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Attached is the Order granting Seminole's petition.
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) DOCKET NO. 900699~-EQ
) ORDER NO. 23729
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)
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1lowing Commissioners participated in the disposition of

MICHAEL MCK. WILSON, Chairman
THOMAS M. BEARD
Qo GERALD L. GUNTER
o B . BETTY EASLEY
‘ - FRANK S. MESSERSMITH

E

By petition filed on August 16, 1990, Seminole Fertilizer

\tion (Semincle) sought a Declaratory Statement on the
1al gtatus of a proposed expansion of a cogeneration
*ically, the FPetition requests an order declaring
Manned expanded cogeneration facility as financed and

will not result in or be deemed to
- constitute an unlawful sale or
“@lectricity;

a)

b) will not cause Seminole or the
partnership/lessor that will own the
cogeneration facility, or any of its
individual partners, to be deemed a
public utility as that term is defined
under Florida Law; and

¢) will not <cause Semincle or the
partnership/lessor that will own the
cogeneration facility, or any of its

individual partners to otherwise be
subject to regulation by the Commission.
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Saveat

within the
Cogeneration

le gn_érating about twice as much electricity as
es. Tha excess electricity will be sold to one or

iominal 36 MW (37 MW nameplate) steam turbine
A i") and nominal 22 MW (28 MW nameplate)
turbine ("Phase 2") by creating a limited
its cogeneration equipment and, in turn, lease

nole anticipates the following general sequence of events:

Eixst, Seminole will transfer existing
cogeneration assets, tangible and intangible,
into a wholly owned subsidiary ("Sub").
Second, Sub will organize a 1limited
partnership ("partnership") into which it will
transfer cogeneration assets in exchange for
general and Jlimited partnership interests.
L Third, Sub will sell partnership interests to
: one or more investors, retaining a general
partnership interest for itself.

Seminole will enter intec a 1lease arrangement with the

partnership and an operating and maintenance (0&M) agreement under

which Seminole will be obligated to operate and maintain the
cogeneration facilities in order to meet Seminole's energy needs




. 900699-EQ
23729

wh 1é the specific lease and O&M agreements have not yet been
vde‘eloped, Seminole represents that such documents will reflect the
f.;lowinq characteristics of the proposed lease financing:

Seminole, as operator, will be the
applicant for QF certification.

Seminole will be obligated to make fixed
lease payments reflecting a return on
capital plus a return on investment to
%the partnership and reflecting the value
of the transaction to Seminole and the
requirements of capital markets; i.e.,
estimated at 10-15% of the value of the
‘assets used by Seminole.

The lease payments will be fixed, subject
to an annual escalator, and will not vary
with the electricity produced.

Lease payments are due regardless of
outages with two exceptions:

a) failure to complete the
expansion.

b) force majeure.

Seminole is responsible for the
maintenance, repair, replacement, and
operation of the equipment.

Seminecle provides waste heat;
partnership/ lessor supplies fuel for the
combustion turbine.

The initial lease term is expected to be
10-15 vears with a 5-year renewal and an
option to extend or purchase.

The risks to Seminole are analogous to
debt financing; i.e., lease payments are
due without regard to electricity
production.
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9) Seminole will lease an undivided interest
in the cogeneration assets for the
purpose of generating its electrical
‘power regquirements. Seminole will own
the electric power thus generated, but
only that amount required for its own
use. Other than power used by Seminole,
all electric power will be sold to the
utility and not used by any of the
participants.

10) Under the 0&M agreement, Seminole will be
paid by the partnership to operate the
cogeneration assets to generate
electrical power in excess of its own
requiremer:ts, which will be owned by the
limited partnership/lessor and sold by it
to one or more utilities. In the event

s ‘electricity is produced than

required by Seminole and the partner-

ship/lessor power sales, the latter will
have "priority.”

Discussjon

Petitioner's suggested analysis asserts the applicability of
our Order No. 17009, In ;g. Egtlglgn of H nsanto Company for a

Sy

Therein, we determined that Monsanto's lease financing of its
cogeneration facility did not result in a retail sale of
electricity, did not cause Monsanto's lessor to be deemed a public
utility and did not subject either Monsanto or its lessor to
regulation by this Commission.

The instant petition essentially asks whether that result
would change under the facts as described in the petition.

This Commission has taken the position that a QF may not
engage in a retail sale, without becoming a regulated public
utillty, pursuant to Chapter 366, Florida Statues. In re:

g £h, i

gggggg;g;igg“ Order No{'12634 issued October 27, 1983 at 21; In
; 33 a on_of ules 25-17. 88 25-

7. ; 5 = Wheeling of Cogeneration Energy; Retail
gglgg; Order No. 15053, issued September 27, 1985 at 9-10.




l{cux

DOGKE‘I’ ‘NO. 900699-EQ
ORDER "NO. 23729
PAGE 5 .

}Under the facts presented in the Petition, Seminole will
d maintain the cogeneration equipment and supply waste
’I‘he partnership/lessor will supply fuel

1, which. it v:.ll own and sell to utilities to the extent of
its power sales agreements. The remaining electricity will be
pwn and consumed by Seminole. The COnunission finds it notewvorthy

‘ ‘Neither the lease nor O0&M (operating and maintenance)
agreament have been drafted. However, since the electricity
must be divided between its respective owners, these
. must address amounts of electricity produced, as
\ , : which only involved a lease of
eguipment. Horeover, at 1east a portion of the partnershlp's power
will be generated from Seminole's waste heat, again as
1ished from Monsanto, where the user of electrlcity supplied

Throughout the lease term, Monsanto would be
sclely responsible for all costs and expenses
associated with the maintenance, repair,
replacement, and operation of the leased
equipment, including the repair and
replacement of major capital itens,
procurement of fuel for the facility, taxes,
and insurance. Most importantly, just as in
the lease of an automobile, the lease payments
wonld be fixed throughout the term of the
leased. These payments, based on a negotiated
rate of return on the lessor's investment,
would be independent of electric generation,
production rates, or any other operational
variables of the facility.

Notwithstanding the apparent dissimilarities between the
Monsanto lease arrangement and the transaction presented here, ocur
jurisdiction is not automatically triggered. The analysis by the
vommission addresses whether the separate entities created
primarily for "off-balance sheet accounting® are so strongly
related as to be considered one and the same for jurisdictional
purposes: and whether the Commission's jurisdiction is triggered by
the combination of generation for Seminole's self-consumption and

- generation for sale to a public utility via the separate, related
-~ entity.

While there are scme analogies to the pet i;igg : uggzogolitag



rice Tri iiggion, Order No. 17510, issued May 5, 1987,
. t  is also not dispositive here. In Metro-Dade, the FPsc
dis ssed an application for self-service wheeling.

3 ﬁﬂty has title only to the building
that it is no longer in possession of,
se it has leased it to another party.
! ‘generating equipment that will actually
roduce: the electrical power is owned . . . by
r Winthroup Financial Co. or Florida
i Partners. In turn, neither of these
parties has possession of the generating
equipment because it has been leased to South
& Florida Cogeneration Associates. We find that
% the County does not "generate" the electrical
‘ power to be wheeled because it must first
purchase the power from South Florida
Cogeneration.

Hc r, the issue in Metro-pDade was transmission and dealt
s'gc fically with an FPSC self-service transmission rule.

ety

A

The Commission deems Semincle and the lessor to have a “unity

of interests" due to Seminole's wholly owned subsidiary being the

1. . partner of the lessor. The structuring solely for

-and tax reasons does not result in Seminole or the

‘partnership being deemed a public utility. Finally, none

of the participants would become subject to PSC jurisdiction solely
because of such a transaction.

smmission finds that the lessee/QF (Seminole) and
3sor (Seminole sub L.P.) are so "related" that the
' ounts the jurisd1ctiona1 boundary identified in PW
C., Order No. 18302; PW
- s B33 So 24 281 (Fla. 1988). It follows
g that the transactlon at issue does not create a

g . ﬁone of the limited partners consume the energy.
transaction equals a retail sale. Section 366.02, Florida
re, the Commission finds that the expanded
‘ ity as financed and owned: (a) will not result
;deemed to constitute an unlawful sale of electricity; (b)
7 not cause Seminole or the partnership to be deemed a public
utk ity‘as that term is defined under Florida law; and (c) will not

¥
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the 1limitzd partnership or its individual
ise be subject to FPSC regulation.

conclusion

:Monsanto case is not directly dispositive of the issues

by the Petitioner. The two-way flow of dollars between
~ lessee and lessor require different tests than those prov1ded
in Monsanto. However, the additional complexities do not, in this
case, result 1n @a prohibited retail sale.

our: conclusion is that no retail sale occurs where, as
presented here, the general partner of the partnershlpllessor is a
wholly owned subsidiary of the lessee/QF and the energy is either
consumed by Seminole or sold to a public utility. Of the two
formal e"'ities involved in this project, one consumes the energy
\ an The
appil ility of thls declaratory statement is conditioned upon
Seminole and the limited partnership applying for certification of
propo ogeneration facilities as "qualifying facility(ies)"
nergy Regu.atory Commission (FERC) and the granting
uch certification.

Petition . for a Declaratory Statement by Seminole Fertilizer
Corporation iswhereby granted. The Commission declares that the
proposed ‘financing and ownership structure as presented by Seminole
would not result in or be deemed to constitute an unlawful sale of
Y. ..would not cause Seminole or the partnership/lessor
own the cogeneration facility or its individual partners
to be deemed a public utility under Florida law, and would not
cause Seminole or the partnership/lessor or any of its individual
partners to otherwise be subject to regulation by this Commission,
so long .as the Federal Energy Regulatory Commission grants or
isgues certification for the gqualifying facility(ties) upon
application by both Seminole and the limited partnership.




Division of Récords and Reporting

'rhe Florida Public Service Commission is required by Section

Florida Statutes, to notify parties of any
Eive aring or judicial review of Commission orders that
is- ava lable under Sections 120.57 or 120.68, Florida Statutes, as

1e procadures and time limits that apply. This notice

Any party adversely affected by this order, which is
preliminary, procedural or intermediate in nature, may request: 1)
at:.on within 10 days pursuant to Rule 25-22. 038(2),

atian within 15 days pursuant to Rule 25-22.060, Florida
Admini trative Code, if issued by the Commission; or 3) judicial

:utility, or the Flrst District Court of Appeal, in
ey or sewer utility. A motion for reconsideration
d with the Director, Division of Records and
; in the form prescribed by Rule 25-22.060, Florida
1 ;gtive C‘ode. Judicial review of a preliminary, procedural






