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March 4, 1997

R Y e YO

Ansiey Wamson. )y
F O Bex 1501

Tampa. Flonds 13601

Blanca S. Bayo, Director

Division of Records & Reporting
Florida Public Service Commission
Capital Circle Office Center

2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850

Re:  Docket No.mo = Petition for expedited approval of settlement
agreement with Pasco Cogen, Ltd. by Florida Power Corporation

Dear Ms. Bayo:

Enclosed for filing with the Commission in the above docket on behalf of Pasco Cogen,
Ltd. ("Pasco"), please find the original and 15 copies of each of the following:

L. Pasco’s Response and Opposition to North Canadian Marketi 'C/prwicns
("NCMC’s") Petition for Leave to Intervene; . OASEY-9

r | Pasco’s Reply and Memorandum in Opposition to NCMC's Motion to Dismiss

Without Prejudice; and odais-'?/
ACK C——
AFA _ 2 3. Pasco’s Response and Opposition to Vastar Gas Marketing, Inc.’s Petition for
APP Leave to Intervene. CRX356-97
CAF

A diskette containing all three of the documents listed above is also enclosed pursuant to
CMU ——the Commission’s rules.

Tulr U  Please acknowledge your receipt of the enclosures on the duplicate copy of this letter, and
7 rcmmthcwnetomeinﬂnenclondpruddrmedenvelope.

% Many thanks for your usual assistance.
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In re: Petition for expedited )

approval of settiement agreement ) Docket No. 961407-F()
with Pasco Cogen, Ltd. by Florida )

Power Corporation. ) Submitted for Filing:

) 3-5.97

1. the filing is "defective and unripe” because it has not met the "requirement”

2. the "validity of the Settiement Agreement between FPC and Pasco, which
is the subject of FPC’s petition, is subject to an ongoing arbitration

proceeding in Texas; and

DOCUMENT NuMSER-DATE

02T8S mr-s;

FPSC-RECORDS/REPORTING



NCMCi:notap-tytoﬂ:thg,havingﬁledmmdywith its Motion
to Dismiss a Petition for Leave to intervene On which the Commission has not yet ruled).
Pasco has, concurrently with the filing of this reply to NCMC’s motion to dismiss, filed
arespormenndOppo‘idontoiuMﬁonforluvetoinwrvm.

Onlyapanytoaproeeedinghpamiuedtoﬁlcanwdondimctedloﬂleiniﬁd
pleading in the proceeding, and NCMC is not such a party to this proceeding.

" "

NCMC suggests that FPC's filing is defective and "unripe” for faiure to meet some
alleged "requirement” that “required consents" (in particular, NCMC'’s) be obtained. There
is no such "requirement” in the Commission’s rules. It also suggests that FPC’s petition
is "misleading” because it aileges that all conditions necessary for the Commission’s
review of the Settlement Agreement have been met.

The Power Purchase Agreement ("PPA") between Pasco and FPC -- to which
NCMC is not a party -- contains no requirement for obtaining the consent of NCMC or
any other person for the amendments to the PPA made by the Settlement Agreement. The
Settlement Agreement itself states it is subject to the approval of Pasco’s lender. The
Prudential Insurance Company of America, and such consent/approval has been obtained.

The only "necessary condition” which NCMC alleges is "missing” -- apparently thereby
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rendering FPC’s petition "misleading” -- is that of NCMC, and nothing in the PPA, the
Settlement Agreement or this Commission’s rules suggests that such consent is "necessary”
in order to permit this Commission to address the issues raised by FPC’s petition.

The consent NCMC complains was not obtained is NCMC's consent under the Gas

Purchase Agreement between NCMC and Pasco (the "GPA"). Assuming such consent was
required in order for Pasco to agree to the amendments to the PPA contained in the
Settlement Agreement (which Pasco submits is not the case), that is Pasco’s problem, and
it may suffer the consequences of such failure in the arbitration proceeding in Texas.
More importantly, for the Commission to find that NCMC'’s consent actually was
required under the GPA, it would have to construe the GPA, and determine that the
amendments to the PPA would materially and adversely affect NCMC's interests under
the GPA. To make this latter determination, the Commission would need to compare
NCMC’s position under the GPA prior to the settlement with its position after the
settlement. This type of exercise is beyond the Commission’s jurisdiction over the PPA
between FPC and Pasco, which is extremely limited. In fact, were it not for the issue of
FPC’s recovery of payments under the PPA as amended by the Settlement Agreement, no
filing of the Settlement Agreement with the Commission would have been required.
NCMC argues that the Settlement Agreement is, at best, a "work in progress.” It
says NCMC must "subscribe to" (j.g., sign) the Settlement Agreement because NCMC is
a "key" party to it. These assertions are contradicted by the Settlement Agreement itself,

and by the facts out of which it arose. NCMC was not, and is not, a party to the litigation
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between Pasco and FPC. lthmtlp-'tytothePPAbetweeanouﬂFPC. The
SenlemmtApeanenthﬂnmmdemdiﬁmmmwwhichdwliﬁpﬁon
wwmpmmmmnum(-umlmmwmrnm
those parties). lthlﬁmhmmmmgﬂmudnm'pﬁorman'
provisionoftthPAmldmlkoNle'my"loanPAwdnm
Agreemcm.mdithucitednommodtywueninlanhisdnm.

Finnlly,dnSWWwillmdmndupmivc litigation
between Pasco and FPC. While it involves amendments to the PPA initially approved by
ﬂwConunissioninl”l,ituﬂiuummblofoﬂmhauninthliﬁm. Even
ifPascohasbruchedﬂu"pdacommt'nquirumtofitseomuctwimNCMC.:wh
bruchcmnotmdetlbemdlmwthePPAuaoonmwwhiehNCMChuun
party -- void. TheamendmentltothdlattacomnctntthPAwithFPcnwould
remain binding on the parties thereto. NCMC'’s motion to dismiss contains no authority
supporting a contrary conclusion.

Effect of Arbitration on "Validity" of the Settlement Agreement

NCMC suggests that the validity of the Settlement Agreement between Pasco and
FPC is somehow impaired because of arbitration currently pending between Pasco and
NQMC,mdthatmeuttlemembetwemPucomdFPCmaybefound--inthearbitntion
proceeding -- invalid for lack of NCMC’s consent. As indicated above, NCMC has cited
no authority which even remotely suggests that the Settlement Agreement between Pasco
mm_mhg_ﬁanbemMinvdidummmpuﬁu.
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Assuming for purposes of this reply that NCMC'’s consent was required (which Pasco
denies), Pasco would have breached the requirements of its contract with NCMC, and may
be found liable for damages OF other relief in the arbitration proceeding. NCMC cites no
authority suggesting that the arbitrator (or & court with authority 0 enforce the award of
the arbitrator) would have the pOwet to invalidate an agreement (or amendments thereto)
made by one party 10 the arbitration with a third party (such as FPC).

The prior consent provision in the GPA is analogous 10 & contractual provision
which prohibits assignment of the contract by one party without the consent of the other
party. Absent a contractual provision that any assignment in violation of the prohibition
is "void" or "of no effect,” an assignment by one party without the prior consent of the
other party does not void the assignment itself (although the non-breaching party may be
entitled to damages against the assigning party)- See: Wlﬂ.ﬂﬂ-—i
McKinnon, 688 S.W.2d 612, 615 (Tex. App 13 Dist. 1985).

What is important about the arbitration proceeding s that it is the forum for
resolution of all disputes between Pasco and NCMC under the GPA. The disputes
between NCMC and Pasco will be resolved through the arbitration proceeding. They have
no place in, and no relevance 1o, the issues before the Commission in this docket.

Conclusion

NCMC's motion 10 dismiss must be denied: The grounds upon which the motion

is based are without factual or legal foundation.

—



Rcspectftdly submmed.




