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BEFORE THE
FLORIDA PUBLIC SERVICE COMMISSION

In re:
TELENET OF SOUTH FLORIDA, INC.

Petition for Relief Vinder 47 U.S.C. § 252(1)
To Opt Into Interconnection Agreement with

Docket No. 970730-TP

BELLSOUTH TELECOMMUNICATIONS, INC.

REQUEST FOR ORAL ARGUMENT ON
EMERGENCY MOTION FOR STAY
TELENET OF SOUTH FLORIDA, INC,

Pursuant to Rule 25-22.058 of the Florida Administrative Code, Telenet of South Florida,
Inc. (“Telenet”) hereby requests oral argument on its Emergency Motion for Stay (“Motion™. FLA.
ADMIN. CODE. Rule 25-22.058. Oral argument will aid the Commission in evaluating the ments
of Telenet's Motion. Resolution of Telenet's Motion requires an understanding of a previous
ﬁdmg before the Commission, Docket No. 961346-TP, as well as he interplay between Florida
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Accordingly, Telenet requests that the Commission grant oqal argument on its Motion

Respectfully submitted,

y T ol )

uglas G. Bonner
Melissa B. Rogers

SWIDLER & BERLIN, CHARTERED
3000 K Street, N.W., Ste. 300
Washington, D.C. 20007-5116
(202) 424-7500 (Voice)

Dated: July 1, 1997 - (202) 424-7645 (Fax)

Attorneys for Telenet of South Florida, Inc.
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BEFORE THE
FLORIDA PUBLIC SERVICE COMMISSION

In re:

TELENET OF SOUTH FLORIDA, INC.

Petition for Relief Under 47 U.S.C. § 252(1) Docket No. 970730-TP

To Opt I vto Interconnection Agreement with

BELLSOUTH TELECOMMUNICATIONS, INC,

EMERGENCY MOTION FOR STAY
TELENET OF SOUTH FLORIDA, INC.

Telenet of South Florida, Inc. (“Telenet™), by its undersigned attomeys, hereby files its
Emergency Motion for Stay of Commission Order No. PSC-97-0462-FOF-TP (the “Order”) issued
on April 23, 1997 in Docket No. 961346-TPY pursuant to Sections 367.121(1)(g)&(). Flonda
Statutes.¥ A stay is necessary because BellSouth Telecommunications, Inc. (“BellSouth™) 1s

threatening to terminate certain services to Telenct while Telenet's 252(i) Petition is pending.

Copy of the Order attached as Exhibit A.

. Section 367.121(1)(g) & (3) provide:

“(1) In the exercise of its jurisdiction, the commission shall have power: . . . (g) [tlo
exercise all judicial powers, issue all writs, and do all things necessary or convenient
to the full and complete exercise of its jurisdiction and the vnforcement of its orders
and requirements . . . (j) [t]o seek relief in circuit court including temporary and
permanent injunctions, restraining orders, or any other appropriate order, because the
Legislature finds that violations of commission orders or rules, in connection with
the impairment of a utility’s operations or service, constitute irreparable harm for
which there is no adequate remedy at law.”

Fla. Stat. Ann. §§ 367.121(1 {g) & () (West 1997).




A stay is necessary to preserve the sfarus quo pending the Commission’s determination of
the parties” rights pursuant to Telenet's 252(1) Petition. Petition for Relief Under § 252¢1) of Telenct
of South Florida, Inc. (the “Petition”). A favorable ruling on its 252(i) Petition will give Telenet
access to a nondiscriminatory interconnection agreement that will require BellSouth to provide
Telenet ir. erconnection, unbundled elements, and resold services, infer alia, on the same terms and
conditions as given to AT&T in Florida. Termination of service will dnive Telenc: out of business
and deprive the Commission of jurisdiction to determine the parties” rights pursuant to Section
252(i) of the Telecommunications Act of 1996 (the *1996 Act”) by rendenng moot Telenet's 252(1)
Petition. See 47 U.S.C. §252(e)1) & (i) (1997). Accordingly, Telenet requests an emergency stay

of the Order pending determination of the Petition.

INTRODUCTION

BellSouth has unlawfully refused 1o offer Telenet the same terms and conditions as otlered
in its Interconnection Agreement with AT&T in Flonda ("AT&T Agreement”). Morcover,
BellSouth tried to force Telenet into accepting a modified agreement containing use and user
restrictions on resale of BellSouth services, and other unacceptable terms and conditions by
threatening to disconnect service unless Telenet agreed to accept the modified agreement. Letter of
June 3, 1997 attached as Exhibit B. Telenet refused to accept the modified agreement and filed its
Petition seeking an order requiring BellSouth to offer Telenet the AT&T Agreement pursuant to

Sections 251 and 252 of the 1996 Act. Its Petition is pending before the Commission.
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[n the interim, the Commission on June 24, 1997, denied Telenet's Motion tor
Reconsideration of the Order.¥ The Order, issued in an unrelated proceeding, permits BellSouth to
continue to sell call forwarding to Telenet subject to the restrictions of scction A3 1A of
BellSouth's General Subscriber Service Tanff. and requires Telenet to pay lerminating access
charges (for unspecified access elements and in an unspecified amount) for use of BellSouth's
netwo k. Based on that Order, BellSouth has notified Telenet that it will term:nate service. Letter
of May 23, 1997 attached as Exhibit C. Termination of service will result in cessation of all of
Telenet's operations. Telenet will lose most, if not all, of its customers, and likely wall go out of
business.

A favorable ruling on Telenet's Petition would render the Order null and would require
BellSouth to at least offer Telenet the AT&T Agreement thereby permitting Telenet to remain in
business by potentially offering a variety of service options under such an agreement.  Accordingly,
Telenet requests that the Commission stay the effectiveness of the Order pending a determination

of Telenet's 252(i) rights pursuant to the Petition.

FACTUAL BACKGROUND
Telenet is a certified alternative local exchange carrier in Florida. Affidavit of Mitchell
Kupinsky ("Kupinsky Afl."™), §2 attached as Exhibit D. It provides services to approximately 250
customers in the South Florida area. /d Telenet's services provide an economical competitive

alternative to callers for calls within the South Florida LATA. /d Telenet provides service (o its

: An order has not yet been issued by the Commission on this Motion for Recunsideration
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customers using call forwarding services purchased from BellSouth. /d, at ¢ 7. The AT&T
Agreement contains no restrictions that would prohibit Telenet from continuing to provide its
services. Accordingly, if Telenet were permitted 1o opt-in to the AT&T Agreement, ils services
would continue undisrupted.

Unfi nunately, BellSouth is threatening to terminate call forwarding services based on the
Commission’s Order. Termination of service is the ultimate and potentially fatal arrow in
BellSouth's quiver. Termination of service would likely drive Telenet out of business by destroying
Telenet's reputation and goodwill with its customers and depriving Telenet of its only source of

revenue. Such a result is contrary to the strong pro-competitive policies embodied in the 1996 Act.

ORAL ARGUMENT REQUESTED
Oral argument has been requested pursuant to Rule 25-22.058 of the FLORIDA ADMIN. CODE,
ANN,
ARGUMENT

L THE COMMISSION MUST ENTER A STAY OF ITS PREVIOUS ORDER TO
PRESERVE ITS JURISDICTION TO DETERMINE TELEAJET'S 252(1) RIGHTS

A stay is necessary to preserve the Commission’s jurisdiction to determine Telenet’s rights
pursuant to Section 252(i) of the 1996 Act. The 1996 confers jurisdiction to approve interconnection
agreements to state commissions. 47 U.S.C. § 252(e)(1X1997). It also provides that,

[a] local exchange carrier shall make available any interconnection, service, or

network element provided under an agreement approved by this section to which it

is a party o any other requesting telecommunications carrier upon the same lerms
and conditions as those provided in the agreement.




4TUS.C. § 252(1) (1997). This provision gives Telenet the absolute nght to “opt-in” to the AT&T
agreement. BellSouth’s failure to offer Telenet that Agreement violates the 1996 Act. However,
if BellSouth is permitted to terminate service to Telenet pursuant to the Order, the Commission’s
determination of Telenet's rights under 252(i) will be rendered moot because Telenet will be driven

out of business.

A.  Siandard for Granting Stav or Temporary Restraining Order

Sections 367.121(g) & (j) give the Commission power to issue stays or lemporary injunctions
to maintain the starus quo pending final determination of the partics’ rights. *  Cf, Grant v Rohert
Half Int'l, Inc., 597 So0.2d 801, 801-02 (3rd DCA 1992)("[t}he purpose of a temporary injunction is
not to resolve a dispute on the merits, but rather to preserve the status quo until the final hearing

when full relief may be granted.”)

$ Factors for temporary restraining order overlap with those for stay pending judicial review.
Rule 25-22.061(2) of the Florida Administrative Code provides, in pertinent part:

... a party secking to stay a final or non-final order of the Commission pending
judicial review shall file a motion with the Commission, which shall have authonity
to grant, modify, or deny such relief. A stay pending review may be conditioned
upon the posting of a good and sufficient bond or corporate undertaking, other
conditions. or both, In determining whether to grant a stay, the Commission may,
among other things, consider:

(a) Whether the petitioner is likely to prevail on appeal;

(b)  Whether the petitioner has demonstrated that he is likely to
suffer irreparable harm if the stay is not granted; and

(c) Whether the delay will cause substantial harm or be contrary
to the public interest.

FLLA. ADMIN. CODE Rule 25-22.061(2)emphasis added).
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A movant is entitled 1o a temporary restraining order when it shows:

(1) a substantial likelihood of success on the merits;

(2) a likelihood of irreparable injury and unavailability of an adequate remedy at law;

(3) that the threatened injury to the movant outweighs possible harm to non-movant; and

(4) that the g ranting of a temporary restraining order will not disserve the public interest.
Cordis Co. v Prooslin, 482 So.2d 486, 489-90 (3rd DCA 1986); US| Office Co v Falls Home
Furnishing. Inc., 655 S0.2d 209, 210 (3rd DCA 1995).

Telenet is entitled to a stay pending determnation of its rights under the 252(i) Petition
because, as demonstrated below, it has shown all four elements necessary for a temporary restraining
order or a stay pending judicial review.,

B Telenet Is Likely 10 S  On Its 252(0) Petit

Telenet is likely to prevail on its 252(i) Petition. This Commission has held that Section
252(i) requires local exchange carriers to provide any interconnection, service or network element
to a requesting telecommunications carrier on the same terms and conditions provided in any
approved agreement. See e.g., In Re: Petitions by AT&T Communications of the Southern States.
Inc.. Docket No. 960847-TP, Order No. PSC-97-0064-FOF-TP (May 21, 1997).

On December 31, 1996, the Commission approved all relevant portions of the AT&T
Agreement and ordered BellSouth and AT&T to execute the Agreement. See In re: Petition by
AT&T Communications of the Southern States, Inc., Docket No. 960233-TP, Order No. PSC-96-
1579-FOF-TP (December 31, 1996). On May 27, 1997, the Commission found BellSouth and
AT&T in violation of 47 U.S.C. § 252(b) by failing to execute the agreement as required. /n re
Petition by AT& T Communications of the Southern States, Inc., Docket No. 960833-TP, Order No.
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PSC-97-0600-FOF-TP (May 27, 1997). The Commission ordered that the parties file an executed
agreement by June 10, 1997, or face daily monetary penalties. On information and belief, on June
10, 1997, the signed AT&T Agreement was filed with the Commission by the parties. The
Commission will shortly issue its order approving the agreement as signed. Pursuant ‘o Section
252(i). Telenet wants ¢ srvices on the terms and conditions contained in that Agreement.

BellSouth’s failure to offer Telenet services on a nondiscriminatory basis is in violation of
252(i). Telenet will prevail on its 252(i) Petition, but without a stay of the Commission's previous
Order its victory will b. hollow. Kupinsky AfE, § 12.

c Telenet Will Suffer ] ble Hamm If 1is Motion for Stay is Denicd

BeliSouth has given Telenet written notice that it will terminate service to Telenct based on
the Commission’s determination in the Order that BellSouth may enforce section A13.9.1.A. of its
General Subscriber Service TarifT in the provision of call forwarding services presently provided to
Telenet. Efforts by Telenet to avoid termination of service have been unsuccessful. This termination
of service will cause immediate and irreparable harm to Telenet, a certificated altermnative local
exchange carrier currently providing service to customers in Florida, because it will cause a complete
shutdown of Telenet's system, and disrupt service needed by Telenet's current customers, many of
which are businesses that rely on such service for essential sales and other transactions. Kupinsky
AfF, €9 7-12. Unlike BellSouth, a dominant carrier with prodigious financial and legal resources,
I'elenet has relatively modest resources, and may not be able to survive the destructive effect on its
business that this planned termination will cause. /d, at /1. In these incipient stages of entry by
locxl competitors, BellSouth unquestionably benefits by taking unreasonable and aggressive stances

to thwart entry by competitors.




It is well-settled that significant loss of business constitutes irreparable harm sustaining a
temporary restraining order. U.S. [ Office Co., 655 So.2d at 210, Hanaing Enterprises. Inc. v
United States. 806 F. Supp. 261, 263 (S.D. Fla. 1992) and cases cited therein: ¢f . Zuckerman v
Professional Writers of Florida, Inc., 398 S0.2d 870, 872 (4th DCA), rev denied, 411 So.2d 385
(Fla. 1981)(ter iporary injunction issued requiring return of business records taken by former
employee; irreparable injury demonstrated because lack of records impeded operation of business),
In Hanaina, the court held that movant established irreparable harm by proving that 70-80% of its
business would be lost absent a stay. 806 F. Supp. at 263. Telenet faces possible loss ofall its
business absent a stay, a fortiori, it has shown the irreparable injury necessary for a temporary
restraining order.

Moreover, the damage done by the disconnection of its service will be irreversible, even if
the termination of service is temporary. Telenet's reputation as a service provider, the goodwill
developed with customers, and its credibility as an altemative provider of service in Florida are all

at stake. Such factors cannot be quantified and satisfied with monetary damages *

: Section 367.121(1)(j) also provides guidance. Pursuant to that Section, the Commission is
empowered to obtain injunctions to enforce its own orders and rules based on a Legislatve finding
that violations “in connection with the impairment of a utility's operations or service, constitute
irreparable harm for which there is no adequate remedy at 'aw.” Fla. Stat. Ann, § 3671211 1))
Without doubt, BellSouth's termination of service will impair Telenet's operations. Moreover,
BellSouth is racing to terminate service prior to being ordered to offer the AT&T Agreement to
Telenet -- an agreement that would permit Telenet to continue operating. I the Commission can
obtain injunctions to enforce its orders, it should obtain injunctions or issue stays 0 preserve its own
jurisdiction to decide this issue while the affected ALEC, Telenet, is still a viable enuty.




D. The Threatened Injury to Telenet Far Outweighs Any Countervailing Hami to
BellSouth,

Granting this Motion for Stay will preserve Telenei's viability until Telenet has full
opportunity to both (i) exercise its rights for reconsideration and appeal without being put out of
business by BellSouth in the interim; and (ii) negotiate an interconnection or other agreement with
BellSouth that will allow Telenet to remain in business.

By contrast to the dire situation facing Telenet if a stay is not issued, BellScuth will not
suffer any substantial or noticeable harm if the status quo is maintained. Telenet's 250 customers
do not represent a significant portion of the intra-LATA toll users in Flonda served by BellSouth
(nor are they even a significant portion of the intra-LATA toll users in the Southeast Florida LATA
where Telenet exclusively is providing service today) and BellSouth is being paid by Telenet for its
services at tariffed rates, In reality, Telenet's operations have only an inconsequential impact upon
BellSouth's rate of retumn.

E.  Public Interest Is Served by Staving the Order

Failure to grant a stay will cause confusion and disruption among the public, namely
Telenet's existing customers. See e.g.. Wilson v. Sandstrom, 317 S0.2d 732, 736-37 (Fla. 1975),
cert. denied 423 U.S. 1053 (1976). At present, Telenet provides service to approximately 250
customers in Florida, offering them a competitive, low-cost alternative to BellSouth services.
Members of the public in Florida that use Telenet's services not only achieve substantial cost
savings, but have competitive service options for their calls. Continuing the status quo will avoid
a permanent disruption of Telenet's existing customer relationships while the long term supplier

relationship between Telenet and BellSouth is determined, cither by reaching a negotiated




interconnection agreement, or by further proceedings before the Commission, or. if necessary, before
the courts. Failure to maintain the status quo will cause substantial public harm: 1t will disrupt
telephone services currently being used by Telenet's customers; it will force Telenet customers to
lose a competitive alizmative, to face substantially higher costs and be subject 10 substantially
higher-priced services from BellSouth without meaningful alternatives.

F.  Equities Favor Granting a Stay

Rule 25-22.060(2) permits the Commission to consider factors other than those enumerated
.1 determining whether to grant a stay. FLA. ADMIN. CODE, Rule 25-22.060 (2). In this case, the
equities support the grant of a s.ay.

BellSouth initially offered Telenet the AT&T Agreement in Apnil 1997, Under the guise of
removing superfluous attachments, BellSouth substantially revised the agreement. When Telenet
discovered the bait and switch, BellSouth responded by threatening to terminate Telenet’s service.
BellSouth should not be rewarded for such conduct. Any harm to BellSouth resulting from a stay
pending resolution of Telenet's 252(i) Petition is of BellSouth’s own making. BellSouth put itself
in the current position by failing to negotiate in good faith and failing to offer Telenct the AT&]

Agreement.




CONCLUSION
For the foregoing reasons, Telenet respectfully requests that the Commission grant its

Emergency Motion for Stay pending a determination of Telenet's nghts pursuant to its Petition

Respectfully submitted,

l ¥ 41 (ﬁl J
lhuglmﬁ. Bonner E

Melissa B. Rogers

SWIDLER & BERLIN, CHARTERED
3000 K Street, N.W., Ste. 30
Washington, D.C. 20007-5116
(202) 424-7500 (Voice)

Dated: July 1, 1997 {202) 424-7645 (Fax)

Attorneys for Telenet of South Florida, Inc.
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CERTIFICATE OF SERVICE

| hereby certify that on this Ist day of July, 1997, copies of the foregoing EMERGENCY
MOTION FOR STAY OF TELENET OF SOUTH FLORIDA, INC.; Docket No. 970730-TP, were
sent via Federal Express to the following parties:

Ms. Blanca S. Bayo (0 + 15)

Director, Division of Records and Reporting
Florida Public Service Commission

2540 Shumard Oak Boulevard

Tallahassee, Florida 32399

J. Phillip Carver

BellSouth Telecommunications, Inc.
150 South Monroe Street

Suite 400

Tellahassee, Florida 32301

Nancy H. Sims

Director, Regulatory Affairs
BellSouth Telecommunications, Inc.
150 South Monroe Street

Suite 400

Tallahassee, Florida 32301

Nancy White

BellSouth Telecommunications, Inc.
675 West Peachtree Street

Room 4300

Atlanta, Georgia 30375

Charlie Pellegrini

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850

M iaar O05

Melissa B. Rogers ;
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

DOCKET MO. 961346-TP
ORDER NO. PSC-97-0462-FOF-TP

ISSUED: April 23, 1997

In Re: Petition for arbitration )
of dispute with BellSouth )
Telecommunications, Inc. )
regarding call forwarding, by )
Telanet of South Florida, Imc. )

)

The following Commissioners participated in the disposition of
this matter:

JOE GARCIA
DIANE K. KIESLING

APPEARANCES :
Douglas G. Bonner, Esquire, and Colin M.
Alberts, re, Swidler & Berlin, Chartered,
3000 K. Street N.W., Suite 300, Washington,
D.C. 20007=5116

J. Phillip Carver, Bsguire, and Nancy B.
White, Esquire, c¢/o MWancy H. Sims, 150 South
Monroe Street, Suite 400, Tallahassee, Florida

32301-1556

Charles J. Pellegrini, Esquire, Florida Public
Service Commission, 2540 Shumard Oak
Boulevard, Tallahassee, Florida 32399-0850
on behalf of the Commimsion Staff.

EINAL QRDER ON ARBITRATION

BY THE COMMISSION:

On November 12, 1996, pursuant to Section 364.161(1), Florida
Statutes, Telenet of South Plorida, Inc., (Teleneat) filed a
petition for arbitration of its dispute with BellSouth
Telecommunications, Inc., (BellSouth) concerning the rnmilinning
of call forwarding. BellSouth has declined to continue selling
call forwarding to Telenet, alleging that Telenet uses the service
in wviolation of section Al3.9.1.A.1 of BellSouth's General
Subscriber Service Tariff (GSST). Telenet allages that the tariff
provision is an anticompetitive restriction and that it has not
been able to reach a resale agresment with BellSouth.




ORDER NO., PSC-97-0462-FOF-TP
DOCKET NO. 961346-TP
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aellSouth at first advised Telenet that it would terminate all
call forwarding services to Telenet on November 21, 1996. Later,
this date was @ tended to December 5, 1996, in order to provide the
parties with time to work out conditions by which the status quo
could be preserved until our decision.

On December 5, 1996, BellSouth filed its answer and response
to Telenet's petition and a motion to dismiss. Telenet filed its
opposition to BellSouth's motion to dismiss on December 17, 1996.
In Order No. PSC-97-0072-FOF-TP, issued January 23, 1997, we denied
BellSouth's motion to dismiss. An evidentiary hearing was held on
Frbruary 12, 1997.

At the issue identification meeting held in this proceeding
on January 2, 1997, Telenet declined to add an issue regarding the
unbundling and pricing of call forwarding services. Thereafter,
the Prehearing Officer granted from the bench BellSouth's motion to
strike portions of Telenet's testimony regarding the unbundling and
pricing of its call forwarding servicea. BellSouth is required by
Section 364.161 (1), Florida Statutes, and Section 251(c)(4) of the
Telecommunications Act of 1996 (Act) to offer for resale, upon
request, any features, functions or capabilities to the extent
technically and economically feasible. The terms, conditions and
price for a resold gervice are not, however, issues for us to
arbitrate in this proceeding.

The issue before us is whether BellSouth may continue to sell
ita call forwarding services subject to the existing tariff
restrictions. After reviewing the evidence of record, the
arguments of the partles, and the recommendations of our staff, we
set forth our decision below.

RESALE OF CALL FORMNAEDING

As previously stated, Telenet filed a patition Zor arbitration
regarding the reasonableness of BellSouth's tariff restriction on
the resale of its call forwarding services. The record shows that
Telenet is currently reselling BellSouth's call forwarding services
in a way that a the payment of toll or access charges, which
violates BellBouth's tariff,

We first consider the business :ll.ltiunlhir“.bltmn Telenet
and BellSouth, and then the service that Telenet nds to provide
based on BellSouth's call forwarding service. Next, we consider
the tariff restriction that is in contention, followed by the
parties' arguments concerning whether or not the teriff restriction
is reasonable and nondiscriminatory. Pinally, we consider
BellSouth's contention that access charges are applicable, and
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Telenet's contention that it is delivering calles within its local
calling area.
Bus.pess Relationship

Telenet witnesrs Kupinsky statcs tha' .lenet was certified by
this Commission as an slternative local exch ochr (ALEC) in
April of 1996. He states that Telenet has offered local exchange
services in the tri-county area of Dade, Broward and Palm Beach
counties in competition with BellS _.uth since May 1996. He states
further that Telenet began hasing call forwarding features, as
well as standard business s with other features, in Novembar of
1995. Witness Kupinsky states that the lines at first were
purchased in names other than Telenet, since Telenet was not yet
formed as a corporation. He states, moreover, that Telenet did
not indicate to BellSouth customer represantatives that Telenet's
customers would be using the business lines or call forwarding
services to awvoid BellSouth's toll charges. BellSouth witness
Scheye asserts there was no way for BellSouth's customer
representatives to discern how Telenet intended to use the service,
whether for resale or not.

According to witness Scheye, Telenet is reselling call
forwarding features associated with custom calling service, such as
call forwarding wvariable, call forwarding variable mltiuth and
remote access call forwarding variable. Witness Scheye believes
this is a misuse of BellSouth's call forwarding services and
violates the nature and purpose of the services. Witness Scheye
states that Telenet bas pot attempted to negotiate a resale
agreement pursuant toc the applicable law; therefore, he claims,
Telenet is not authorized to resell any of BallSouth's retail
services, He later asserts that the resale of call forwarding
services is not at issue, but only Telenet's use of these services
as a means to bypass long distance charges.

TIslenet Service

According to Telenet witness Kupinsky, Telenst currently has
approximately 239 customers, with about .00 prospective customers.
He explains that, in the provision of Telenet's service, customers
dial a local phonse number that gives them access to Telenet's
computer voice mail network. The customers than enter an access
code and the telepbone number wish to reach. He states that
Telenet's volce mail network enab Talenet's customers to place
what are generally considered toll calls for a flat fee of 10 cents
Enis is, acoowplished by naing Torwerding lines to creste direct
this is accomplis us o nes to create
connections betwsen -A:,h Telenat Interactive Volice Response (IVR)
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switching system, each of which routes calls between each other.
He states that what would normally be a long distance or an
extended calling service (ECS) call is broken into a series of
local calls.

A3 witneas al:rmky furthar explains, a Telenat customer in
tke Miami area a number in Pompano would dial a local
number in Miami to reach Telenet's IVR. Once in Telenet's computer
system, the customer would enter an access code and the number the
customer wishes to call. The IVR located in Miami would place the
customer on hold and look in the routing table for the correct
forwarding number required for the call to reach the IVR in
Pompano. As a result, the Miami IVR would call a local numbar in
Morth Dade, which would call another local number in Hollywood.
The Hollywood number would call a local number in Fort Lauderdale,
which would call a local number in the Pompano IVR. At this point,
the two IVRs would connect and the call would be placed. Witoness
Kupinsky states that this process takes about 10 to 15 seconds.

Upon consideration, we find that, whbile a Telenet customer
would pay 10 cents for the call described above, or any call within
the tri-county area in which Telenet operates, a customer making
the same call on BellSouth's network would pay the applicable ECS
or toll rate. We also find that Telenet does not pay any access
charges to BellSouth. In addition, we find that if these calls
were made tlirough ATAT, for example, the calls would be toll, and
AT&T would pay access charges to BellSouth.

Tariff Interpretation

in Section Al3.9.1.A.1 of BellSouth's GSST, “"call forwarding
variable” is described as follows:

This provides an arrangement for transferring
i g calls to another local service
telephone number by dialing a code and the
number of the service to which calls are to be
transferred.

Witness Kupinsky states that call forwarding is a key element
in the Telenet network, and that Telenet would not be able to
compete without the use of call forwasding services. Witness
Kupins contends that Telenet requires “remote access to call
forwarding, * which offers tha multi path feature. He explains that
remote access allows subscribers to activate or deactivate the
feature from a remote location. He lains further that “"call
forwarding multipath® provides the capab 11.0;{ to specify the number
of calling paths that can be forwarded simultanecusly.
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BellSouth witness Scheye states that Telenet's use of “call
forwarding multipath” violates GSST section Al3.9.1.A.1. That part

of the tariff provides:

Call forwarding sha'l not be used to extend
calls on a planned and continuing basis to
intentionally avoid the payment in whole or in

, of message toll charges that would
uquhﬂinb- applicable between the station
originating the call and the station to which
the call is transferred.

Witness Kupinsky asserts tuat the restriction in BellSouth's
tariff on call forwarding services is anticompetitive and
discriminatory towards ALECs and resellers. He contends that the
restriction is an artificial barrier to entry and is detrimental to
the consumers of South Florida since BellSouth continues to charge
monopolistic rates. He points out that even if Telenet were to
purchase intralATA toll service from BellSouth at a 20% wholesale
discount, it would cost Telenet 16 cents per minute, which is
substantially higher than the current flat rate of 10 ceats per
call Telenet charges its customars. Thus, he contends that
BellSouth's intralLATA network is an essential bottleneck facility
for any provider of competitive local exchange service.
Furthermore, he contends that call forwarding, without end-user
restrictions, must be provided to introduce competition in the
intraLATA market dominated by BallSouth.

The record shows that Telenet's intent i{s to offer prices to
consumers that are less than those offered by its competitors.
Moreover, the record shows that the rate av*ilable to Telenet
through BellSouth's wholesale discount is 16 cents per minute, less
than BellSouth's current intralLATA toll rate of 21 cents per
minute. In addition, as discussed below, thers are other
alternatives avallable to Teleret to provide IintralATA toll
services to CONsSumars.

Witness Scheye states that BellSouth’s limitation on the use
of call forwarding is not a resale restriction. Rather, the
limitation defines the nature of the service. He believes that the
definition and the tariff limitation specify the proper usage of
the service in all instances, wvhather sold as a retail service or
as a resold service. He contends that the tariff is clear that the

appropriate rates should be lied for the p e of call
forwarding when calls are transferred outside the local calling
area. Furthermore, he states that the tarziff apecifically

prohibits any systematic use of the service to avoid the paymant of
toll charges. He states that Telenet's use is more than a




ORDER NO. PSC-97-0462-FOF-TP
DOCKET NO. 961346-TP
PAGE 6

violation of a particular tariff term and condition; it is
essentially an attempt to displace one service through the misuce
of another service.

In its brief, Telenet argues that BellSouth's contention that
the provision is not a restriction but definitional is
disingenuous, and is an attempt BellSouth to obscure clear-cut
state and federal directives. Bel th witness Scheye claims that
even Lf we were to define the toll service prohibition as a resale
restriction, we could still detarmine that it is reasonable and

nondiscriminatory.

section 364.161 (2), Florida Statutes, in pertinent part,
atates:

Other than ensuring that the resale is of the
same class of wservice, no local aexchange
telecommunications company may impose any
restrictions on the resale of its services or

facilities
. (emphasis supplied)

In addition, Section 251(c)(4)(B) of the Act states that it is
the duty of the incumbent LEC:

not to prohibit, and not to impose
unreasonable or discriminatory conditions or

limitations on the resale of such
telecommunications service, except that a
State commission may, consistent with
regulations prescribed by the Coumission under
this section, prohibit a reseller that obtains
at wholesale rates a telecommunications
saervice that is available at retail only to a
category of subs¢ribers from offering such
gservice +to a different category of
subscribers. (emphasis supplied)

The FCC, in FCC 96-325, First Report and Order, CC Docket No. 96-
98, at 1939, concluded that, since rest.ictions and conditions may
have anticompetitive results, all resale restrictions are
presumptively unreasonable. We have, however, authority to approve
reasonable and nondiscriminatory restrictions on resale under
Florida law and the Act,

Reasonablensss and Discrimination
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BellSouth witness Scheye states that the toll bypass
prohibition is clearly reasonable and nondiscriminatory for several
reasors. He asserts that the tariff limitation promotes more
effic ent use of the network. He contends that call forwarding was
not designed as a toll service, and using call forwarding to
transfer calls from one central office to another to complete a
toll call will generate additional traffic over facilities that
were not engineered for such an unintended use. We note that
witness Scheye admits that BellSouth has no studies or surveys that
demonstrate that Telenet's resale of call forwarding to bypase
intraLATA toll will adversely affect BellSouth's network. In
addition, witness states that Telenet's demand for
BellSouth's call service is not technically infeasible,
and it will not exceed BellSouth's network capability.

Upon consideration, we find that if Telenet's volume grew or
if other carriers used this same arran nt, this could ultimately
lead to an inefficient use of BellSouth's network. We find furcther
that there is insufficient evidence to determine if BellSouth's
network would be adversely affected by Telenet's use of call
forwarding to bypass toll.

BellSouth witness Scheye asserts that the price of call
forwarding services is affected by tha terms and conditions found
in the tariff, just as the terms and conditions affect the price of
other tariffed mervices, He claims that the elimination of the
call forwarding restriction would erase distinctions between toll
and local service and create tariff arbitrage. Witness BScheye
contends that if the unrestricted use of call forwarding were
permitted, particularly as a means of hvpassing toll charges,
BellSouth would need to modify the price significantly to recognize
that it had becoma & toll and acoess aubstitute, or even reconsider
whether or not to continue to offer the service.

Wwitness BScheye states that local calling areas have bean
established through tariffs and Commission proceedings to delineate
local calling areas and to meet community of interest needec. He
contends that the definitions of services in BellSouth's tariffs
have been established to identify the=e calling areas, and to
distinguish between local, toll and acuvess pervices. Thus, he
states that BellSouth's prices have been established to recognize
thl‘l: distinctions and reflect Commission policies £or these
services.

In its brief, Telenet argues that it has long been recognized
by the FCC that arbitrage practices promote lower consumer rates
and improved services. Witness Kupinsky states that arbitrage is
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a method of introducing much-needed competition in a market that
has belonged exclusively to BellSouth.

We notas that we have devoted much attention to the local
calling areas of consumers in Florida. This is illustrated by the
extensive Commission proceedings resulting in the implementation of
extended area service (EAS) and ECS throughout Florida. In
addition, Part IV of Chapter 25-4, Florida Administrative Code,
Commission rules the classification of telephone
exchanges and BAS prov specific requirements that must be met in
order for a toll route to be converted to an EAS or ECE route.
Moreover, in Order Bo. PSC-93-0108-FOF-TL, issued January 21, 1953,
in Docket No. 920188-TL, we stated that EAS was created to provide
specific areas that had an established community of interest with
another area some form of toll relief. Therefore, we agree with
BellSouth that this Commission has set certain policies regarding
the price distinction between local and toll services.

BellSouth witness Scheye also states that we approved the
terms and conditions currently contained in the call forwarding
tariff. He asserts that such terms and conditions would not have
been approved if we found them to be unreasonablc or
discriminatory. Witness Scheye at first contends that the terms
and conditions that determine the application of the tariff should
be presumed reasonable for purposes of resale and should be applied
to all end user customers of the tariffed service unless we
determine that a particular term or condition is unreasonable or
discriminatory. He later concedes that the burden lies with
BellSouth to demonstrate that its tariff restriction is reascnable
and non-discriminatory.

In its brief, Telenet argues that we have never previously
addressed whether BellSouth's tariff reastriction is an unreasonable
or discriminatory restriction, since BellSouth's tariff was filed
prior to the passage of Section 364.161(2), Florida Statutes, and
the Act. Telenet also argues in its brief that BellSouth's
arqument that call forwarding may need to be repriced to account
for the loss of intralATA toll is not at issue in this docket.
Telenet contends that if BellSouth wishes to reprice its service it
can accomplish that in another proceeding.

We agree with Telenet on both of these points. There have
been many changes in the telecommunications industry s=since
BellSouth's tariff was approved. When we approved BellSouth's
tariff rlq&td.!.bf call forwarding services, the approval was based
on its appropriatenass at that tims, It is proper for us to
examine whether the tariff is reasonable in today's circucstanc-es.
If BellSouth believes that its call forwarding services are being
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used for purposes other than it initially intended, then BellSouth
may wish to re-evaluate its tariff.

Finally, witness Scheye states that the service limitation is
not diln!‘i.liﬂl".ﬂt?‘ to resellers or to a reseller's end users,
because BellSouth's own end users cannot use call forwarding to
bypass toll charges. Witness Scheye contends that this limitation
is applied to anyone who uses the service. He asserts that the
limitation is nondiscriminatory as to both BellSouth's customers
and to a reseller's customers. In fact, Witness Scheye contends
that to apply the restriction to BellSouth's customers, but not to
other end user customers, would be discriminatory. Upon
consideration, we find that the restriction on BellSouth's call
forwarding service is equally applicable to all end user customers
and resellers. Thus, we f£find that the restriction is not
discriminatory. We further find that the service limitations on
BellSouth's call forwarding services shall be uniform across all
carriers.

Access Charges

Witness Scheye states that the unrestricted resale of call
forwarding by Telenet results in the delivery of traffic for which
terminating access service charges would otherwise apply. Bection
364.16(3) (a), Florida Statutes, states that:

No local exchange telecommunications company
or alternative al exchange company shall
knowingl deliver traffic, for which
terminating access service charges would
otherwise apply. through a local
interconnection arrangement without paying the
appropriate charges for such terminating
access service.

As witness Kuping concedes, Telenet does not pay any AcCCess
charges to BellSouth. He also concedes that if these calls were
made through an interexchange carrier (IXC) such as ATT, however,
the calls would be toll, and AT&T would jsy access charges to
BellSouth. Witness BScheye asserts that the statute, in his
opinion, does not permit an interconnection or resale arrangement
to be used as a conduit for the bypass of access charges.

Based on the nature of the service that Telenet provides,
witness Scheye states that BellSouth has an interconneccion
arrangement with Telenst, as contemplated by Chapter 364, Florida
Statutes. Although there i= no signed “interconnection agreement”
between the two companies as envisioned by Section 364,161 or
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364.162, FPlorida Statutes, witness Kupinsky agrees that the two
companies are physically connected through BellSouth's busineas
lines and call forwarding service and Telenet's IVR switching
system. Witness Kupinsky asserts that Telenet is not receiving
traffic from IXCs for which terminating access charges would apply;
Telenet is merely enhancing the local exchange carrier (LEC)
services already provided by BellSouth. Furthermore, since no IXC
is inveolved, he asserts that bypass of terminating access charges
is not at issue.

Witness Kupinsky states that Telenet is not violating section
364.16(3)(a), Florida Statutes, and does not owe BellSouth access
charges because the calls Telenet handles never leave the BellSouth
network. Although Telenet owns its IVRs, he states that the calls
remain on the BellSouth line even when they are in the IVRs. We
are not persuaded that the calls never leave the BellSouth network.
The IVRs are the only network components that Telenet owns,
find that the IVRs are a crucial component in the provision of
Telenet's service. We find further that there is a break in
BellSouth's service when the call goes from BellScuth's lines into
Telenet's IVR and then back out into BellSouth's network. Upon
consideration, we conclude that terminating access charges are
applicable.

Local Calling Area

Telenet witness EKupinsky contends that Telenet's local calling
area consists of the tri-county region of Dade, Broward and Palm
Beach counties. He asserts that when a Telenet customer is using
its system, the call is a local call because the customer is
calling within Telenet's local calling arsa. %owever, he concedes,
as noted above, that if that same customer ware to use BallSouth's
network, or make that pame call through AT&T or MCI, it would be
either an ECS or a toll call,

Witness Sc states that intralATA toll is designed to
provide a non-local call between two points within a Florida LATA.
He states that BellSouth will either receive toll or access for the
intralATA call. Further, he states that Telenet's use of its call
forwarding services circumvents the appropriate tariffs and charges
established for long distance calls. He assurts that while Telenet
claims it provides local exchange service to end users, it doas not
provide any of the espential elements that makes up basic local
exchange service. He notes that Section 364.337 (2), Florida
Statutes, 4in his opinion, ires that basic local
telecommunicationa service provided an ALEC include accers to
operator services, 911 services, and relay services for the hearing




ORDER NO, PSC-97-0462-FOF-TP
DOCKET NO. 961346-TP
PAGE 11

impaired. He states that BellSouth is the company that provides
these elementa t0 Telenet's customers.

Althuugh Telenet states in its price list that it does not
provide busic local exchange service, witness Kupinsky asserts that
Telenet provides local exchange service in competition with
BellSouth, He further asserts that Telenet does not provide basic
local service since it does not provide dial tone; instead, it
provides intralATA call switching for customers.

Witness Scheye states that since customers dial an access code
to use Telenet's service, similar to dialing around for am IXC, it
is actually providing service as an IXC, not as an ALEC. Witness
Kupinsky agrees that Telenet is an intralATA toll provider since it
provides calls within the LATA. He contends, however, that Telenet
does not functiol as an IXC sinoce it has designated the entire
three county area in which it operates as its local calling area.
Ae contends further that since an ALEC has full statewide
authority, the LEC's local cal area is not necessarily the same
as the ALEC's., Purthermore, in its brief, Telenet argues that in
order No. PSC=96=1231-FOF-TF, issued October 1, 1596, we stated
that the ALEC's local calling area may or may not be the same as
the LEC's local calling area.

We agree that an ALEC has full statewide authority when it
receives certification from this Commission, and that it has the
authority to designate its local calling area in whatever way it
chooses. Section 364.16 (3)(a), Plorida SBtatutes, nonetheless,
does not allow an ALEC to knowingly deliver traffic where
terminating access ch‘.l.?'l would otherwise apply. Therefore, while
an ALEC may have a different local calling area than an incumbent
Lﬁc. it is required by statute to pay tL~ applicable access
charges.

Options

BellSouth witness Scheye also contends that the toll s
restriction in its tariff is not discriminatory or anticompetitive
because there are several options available to resellers to use for
developing cospetitive searvices. He lainse that these
alternatives include the reselling of Bellfouth's ECS service, the
reselling of BellSouth's wide area telecommsunications service
(WATS), the purchase of intralATA toll service from BellSouth at
the wholesale discount, the reselling of service from interexchange
carriers, and the opportunity for Telenet to build its own
infrastructure.
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While Telenet witness Kupinsky states that Telenet did not
consider every available alternative, he states that Telenet did
consider alternatives such as the purchase of BellSouth's intralATA
toll servize at the wholesale discount, and the building of ita own
infrastructure. He states that these alternatives are not a part
of Telenet's business plan. In addition, he contends that se
alternatives would not provide real savings to the customer because
the customer prices would basically be the sames as offared by
BellSouth, MNonetheless, as we earlier noted, 1f Telenet were to
purchase intralATA toll service from BellSouth at a 20% discounted
wholesale rate, it would cost Telenet 16 cents per minute. As we
also have noted earlier, while Telenet asserts that this discounted
rate is substantially higher than the flat rate of 10 cents par
call it charges its customers, it is still less than BellSouth's
current intraLATA toll rate of 21 cents per minute.

Conclusion

Upon consideration of the evidence in the record and in
conformance with Chapter 364, Florida Statutes, and the Act, we
find it appropriate for BellSouth to continue to mell its call
forwarding services to Telenet subject to the restrictions of GSST
section Al13.9.1.A.1. We point out that we have always encouraged
negotiations to promote competition. We encourage BellSouth and
Telenet to continue their negotiations to arrive at an appropriate
arrangement whereby Telenet may continue providing service to end
users.

Based on the foregoing, it is, therefore,

ORDERED by the Florida Public Service Commission that each of
the findings made in the body of this Order .3 hereby approved in
every respect. It is further

ORDERED that BellSouth Telecommunications, Inc., may continue
to sell its call forwarding services to Telenwt of South Florida,
Inc., subject to the restrictions of General Subscriber Service
Tariff section Al3.9.1.A.1. It is further

ORDERED that this docket shall be closed.
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By ORDER of the Florida Public Service Commission, this 23rd
day of Apxil, 1997.

BLANCA 5. BAYO, Director
pivision of Records and Reporting

by:/a/ Eay Flynn
Chief, Bureau of Records

This is a facemimile copy. A signed
of the order may be obtained by
:lﬂinq 1-904-413-6770.

{8 BA L)
CJP

The Plorida Public Service Commission is required by Section
120.569(1), Florida Statutes, to notify ies ot any
administrative hearing or judicial review of ssion orders that
{s available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures eand time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by the Commission's final action
in this matter may request: 1) reconsideration of the decision by
£iling a motion for reconsideration with the Director, Division of
Records and Reporting, 2540 Shumard Oak Moulevard, Tallahassee,
Florida 32399-0850, within fifteen (15) days of the issuance of
this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code: or 2) judicial review in Federal district
court pursuant to the Federa Telecommunications Act of 1996, 47
U.S.C. § 252(m)(6).
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BEFORE THE
FLORIDA PUBLIC SERVICE COMMISSION

In re:
TELE OF SOUTH FLORIDA, INC.

Petition {of [ elief Under 47 U.S.C. § 252(1) Docket No. 970730-TP

To Opt Into Interconnection Agreement with

BELLSOUTH TELECOMMUNICATIONS, INC.

AFFIDAVIT OF MITCHELL A. KUPINSKY

Mitchell A. Kupinsky, being duly swomn, hereby states as follows:

1. I am the Executive Vice President and CEO of Telenet of South Florida, Inc.
(*“Telener™), and | am directly involved in, and knowledgeable concernung, Telenet's operations and
customer relationships. | make this Affidavit in support of Telenet's Emergency Motion for Stay.

2. Telenet is a certificated alternative [ocal exchange carrier in the State of Flonda,
providing service o approximately 250 customers in the South Flonda area. Telenet’s services
present an economical competitive aitemnative to callers for calls within the South Florida LATA that
contains Palm Beach, Broward and Dade Countics

3. On March 31, 1997, Telenet requested that BellSouth “unbundle its network features,
functions, and capabilities, as well as access to signaling databases, systems and routing processes,
including but not limited to those relating to Call Forwarding services, and offer them to Telenet.”
Telenet also requested that BellSouth “negotiate terms, conditions and pnices of this unbundling.”

4, On or about April 14, 1997, BellSouth offered its Interconnection Agreement with
AT&T in Florida (the "AT&T Agreement"') o Telenct. BellSouth later changed its offer and offered
Telenet a revised agreement that includes a number of modifications and changed terms that were
not contained in the AT&T Agreement, which are unacceptable 1o Telenet. Among other
unacceplable revisions, Telenet objected to the inscrtion of any tan Ted use and user restrictions on
resale of BellSouth's retail services.

5. On May 23, 1997, BellSouth sent a letter to Telenet threatening to disconnect call
forwarding and call transfer features on June 13, 1997  On June 3, 1997, BellSouth sent a follow-up
letter again stating that it would disconnect those features on June 13, 1997, if Telenet refuscd 1o

sign the revised agreement.

+ 82
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| 6./  Although BellSouth has not terminated essential services to Telenet yet, [ believe that
BeliSouth intends to do so in the near future,

Telenet's ability to provide service to its customers depends entirely on the use of call
ices purchased from BellSouth. In the event that BellSouth terminates provision of
ing services to Telenet as 1t threatens to do, all of Telenet's operations, and service 1o
will cease immediately. Without the abilily 1o provide these services, Telenet has
and no source of revenue.

Termination will irreparably injure Telenet's reputation, disrupt Telenet's relationship
, and deprive Telenet of its only sowrce of revenues. In short, such a termination will
's business,

9, Telenet's credibility as a competitive provider of telecommunications services will
be destroyed. As a new player in a highly competitive market, Telenet's reputation and customer
goodwill are important assets. Customer perception that Telenet's service is unreliable would
cripple Telenet's ability to gain new customers.

10. Termination would also irreparably harm Telenet's relationship with its current
customers. 1t will be virtually impossible for Telens! to regain customers whose services have been
interrupled by any termination. Many, if not all of them will revert back to BellSouth as their local
exchange camier. It may be impossible to persuade them to retwm if and when Telenet reaches an
| interconnection agreement with BellSouth.

| 1. Even if Tclenet prevails in its 252(i) Pention and reaches an interconnection

agreement with BellSouth, the harm will occur the moment that termination occurs. A Telenet
| victory oa its 252(1) Petition without a stay to maintun the status quo will be a hollow victory for
Telenet because we will be out of business and unable to offer any services (for which an
interconnection agreement is needed by Telenet) long before we have an opportunity to conclude
a nondiscriminatory agreement with BellSouth.

12.  There is no apparent reason why BellSouth cannot continue to provide service to
Telenet pending conclusion of an appropriate interconnection agreement between the companies,
as contemplated by the Commission in its arbitration order. Since Telenet has determined that it will
“opt-in” to the AT&T Interconnection Agreement as offered by BellSouth in April, 1997, there is
no need for extensive further interconnection negotiations, and no compelling need for a termination
of Telenet's service by BellSouth.

13.  Although failure to grant the stay would cause in sparable harm to Telenet and its
customers, the delay of the Commission’s arbitration order represented by the stay would not cause
undue harm to BellSouth, nor would it cause any injury to the public. Granting the requested stay
would allow Telene! the ability 1o preserve its operations while entering into a new relationship with

~
-
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this would be in the public interest, since it would foster additional intra-LATA
and it would avoid undue and unnecessary disruption 1o Telenet's customers.

Further the affiant saith naught.

Dated: June 30, 1997

Mitchell A. Kupinsky

Covunty of Broward )
) 55
State of Florida )

~ Ontus :30 day of June came before me, a Notary Public in and for the State of Florida,
Mitchell A. Kupinsky, well-known to me or having fumished sufficient evidence of his identity,

and, being duly swom, executed the foregoing "'AfTidavit of Mitchell A. Kupinsky™ in my presence.
ALAN J. WyLig
Notary Public,
My nt:::' :hruu

My Commission Expires:
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