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~ No . 97-03581 

aw~ cue No. 97-1628RX 

Pursuant to l"lc:l::i4a sta~ §120. 68, au:::sn:R OSHE:YAOC Private Citizen, 
residing at 418 ll.izlgstowne A.,...., Brardon, Pl.a. J,)Sll, Apt 12, the 
Appellant in the alxMt captioned cue, tllho 18 a etibrtantially affected 
party, tc.,:U:h ~ a reviev of all doo 1ta in the ab:Mt c:aptialed 
cue Srx:l•"!"'J but not tiait.S to the sutabaicna of the aw&ll •nt and 
the R&; •"'nt (P~ PUblic Sc'v1ce Omalulon (PPSC) I, tbe Ordara of 
tl!e Divtaion of ~tnu ... Be&r~ (IXWil, c::orrwpcnianoa be~ the 
partiu, Hotiona and Exh.'Lb1ta u eram.ratad in the 00\H Index ;xeviously 
pzav14ea to tbe (D:t • • 

I --- 1ha ablbiL8 of tte AJ?P!! I 1a ba-' in the aw&ll•nt 'a t.llef that (1 )· ~ 
...l.--IXWf- aut.tantially mJal OI! by the vib n and a::u.e1 f or tbe PPSC 
---by tat1.llcny wh1c:b CXNiatad laz9ely of wpw•uletJ.an, a'ISUtlatantiated cpin­
___ ion, adutatallmta arll5 d.Ut:articns of fact, oa••du;ions of tbe rec:JCAd which 
--alt:ar.5 tbe context and~ the -rung of the rooord. Ul the 00\H 
--a\ ita part cUd littla to check the accuracy of the te.l:i.lllony A9ILlnat tbe 
--- ~:......al, and in fact -.ly put ita ..- to a ..U--...ving and ~ ver-
---ll:a"-tia ocpy of the RIMp:adant ' a (PPSC) Pr•, _. F1n&l Ordar. 

I 
the AR»llant respeo;t!ully ~ that tbe CD:t oonsi~ the Collowinq 

-L-exoeptiauJ in additia\ to the aboYe daacri.bed roc:ordPOCUHEHT NUHBf.R-OATE 
WAS I 2 5 3 8 O£C -6 r; 

fP5C-IIECCADS/~CPORnH(1 

OTH 
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~the testJ.aony of vitrwu Sally s~ in r•pa- to cU.rect 
UBIIin&tim Tr PJil ll7 t:brougb 159) which W1U1 aftirmad in the FPSC's 
Pz:o ' _, Pinal order and the IXWl f'IIW. <KJER, ~ a a ccntinu1.ng 
tAx:wl «1 "tal..erlhc:ne aubsc:ribar ~•" and an iq)Ucd cal&ilillltion 

of "-btma w people M1o foe ""-t.Yu rMSCIIlS, have not IDS or cannot I'I!Y 
their t:&lephgne bUl.a in full oc in pert. 'ltlere ~ra to be an urder­
lying ~ that all vill be wall 11 ally ~~· wculd pay their bills. 
'nl1l h ectu&Uy a t.act1c cxmiltant with that U.S by thl reprot~entatiYeS 
and J.at:qoiata of the te.lec:amulicationa ilnistry &.\ring p:ioc hearings on 

the aubjec:t of the c!i.eCXIlnact autharity rule \ohlch 1a under challenge. 
It 11, in fact a ploy designed to dJ.vert a ttention fraiJI the real issues. 
'l!!e true fact 11 that rw.itber the AR;ellant nar the aupportara of repeal 

of the cu..::uu-t autbarity zule have _. p.lbllcly oc privately upo •sed 
nco-~ of val.1d dll::lts oc bUla by per.,..IS M1o an finllncially able 
to pay U... ,.~t of bUl.s or IW:Ita, or the LUjXX•ibility therefor, 
11 not, ngr ..a'lt:...,.. an U.. in th1a or pdar act.i«~a. What is at 
issue, 1a Ill Who hu tha lavful right to ool.l.ect: \oflich debts? (2) What 
an the • !f~abl• t:r.5a pncticea that •Y be utilized in e!!ec:tinq tho 
collectian of billa in dispute or default? and, (3) !.tlat is the role of 
9CJII!4l It in aucb act.iViti•? 

It 115Y be helpful in tt. cone.lderat.icrl of qwat1.ona relative to telo:r:a 
1mlstry dlbt CiOl1ectian p:a..-ttoea to ~itim the c:urnnt COI'IYentions 1n 

·l 
. I 

a IWrtarical ccntut. In ancient natiCin8, &lbt wu ueociatcd with al.avccy ' " 
bee?- the J.twolvant debtor lf'd Ma hcusehold ware, in aany ~· b:lmlld 1~ 
aver to tho creditor to perform OCif'ClU.liiOry aervicea. In early Rane, tho 

U.:U-.it - givwn to the a.tcdy of the awlitar foc 60-daya prior to Ma 
oc ta' aa1e u a slave, during which U.. he WIUI IIUbjec:t to auch treatz.lt 
aa pi•_, the c:r.:Utar. 'ftlat Wl8 ":J I It ... aitigated in the year 494 IIC 

u a AW!t of the firllt of aany up:ilinga -=aog the RaMn peep! a. SUb-

sequent P'Jblic tud:allence in ~ - to a very lai9e extent ocx:..aioned by 
a ~ to r.tn:in c:nctitora In er.ec:., the rafonll of solen, the reJcnown 
Atbenian .tat-nan who int:rcc'li""" a lurene oode of law to thllt civilizatim, 
had a ailllllar or1qin in p1bl tc rwjectim of qrouly exoeaalve pll'lislment for 
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J.ncSebtedneu. In ancient Ilttu.l (aka Palestine), every 50th year .• . the 

yeer of Jubiloe •••• ~ cSebtarw were freed and their obllgat.iona were 
c:ancelaS. ~ for debt, which once wa.a the cautiO of Oll'erCl:'Oioda 

pdaala, was ended in theory, in both England and the United states by 

law enaat:ad in the 19th century TOday, virtually ~ CX>Untz;y in the 

world •• • at least every civilizod CX>Untry in the world • ••• • hu BODe form of 

laws \lhich -'>le nllief fran dab!: and limitation en proaecuUon therefor. 

In the United states oonatituUon, the founders in the 8111 of Righta, and 

their II'K 11 'i a in foll.owi.nq -•&eutll, nede provisions for the protection 

of the pt>Uc fmll """"Sd~ ab.lae by aeditcra in debt c:olloction u follows: 

~l&eut No. v:n: "In IIUita at CXIIUUl lav, where the value in controversy 

lhall •" eed ~ 1201 cSollan, the right of trial by jucy ahall be pr&-

II a-nt NO. XIV: " •••••••• nor llhall any state deprive any pereon of life, 

liberty o:r ptopezty, \l!ithout due pux:esa of lav •• •• •• " 

In ~ tn!heeqo.~~~nt legialaticln, the US 0Jil9UIISS inatituUonsli:zed the 

den1.al of the right of any &!!:it e10llec:tor to tal<e nc:n-judicial punJ. t1 ve 

action ..... :specifically rejecting the dJ.sablancnt of property Isle dis<Xlluw:k.-t­

icn of the tal.ephone) u a right or remedy 1n &sbt oolloction. Now, c:cnfl­

ic:ting ~ and ocnflic:ti.rq rights lillY bo arguable vi thin the c:cnte>ct: 

of epp.li~ law, but there can be no rauonablo ~t to support the 

eetting aside of c:cnst1 brt.1.onal guarantees in the p.1X'SU1 t of pro!i t .•.. 

pertJ.cul.arly ~ there are Viabla alternative. ava.Uable. Yet, the f'PSC 

P"""'lgat• a policy which it AYS, " •.••. puta the costa en the oost causer," 
I ro pg 12, Tr lS8 J , but 1 t offers no evidenc:e, much leas substantial evid­

enoa, that, ¢ven the av:all•blt~ f!.l~I:J.W!I, there would be any additional 
costa of a aubltantial or dalet.eri,.. extent. 'the 1..- of lav will bo 

~in a !Ptbeequalt sect1an of th1a bd.ef, but let it be stated hero 

that in edi!itial to contnventicln of o::atmo and O:.Wtituticnal law, there 

are cl-..r Violatials of ~ ard state statuteD that vill be cSeecribed. 

Noo.-judicial pll1i.I)1Nmt t.ac ~of zules c:cntrivad \a\ilaterally by • 

group of entiU. lllic t;al.....,....Wiicatiooa ooq:mations) llhoul.d nat bo 

~by Xl.ll• or pol1c:iea ~tad by the C)OYI!XTlllllllt. 11la dght of 
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local tiiCCbange a:mpol1ie8 (third parties) to d1sCXlnnect: basic local tele-

phcna service tor Dell-payment of toll ( l.crog d.l.stancel bills 1.ncurred far 

services zesdered by a party other than thoem!lelwa, is toWly ~ 

date. 'rtle :iJitr»ition of the dUiccnnect autharity rule creates a da facto 

pri.eon of an apparently peraenent nature by deny1niJ the victiJ:I of this 

abusive b:1lde practice the opportunity to interact with Ilia c:amamlty and 

tu.. faily under cxn.i1 tims lll'l1dl disrec]ard nDrall ty and law. Wh.i le the 

intent of the act IIIIIY well be the OoiX'blilmBnt of fraud, there is no effort 

to identify or prosecute such fraud and acoordingly, there are no statistics 

availAble to support the sctua.l oSXtent of cr1ml.nal behavior. O:Jnsequently, 

the penpl e who are dama<]ed are tbe ICil'l<ing (XlOr, the Wi.DD, the worlting 

1110tharll with Wants or sdlool eqa children, and the elderly on fixed incxmos. 

'11lase are the helpless, the powerless, the 1o00iceless •• . • the IDO!Jt vul.nerabl:!., 
people in our aociety,. 'rtle State gtllltJI early release fran prison to thieves, 

rapilftll and nurderurs, but dcnie:a rouons.ble statuatory debt relief to the 

public ..tach it is mandated to protect, and peouits debtors to be punishEd 

for life . . ... to accan:xSate the ptl'ceived teo.rs of the t:el.e!:hone ~es. 

2. Ocnatitutional Iasues as Rlst:ed to 1uristiction 

t1le PPSC and tho 001\H oattb.."tly qlined that the IXWI does not have juri.stic­

tia'l CNeJ: queations of <tritltut.ialal Jaw. 

Far the ~of this appeal, the Appellant cites the following: 

l!ay 84ven .llllsoc1ated D\terpriaes, Inc. v Board of Trustees of the Internal 

~t TnlSt E\lnd ct al, 427 So 2d 153, 18 EI!C 2014 SUpncrte ct o f Fla., 

Dec 18, 1982 stAtes in subetance that [ref para (10) "sitting in their rev­

iew capscity, d.l.atrict courts provide proper !orun to resolve constituti0041 

~ to tqaDey A!lPliatia'i of a facially constitutional 1;, UI'ICCI'I5tit­
utional) rule ......,., .. ttr:>se courts have the ~ to daclan1 tJqerCy action 

i14«opur and to require any modification in e<hiniatrativu c5eci.sion-making 

ptOCIIIIIII necessary to remer final egency order oonatJ. tuti0041 , " ) Also note: 

[ref IUce v ~t of Health & Rehabilitative Services, 386 So 2d 844, 

(Pla lat DCA 1980) " .. · .. .. U the at]enCY fails to oatta.'t a rule, then the 

d.l.at:rid: court lllllY review both the CICil!Jtituti01'14lity of the rule and the 

aqency actiA:ln ~ivaly, on all appropriate J.aaues, in a single jud­

ici.al .farull, .. ) 



# 

The ale qualification .tated in i:be Key Haven dec::i.e!Cll'l is the req.U.rauent 

'that "a&linistrative ranedia IIIISt be exhausted to aasure that resplllSible 

.eqerrcy has had full opportunity to reach sensitive, mature and Ca'l8idered 

>dec:Uial upon CX!!!plete zecatd apprupa:iata to is-." 

'Thi• criteda has been mat. 

3 • Issues of f11!4e• sl J:..v and other cpe!ticns related to iuristlction 

"l'be aboYe n:tezeiOIId citatic::l'l ot the decision in Rice v ~ of llealth ' 

ReNb SVcs " •• • • •• • "CII all appropdate issues, in a ain9le judicial !arun." 

clearly pl_. jw:iatictic:n with the dietrlct court u. enable review of 

~ ot fecSeral lav antl/ac i:be guiding s;E"incipl.es of oonduct eatxxUo:l 

therein; relevant ~-- that hav& been foleclceed &. to tiJDe, process 

cr juristictic:n other than fedaral lav; and other mtten incluc!.in:l but not 

llm1 ted to aoti.onll and 81Ch.ib1te. 

4. I.-(s) of State Usv related to turiBtictian 

'!.'he toNi, in dilllliasing the Appel.l.ant!s oriqinally tiled Petition for Racis­

eton of the DiKalnec:t Autbcrlty Rule, ¥il5iild with. the Fl'SC in CXlOCluding 

that [lkder O!o:m1as:tng Petition ltitJI Lea.,. to ~ - P9 (l) (A) I '"nlc cp:ounds 

uaerted ••••• • fac inva.l.l.dating FAC: Rule 2S-4 . ll3 ( 1 ) ( f) which c:aae urD!.r 

§120. 5<! (8)(b) FS are ahialded un:Soer §120.536 (3) FS until l'lOIIeatler 1, 1997." 

'1'hie date lla.l c:aae and 9l?lll!! and the "llh.iald" b no l5n:]ar in foroe. 

liB a general ate~t of fact, the Appellant's Petition fer Rec:ias!on with Brie! 

and his subaequsltly fil~ AloeJded Petition addrass iasuea of aiiJilificanoe con­

cez:ning facta and lav relating to the cxnatitution, fedelal and •tate statutes, 

and PPSC Otdera ..nl.cb vUl t. revif!Wid and considere4 by the a:>urt in their delil>­

e.rations. 'l!1ere are the ~allowing ex.oeptionB, m:x!ific:ations and additkns 8lJ!>. 

mitted below tor considfmstion: 

5. !llrellch of Olntxllct 

'l'be PPSC, in ita diJ::ect. examl natioo of wter.a, Sally siJmavs, pceed the 

~tic:n of vheth£ cr: rot the tel.ephcne service IJUbGcriber "OWI'UI" the 

l 
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ecxes• to the t•l.,._mfcat!cxw v1.n line for whld1 they pay a flat 

lixa! tee to ..tabl.lsh. (Tr 150, 1511 '%be witNaa tutndad with the 
ep1 nf m tbllt " .. . .. . >~hat )QI are doin<] 18 purchasing a ..rvice ••••• the 
right to aOOMa the line." '1'tle Ap(Mllant 110011pta th.le line of rosponse 
.mic::h he f irdll to be ..,.,.,.ietant vith hl.a on :b••[u!l !!d om ct tte tada 111 tJ~;o 

'* 11:' J.W. hi8 own bd.et. lbl ext:rapolat:in; oo the line of reuon.ing put 

fc:a:tb to ita Jng:!c:al ccnc:lus1m, 1f )QI purchue "CC'"• to the line, and 
fer .- unrelated ~. )QI are <'leni.S ecxes•, then )QI ha,. paid tar 
.-th1.ng that )QI are not~. Nle~iti lt 18 a pro).x:t or MrVic:e 
that )QI '- purc:t\ued 18 ~tada1, '»au!M in a purely" ocial 
_._, 8 eervioe 18 U JlllCb 8 CUI 4f ty U & pnlduc:t • 'Jtiti'etcr81 denJ.al. 
of a paid fer aooua to a aarvice ia, in fact, a br'aadl of OJOtract .mtdl 
ahculd be ctimllbla in a court of '*"'*' juriatictioo. lbl, if the ortate 
Wllre to pra~Wgate • rule ..tUc::h by lmp)C*'Itatim thereof, IIU;lP(llrt.ll this 
<'lenial of paid fa: • • , the E\lle \oOlld have the effect of providing the 
OJOt:uw.:t:cr vith a lAog:al deferwe aga11wt 1.1 tigatim. 'ltlua ycu wculd t:. dent .S, 
by the EUle, whidllligbt: l:e fad•Jly CXInltitutional, of the CCI'IIItibltimal 
<JIIUlllltea of &a '*'" ••· ~. WY.t )'CU howe 18 a tacia) Jy CCI'IIItituttmal 
rule ..tUc::h by ~lien pl'CXIDtaa an unocnat1blt1mal action. 

6. unfair ~ of CD!pti tim/Unfm or O!cepti w PractiCM in the OJnduct 
of Ti'iidlt or o:zuwoa 
'ftla Plorlda Stllb.Q addl-ing the aboYa not:A!d description (ref FS 501.204 (2) 
1\W"ll•nt:'a 8riet fUAid in original pet:itim, IXlii\H l.<xSu pg fr pg 001, Brie! 
pg 171 18 not rtirlant: InS ,.. withdrawn by the Petitioner. '1'tle fact is that 
thia 18 a statute that '*o•-the~ rule, tw-ao!M it OJOtaina a very 
epec:ific 8l....,. ton for telepo• OCII!\'I8I\iel. 'Jihia providu ~tent evidence 
that the la;ialatw'e,, .mare t}wre U "inttnt", does providol elCCCJtiONI to 
11\Wtain their inttnt •••• and it theA are no eJUXiVtiONS, it can bo auuned 
that there 18 no int:alt to [KOYida u-. 1'his 18 ei~t bacaUM the 
Florida Statutu that AMI:-~ auc:h u rut:la1nt: of trade, CCinS\SIIar 

pftltecticn includ.ln; bit not l1111ted to cW:ot coll-=ttm pmctiCM and debt 
lilllitaticxw, atate very ~fically that they apply to indJ.viduala and/or 
cx:a:p:aaticxw "• ,...,... in tnlda and CULIMLCM vi thin the State o! Flad.da ••• " 
without 811D8Pticxw. 
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'rtli.8 Plorlda stablte (ref 95.11 C21, cont&t.na! 1n the Appellant'• A~!e~lded 
petitJcnllCWI I.rdex tr pg 101, - pg (S) ), llhculd be c:hanged to raference 
FS 0\ 95.11 (3) - "tour years", Cp) "Arty ac:t1a1 rot apeciti.c:ally pt'OIIided 
.tor in ~ IJtabltea". 

Ret title m, §301 (a)(2) ~b- the "aut:.tantial almlladty to credlt 

billing", ard ~ ~t rules rv., Qt" ••lded be aubatantial1y aimila.r 
with ~t to r.olutim ot c:ndit ~~~tee", and th»e IOhlch ISZ'8 aol forth 

in the !el5aral ''Truth in LendJ.ng and fllir credit ~ Acta" (ref 15 usc 1601 
et seq., (3) ct.~ that rulea 1Nued be treat-' u being "b.ued urder 
§18 (a)(l)(B) at the,.... •a! Tlade .,......,•dan Act (ref 15 usc 57 (a)(l)(B) J. 

Ret Title m, §302 tal protec:ta the ricltta ot IJtatea to make applicable laws 
and ml.ea, ... et- t . to the extent that INCh laws and rulea "are lnoanllbtant" 
with the~ mez:euced ~aiana. MI--. the c:Dm!l.uian (FCC) dleterminaa 
tbat auc:b IJta~ act1or:w prc:Nida the ocnal.l1lar with <jrellter protoction than 
tho fedaral laWII or rules, the la.v which prcNidlea the greater protection to 
the ~ will pnvall. 

Rat title m, s 303 pnw1dea the ra: with the .uthority to .ntorc:e the Title 
thereby establiehi.ng the llllpn!IIBcy of t-...ral law, whi.a § 302 preMrvetl states 
righta within that !111 I < k. 

Ret Titlo VI, S 601 (o) atates that '"rhia Act and the aa•o~enta·a:at;IQ by tb1l 
Act aha.ll not be oanat:.rued to aoUty, tq:wotr or auporcade the appliCAbility 
of the Clti-tzwt lava." (excepti<>N are aut>-§ (a) of §221 47 USC ia repealod; 
and, § 7 ot lS usc 18 1a -did in lut pen by st:riJtJ.ncJ FCC.) 
nota: naoe at the •• &~>A tons affect the Appellant' a int.qretatiana. 

1hua it CUI be aafely atated that the f-"aral Teleccmnuni c.& tiona Act support~~ 

the prq:rlety of the appUcatlan of the hir Debt Collection PractiOM Act 

in the dat:erllll.llatlan of what are ~ pdnc.iplaa o! c:cncb:t in the 
ool.lectJcll ptocw.c fir tte telec:a"q~UUcatiQill ~ 1n 1996 ot "'I· 
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( 9) Public Service Cl:lm.l.uion Or!S!r! l\!118 aiqnific:ant wight 

'1'!lere an three (3) t1'SC om.r. wh.ich an materi&l to these IIA'011at:e o:coc:eed­

inga. I v1ll ~Wy ttJ. a.1oot and t.t.1 odi:hea the 8pectfic ~tiona that 

they raiN as -..pt;.Lcne to the poaitione ah&nd by the PSC and the IXWl. 

(A) PSC Ol'dllr MO. 93-0069-roF-'D. 1n Docket 920636-'J:L ,,.,_, J'an 14, 1993 

'lbia CIC'der dMlJI vith a tariff pc• \" _, by Dell SOuth (alia SOuthern Bell) 

~ ~ aerv101 to a rlarlcSa IIUbecriber who owes the corporation 

axwy 1n 11ny one of ei!#lt at:et.t w!Uch an auwd by the capocat.iQn. 'Iho 

tol.l.owi.no.l 1a the eut.blnOI of the PSC Order \ih1dl dtniea the tariff: 

" ••• • • •• fird it awaq:citte to dally the tariff u '*' , . ...., 
for reaacne diiCIIIRd balclof. It 1a fMj\11 opciate to allow the 

~ny to rett.e .rv1.ot tor ~ ~ the oontrol 

or~ of th1a QmaiNiat. !\lwl J.f a 4lbt would ott.rnM 

be autfJ.c:J.ent ~ for refusal of acvioo, the o:mm!uion has 

no revtaw of or 0011tm1 CNW the c~ ~ the 

c:nat1cn of a debt 1n anottwr .uta. A CUitclllr Q1!!9'al nt dea.l­

Lnq with ref\8.1 0: tei;Yi01 toe a debt incurTecS 1n another etat:e 

would nquJre the OOimlluion to adjldicat:a the factual and legal 

buJ.a of a 4lbt baya'd the Cl:lmlll.uion'a juriatictioo. In 615dlt­

J.cn, Rule ~•.w (4) tal FK:, provide~ that ncn-pe)'IIW!nt for a 

ncn-~tec! eervioe 1a not autfJ.c:J.ent g:rcun&J to ru.- llerV.ice. 

By ita t.axw., th1a pt"OYiaion pnclldu a tariff of the nature 

Pl"' • .., by the Q:lq)any a1Jlc» 6l'rf 4lbt frta anotlwr etate 18 by 

daf1nit1cn a ncn-s->"**t 'Cor a eervJ.OI renSerad by • utility 

which 1a not regulated by the o:.a1Nion' " (ref FS 364.27, 

IXW! Irdax At:tlcl1ra!t l (B) 101 (T)), 

'Iho FPSC and IXWI haw aga:-' upon a nam::111 int.rpntatial of t:hia Oc'dtr, how­

eYer I argw that tt..tWlicatial of Rule 25-4.113 (4)(e) FK: 1a epac!fically 

identitJAcS u beinrJ "is) 615dltion" to the fact of there baing another atate 

l.r1'ololwd, and further ~ the Uw u bal.nljlfiiAlllcah\e to any aervice "not 

mgulatild by tile Qrnlwlal", notv1Uwtanl1i119 w.re the locatial eight be. 

It 1a 6Uo ~t to fOC\II on Milt an the dafinitione of the <Uf!arent 

ldnCis of "MrViOI nfuaoced. A "ncn-ragulat:acl" .-vioe 18 cne which may ba 
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provided l7t a regulated cu""'uy, but ~c:h ia not .ubj ect to regulati~ (ret 'I'r 

J)9a 124, 125 •, •••• custaler prww!UI type IIGl'Vioes auc:h U Wide vire maintenanc&, 
... ..... infon~~~ti~ ~ auc:h aa 110101 ma..ll" .) A eerviOI "not regulated" is 
one wbic:b i8 not wiWn t:be IKlOpe ~ (XImllaaia~ juriatictia'l aa ui:Ablillhed l7t 1..., 
(ref 'I'r P9 125 " ... .. t:be C)'!rmlniat ctro. not have jurt.tiction OYer interatllte 
tr•._'n'cww and rat.." 

111e OJ!wd•lm bA U'IJUC that although it hu ro juriatictia~ OYer 1nbu'stata 
and tcx.ign Ual'•'•larw cr ratu, it ctro. in tact have juriatic:tia~ ow:r intar­

•tae. w f~ bUllng IDS l»llec:t.lQn l7t virble of ita outhc:lrity to regulate 
NrVic:e cant:rac:ta. m FS 364. 19 u followe: 

"'1tte (XIralinial my J:UI1U).at.e l7t ~e .rules, t:be t.cna 
· of t:.eleoc:lmuUcat.ia'ls CXll1tractl bet .aE:n teleoama.lll.lcatia'IS 
~-IDS the.1r pat:rcnl." 

'1!le focul on what are "reucnab18 nil•" -t dnw t:be att.ntia~ of the Olurt..1hla 
Ulli tatiat i8 8\lbject to lx'oed inttip: wtation and can 1..:! to II1U1Y inc:alailtancl• 
vhld:l oculd baw a dalet8rious w.tfect a~ t:be aerSaMIIt)• of ~t. !alat i8 
OUJ"""I..,t, -Y not ~way. be "reucnabla". What appeen to be r.uonable might 
not alwaya be "lavful". 

'ralt1ng u- facta into CXWIIIidaration, the tulea of statuatory CXWIIIt:nJctia'l nqWre 
that cpedftc wtatuatory proviaions be giwn ~tar waight than~ proviaia~~ 
(de FS 364.191 Wlln t:be p:oyi.aico J.n ~tim antt be harmanizad. (ref sutherland 
Statuatory Clanltruction, 5th er:Uticln, 1101 2 lA I, §46.05; 49 Pla Jur 2d §182; llocpl 
v ~y, 1997 WL 276289 (Pla 4th DCA 1997); and sunt%ult l!4nlt. of Pla v Wood, 693 
so 2d 99 IFla 5th DCA 1997)). FUrther, in ~ v auvwr (ref lll so 2d 665 at 667 
I!Pla 19591 citi.nt; St. at v Dwland·Laka ~. 71 so 42, 47 Fla 11916) ~ State 
u Al Loft1n v ltctl1llln, 45 so 1182 IFla 1908) J, tha Qlu.rt 1tated Aa followe: 

.. It 11 • WISll settled zul8 of wtatuatory CXI'IIt.ructia'l, howtrver, 
that a IP"'tal statute ~J.ng a particular 8\lbject aetter is 
wut:zolling owr a wrwal atatuatory provi.lia~ OC!Io'Ving t:be 
-an othu a.bject:a 1n ~ tems. In th1a aituati~ 't:be 
wtatute Rlati.DIJ to t:be particul&r put of t:be 'IJIWnUal flubject 
will operata u an excwptial to cr ~Ufic:atia~ of t:be ~1 
tc. of the mara c:v;"1f•'w•iw statute to the extant only of 
npqiAI1CY I if &11)' • I 
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Nc:M, tberefare, the foll.cwi.ng specific pr;wiaials of la~o~ (et seq, et aJ.l llllSt be 

considered by the Olurt: 

Florida Statute 364.01 (4) states that '"'be Cl::llm1ssion shall exerclae it.s exclusive 

juristiction in cmSer to: 

~t'i:t\!:J:Eftl!;.!:!ftiaS:~~~•!Mhift? 
all CQWLIIle.t.'W iii tJI8 ata.te at ii&iliiiab1e iiii! AffCid4bie Prlces. 

(b)~~~ t.alth,~"E p:t ;Jk se-.:M ;:!1f.Ji~ ce req\ili-

Ylarlda statute 364.27 delirm. the ~s lUd duties of the state PSC as being lin>­
with respect to intenrtate (and faraign) teleccrmunicstions, to transmission of mas­

sages and CCIIYY8l:Utions 1 \~!ere arty act relating to (such activities) takes piUioe 

within tba State of Florida." 'nle camdssion is a.bo lllandat.ed by this statute, to 

t.m.o.tigate and ~t to the ro:: "aJ.l facta CXIIliJnr;l to ita knodedga 118 to ••.•.. 
• • • • • violat.iaus of the h:t of o:: .. gxesa (the Tal•xmnunicstiona Act of 1934 IL8 amend­

ed in 1996 and ott.r ~cable fac1en.l Acta o~ Q)ci<JLesal • • • .• rules of pnct.J.oe 

which are in the op~ of the Q:mnbaion ••••• exc:euiw or c1illcr1Jni.natory ••••• (or) 

violations of the nU.ings, ardara 01 regulations of that CCIIIlliaaion (FCC) or as to 

violatials of the Act to regulate ~ 01 acts lllll!lldatory thereof or auppliJien­

tary thaxeto (Fedetal Tnde ()mnl asion Aet-Fl'CA). 'Dlus any action that would appear 

to oantravene such federal laws as apply to C!OIISimer prctoct.ion and restxaint of 

t1ade aa well as other anti-truat acts 8hculd be at the very 1eut inve.stiga ted and 

should they not be acti.cnabl.e Wlder state law, they should be referred on to a proper 

juriatiction. 

'l!Wt PPSC has opirw3 that the ~ authority rule baa valldity since there are 

no atate of ftdE&l .tatutes Pt'dlibitJ.ng such actial . In fact there are no atate or 

fedual atatutaa that cUnctly ~ th1a lcind of activity, however there ana many 

which dlrictly adcheu natters of juristiction and txade pr;act:ioes .mid\ if consider­

ed in the oontext of "atatuatory cx::nst:ruct:ion" (ref P9 9 this bLief) oo proh.il.bit the 
iq)lawtt.ation of th1a rule. 
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In the Flidual ODlulicatials Orgt .. too (FCC) Ot'der No. 86-3l(Detarif!ing o! Billing 

w OOl.lac:ticnl , pg 2, Il (2)(101, the ro: atat.es as foliaoll : '"lhl• Com\1u1cm had no 

oocaaim to OCIIlllid£ the regulatory atatus of billing and oollect.ion !or interstate 

~ by local exdlanga carrie'~ prlct to the lt:dificatial of Final J•d; •••ut (WJ)" 

(aka CD il oec:r.) (ref as v A'r&T, 552 F SUpp 131 (ax: 1982, atf'd aub nca MarylAtd 

b us, 460 as 1001, 1983) 1. on. HFJ ~ d.ivet~titura of the Bell s-y.~ local 

exchan9o oparatia\1 but d.1d not pn~ell.do them !rom oootinuJ.ng to provido !billing and 

oollac:ticln acvi~ tor: ATIT, cr to dteoont.u.. MrVioe to custa.n for II"'n-pa)'l!lllnt 

of int.enDa::tlang carrier billa pcovicWII it off..S to pnmda b1lling an4 oolloc:ti.oo 

acvicu to all in~ """*titca:.. 'nlUII the ..mrlying 8\Jili)Ort for the d.iao:>n­

nect: rule is the HFJ vhic:b ia a oourt oa:der derived in 1983 a.e a part ol • negotiated 

Mtthll 1t. It ia ~t to not. in this n<JBrd, that Title VI of the (!adoral) 

'!'P'ecnmmfc:atiaw Act of 1996, (t'CWl l:rdp /,tt.:Jcent l, FPSC Exhibit (Dl, §601 Cal 

(b)( c) atatea that " .. . . lll'l'J ~ or: activity that ... , before the date of enactlllent 

(1996) of this ACt ILI:!)e:t: to lll'l'J ~tric:tiorw or cbllgatima '"V""" by the AT&T CDISfltlt 

Dec:XM (MP'J) cm and after auch date, llhall not be subject to tho restr icUa'IS and cbl­

igaticna ,,. _,by aucb CDwt Dec:X- (MP'J). " l\a::!CrdJ.ngly, the I'E'J and all of the 

rulM and .:.gulat:icns ~ wx. bued in ita cx:ncluaiaw are currenUy subject to 

~ m the tuia of surviving atata and !adoral lev u appUalble. 

'1!11 jurlsticticin o.t the FPSC with rupact to b1lling and oollectiCI'I b an ea~tial 

~m fer this o:ourt to caw.ider. I:t ia the OCiltential of the FPSC that they do 

have juriatictim avu b1lling and c:oll.e::t.ial of all toll c:barqes inc:lud.ing inter­

atate and faroign c:harqea. 

FCC order R>. 86-31, Title II (Juriatictim) 

Pl 22, para 32 "B1lllng and oollactiDn MrVioe does nol eqUoy wire or radio fac­

WU.• an4 doN not allow custa.ra ot the Ml:Vioe (DCCI) to comun.1G,Ate or tr6nlmit 

1ntelli~ ot their OlfiJ'I design an4 c:hoceirq. 47 a.e stated supra in not.e 2, tha 

funct1crw •· • ,,, • ...., by t:bi%15 party bUl1ng an4 ooUectim aervioa aro ....,tially 

the ACIC!I:'di.ng and -wt¥tial of b1llJ.ng data c:cuespcad.f.n9 to a exllq)lated talephone 

call , and appllc:atial of tho DX:'a ratea to thMe calla in order to create a c:uataoo.r 

invoioe, the IIBil.ing of billa, the oollectim of c:uatauar cSepoaita an4 bill paynenta, 

the hludUng of custa.r ~- OOI1CIBI."'\1n their bill (if ~ by lteDia of tho 

ccntzact bwt 1 lhl Dll: and the UX:), and the tnv.tigat.ial of cwtarar fraud or 

blllin9 41VUim act.J.vities. l:n ahort, bUUng an4 collectia1 is a tinandal and 
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pg 22, para 34 " • • •• • ·""" reach the ccnc1usion that billing and mllection services 

provided by local ax:hange c:arrtars are not aubjoct to regulation under Title n of 

the (Federal Ocmnun1cat.:ionsJ Act. 

. ·I 

p; 23, para 37 "the aerciM ot ...... juriatiction requires a re<X4d f.1ncling that 

such regulation would ' be cSirec:ted at prot:ect.i.ng or praroting a statuatory purpose ' " 

Title ll (LOCal CUt-a!fa) 

P3 31,32; para 69 " ...... any r'8YeTI008 frC:m auo;:h dlarges (interstate billlnq and 

tollection Service by tiEX:8 for IXCS) auat be deemed to be interatata revenues for 
purpoees ot the Part 67 jurilotictional lle{liU'ation rules." 

pq 16, para 23 In r epart1.nq canier earmenta, the ro:: in itll Order stated; 
"sevval UX:S aJ.ntain that Part. 67 and 69 (ju:t'Utictional oeparation rules) are 

adequate to assure that detaritfed billing and collection costa are not dlar9ed to 

requl.ated accounts ." '1tle aggtegate ot ccmnenta made by the parties provides ~ 

etant evidanoo that all were well aware of the provisions of the juristictional 

separation ru1a (Part 67,69) which nquire that interstate and forei<Jil_ ~?flling 

and collection~ and cceta be allcxated to non-regu·lat.ed accounts by the 

ux:a lotll.ch provide that service f or DCCs. 

pg 31, para 51 ''We Mall oon.tinuo to defer to state regulatory authorities With 

respect to the ~actice of local cut-ofta ( diaoonmct:ion!l to leveraqe the collection 

of interstate c::harcJe" bills) ••.• • .• • we do not intend by thia actia> to give tacit 

approval to this activity" • 

With teSP~"Ct to the p:MSition ot the ro:: in cxwuection with f ederal statutes, § 2(a) 

of the Te10Cill!llllll1ict1Cins Act 147 USC § 152 (a) l gives the ro:: juriatiction aver 

"all penon~~ ar;a;ed within the United Statu in IUch (interstate and fore.i<Jil) CXIl>­

ll"IUilication8", and, .§ A (a) In usc § 153 (a) I defines "c:x:mrunication by litre" 

which is subject to FCC juriatlction, to include "IICrVices" (eic bilU.rq and coll-

ection) ... ...... incidental to such (interstate and farei<Jil) transmission." § 4 ( i) 

147 USC § 154 (i) I e \ .._.. the CCIIIllis8ion (FIX) "to perfom any and all acta,IMJ<e 

such rules and noquletions, and issue auch orc5er• not incoruliatant With this ACt 

(the Telec;n:nnn.icaticne Act of 1936 as &Wei~ i.!n 1996) as my be neoe"8ary in the 

execution of ito functions ." 'rtlia gives the ro::· the author ity to regulate carrier 

proviaia:l o .f billing ald collection far .t.nteratate and fore.iqn telec:cmrunications 

if it dean~ 6pptoptiate, but the ro: chose to forbear such requlation. 
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' Now, tberetore, the c:conclusicna that aay be dra..., fran the ab:llle re!ueuced 

oit:aUcns, that1 Ill the ro: haa aol.o jw:i!Jtiotia1 ovor all facets of interstate 

and fanalgn t•l......,...mteaticnll aecuted by Wire ard nrdio; (2) the ro: haa 

detaDiinllld that federal la11 pn!cl.u&!s the regulation of blll.1ng and collection 

aervi0118 ~decS by ux:. for I:l!Ca; (3) an exc:eptioo was mode to IIOXIIod.lte the 

ATI!r QlNslt Decnle (aka Mf'J), 00we11er th18 court order waa repealod by Ox~giess 

1n the 'JIIlecxnwmieat.icma Act of 1996; (C) the FCX: "daferod" the option of local 

cut-of!a to the t101 as an &o "" •'lation to the ab:llle reteJ:a.....:l oourt order; and, 

(5) the FO: withheld tacit approval of local cut-otfa ll1nc:e it had ro way of know­

ing .nether IX not the il!plSBlt:ation ~t by the_ W::S loQlld be.~l~_2E 

lAwful• 

FUrther the Act of "fa:bearanoe" by the rex: with regard to regulation of carrier 

p:oviaion of b1.llJ.ng and o:ll.1ection aervices ia aleo relevant. 

·• Title IV of the 'le}.eocm11ln1ctions Act of 1996 -m Title I of the 1\ct of 1934 

by 1nsertJng a ,_ section (§ 10) >lhich overrides § 332 (c)(l) (A) of the original 

Act. In § 10 (e) entitled State 0\fcxC&I&lt After O::mllisaion (FCX:) F'Ort:lealranoe, 

it at:Atetl lUI follows: " A State ocmnJ.asion IMY n:>t apply or enforce any ~!Bien 
of th18 Act that the O:lmd.asion (FO:) haa det:.armi.ned to forbear fran applyi.ng l.ll'ldBr 

a.ub-§ (a) 11.' IJnl5er § 402 of Title IV as el:loYe captioned; ref (b) (3) entitled For­

bearance AUthDrity Not Limited it st:atea, "Noth.ing in this sul:>-§ shall bo construod 

to 1iJnit the authority of the a:rmdsaion (FCX:) to waive, rrodl.fy, or forbear fran 

applying any of the ~ to \ilhich reference ia m&. in para ( 1 I under any 

pmviaion of thia Act.. " 

Sl,nce the ro: datariffed the interat:ate bill.ing and collection aervioe of the local 

telephcnl ~- in 1986 (Fa: onler No 86-31 Jan 14, 1986), which i c lltil act of 

t~ of regulation, the force of current law (1996) as re!erencod atave, 

!lhould IIRllY • 

The nsc: bu uguad t:N:t the ~ aurrourding the creation of a c!lebt and 

State in lllbich payment. ia due aJXl payable are deterlllining factors in the !Witter of 

j urlat.iat:ial. 
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'ftle interstate call ori'ijinates in Flori& but l~~ fl~' ~ llonlerl 00 wire linu· 

which are neither o.mea ex- leased by the w:::. Moreover, interstate and foreign calls 

are~ rate calla, lle6ninq they are subject to t.ilm and distance. Acoordl.ngly, 

a debt cannot be 1nau:red 1.11tU and unless tho call ia ~oted at its destinatioo 

and temdnata!. FUrtbltr, it is the 1nteraxchange cx:q>any that~ the termination 
~ .. 

cha"18 on the call (which it rec:aYerS fraa the user) while the 111r peys the originat-

ion cbarge. It has '-' atipulated by the parties in FCC Rep:lrt ancl Order No.86-31 

(1986) that billing and. c:ollect.ion is o financial and aanwstrative service, not a 

()QIIIImlc:at.ian8 aexvioo . • AS such, the ptcxe&a for char9J.ng the 6\191&;14te o.f t.ilm and 

4illtanc:e to the Glllltane!r throogh the w:: originates With the m:, 'Dlo ax: is no nore 
than o rocarder and a doebt oollectar which sells its Mr:Vioe to IXC&. 

The fact that the bill :is ckle and peyah).e in Florida is irrelevant. AT&T billa and 

c:ollecta tar CUirtcm!r8 located in Gear¢a and Alabama, and the billa are duo and (JIS}'­

abl.e to AT&T in Orlando,, Florida. '1hiJI does not place the c:ustome.ra residing in 

~is or l'la\wm un&tr the control of the FPSC. 

'l'be FPSC ~ that the ~ surrounding the creation of a debt for inter­

state ar'll/or foreign te.lcphone llllrVioe AH lllbjeet to review by the state ~100 • . . 
Sinoo the FCC hu full juristiotion 01181:' interstate and foreil}l'l telecx:mll.l!llcation, 

the respooaibility for rovi~" and the auth::>rity to renedy is with the federal ager ~. 

If a o•staner ~·lnt inVolves both intrastate and intentata lalg distance billa, 

and it the contract bet ven tbe IXC and the UlC calla tor the handling of inquiries 

by the UlC tar the OC '(which is a adninistrative cha.r9e in addition to billing and 

ooll.ec:t.1cnl, the ux: may atteqJI; to llllldiate disputes, but a\ly with tho vol!untary 

participation of the parties. · But , ahould the cust:aner ll9r'tiO to pey all intra­

state and local charges and withhold hie pe)'Rnl: to support d1rect ~tiatioos with 

tho interexcbange C"'Ap'ny vis a vis interstate and international ~ , the FPSC 

hu no pc:MSr to ~ e renedy on GJ.thar party. lioooJeV8r, r.oen under these circ:ur>­

lltanoe&, the UX: can1Uilder the rules, (and does) d.laoauiBCt loc:al aervioe and acx:ess 

to all other avai!•blo ll.nterexchange c:arrle.n ••• and there ia no further recourse 

available to tho .ubBcr.ibu eithar t:l1rt:lu¢ tho FPSC or the FCC1 that can rescind this 

action. 
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1twll the stat. C'XI!ft!aaial (PPSC) iijJplO.- en!tvtharba ncn-j\&11c:i41 ~tive actial 
againlrt ~who are di8p.lting a bill, but cannot a:rnpel Allllld.ial action in 
-~t thereof . (~:Sf DCWI Indl:x, A~ I, Poatitioner'a Eleh1bit 1) 

Now, theret'<ln, the •tter of the pTt7'Uty enS legality ot the c1i.aoonnect authority 
t"U1e, wbid\ by dafinitial denies t:ulc local ~ .uvic:e including but not 
limit-s to ,.,...... to all locally available intaretate enS inl:arnlttional t:e.lephone 
carrian, "U ""c',_, in 1993 (PSC Ol:'dBr He>. 93-006~roF-'J'Ll by the FPSC. 110retoYer, 
ttwJ..r 1993 daclatcn, "*Um 1a CC~~aist:ant with the views of the Appellant, are well 
~ by 4114~ of IK:t.iCXlll of the ro:: and atata &I'd federal laws that both 
pcecAde an5 foll('N that daciaicn. 

(8) PSC order He>. 9~0865-roF-TL in Docket No. 96-0S~'J'L (July 2, 19961 
'Ih1a '*'"' _, pet:itial f« a var1anc:e fraa 0011111iasicn Rule 25.4-lll FAC J.rd.. 
icatu that the petiticnar (GID'L) hu bean eocpar1enc:ln9 an lldvene trend in 
ita uncol.l«:tJ..b ecoounta ard des1rH to 1 "'IX'" a c:rec1i t l1JII1 t on aubllcribers. 
'n!e I*' \CNl 1n\IQI....., ~t of Cl:'lldit Umita by Gl'EFL on ruidontial 
&I'd eaWJ. bua1Msa c:uat:.omar toll call IJA98 enS pumitted the blodtinq of 
both intrutata lld intentata N'CMI ..._, a c:ust.cr.r excpr\el! the credit 
limit. U a bill 1a not paid, the 1*4" 411 ca1t«! tor d.Uialnne<:'tio of all 
aerv1ce tnch"' ng 1oc:al ...:vice and i.-nee of an "cut.-of--.rvioe" order. 
In the ccncluaion of ita ordar, the PPSC 8ilij;4 avr' tha following views: 

( 1) "It 1a irwt;Jj;ltvptiate to block toll MrVice for ncn-peYIZ*!t of loc:al 8UVioe" 

(21 ~ .... a bloc*ed cuataDar wou14 ba Clanied aoces• to aU IJCCa. Th1a vinlat• S 364.051 (2)(c) and 364.02 121 f'S \11\id! reqllira that pc:1ca I:WJU}ated 1.l.l::a I*'OVide, with buic local ae:rvioa, aa.u to all locally .wil•bla DICII. Although DICa ~d! ha.,. a J)UUnq w coUec:tial a;p:-•t with OT'EFL lillY 111rpport t:hli (PIJI'Bl plan, ... 4o not bali- that cm:FL ahou1d block ,.,...... to thoee IXCa with \11\id! it hu no CXllltrloct:ual ~ for billing and oollacticll ... 

( 3) "'Ita dac:iaial to pro.t1.4e or 4eny toll ecxen to arry cua tmer alr .. ld nst with the IXC, not Ot!J'L," 
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( 4 l "Another prciblem w1 th the (Piml l '*" *"In is that it prop­
OMe to bloc:lt-~ roJlect calla, th1%d party billed calls, 
ard cndit card billed calla. There is 110 nuc:n or purJX)S6 
f or G'IEFL to blocJt ICCNB to calla curled by a different pro­
~cJar, when GIEFL will have 110 financiAl risk uaoc<ated with 
the calls ... 

( S 1 "In -"11 tion, the abill ty to p!:CVi.de toll bl ndt.i.nq '* eswts 
a CXJI4l6titiva advantage in billing and oollect.itxl acvices for 
GTEPL. Since othltt billing and oollect1cn 119"'" Ia do not haw 
the ability to blcoc:k toll, G'lEFL c:an ~ this advanbl90 to aark­
et ite billlng ard coll.eotion aervioes." 

'tt1o GTEPL peti t1on 148 denied by the l'PSC Ol:dor " • •••• bel::aua it violates 
Ch 364.051 (2)!e) FS." •••• enS <ll 364. 0.2 (2) FS. 

n. prol::ll8a be:e is that the CDmd.uicn is at~ to create a difference 

be~ "bl.oc:lc1ng" and "cH •:moeo .. '"tion" in m:der to clefend their p)eition. 

~ feet is that both ac:tBI M%Ye to bloc:lt interlltate and int:rutata t:a.l.epb:lrw 

II!CYiee, albeit "toll bl.oc:kJ.ng" u xefexenced in the aboYe deaeribed Order 

may be lilllitad and •••• aty, while "diiCCllae:t:ion" is unlinll.ted and permanent. 

!Here again the o:xmd.saion w1a-. att:ea¢a to apply a narrow interpretaticn 

of tho OCmDi.uion Clrder. The witness \oiCUld have the ocurt believe that the 

~ were lll!lde to aocuwdata "iniiOlunta.ry bloclt1ng" • rather than "den141 of 

access to all avafl•ble IXCa", and in th1B cue, even thceo "with wh.tch it 

bas 110 ooutzactual. ~t." 

- 'rtlia is anotlwr ease ltlherw this PSC Order No. 96-0556-TL is oonsiatant with 

the Prior PSC Order No. 93-0069-Rlr-'IL in eublltance and law, and both are 

CXXI8iatant with the vi- of the Appellant. 

(C) PSC Ordar No. 95-'1302-«<t-TP and PSC Ordar No. 96-lln-FtF-TP (oct 23,1995 1 aoa ttov n, 1996.1 
'1'be Doclcet iidCit 1 ~_, in tba aboYe mw:e ...a cadw:a ( PSC No 95-' ll23 1 aatxxtl es 

t:he PSC ataff r• iiii•dat:.i.ao, lll!lde attar _.. than a )Ur of intensiii"O study 

ordeuid by the~. that Rule 25-'4.ill FN:! be~ to e.l.JJII1nate 

!the authcrlty of the l.ZCa to dieoc:n-=t the looel tP.l,.tY:ne service of aubec:rib­

"" q a - ot ~!;hi ~ 9f ~ toU (lt.lnq dUt.I!AI bills. 
7be Z«UAi6Gtiona of tha omnt&~Ux"o staff were as follCHB: 
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Thia .......,...wd&tion wu s,xe:suJt..ld at an~~ cxxtc;deed of the full 

ocnmissiat and thea dec:J.ai.on wu to put it CMI1' fer a staff hearing. '11lB hearing 

officer ~~R»ini:Aid wu the. Director ot ~Ia, Mr. lltllvid E. Slllith. After a aix 16) 

~ hearing 1n which GDn~ lt:h4n a~ (161 t:elePJone c:aq;anies ware participants, 

the lleariDg outoer ~t forth a wcuwd&ticn COI'!Siatant with that o! the 

at:.a.ff of the PSC. '11l8 :n!'' •datial wa5 again pzw e 1bld at an 1qendll Olnforenoe 

att.ended by the full O;rmllu.ton, and the O:llmliuiallln \IOted to deny the rec • '"ted­

ations of the .Wf and llear1nq officer without c:ow1t Bl!d l~llb~Mlquently withdrew 

the ooekat ... alao Without oarment. (001\H lnCSax I Att:lldm8lta, IIB&p:xdent' a Exhibit W) 

In the Final OMer, P9 15, para 25, the IXWI atataa .u ~: 

"AS .S.IUISt:iabld by the rup:xdent at the hearing, Rulo 25.113 (l) (f) 
J.a auppcrt8d by CIC:qletant substantial evi&noe. (Tr 122, 123, l38,and 
158)" 

I.f Qna lillllni to read the :reooz:d as .ntfetenced abo\19 1111 DOc:ket No 9!>-1123, it \Gild 

- to aupport the tbeeJ.a that the CX:mlii.aa1on 1o1a11 oqi''Md to cxx:c:etant -tant­
ial evidence pz-bld by ib atatt Bl!d ita duly appoi.nt41d hearing otfioer lolh.ich 

it chcee to ignan. li'll:rther, it otter.S no rtiUCX1 fo:r den.1.al oc vithdra\1111 of 

the ooekat on the NCCJtd pn!S8!ted to the file. 

NcN t.Mratore, 1t ean be Aid that the Oll!rrUuion doe.Uion wu not ~ t;y 

c::cn.-tant aubetantial evidaDce. 



Appeal No. !17-03S8l 

(18) 

~. it ia ~that thin IIA 1nconai.ltand.ce 1n the intarpntatim of 
law and the appllcatian of N1• in the f1.......,.k of the Ps:: CDta (peru A,B and C 
as refeteib6CS al:xMt). llhila it ie p:aible for reuooabl.e people to dcav differing 
CXIDClueione tram the - body of evidlnce, ru1.- ard .Ututes are -rut~qlcu 
un1.a they am appHed with caneietaney. 1bere ie an ilaplied CICMINIIt of Wr­
oeu !nc•..S on~ juStd•l body. 'nw FPSIC 1e 8\1PIX)IIed to be at 1eut a quui­
judid.al body • • • but that 00\IW\Vlt vas violated by the FPSIC when they vit:hdn!w 
the etaU r• did r' Ita to the diecc:aa-=t authority rule without nnw•t. 

,_ (!Grall ~tiona ACt of 1996, § 254 (c) offers a definitim of 
Unl--.1 Serv1oe .. followa: 

.. (1) 1'n ~ - Onivvu.l service ie an 4Mllving lewl of telerrcmunJ.ca­tione 8e1VJ.cM that the <)'1!njelion (FIX) ehall establlah perJmt .... ny urder 
thie MCt1.oo, t.aldng into ACIIXQ'It ~ in tal.ecxmuW::atione ard W or­matian ~ &.'liS eervi~." (- (A) (BI (C) (OJ below) 

,_ Joint 8CU1! I.Wted by np: uantativwa of b:lth federal and •tate rll9-ul&tanl - •tablJ.ehed by the a1:xwe captialed legie.l.atiCXl urder § UO tcl in order to !'1\)1 •t § 214 and s 254 1ncluding but not lJmiteCI to the def­inition of l6l'Yice8 related to the IM.ivez:ul Sc:vice J.Mue. 'n\ie "Board'' ia ...mated to 111M ~tiona to thil FIX t.or their ccoeidaraticn and ruh llllUng urdllr their autharlty. 

,. Joint Board cSefined IM.i\ll8nlal Service .. ~ "*Uch; 
(A) an euwltial. to ecb:atiCXl, p•hlic '-lth, or plbllc eatety; 
(8) he...,., t:llrough the ClpU'Iltian of market choices by CWII:.allan, ~ eub­

IIC:ribed to by • •jority of :rMident1al C\.18t.aDenl; 
(C) are baing dlpl.oyed in public tal.ec:x:a:u!J.tione ""••rt:owcWOLxrka by te.J.ec:x:m­•m1catione c:arrtera; and, 
(D) are caneietant with the pd)lic intc.t, ~and ~1ty 

'Dlue 11'8 boo (2) diUO'IIl &rillcipla Mt f«th in thie -=t.ion of the 
t:alecrymnlicatiane mona leg:!elation (e1c §2541 Mlich are ~t to the 
.u11.1ect 1118\111. 

Ill SUb-§ (!) etatee that; 
(a) "A State .ay a5cpt re;ulaticn~~ not 1nocne1.atant with the ()lnntntcn'• 

(FIX) ruJ.- to IJ& a&r\111 and advance uniiiUU.l MrY'ice." 
(b) " A State ay .tcpt ngul.aticna to prgll14e tor -.tUtionel •tardarda to 

IJ& TW end 8IMince univemal -.rvice vithi.D the State only to the ex-
tent that eud\ ngul.atiane a6:lpt epeclf1c, preUctable llrd auffici~t 
~ to e\ICIP(rl such dalWt:iane that do not rely on oc burden 
federal lni\IEal eerv1ce .,,,, ct ~." 
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n ia appannt that th1.e ~-=tial of the .utute IIIIDISat .. a llin1AD ~ 
of regulatial, but~ not szchibit the ata~ traa 9Q1.n9 t.ycnd the ~ibid 
ll11.nWD at:anSard in the 1nt:cwt of t.tter Ml'Vinq t:he1r ClOillltituency. 

" 'ftle <)wn1moo an&! the Stat. .....,,!,. --.n"e that univenal RrVi.oe 

ill aw!leble at rat. that ano 1\Wt, reernehla and atfar-dable." 

It ta atgni!tcant to note, with reepec:t to .ub-§ (1), the uae of the word 
"~", which, ~ to Mebater ' a Itltemat.ional Dict.ionary (unebridgedl 
_,. "to IIIIM eert.a1n!' cr •to guarantee•. 'ftd. 1a an~ delin.it.1cn 
beca~ it liPP"'"' the t the PP.iiC hu *' ,., &IIZ'e libllral1nterpretat1on of 
th1ll IIICII:d "~" ••• •• ana lolhich c:al.a foe a axe passive ngulatory role. 
Florida Statute 01 364.01 (4)(a) 1a ocnailft:alt with the federal telec:amunio­
atiala aw with nspect to tho applicatial of the word "-.ure" in cuuoection 
with a ardabr:t that "all CICniiUIIIC'S ahould have ..,......, to ~ aervioe at 
r:ates that an juat, r.ac:Nble and aff"'""b!e ... 'ftle iJ11pxt:ance of th1ll del­
initial U.. in tba Appe!!ant'a balief that the PP.iiC ia llliainterpntinq the 
~ "WWUR" by pla::irg the tqt1u1.a on "awlleMlity" inlteacS of ''just, 
DIIIIIOIIIble ard aflcxdable11 • 

'1bia tr1ngs \II to a conaideratial of what ia "jUIJt, reucnable and affordablo"7 
Peri1ape a IIICdiCI.D of sriiiiJIIAU.. an&! """'P''Iion WllUld t.lp to find the answer 
to that rather af~~pl• ~on. Mhat 11 "juat" ill what ia l.wful and fair! 
What ill ·~,. ia tohlt t.tt -.rvea the ~c intceet without putting 
an ~ burdln on the MrYice provider! tllat 1a aHardable 1a a relative 
lll!ltter • • • • • perl\ape a chal.l.nga, b.rt not III!II\IDIIClll. ()Ia can begin with 
the rwcauadatial of the Joint Beard INide to the Fa: on ~ 7, 1996 in 
~ tbay IIU99"'.t that telephone Ml'Vica bl •wMize4 toe LIFELDIE an&! 
LINIIUP naJdenttal ~ &Ia to tha1r l.oll i.nc:a!e. Prlrviclualy, both atata 
and tederal Q!'!!!l1ullxw arGted that d!qbJec1 peraxas ba pnMdad with aub-
aidize4 telaph•• llerVica to • <hte tha1r r-s for heelth nlntenanco and 
lefety. P8C Qt'der NO. 97·U62-fOF-TP, iaa'* Oatobor 14, 1997 in Ooc:kat No. 
97-0744-'IS' -.ktaa that prJ ,._,.,pptd 1ci!IC:. within t:ba Stata of Plorlda will 
ba szchibited freD dl• IIIKting local tel.po. aervica to mllact toll 
b1.l.la. 'ftley aay d1»c:ua:a:t long d.LataDDI Ml'Vica foe fallure to pay toll c:!Jargea, 
but ..t oont1nue to p:'CIVida buic loc&l MrYica. Now, IciFELINE an&! LINI<IJ1> 



Appeal It), 97-03581 

(20) 

~are rec:ipienta of ~t Fftldh!ll ~till! fORDo! wHore 
ex lllldl, ard a ~ of the int.grity of their w.,p ..... Mr\lice 1n 

CXlllSidaration of tbeir low 1na::ala i.e Pa...Uy iqlartant to them. But 
t:he:l'e are tt... of equal and perllapa in IIODD cues g:reater r-s of INCh 

p[Otec:tion albeit ~ ba~ no gcNU'11111nt F!beldy to lean m. Recent 
anllOUilOIIII81U CIUt or WuhiniJtcn and~ have mede it al:u'&nUy 
clear that cp;cswst policy at all 1.-a diiDan& that penona ~viog 
•"are v1ll be ~ and ewn hal,ped to find ~t. stat. 'P'­
euwaJt ~ in ~ ba~ annt::IUI'IC*S ~Uy that Pl.c:rlda bu 
~ wx nM in re:b:1ng it. w! ,, ... rol.l.s b'J halt •... the other half 
having bewl IIIO'V'C into pl"'C!uct.1 w jcile. Hol,...w:, the fact that they l'ilave 
jobs and IIODD 1na::ala ~ not b'J t.rfi atret.c:h of inrnll¢natim malce them 
rich! rn lllallY a~.a they are l1106ivinq leu tllan wlut they ~....s \ot1en 
m • 1 tan. but I'Dil thsv ..,..mt: tee a phcnll, _,. thcugh they lll.lght be able 
to pay for it. In fact, ~ they new hav. jcile, a OQI'I\I'8t\UnUy located 
t:e1.ephcne I» • ewn aore of a rwc atty. 

'ltus, the ~ fCC!!:• the intim, the elderly a'l fu-1 incaDe, llingle 
wor!c1nl} IIDthln with eh11L!ran, HJW'I•Uy haw a passing ~ for a a:nv­
enienUy locat.-' t:!l!fhCii• Which prov1d!! the IOC:IC4Sim for intaract:ion lrith 
their OCIIIIU\ity, their r-ily, their Malth ma.intenance f"J"i&an, police 
and fire prot!!:t.i.on, other~~ and .l!lp:tant infOl'lllltion 
MrVicea • • • •• and tlllla they are f!['CI:!blY able to f!Y for the MZ'Yice, they 
r..s for their ~t to ·.._~ that t:t.y haw "ju.t, ~ am 
atfol:dable ntaa"1 &ld to protect the J.nt.egrity of the MrVice to the ex­
l:alt pemitt.d by rel8Yant law, 

Hes:e 898in the~ ".~'' beo • a critJ.cal rtandard. (de FS 364.19 
"'ltl8 ....._.. uS m aay re;ulete, by l!!!!5!!!blt rulea ...... "; FS 364 • 03 ''Every 
t-)...._,nic:atiaw OOIIIPIJliY llhall, upon !'!!!!!!!!h!e notioa, turniah to all 

• I*LMA* who mey apply thcVot and be muon.bl.y entitled thanto, .Wtllhla and 
"""'*' te.t..x:a.Jnicat.!a'w •••••••• " 
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lbl, consider t:h1a I By what "n!IIJIOilOble" logic can any "reasonable" man 

dUferentiata bet 1 a tmly a11 welfare (LIFI!LlNEl reoeiving ~t 

asai.star1!:eiin-an IIIDOW"It of $.10,000 per am.~~~, and a family >ohich bead of 

hcuMbold is loiOddng at or near lllin1.auJl wage for a total incxma ot less 

than that 111110Unt7 Further, l:ly lliiat "1':11lU1C11111b" logic can a "reaii<Xl!!hle" 

1111n 41Uenntiate be~ the - fandly m wel tare and an elderly retiree 

WiOM health care oeads ara evar .iJx:reu1ng di!!prOpCir't1ooately to his 

fiXacS s.ncx-, but ~ . .,la .i.ncame is frau Soc! e] security and amounts to 

the - SlO,OOO per antua? or IOII:Il:8, but leas than provi&! them ldt:l:i ocmfort? 

ljo rule whicb violates awH Qlble l.av and prtndples of ocnduc:t est:abll ah-

ed in lagialati Yl! illtant I Qlll be IOCil8i.dered "nucnable" 1 bJt in the abeanoe 

of what fa fair, the oontinuation. of diiiOCIIa-."t authority by rule of IIDI!.lect­

ed agancy offic1ale is an abuse ct di.acNtiCII. 

(11) What 18 Ct'qlatant Substantial fMilenca 

1tle te:et.iJialy of the ·,;.....l•dm'a principla .n.a.aa (Sally S.iJmxlns) oonsista, 

in ealenQI!1 of ~J)atiCI'J, lnltlb:lt:Antiated op1ni.on1 lllialst:atell!s!ts and diat­

orticne of fact. (Tr 122, 123, 124, 138, 139, 158) The follow.l.ng are ~lea 

sal.ected frau the IXlNf Final oro.r: 

(a) '"lhe OOimlissian hu det:erm1neCI that l.a1g dist:.anoa rates ,•Y tn::r.ae 
iL ux:. U'll not alJ.Qwed to diiiiOOIUW:t !« non-payment •• 

(b)'"l!le OCimlission hu shown that OCliDplll\1es may ~ their deposit re­
quit• •mt:a if they are not allowed to d18001UII<.-t for non-pa)'llll!llt .. 

(C) " •••••• t'l"vdl:wrVUp in Plarlda has~ CNer the last ten years." 
purp:lr'tedly baciUM of the O::lnmiasi.m' 8 dl.ecxa U ltCt policy. • 

-a. facta are tha!: rates have J.rx:xeued or .lowereiS in reepci'IM to arark.at foroeo; 
depoeite haw ~ inc::I:'IIUed by Ixc. in relation to credit riska; ard Florida 
~ hall iJICZ I 1ed in prtlpO:rtion to the ~ in bcueeholds which, 
it is widely known, baa dcubl.ed in tho lut: tiftaa\ (lS) years . 

-n- ete~te a::e not eYi&!noe. 'Jtley are 8p&Q.I].ation .00 diltort.ions of fact . 
can reuonable p!niQ!lS a.cccpt untounw pro;!ectionl and deliberate llliutatement.J 
u tlllidenc»? '1'he IXlNf did 1 '1'tli8 is a c:loar ab.o of discretion 1 
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1111 • ~ buU tor tbeJr 41d.a1m, the lXWI 1tot«t u foUQwl; 

"l'otlnoll'er, l:he Petitioner failed to abow that subec:rillerahip in Florida 
1e lower than it >reuld be othel:v.i.se becau8e of tho Qmnlnl on ° a policy." 

'l'b1a 1a a total., di~ ot the facta. Note the fol.l.oldDg: 

tal m Tr 161, 162 !~tion ot sally Silalrlnal wbare tbe 

Appellant at•mve' to int:rocllce evidence in the tODD ot a survey by 

the Nat:ia1al AS!I!'!Cl1•Uon ot Re;l.llat.ory O:mn'saiona (State) which cloc­

~m~nts ofler a ~tant study at states which have, during the years 

1985 t:hrou9b 1996, aboUabed the. policy of diacxxu..._-t authority. The 

number in 6iJ\jX&gCite 8IICUI'Its to al:o.lt 40\ of the total lhited Stat:ets . 

'l'hia survey wu pc 1ented by PSC' Analyst to tho O:mniuiorm:s at an 

Agen5a. conference on the !SUbject iuue, ard by ber calo•l•tions, it 

indicates that them 1a at leut a al.Jt pete&at (6\l greater J.ncreaee 

in aubllc:dJ:Ierahp in the states that have ab:lllahed the policy wheon 

~ to the natiooal i.ncxaM daring the - period ot <x'l1l"'"it!al . 
n. Cl::lmliuion cbjec:t:e' to the e:xhibit; MS. Siml!cna iroicated a lack 

of ~ ot the doc:ulmlts, despite the f6ct that aha adnitted 

being ~t at the conference ltdlen it wu pc lted; and, the 

Appellant ......_, the queat.ioni.nlr on this point, bit did put the bar 

on notica to the affect: that he llllight"introduce th1a (lbdy) later " 
('l'r 161, 162). -n_.. ,... no cpportlmity at tho heari.og, ~fare the 

attanpt wu IMde to file this materiel ev1dM1ce as a late filed exhibit. 

'1bl o:muiallico objected, and the IXWI sustaine' the abjection. This 

exhibit and the ~ying IIIOt.ion are 8Vllilablo to the OJurt for oons­

ideratial. (ref /XWJ 1rdex fz P.l1 369). 

I b) ret '1'r 97 I 981 99 I 100 !Direct Ellalllination ot Mark la191 Were he 

~ PSC order NO 93-0879 I l! : o caL EliUt u, 59 2; 1ohlch llbsbea: " 1n 

an awnge month, G'lU'L stat:Ais that it bas 10,000 to 12,000 uncoll~ 

ibl4 acocunts, of ~c:h it 1a "only able to ml!ect 14.4\ ••• " (of 

them). U the ucnl:hiy rwmber- C\Xtlllative, u the Apt»!Jant believes, 

the LEC >reuld be discalnect1ng About 90,000 subec:r1.bers per year (450,000 

OYer a fiw year pciod) . It- Hr. Long's belief that the rwmber-
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p:o;x_.i_ by ml.l..1ng CNer 8st of the total and adding about l, 500 new 

disccrlnecta per a:l'lth, Wich WQUlcJ IIIMJl that there \oQUld a\ly bo about 
18, 000 d1.8oannecbl per year. 

It hu a-t the stated pollcy of G'lEFL to pr'OVido five (S) days notice of 
nan-paymant in~ with PSC rules; ~ly blDc:lt all ecvioe 
aftar a boo (2) ~ pc1od U pa)'a*lt is not received within that time; 
and after a one Ill ~ grace perlcd, ahculd payment aUll not be rec-
ei va:!, .cv1oe is paz:ar.antly "' • • • a .c-.5. AcctlrdinJl y, after ooe mnth 
and five dayw, the 8S\ (ref above) that Hr. Lcn9 believe~~ are "rolled 0\ler'', 
are tMs! ott the bcaka. 

This is ~iatant with the "true-up" praviaion in the ccnt:ract.a (- tariffs 
in Att.ac:h•e•t II Wich require the ux:a to bill bllck unoollecUblos to the 
IXCII on a ll:l'lthly basic . (Recp:uLvtt r:xh.l.bit I, PSC order 134291 

(c:) ref Tr 131, 138 [Direct Examination of Sally Sim:clnal .mer. she states 
that " ••.••• ll.lrl.ng 1995 and 1996 for BII!ISc:alth and Ol'E(PL), ••• the ~ 
ec:tiona "'lre las l:li.n six-tenths (0.6\1 of 1\ on avi!X1lge." (r¥:~ta: th1a is 
QCilliablnt with llhat Spd.nt teptiMiltatiVM testified to at tho camdssien 
Agenda Clc:lnfennce on the subject iaaue). In responae to a d.lroc:t question 
" ~ that \o10Uld be per mcnth?", He Sl.mrorw replied "Yea". 

Now, in the f'PSC Anrull Repot t of 1995, there is .. chArt that put.e the l"ll.llb­

er of telephone '"'" •• u,_ in the state of Florida at 9, 256,941. Extrap::>­
lat.inq oU that ttatiatic: and aw1Yin1 the d1acx:nnec:ta at the atove ~ 
0.6\ per IIICIIth, the ux:a, by their own 81hl.aaioo, are c11aoomec:t.ing a.l!rost 
67,000 ~per year for oon-pa~ of billa, and the c:urul.ative 
nut*ler of IIUbec:riben who WI:IUlc2 be denied telephone service for an indef­
!nita pcioc!, is around the 340,000 auit. 

This IUIIber is extzwwly iap:xtant for the toll.cwing noaaona: 
( 1) LII'!'l.INE partic:ipant.a IUIIber approxiJnatal y 155, 000 (ref PSC Order No 
97-1262-FOF-TP in Doc:k.ata No. 97-0644-TP and 97-0744-'I'P ) 
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(2) t.-der Fa: Order No 91-151 in rex: Doc:ket No 96-45 Issued S/8/91; 
" •••• l..IJii ted daccnnection pr:chib1 t1on ( pr:chib1 tion of applie3tion of 
the dl• na:t authority rule) beca\We it bali1Ml8 only low-incomo 
~ experi4wloe ~t:ically lowar .w.:riberah.lp laYela that 
can be att:ri.brt.s to toll c:hargea"(ref PSC order No. 91-1262-POf'-TPl. 
" • • •• • '!be rex: atatai that it it ~tly finds that subK:ri.bar­
llhip leYela 1111Cn9 nm-I.1J'ELIN2 8llbecribsrll be9in to &lc:reallo, it will 
or.x.ider ~ w. rule llhculd apply to all oonslllWS." 

How in c:ocnddlat.lan of the facts thlt: (a) Ql'EFL !or one has lllready atatAid 
tor the HOOld (rei PSC llodcet No 96-0556-'l'LI that it "hu l»mm experieno­
l.Di an ~ tnrd in ita IRlllectible acoaunta •••••• "; and, this trend 
..,... o:nfimld 171 at !Mat w1xtem (16) ~ partidpr.nta in teatiJIDny 
providlc1 in PSC llodcet No 95-lUJ-1!.; (b) the l'&lllbr of ~ that 
were dlacanza:t:ed l!ar nco-pa)'llll!l'lt of toll billa in 1995 a.l.reildy e:>c•'ed 
the n\lllber ot LIFELINB •**'ribera in 1991; U... can be little ~tion 
that ... heR in l'l.crida • •••• evi,_... al!!!dy .nata that •!l;wcr1berah1p 
lAMLI AN ba1.niJ lodl.vMly affected by the dl•x:na:t authority rule. It 
1.a abo a fact that tho Stata u llelldatai to malce policy that 1.a not 
incarwiatant With rex: ru.lee, howevv the Stata bu tbe authority to 90 
be)oad tbe rex: rulcla it it~ that their actiona ere in tbe PLbllc 
.tnt.en.t. 'l!1ua tbe State hu the power and the c:aa.-.ura ta n.sponsJ.bll­
ity to c::crwidl:r the plight ot the '«JliUng JXlOr• the inti.DD, the elderly 
on fbe:S IDm!!P, ain!Jle WCl"ldn9 1IIOthera With chlldren, and othanl with 
sp--1•1 ...SS t:bat are Y!r)' ax:h a f!rt of the l.oca1 8C'Vice "cut-offs" 
statiat:ic:s, and 1lho fall W1cSer the ~wraal Serviot lawa that lllaJ1date 
tile Camdseion to give special attention to those who r-' cx:nven.iently 
locatai tel"'lu- foe p.tLJ' 1 1 eeact:illl to education, t.alth cue, 

'I!Iua, the Appellant atata tm.in that it has PI'O\'idac!, and that the ataCf 
of tbe PSC has ~ •CXllllpat.m\t satanti.al 8'1idenot" that this "tul•" 
urder c:Ml l«'91 18 a ~ lal::ric' to aut.crlbership, and that there ere 
no atatuatarY p:dl1blt.1ona to 1 b el.iaUnetion. In tAICt the rex: .-.c:curaqu 
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ita aliJI1naticn IIIII! baa .-tt a -IUIJ}IIt to the sates ltlJ.ch in effect says, 

"it )I'ClU dan I t do it. ... will II I It JJI ~ t= the """"' .. kln to put u.1de 

politics ard d •tnta t.ha1r cx:a&Atn far the public ~t vith I Mpe<."'t 

to 8llblcr'1bezsh.p am in CXIlSidaratial of tts IIIUXSate to P=li& uuwr.a1 
S«rv.ioe. 

(12) P.ccnc:ud.e ~ 

(a) Rllt lltWI IlDix ~~t I, Appellant'• Exhibit No 8 dtd 8/16/961 

'1'hia ia t:he !> • le :tac-t al:at:..lt reQUired by FS 01 120 .~ >1\ic:h 

wu ~ t= ant! pc r':ed to the OXmr! ••1m by ita Diviaia\ of 

a-reb' P*;!nlet:ary Rwiw in cx:aw«*icx, vith OIX:ket No 9Sll23-TP. 

,. following at:a~t IUIJIIUizea t.ha1r <XIIlclusicn: 

"''tte addit1mel data proY1dec! by the :zdpCJident.G. (the talc:aM) do not 

dlan:ja tba &taU' • oc:nc.luaion about the ecxaaoie 1Japac:t of the pc• , • ....., 
rule dlan~Jes. 'l!le ~·~annual billing ant! oolleet.icn 
~of $3,9S2 to $3S,~2,Sl7 per CXIIP"Y· In genenl the reapoc ea 
indicated tbat the rwvww... llk.aly 1c»t DUlge frail "unlcncwn" to "all 
at risk" ar !'100\ vulnarablll". 'nla ~-~ ooat eet!Jratea 
to laple!!W¢ the .... ,., ....., rulo c::hanga b&b 81111 Sl,600 ant! $6,276, 000 
per CUIC*hY • n 

"(I)~ in the t:elecannioeti.cms marlcat plKo haw 
~ to e ll..tMt• the ...., far a rWe tbat al.l.ows LOcal EXc:han<}e 
~to "' .. "•-t localiiCVi.cla for nt:n-paY!'*'t of intar­
axdlange toll dlt.rgM." 

"(U) '1't.re JJI no l.on9u a logical nDUS be~ local ant! long di.st­
a.noa CXJI1llltli• thAt \oOUld juatity all.ow1ng lcx:al 4111001•-tion of 
acv1ca for ~PII)-lt of a lQOIJ c1JJitAnce ~ bill," • 

"tml 'l!le c:unow~t policy ia very affact1w in liJnlting unoolleetibles, 
ha•w, tba ata:U ~ that it JJI too aHeeti,. in today'• telecxm­
unications lllllrket ~. • ••••••••••• • In a ~uu,. CDUket, it 
ahould be up to the~- to CS.V.Iop ret ant! batter 'Wilya to protect 
their- atreama. Intaruchange ~ 111.111t haYe c:noated ways 
to protect their r-evtn. au-a in t:)Qia statAl& which haYe rom:l\1*1 
d l«n"*"'t authadty by ux:a toe ncn-pa~t of toll c:har9es, bacaUM 
the :ac. have not declined to ~ aarvicea in t:hc:e4l atataa. No 
DC baa filed t.eat.iiJaJy atatJ..nl) that tba1r rat. haw 901'W up in t:hc:e4l 
autea t.t.re the ux:a do not ha,. d'• "t"""Ct authority. At the '-dnq, 
ne1 thar ( llCIIle) ot the DC viti I a ccu.ld gi Y11 a CXAIIpUiacn of "*'at 
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their uncollectiblea wva in thoee atatl!!l that had p:~Ucl• that pre­
vtnted UOI f.ran d1loomect.ing far I'.:XH16Yililftt of D«: toll ,_,_ the 
stAtes that do. Nor cx:ould either (any) ldtress state ..t.ather toll rates 
had 1~ in tnc.e stAtes." 

"Pinally, tlUa Oatm1aaicn llh:JWd not IIBice rules belled~ whether 
1 t is pzoot-=t1ng t:n. IXCa fr1::n hitftter lll'lCCl.lect1bes. In this ,_ 
era of CIDlllpe t.it.icn, IXCa -t "*''"*"""' a: falter bued upon their 
CM'\ abilltiM to -,. their ~. 

(c) Rat 'tr P9 157 (~J "U Hr. o.heyack ware to pnrvaU today and 

t:n. .,..,ntstrau ... law jldge want to say today, d<ay, O"rn'nion, 
YQU dan. t hav. aut:blri ty tor ( 1 )( f) of l:h1a rule, what \Qild be the 

~. 00 (~) 8 I think t:J. CICIOMCjiiSlOeS could be quite 

serious, ._..._I t:h1.nk if (l)(f) is detam1ned to be invalid, I 

belieYO that 1t calla into question whether or oot the Com.! niaa 

can place zwt:rict.1ala of any lc1nd aa dtJsoonnect1on of service." 

'nlus it is evic5ent that the a:mniAion staff, the teJ.ecxxmnU.cations industry, 
and by ita wil:h4nnel of t:n. staff waded rule c::hange pz:oj:JOSal without 

c:amatt, t:n. Oatmisaionera ~lves, accept the fact that thare 11 neither 

abltuatory support nor lhard evidllnce of negative iq:lect, ecxluomic or other­

wise uaociated with the elimination of d1.eocnnect authority. IIIJ indicated 

(be~ the lirws) the mtivatiaa to nrtain the rule u "powvr", and the 

det.eznnts are a lack of 8Wl8it1vity to the realities of the new ~ketplocv, 
and the inability to rwpaid Cn!lllti vv1 y to ita ,_,.. 

( 13) Notic. 

(a) Ret FN: 01 25-4.113 (1) (f) ~ that.. 

" , , •••••••••. t:n. ~ llll!f raiUM or d! IQY!tinua ~ aetVlco 
urdu the foll.owing cxrditions provided that, \a'llesa othervi.M stated, 
t:n. C\18tolu llha.ll be 9ivwn notioe and alloloed a nouonahle time to 
COI91Y with any rule Cll' ~any dsficiency:" 

" ••••••••• prtJYtded that tmminat.icn Cll' suspension of acrvioe ahall not 
be_. without fi.,. (S) WCIIdtin9 days written notioe to t:n. c:ustoDer, 
CAApt in ext\ ca..." 

(b) Ret PSC Clrdu No. 12765, f'9 26 (II:) ~ ~VIIble states; 

" Mgarc1.lng tbo. aibllltions where the LEC provides Bill1ng and ooll­
ect.ion Ml'Vioe for them:, any~ ~ta reoe.i~U.:: I,a: 
llha.ll fint be 5fu.5 to thi.! ~ s @ri C8 • 
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(O) Rat FN:. 01 2S-4.UO (9) O..talc Billing far LiX:I states: 

"F.ach loCal exc:l\anl;lll ~ 81\all l!flply partial !l!lymontll of an end 

!Ill[!~ bill lint tx:Nal:d utillfying any !!!!p!id !:'!19Ul!ted 
~· (note) 1fiii C&iiji li a c:arryo~~er frcm PSC Order No. 13429 
vh1 IOU the Order ~ Stipulaticn which wu the acx:ard reached 
~ ll1xt:eal ux:. an! IXCit in 1984) • 

fd) Rat Tr 130, 131, 132 'IUt.1m::ny by wit:neu Sally Silmlcrla indicot:.es aa 
foll.c:MJ: 

" ••••• cw.r the ~ the local UICh.ange ~u billin; .yst:.ems hava 
not a-n able to handle a.tltiple balaNces very etfect.iwly." 

" .. ... In thill Order ~29, t:t.R' a dlao••aial about the UDI dUficul­
tiM in IBinta1.n1ng a.tltiple ~." 

lei Rat 'l'itla vm ot the ~ Prot:.c:Uon Act alta Fair Debt e»lloc:tJ.on 
Practioaa Act US l6C 1692 {h) § 810 JoUJ.tiple Dabtll 

(f) Rat Tr 130, 131 'J'Wiat.Ualy by wi~ Sally SiJmaw 
",..... d thill aituatlcn {the pr'Clbl.- U""CI•t.d with handling 
a.tltiple ~) my -u ba c:ht.nginJ-" 

" ...... -I cblbt that it'a ~tAlly \llliiUDII:IUI\tabla .... ~(problem 
of hanSl.iniJ a.tltiple bal.anc:as 1 

How the l«X4d indicotM that the Loc:al ~ ~- CAlli lll1d 1n 
r.ct are ~ to pc'OIIidll notice of &fault to tbair c:uatocll:nl; 
tha orl¢nal intmt of the PSC in 1.983 IOU to require that part.1.al pay­
_,t;a by the .ut.crlber IClUl.4 fi.rat ba -wH-' to the local aervioe AOCXlUI'It; 
th1a ~t wu ~ to bCCCIIiJdate pt'Qbl- of technicol feuil> 
illty in 1.91141 the ~ aitt.r no lmiJa' exillt err are aoluable t.oday. 
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~ th1JI ~' w have the Fair Debt O::allecticn Practices Acta 
( fe5eral and etAte) whic:b order tNt the COill\lliDr ldlO IIIDMs a (;mt.1al P'Y· 
ment ehou1d have the right to instruct. the dllbt ooll«:tor aa to 1oot1ere ard 
hew he wanbl 1\ia ~ ewHed. '!hie is a ~fie directive which IIU8t 
be .-.ured a<Ja1.nst the BlR gwwual ~t of the Florida M:n!nl•tr­
ative 006t reliad upon by the O'J!mfllion (FPSC), wh1c:h requires ally that 
partial pa)'lla'lte be f.i.rat appl..ied toward paYI*\t ot "unpaid regulated 
c:haJ:9es". 

How thereforoe, ,.. hllve a eituaticn Wbertlby "not.iciDi' the IIUbec:r1.ber and the 
"hhncSl.1n9 cf lllolltJ.ple bUancea" are tmay tadlnl.cally f••lble (althcuQh 
they might not have bMn in 19841, but the aataJEL is not adviaec! by notic:G 
of bU rl<Jht,a un6lr tbe ~. It is an axicn of lav that aat:erial infoma­
tic:n not prollidiiS is the 1-,al equivalent of ld.aintoneticn ~. '!tala, 
the current tnda pmctic:. of tbe uca, with the ~ aAXOYal of tho 
OOrmlieaioo, CXJntravenes the O:lneuaar Protect1c:n laws of the etate and fedlara1 
qgw::! llii!llta. 

(14) ~tition 

'11le Final order c!Mla with the U:- of ~tition en pg 13. It stipulates 
that the toll adcat is "reuanably CXil\)6titive". Ill fact aa of 199.5, the 
()?rrntasim 1n ita Amual Repott etates that the I'UIIber of C~:~~qX<titora of!e.r­
in<J toll ( l.cn9 cUJrtanca) phone MrVic:e in the Flari4a a~~rk.et wu in elCQUs 
of 500, and accard1ng to IIICire recent t eputtll the IUiber in 1997 GXC\Siiic!8 600 
~titon. AIXadlng to the ~is ~teec! upon by the O:mnissicn and tho 
CI:Wi ('l'r 147; fl) F9 l3 C2ll: " ••••••• the t..fita of the tule (di»cuuiOCt 
autla"ity rule) cut:..i<,Jh any negatiw ~ the rule may haw CX\ oa::ptiticn. 
bec:a~ the xule kMI(l8 uncollectible expe~• •• 1cNar than they woulc! otherotise 
be and i t aao pute the coet oo the coet ca~." 

"'- - the facta: 
(a) '!till O=mni•'lion, IICOCJI:'ding to the statuatory teet (fl) pglS (24 Cfl), 
hu providllc! no c:rec!ible .vic!enoe, ax:h leu CX~qletent IIYic!!lnc:e b:> liiJPilOrt 
ita contentic:n that " the rule kiii!P8 unoou.ctJ.bla .xpensu l.ow8r than they 
'IIIOUld othuv1se be anc! it .ao put. the coet. en the coet c:alder." 

• • r 
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(b I '!he Clc:mlliaa1al ' a penpect1 ve 1a baNd 1.n apoculaUon and opinion 
which ia intllli!OCIId by ccnditione and cln:\D8tances u thoy ex.isted in 
1983 and 1984 et -.q ••• • b.lt have no rel4tionllhip with the ma.rla!tpl4oe 
aa it 1a tcxSay. 1- para ( 15) balow 1 
(c) "-' a ~ 1a "cut-off" freD h1a l:eaic local taleph:xe aarv­
ic., be (ar: she) 1a denied • • , to 11:1n than 559 (ar: aare) cxq>etitar:a 
far nc:n-paya&~t of a debt owed to ale ot the 600. HOir'eOIIW, he 1a dlln.ied 
such • .....,.,. by a ~which :li.a a c:x:npeUtor in at leut the intra.stata 
long di.tanca mark.et, and pceaibly the inblrlltata and foreign llllrltet alJio 
(~ on the atabls of the UX:l. 'l1'l.1a 1a an anti-o=rl'Utive iq:ect 
which ccnt:r.--- the law and ita objecti- (both atata and federal). 
Cdl '!he o.dmon and the IXWf cxnt:.ld that the diJicuu-=t authority rule 
''puta the ccsta on the oc.t c:a"S«r", but it 00. not puunt ~tant 
evic1lnca except fat: IPIC\Il.lltion and lll\8\lbltantiatad opinion • tD W'O is tte 
oc.t ca~. r- pari (15) below) 

Now~. the A!?p-ll•nt o::ut.rda that the Q:mptuion (FPSC) hea not 
..t ita bur&ln to Jllt'OW that ita ex1Aitin9 .rule, which the Ar;plhnt o:rotandl 
ia <Dol eta by v1.rba of _chanrJing tlerlleta and c:llaroging tec:hnoloqios, 1a 
IIUpClOrt.ed by CXIl'fllt&nt aut.t&ntial evidence nor hea it pmvic1ed arrt c:urront 
credible .v1.dlnce to mlfl)"rt a oontenUon that tba:nt 11 a viable rationale 
far nota1ning the rule unc1u cha.1.lencJ! in th1a cauM blfono the Q:lurt. 

(151 A.ltvnativea to •local c:ut.-offa" 

Aalull1.n; the bypotheail that toll cha.r9e debt& are aufficiant to 
~valid o:xw:n about pceatble 1q.:t on toll rat.-, there 11 the 
~ avall•ble l.cday to pez:mit the u. of credit carda, debit c:arda, 
~paid ta1.pa. c:an5a C..nid:l ere eold through mua ditb1htion retell 
ouu.bl in tcday'a ~1, and tba inatibltial of ~PI~ plans for 
~ ~ Blight hav. credit (lCQbl-, ar: .-....n -=urec1 cndit as u 
a o:amua pnc:t:J.oa in the andit card bali.--. tod4y. 'n!ua there u no 
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lc:lnger a va1J.d ntJa'lale far •1cxa1 cut-cUe", if there ever was one. All 
of the~ altamatiYeS area in CUiliL\'1 •-a911 in the credit marketa 
tcday, w in teet a:any haw bean adjuatod and applied to uae in tlle I!Cibile 
telec:oma.n1caticne ~try ...tlich 1a not .ubject to lltato regulation. 'nlus, 
but far the~ ckf._ at an otw>l•ta staa. quo by the Q::!I!D! .. icn, 
ptcg:tW8 in the~ at ~tit.ion and mivaral eervica is bting 

rwt:r:a1ned by -· •ury regul.a.tiorw, in aroer to support what i.e a faneiod 
need far prot:ecticn egainat rate ~ l::oeycrld their control or rwiew. 

Noll ~ore, the ~tJ.cns industry hu suffici.,t and adequate 
tcol.a to pt<Jta."t tt.1r ~ :fnD l•lcwJe &. to credlt riP. It 1a 
::he tult of the state omninicns to~ their~· .U to the ccet 
of iqll..rt.at:1on, it eppvrs that the lnduetry do.- not t..itete to spend 
l&r9e - en d8ve.lcipDarlt at tec:moJ.oqy that will lead to l..ncreued profita, 
nor dcee it ahr1nlc frail legal and lctlby1.ng ecpenMS auociatod with the pn;­
tection of the statua quo. II'Y llhould they be pnmittod to avoid the cceta 
neca-"ry to c::cq)ly With the 1av and to trlnq their cust.a:lar eervice method­
ol.cgy up to the .~ of aa:rttet ...SO u they are tcday? 

( 1.6) Ocntnol:a with the ~r 

kt ro pg 1.6 <281, 12911 Tr 151,152 ,.,_ r.Lnel Or'!Ser, paraphruing the 
Olaaiuion'e 1'111 ..., Final Clml!r, llta~ u follCHO: 

" .... . the cmm .. ton intupreta §364.1.9 u eutharizin9 the Ocnmiaeion 
to regul.ete biO typee of o::ntRc:ta: billing and collec:ticn OCiltractJI 
be~ the UX: and DCC, and oontracte tor eervica be~ the UX: w 
the ~."(Tr 151,152) 

"All well dnlwn MrYice cultzat..'U epell out the tenw tar t,u:m.i.n4ting 
the ~ tor: IU'Vioa. It 1a blade lett:Air av that cxxwideBtion 
1a an .,..,t of a trlrd!ng CXXJtrect 

Noll ~. in ca.ideration of the ~ta af lltatuatcry c:auttruct­
icn pnviOI.Wly ~ on pg (9) of th1a l:irlef, aw aw~t glw <Jnlollter 
weight to the l!peelfic: prov1aicna af lav aleo £1E'(1Videc! hare.ln. ~. 
we awt .-1.ne the •ttar af "bb.dt letter lav" u ..:tvanc:.1 in the Order 
of the IXW:I. Dl lieu af a citatl.at, let • juaL proffer a hypotheUc:al. 
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Let us say that a~ man in 'niX4B is paid t:hne thcusand dolla.n; ($3,0001 

to barau ar 1DD:der a )"DUUl9 IIDI:her in ~. Florida. 'n1e 8lCChange of c:ons­

idenoticn far ee.rvioa, "bl.ac:k letter law", u suggested by the t"am!lslion 

with the written approval of the IXIfiB, abould be a ~ element of a 

binding cxarl:uoct l:letne• the parties. folcn!oYer, abould the tmn1 of the 

ocntract: not be aoet, it ill ~le to pt'IIINII8 that the oontract has been 

brellctoed • •••• • IICCil:ll'dJ.IV to the Final Ox'der of the !XWI. 

In fact it ia aximatic in oont:rac:t law, that a contract l:lebleen puties 

wh.ldl nl!;l\l1nlll oc pemita eitbu pu:ty to pctom ~ or ~'Wful 
acta, ia not enfot• wble. Jll:x:iardi.n!Jly, the test of this alleged o:ntrac:t 
bet •• the ...,, es•ooe carrier and the CXII'Uilml'!" ill whether ar not (l I Rule 

24-4. 113 {f) PM: ia nsuonable and liAIWful; and, (2) FS 364.19 has groa·ter 

..tght t:lw.n the 111e1re sped fie and applic:able ocnstitutional, federal and 

state stat:ute. that hiJw ~ cited by the .Appell •nt in this brief. 

Acoardingly, the 1111tter of an alleged oontract beblaen the ux:a and the 

~/..s-.-- n111t be bald in at.yanoe penUng ReOlution by tha COUrt 

of the f-=t. antS lav mal:ive W this II&Unistntiva Appeal. At this t.imB, 

the~ of the Qlnnf a ion, ~ by tho IXWI, an 10981 1 y 1nsuf flo­

lent. 

(17) CUltural Bias 

Ref ro PJ u (161 1'1" 1~ Several t1mes in both the l:z:aJwcript and also in tha 

Final ordar, the Qlnnfnion and the IXWI agree on lolhat ill an expreaaioo of 

cultural bias in the stat:ament " •••.. the rule plta the ooets on the CX>St causer". 

'1tl1a 11 described ~ MI. Sinm:lul 1n her ttstim:lny u "a p;llicy of the CXmnia&ion", 

'ltle tact 11 that: t:h!Jw has been no CCIIIt'OUint evidence produced by the Clarlllission 

to ,.wrt the stataalt that the el.JJI\ination of the d1IIOOMOCt authority rute 

wculd create aclditional oosta. It is poa•lhle, of ccura, that 11\lCh action.!!!!t!: 

create web an Cft"AbJnity, if tha telecamalnications ir41atry did not r esp:nd 
by ~~ ava1l•b'a altemati~ -.ns of credJ.t oontrol aa identified 

alx74 (para lSI. Thu , it lllllY lllllll ba that the true "coet.-cauaer" is the 

CC"'PIIY that ao. not avail itaelf of c:u.tomsr friendly alternatives to credit 

oontrol. 
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rurth6i' to t:l:io poli(:y of iiq:>laaiio"•tin9 a rule thAt pur'I)OrU to "put the oost on 

the cost causer"i in the a1:1eenc:e of c:o:tpt:ant. .substantial evidence, there is an 

inherent r1ak that !IW1'f who are i.onoc:e•t will be fU'U-&hed ala>g with the few 

that aey be guilty. 'Jhia, in fact, ill a major and unanswered problem in the inpl­

ellllllltatim ot the di.ecxnect JWthcdty rule. If you can't jll(\ICily identify 

the "ooeta", you C!AilnOt identify the "ooet CIIU!Ier''. It follows then, that if 

you can't identify the "oost asuser'' • you may wol.l be ~ing excessive non­

judicial punialm!nt without reallzaticn of fault. 'lhls is a ocu:eyt that is 

antithetical to the wry foun&ti.ans of our aociety, and is, of CXJUrlle, unla'olful . 

(18) Prej ud!cial Stat:emaut 

one of tho meet ebla:ent """'q'les of frivolous IU1d irresponsible rni8U8e cf loose­

ly clefinecS but negatively desc:ript.i\18 "''lrds is the UBe of the word " fraud" to 

imply a nexus .bet oeen d1ecuuM£ticn of t:elephale aervice and the criminal act 

of fraud. I suspect that thU atteqJt at linlulge is largoly llaaed in a cultural 

bLas , but ita ilit;1act llhould be obvioua to the Q:lurt . 1 Ret ro pg 11(131; Tr 124, 

135; Res!XAlC~Iiint ' a P ~• ,., iSOd FO pg lS C 9) Tr lZ4, 135. J( Note that both the PFO and 

the ro identify Tr 124,135 a.s the source of the foll.owi.nq stat&Tent : "Geed pay­

inoq ~ abould not have to pe;y for tho fraud created by thoee who switch 

fraD carrier to carrier leaving beb.in1 IJl1pa.id toll chai'}Q8". 1 

I illli t:Xq)liil 1..., to call attention, as I did at tho l'SC Agenda Olnferenco where 

th1.e allegAtion (or one of a SiJIIilar llilt:ure "'114 made by mst aU of the telecan­

I!Ulicatims c::ontB1IY repc asentatives end lOObyista at acme point in t!Jno,) to the 

following refet•>C88 in law: FS a-. 559.552 defers to the Fair Debt O::.llection 

Practices Act in 11111tten not specifically identified in Florida law. §807 (71 

of the fecSeral ClOnsu:Der Protection Act in Title VIn IFOCPA) spoc;ifit:l!U y ~ 

hibita the "fal.ae repreeentation or i.trpliastion that the consumer 1w1 OCIImlited 

arry crime or other CCI1duct in order to diag!:o00e the oonsuner''. The Federal 

Trade o::mn:t.asion bu ta1cen the poe!tioo that "intent to diegtaoe can be inferred 

fial the nature of the acts that the oa\Stlll8l" is being occ::u.sed of •• '.' (sic fraud I • 

1 ret pg 50099 Federal Re;ister ( 4 l Pllllse Allegations of Fraud (inferred) ). Ttle 

Tel....,.,.,....,tcations inchlstry ccrt~ the "intent to diegnce" beyond l!lerQ accus­

ation to the non-judicial punitive act of d1sc:onnecticn of local teleplu oe ser­

vice (&lea disahlenent of peraonal. jllopetty), as a means of colloc:tinq bills far 
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8e%ViOU that they do not nlll&r. 'lhl.a is done untSer tile 1!Uthol;1ty AS&\.Itlfld to 
be grantee! under Rule 2S..4.U3 (l)(f), hcrolevw there is nothi.ng in the rule that 
shcnlc1 enccuraga the <nntutm er ita staff to join tbe itn.l8try in making un­
S>bstaot.l.atec1 allegatials of C%UI1nal wza¢in9 by the people that they are 
Glllldateel to pt0tec:t. Abeent "c1ua prcoesa", anc1 parding a clear dat Wtia~ of 
what ia fraud testec1in a UlUrt. of prqper juristiotion, such punitive acticn 
by an UX: ahculc1 be CU!IIb:uec1 u an t!XlOeSSive anc1 unfair strat119Y for ocllect­
t:i.cD of the billa fer a third party. lloooever, 1ooihat ~ m I!Qit, is the 
Uct that the authlx of this ellt9ftt.1cn wu the attorney fer the t)'rnlula\. 
WhJ.l4 U. c:blmll;t.ciu ticln of ~ 1s ett:ri.Wted to Ms. silrm:lnl tut.1m:l'ly u 
is 1.ndicatec1 by the t:ran8c:rlpt peges identified, MS. Simn::lns did not, in fact, 
mabo the al legat1Ut. It was inMrtec1 by Cl:lunMJ., anc1 picked up by the IXlAH in 
ita OMu vithcut arry att:.m¢ to verity the r ........ c1. Also diaturbin9 is the 
fact that the act of svitdling .uppllers in a ~titive aarkot is here chara­
cterized u a cdJII1na.l act. It, in fact, avit:chi.rlg auppllera ia a criJnina.l 
act, u., it fo!lt'NJI that the ~carriers are equally guilty of aid­
ing anc1 llbett:inl;l the c:ru. by .-.courag:1sJiJ 8UCh ect thrcJugh their axpenaive 
~ ,..,.:etgns, \ohlc:h include the ect known as "slanming" (by dcfWt­
ticn mean1nq the l\fit:ch1ng o! talSuner's telephone aervioe carTiar Without 
prqper authori%aticnl. It u intaruting to note that the CDmlisaicn hu yet 
to c:haracteri%e such pract.1ce u fraud. (Rat Appellant's Hcticn to Strike at 

(IXWl Irda pg 382 anc1 ru 1 to wuch there wu no resp:a>Se) 1 

'Jh1a all!gaticn of widupr!!d CU!IItaner fraud made in clefenso ot II'U_I! .. J"-"lialvnent 
tor an unproven criminal act, wu an obviowt att!rpt to prejudice the aarunis­
tratiUt of justice .... and it !flfl!UW!tlY had the c1Mired iJqlect because it .._ 
inccapxat.s into the IXWI Pinal Order. 

(19) ,. Role of Clollez:mlllnt 

'1'tle role of ngulatocy a<JIIIICiee is oftal misundm:wtocd by the public: anc1 
~by the~- of CJOII'II%D!II!It. '!he reAIIUl liea IIIOA With a 
Rudy of philoeoPUcal a:u:iSptll than lml, which ia prctably why rnany 1119-
artant but ...ttiv. t • ., .. find their -v to the ccurts for Aeeluticn. 
I wcul4 be ~. u..fore, if I did DOt ~ this a- cUrec:tly in 
llCCICirc1anCII 111 th rJI'f CMl Vi-. 
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DU£ PklCESS, a oonat.ituticnal IJIIIIlWlte&, ill a vague ward "'tuc:b ia <XIIlStantly 
bCng ~ 8l'd ~in ita CMJ t.eml •••• but Jtmla! is~ than a mere 
word; it ia a pattern of behavior which 1qlll• ideu, ideologies, values1 and 
attit~DMJ ..nich o:~~at.ntly ~ llm'll tu:ane ~and as~ to focus at 
tn..n J:i9bta. The .arcb for .:n:ISTICE ia nr.ou .-:uted in a straight line, but 
there ia al"-Y8 a ea-rly identiflnble dJ.RctJ.cn. JUSTlCE ia rwver IJbJUc. It 
is rather a~ c:natial of wr U.. and plaoe. 

RULES OF JUSTICE u., in a-., exprused as policy r:ulea. All r:ulu have 
IICIII8 pu:rpcM, .c:~~~B goal, IICIIa point, .- not.1a\ of goocS and !led, of e.fficient 
am ineffieient. M rule& that rellect JtlS'1'ICZ 8bould not •imply protect 
AI!! aqed and crealdng •tatus quo. Rather they 8bould channel and 1W,lU.l.at:.e 
c::l1ange eo that c:bangia occ:un only in out&1n ~ and appt'OYIId ways, 
while being denied d.l.nctJ.alll that are not in the public int:.erut. 

n:r.tOaC lNf AM> lXXKHIC ~ ~ a particular 80Ciety. They 
retlec:t rights valued for t:he1.r «<lOIIIiC potential. 'nley llllSt Dr.oU be acc::epC­
abl.e U ancient and .ftx.d ll8l'l<cn ot •t:Atu.. DXIOIIC ~CII ahcul6 alWIIIys 
mnar tbe actual «<cay; and, fXXHlMIC ~T'IClf -t •• .,....,.,. publ.ic fears 
ol dm1natl.on by ca-otratJ.ane of «Xil0iii1C po~~~r and unpr1nciplod corporate 
tyranny. 

!XDOIIC REXilLM'ICII ia, in it:.elt a hcpelessly neb11 IOUII phnuse, but it ia wse­
flll to descrihe law that atteqlt to •tabliah Nles for parti..-w..ar k1n1s of 
!n&.wtri•. ,. ~y ~~of 11\JCh n;ulatial ia to CUl'b 
eocli1Ci111c po~Mr; to ~ it fl:cm getting out of control; to keep it frcn 
becnn'n<J a part of the culture; and, to pncl.lde CXJI'J:\IPticn, pr'O(Satial and 
othar toea. of dup>Uc am.. 

'ltle Babml.l flow of aut:harlty to tbe 01ntc ia ..,...,oua1y true of J'891.1).At1oo 
~ p.upoae ia the orrt.ln; of 80Utl01111c Pl"U• lb'W\.r, lliq:Ue logic 1-s. 
to the inevitable a:n:l1111ial that ally oantrali%.815 pooMr ill able to eU'ecUve.ly 
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oOaUnterbalance the kind of power that accrues to tho lll.llti-blll!m dollar, 

lll.llti-nationally cantrol.led giant oorporatima that have t.n w are bein9 
tr:Did tD d::m!nid:& aedlll1n e!llllltial ird.1s5r1es sud\ u tel.ec:amuUCZitions. t.eq­

ialative activity, in this regaro, 1a histarically resp::w6ive rat11er than 

:anticipatory, an4 J.a, therefore ~ to ~ m the c5esired ~t.. Accord­

.tngly, the task of day-to-day damage control falls to the agencies of 'P"­

cuwlt "*'ich are mndated to protect the ocn5I&IIBr. 'l'his 1a peuticularly true 
during per1cds of transitim \tlich 1a the IJtetua of the t:elecxxmalnications 

.indUIIt:ry tocSay. 

~ u an uv-t daugez in th1a IICIInllrlo. It ia all too euy far two 

Qelltnl hed pcooar ba8es to lose P*"IECtiW GOO taking the easy l'OIId, to 

:find cwm• ground. 'l'bull the p1hl1c llllS1: be alert w infoti!IBd; tha1r elect­

ed &ep: n 1tclti11'8B must elCIBreiae duo diligent w oontinuowl OIIU1lic;ht; w, 
tthe c::cmt8 must talto an active part in the interpretatim of laWII ..nich might 

or lll1ght: not be written with great clarity w precUim, eo that all puties 

Wlderatand their rlc;llts w respons1h11ities •••• w their lJJidtationa. 

It 1a intellllting to note thAt a ~ptiw broc:tll!n! p®liJ!h@d by tnol l'i'SC 

urder tho title INSliE '1liE FI..CIUlY. PUBLIC ~a; CD'MISSic:fi-1996, &fines 

tthe pcwen w dut1a of the a<Jfii'CY sa "quasi-legislative, quasi-judicial u 

-u u oxecutiva." CA.Ir fOW¥ilng fathenJ apparently rec:o;nUod the futility 

u well u the &harta:ml.ngs w 4angers of auc:h a broad ba.llod mandate, ard as 
a rEIIIedy they very carefully defined the &epiUatim of p;wa into three diat­

.inctly differEnt branc:l.a of goverment. Howevar well IDIWlt, the c:haracteriz­

atim of the C<Jnnlasion of ita own pcwen w duties carries the seeds of 

:a.n:oganca of power, ard in feet has led to the prcm.ilqatim of iules that 

d1.srciiJird the pri.IDacy of state, todenll ard cx:nstitutiallll. l!Jw, IIi ~~~ell iiJj 

t.ha waigtlt of their own pdar deciaions (Older&). 

'l'hla1 it u in the eincere belief that there auwt be a clear tmdarstanding 

that an ageey of ~t has ne.ltt.r the dght nor the power to unilater­

.a.lly rePeal , ..,.;!, ic;xre or in eny way IIIOdify the language, intents or 

puq:ate of the laWII of this state end thia Natim, that I cxme before t:h1a 

District Oow:t of Appeela. 
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McnOYer, it u ~Y i.qx:lrtant thlt at •v ..u boa n:Uintuprotaticn 
adat.l)(a\ly 00110divw:! ..ay years ttiP end nurt=eil by t:ndl.tial ~ aore than 

a c» eAe, ..t ~ qnel fft.S by the ,..s to ll8)(a J.'Ules and :!"'• ••.•ta that are 

~ With CUEnnt let en! CUJ:r8lt: CDlditicns in tt. llillrll>at:pla. 

c 20) Q:nelusj ona 

(1) lh'I!Jfficl.lnt OCJIIClWI:.IInt, a-'1ble and c::oncluai\18 ~ WIUI pt I dAd by 

the omn•••lm (Pl'SC) Jn wd.t:t.n brl.a& end cnll test:ila1y to •wort the 

CXIJI:iJUltial of the muut rule t:4 a1.1.owinrJ t.l.\3 to 4Uioonrlect 1.tx:al am 
lmg dilrtance t:el.ephcna ~ce for IXIn-PI'~ of and DIC (third party) bill. 

(2) 1belglellant "tiu pc ! it:ad a pti!pCiJderance of a:qJIItant evi4enoo to -t 
tbe atat:uatary teeta fCr invalidity of the rule urmr diallf11'1911. 

mw 'liiEREia<£, tbe Appel' mt ztlliP«!tfullY nJus t:h1l IICnanble CXlurt to tule 1n 

accmdarice vitb tbe f~ cpt.1cnls: 

OPTION I: StrJ.Q YN: Rule 2!1-4.W (l)(f) fJ:aD the OocSa 

OPTION 2: nec:l- the Pl'SC action in ccnt:inui.nq the current ~4liil!lltat1ai 

of FN: Bulla 25-4. W (l)(f) Litptopar and require that the agency 

tlllce l.....,.,tata ~tive action to !IIOdify the Rule to brin9 
it J.nto ~ vitb all applic:ablo law. 

Note: I:f Ol"1''af 2 U •t 1 1, I respecttW.ly ruque~t that the CXlurt set a 

apecUic ~Una far action by the PPSC ard nttain jurt.tictim 01111r the 

cue \mW all iaiNI!II of fare!, lblta end c:u•t1tut1Qn&l law aril ~. 
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