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By Order No 16971, i.ssued December 18, 1986. the <:ommission 
granted approval .. or water and wastewater ••tilities to amend their 
service availability policies to meet the tax impact of 
contributions in aid of construction (CIACl resulting from t he 
amendment of Section 118 (b) of the Internal Revenue Code. Order 
No. 23541 , iesued October 1, 1990, ordered utilities cunently 
grossing up CIAC to file a petition f o r continued aut.hority t.o 
gross-up and also ordered t:hat no utility may gl·oss-up CIAC wit.hout 
first obtaining the approval of this Commission. Orders Noe. 16971 
and 23541 also prescribe the accounting and rrgulat o ry trLat.ments 
f o r the gross - up and require refunds of cert ain groos up a mouncs 
collected. 

On November 24 , 1j93, 
Utilities, Inc. (Parkland 

pursuant to Order No . 23541 , Parkland 
or utility) !iled it:J P~Yf:iCUlTEfor 
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authority to grosR up CIAC. The information as f i led met. the 
filing requ i rement :1 of Order No. 23541 ; however, nuiT'eroua quest i ons 
1esulted fro m our review of the filing s uch that s taff was unable 
t c determi ne with any degree of certainty that a t ax 1 iabi lity 
would be created by the collection of taxable CIAC. In an efiort 
:o complete our review and analysis, staff reque~ted additional 
infonmatio r. and clarification. As a result of s t aff's requests, 
the utilit} submitted additional information and sev :~al reviaions 
to its initial application. However, based o n the additional 
info .. mation received, staff still could not concl~de that gross-•Jp 
authority should be granted. 

Consequently, by Order No. PSC~94-0653-FOF ·WS, issued May 31, 
1994, the Commission allowed the full gross-up t.ariff authority to 
become eft.ective on an interim basis, subject to refund with 
interest, in accordance with the provisions of Orders Nos. 16971 
and 23541. Additionally, the May 3l, 1994 Commission order 
included a restriction regarding the gross - up funds collected. 
That order maintained that no monies be withdtawn fro"' the- eRcrow 
account until a final determination of the utility'~ authority to 
cnllect CIAC gross-up was mad<.. Further, pur·a tan .: t o Rule 25-
30 . 360 (6l, Florida AdmiJ,istrative Cude , the uti ljt y was required 
t o pro vide a report by the 20th of each mon t h i ndicating the 
monthly and total CIAC gross-up {revenue ) collec t ~d subJ e c t to 
refund . 

At t he May 30, 1995 Agenda Confer enc e, the Commission 
consider~d staff ' s r~commendat ions regardir.g whether to grant 
Parkland authority to collect CIAC gross-up and also the 
disposition of CIAC gross-up funds Lhat had been collected by Canal 
Utili tiee, Inc . (Docket No. 941083 -WS ) . In i t s r P.commendat ion 
regarding P .~rkland' s "final•· CIAC gross - up au t ho rity, staff 
recommended that the utility be denie~ gross-up authority. 
Following much discussion, th~s item was deferr~d to c larify the 
wording of the recommendation and to v~rify the amo unt of avai1able 
net operating losses (NOLa). Regarding staf f 's rec•)mmendation 
relating to .nal Utilities, Inc. 'a CIAC gross - up disposition, 
questions were raised as to whet:ter or not staff's method of 
calculating the gross-up refund6 was contrary to the requirement of 
Order No . 23541 and the Commission's current prac tice. Also at 
issue, among otrers, was the appropriate level nf review neceaaary 
to grant authority or process a refund, and t he of fstt.t i ng of 
above - the-line NOLa and investment tax credits (ITCs) with CIAC ann 
taxes. As a result of these issues, among ..>there, staff was 
directed to ho ld workshops to discuss viable alternativea. Staff 
a 1 so was directed to consider the need, if any , to change the 
Commission's current policy. In addition, p rocessin<:J o t CIAC 
gross - up dockets was held in abeyance pending reso lution o f these 
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i::~sues. 

On March 29, 1996, Docket No. 960397-WS was opened to revi('w 
the Commission's policy concerning the collection and refund of 
CIAC gross-up. Worksho9s were held and comments and proposals were 
received from the industry and other interested paxtiee. By Order 
No. PSC-96-0686-l·OF-WS, issued May 24, 1996, staff wae directed to 
continue processing CIAC gross-up and refund cases pursui:tnt .. n 
Orders Nos. 16971 and 23541; however, staff was also directed to 
make a recomme:1dation to the Commission concerning whether the 
Commission's policy regarding the collection and refund of CIAC 
should be changed up·:m staff' a completion of ita review of the 
proposals and comments offered by the workshop participants. In 
addition, staff was directed to consider waye to simplify the 
process and determine whether there were viable alternatives to the 
gross-up. 

However, on August 1, 1996, The Small Business Job Protection 
Act of 1996 (The Act) passed Congreae and was signed into law by 
President Clinton on August 20, 1996. The Act provided for the 
non-taxability of CIAC collected by water and waAtewater utilities 
effective r~troacti •ely for amounts received after June 12, 1996. 
A£J a result, on September 20, 1996, in Docltet r;o. 960965-WS, Order 
No. PSC-96-1180-FOF-WS was issued to revoke the authority of 
utilities to collect gross-up of CIAC and to cancel the respective 
tan.ffs unless, within 30 days of the iasuanc.e of the order, 
affected utilities requested a variance. Parkland's interim gross· 
up authority was revoked and the tariff was canceled as of October 
20, 1996. 

since there was no longer a need to review the Commission'6 
policy on the gross-up of ClAC, on October 8, 1996, Order No. PSC-
96-1153-FOF-WS was issued, closing Docket No. 9603~7-WS. However, 
as established in 0rder No. PSC-96-0686-FOF-WS, all pending CIAC 
gross-up refund caa~d are being proceased pursuant to Orders Nos. 
l697l and 23541. 

Staff's recommendation regarding this docket was scheauled to 
be heard at the November 4, 1997 Agenda Conference; however, on 
October 29, 1997, the utility's representative, F. Marshall 
Deterding, re'lUested a deferral to allow the utility and its 
representatives opportunity to research the ieaues underlying 
staff's positions and to meet with the staff after accumulation of 
data in an attempt to resolve the differences. The Commission 
granted the utility's request for a deferral of the cdse. on 
December 5, 1997, the utility filed additional information and 
reiterated its request to set up a meeting with staff. The utility 
met with staff on January 7, 1999 and provided add1tional 
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information. 

Nevertheless, because of the current non-taxability of CIAC 
collected by water and wastewater utilities, the issue of final 
authority is moot. Therefore, the sole purpose of this 
recommendation is to address the disposition of grosa~up funds 
collected for the period May 31, 1994 through Decemher 31 1995. 

Parkland is a Class B water and wastewater utility providing 
service to the public in Broward County. A review of the utility's 
1996 annual report reflected approxil':lately 635 water and 633 
wastewater customers ;>a of December 31, 1996. Gross annual 
operating revenues were $231,433 and $401,501 for the water and 
wastewatt:r systems, respective! y. The utility reported a net 
operating lose of $23,908 for water and a net operating profit of 
$57,964 for the wastewater system. 

4 
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[USCUSSION Of Ia~UBS 

ISSQE 1: Should Parkland Utilities, Inc. be required to refund 
excess gross-up collections for the tax periods, March l through 
December 31, 1994 and Janua~y 1 through Decenber 31, 1995? 

RECQMMENDA'IION: No. For the tax period, March 1 thrOu-::Jh D<"~"ember 
31, 1994, the utility overcollected CIAC gross-up in the amount 0f 
$12,421; however in accordance with the settlement allowed in 
previousl1 approved retund cases, staff recommends that the 
Commission accept Parkland's request that SO percent ($14,538} of 
the legal, accounting and management fees incurred for the 
preparation of the gross-up disposition report be offset againat 
the overcollected amount of $12,421. Because SO per~ent of th~ 
legal, accounting and management fees for 199~ {$14,538) is greater 
than the overcollection, if the Commission accepts the utility's 
proposal, no refunds are appropriate for 1994. Further, no ref1•nd 
is appropriate for the year 1995 due to ita immateriality. 
(IWENJIORA, C. ROMIG) 

STAfF AHALYSIS: Parkland was wholly owned ~y the developer of Lh~ 
property, Narc~ Realty, Inc. According to the consolidated 1992 
Federal Income Tax return of Narco Realty, Inc. and Subsidiaries 
for the fiscal tax year ended February 28, 1993, Parklaud's share 
of NOL carry forwards was $1,091,336 at February 28, 1993. 
However, during the fiscal year ended February 28, 1994, Par~~land 
was spun off from the consolidated group and now files a ~tand 
alone return. Parkland filed ita own 1993 fo'ederal Income Tax 
return for the fiscal period beginni~g on March 1, 1~93 and ending 
on February 28, 1994. Parkland's stand-alone return includes NOLs 
at March l, 1993 of $607,725 instead of $1,091,336 as reflected on 
the consolidated return; a difference of $483,611. Staff noted the 
~ifference between the $1,091,33~ NOL carry forward atLLibuted to 
Parkland at Febr•tary 28, 1993 on the consolidated return and the 
$607,725 NOL ca~cy forward at the same date on Parklar.d's stand 
alone nepun-off" return and requested that the utility leconcile 
the difference. According to a representative of the rPA firm that 
prepared its tax returns, some of the Parkland NOLa were u~ilized 
in that year and prior years to offset taxable incom~ of other 
subsidiaries and the parent within the coneolidatect gr·oup. Adding 
the Parkland loss of $364,223 for 1993 (fisc:.! period March 1, 1993 
through February 28, 1994) to the NOL carry forward of $607,725 
results in a NOL carry forward of $971,948 at Febn1ary 28, 1994 and 
is reflected as such on the 1993 return. 

In 1994, Parkland began filing its Federal Income Tax (FIT) 
returns on a calendar year basis. For the short tax year beginning 
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on March 1, 1994 and endj ng on December 31, 1994, Parkland's 
reported $971,948 NOL carry forward from March 1, 1993 was offset 
against taxable income of $979,251. The $97Q.251 was comprised of 
a $1,226,510 gain from forgiveness of indebtedness income; $139,380 
in contributions-in-aid-of-construction; and a net loss of $386,639 
for other revenu~s and eY.penses. The taxable income was, 
therefore, $979,251 prior to the NOL carry forward of $971,948 and 
$7,303 after taking into consideration the NOL carry forward. 

Although not specifically addressed in its original early 
submissions and correspondence, the year th~t the utility was spun 
off from its parent, Parkland owed Narco Realty, Inc. (Lhe parent) 
$2,393,917 in debt. At that point, Parkland's gross rate base was 
$1,167,407 . Narco Realty "forgave" the debt in excess of the rate 
base ($1,226,5~0), resulting in Parkland's rereiving a $1,226,510 
gain from forgiveness of indebtedness. On page two of his letter 
dated August 21, 1997, Mr. Deterding argues that, 

the gain on forgiveness of debt is 
clearly an above the line item since the debt 
forgiven was that in ~xcees o( pla~t, and was 
incurred to fund losses from operations in 
prior y~ars, which the Commission would surely 
consider above- the -line. In other words, if 
the losses from operations were abo ve -the­
line, the debt incurred was above-the-line, 
and the gain from the forgiveness of such debt 
should be cone idE' red above· the -1 ine. At thP 
very least, the loas NOLa and the gain on 
forgiveness of debt are directly related and 
must be considered together . 

While staff does not believe that funds ·an be tntced, a 
review of the utility's annual report indic~tes that the amount of 
de~c froM the paren~ exceeded the utility's investment in all plant 
facilities. Furth~., the annual reporcs indicate that the utility 
waa in a continuous lose position. Therefore, staff believes it is 
reasonable ~o conclude that the excess debt from the parent funded 
losses from operations in prior yeara. Staff believes that the 
utility has made a v~lid argument and has therefore classified tile 
gain on forgiveness of indebtedness above the line for gross-up 
disposition purposes. 

As previously stated, according to the conflul id.Ated 1992 
Federal Income Tax return of Narco Realty, Inc. and Subsidiaries 
for the fiscal tax year ended February 28, 1993, Parkland'u share 
of NOL c arry forwards was $1,091,336 at February 28, 1993. The 
utility has not provided a calculation and/or ~=hedule that 

6 



DOCKET NO. 931141-WS 
FEBRUARY 26, 1998 

demonstrates how the $483,611 of NOLR were utilized by Parklar.d 
($1,091,336 less $607,725). However, according to a repreeenta~ive 
of the CPA firm that prepared their tax returns, some of the 
Parkland NOLa were utilized in that year and prior years to offset 
taxable income of orher subsidiaries and the parent within the 
consolidated group. Although staff beli~ves that this form of tax 
strategy is acc.;eptable and widely used, staff believes that iu the 
case of a regulated entity, the NOL carry forwards of Park~a:ld 
should be attributed to Parkland. In other words, the gross 
accumulated NCLs generated by Parkland should be used to offset the 
taxable CIAC for gross-up disposition purpos~s. 

With the belief in mind that Parkland's NOLa should be used by 
Parkland, staff examined the 1990 through 1995 FIT returnn in its 
pos3ession. Staff also took into consideration the data provided 
to staff at the January 7, 1998 meeting. One 'Jf the utility 
handouts reflected additional Parkland NOL carry forwards of 
$50,912 at March 1, 1988 and $356,S46 of NOLa for the period March 
1, 1989 tht·ough February 2A, 1989, or additional NOL carry forw.,rds 
of S40?,458 at March l, 1989. Further, in ec1cl. y~;u- wh(!re a 
consolidated return was filed, staff was a.Jle to lvcdt.e the 
consolidating sch~dule and determine the net operating loss 
attriuuted to Parkland Utilities, Inc. fo1 that year. The losses 
and accumulated losses taken from FIT returns and suprorting 
schedules, where applicable, follow: 

Tax Consolidated (C) Accumulated 
~ St~nd Alone (SA} N.Q1, NQLS 

1987 c $ 50,912 $ 50,912 
1988 c 356,546 40?,458 
199'l c 303,?9? 7.1,255 
1990 c 386,534 1,097,789 
1991 c 355,527 1,458,316 
1992 c 252,198 1,705,!>14 
1993 Sll- 364,223 2,069,737 

Staff interpreLs the above to mean that 4s of February 28, 
1994, Parkland's accumulated NOLa were $2,069,737, but th~t 
$1,097,789($2,069,737 less $971,948) had been utilized by other 
entities within the consolidated group. Further, the utility's 
annual report reflects that the utility was formed in 1975 and 
began serving customers in 1981. However, our files contain FIT 
returns from 198!# forward and information on the NOLa for 1987 and 
1988, only. Therefore, it is very likely that Parkland incurred 
additional losses for the six yE>ars prior to 1987 that might also 
be considered in addition to the $2,069,137 reflected above. 

7 
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However, these returns were not provided and 1t was represented to 
scaff tha~ they were probably not easily obtainable a~ this point 
because of the time that had ~assed. 

Prior to the January 7, 1998 meeting, che utility had not 
provided staff with an above~the-line/below-the-line breakdown of 
the NOL carry forwards at March 1, 1994, as they did not believe it 
was necessary in light of the substantial gain on foryiveneas of 
indebtedness. However, at the January 7, 1998 meeting, that was 
attende:l by the utility, the utility consultants and staff, the 
utility provided staff with a breakdown of the above-~he-line and 
below-the-line NOLa fo4 the years 1989 through 1993. Additionnlly, 
subsequent to the meeting, the utility provided staff with a 
breakdown of the above-the-line and below-the - line NOLa for 1987 
and 1988. Staff reviewed the breakdown and support provided, a~d 
believes the utility's breakdown to be redeonab1e. Based on the 
foregoing, Parkland's accumulated above-the line NOLa ar of 
February 28, 1994 are $1,205,126, as follo•.,s: 

1987 
1988 
1989 
U90 
1991 
1992 
1993 

Above-tbe-Li~e 
lfOJ, 

0 
228,153 
204,771 
217,9<42 
246' 464 
143,962 
163. 834 

Above·th\!-Line 
HQL C,Arry Foryard 

u 
228.153 
432 , 924 
65'), 866 
897,330 

1. 041' 292 
1.205,126 

As stated earlier, the gain on forgiveness cf indebtness in 
1994 was $1,226,510, which exceeds Lhe calculated above - the-line 
NOL carry forward at the approximate same dat'! . Staff believes 
that the amount of gain on forgiveness of indebt~dness ~hould be 
limited to the above~the-line NOL cQrry forward . The utility has 
stated that the debt that was forgiv~n was accumulated as a result 
o_ Narco Realty's ~undin~ Parkland's above-the-linP. loseec. In its 
August 21, 1997 letter, the utility stJted, 

In other words, if the losses from operations 
were above~the-line, the debt incurred was 
abov·~~the-line and the gain from the 
forg.ven~as of such debt should be considered 
above-the-line. At the very least, the loa~ 

NOLa and the gain on forgiveness of drbt ~r~ 
directly related .111d must be L'onu.idered 
tog~ther. since these above-the-line 
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loeee e at wha t.ever leve 1 relate direct 1 y to 
the debt forgivt:n which was originally 
incurred to fund such losses, the two must 
offset one another. 

Staff is willing to accept. this t.r~at.ment. of the gain on 
forgiveness of indebtedness in this particular CIAC gl~ss-up 
disposition proceeding. Regardless, we do no t. believe that this 
treatment ~hould prohibit the Commission from reexamination of the 
issue in a rate proceeding, nor should it he construed as precedent 
setting in other gross-up dispo~ition proceedings. Further, if the 
NOLa are changed or diminished in any manner because of NOLa being 
attributed to other entities within the consolidated group, then 
staff believes that reexamination of the above - ti.~ - lint! treatmenL 
of the gain is also appropriate. Staff also believes that the 
amount of NOLB used to offset that gain should be the gross above­
the-line NOLa that were generated by Parkland, not those NOLa t:1at 
remain after a portion of them has been utilized by other membero 
of the consolidated group. 

Staff's calculations reflect an offset of CIAC with Parkland's 
gross above - the- l ine NOLa of $1,205,126 and al s o reflect the 
inclusion of $1,205 , 126 of the $1,226,510 gain o n f o rgiveness of 
indebcednees above-the-line. Staff's adj~stments f o llow. 

(a) connection Pees • The utility included initial connectio n 
fees of $4,140 in its calculation of 1995 above - the-line r~xuL ! ~ 
income. Staff believes that connection Fees, tap- in fees, meter 
fees and similar CIAC charges that were taxable prior to the 1986 
amendment of Section ll8(b) of the Internal RE ·enue Cod~ should be 
excluded from above-the-line income because they were taxable prior 
to 1986. The . xclue>ion of these revenues is consistent with 
Commission practice. For this reason, staff decreased ·he 
utility'd 1995 taxable income by $4.~40. 

(b) Pepreciation In its above-the - line calculation of 
depreciation expense for 1994 and 1995, the utility reduced a~ove­
the-line depreciation expense to reflect the amount attributed ~o 
non-used and useful plant. Staff concurs. However, in addition, 
Parkland removed the entire amount of depreciation on contributed 
plant. Staff disagrees with the reclassification of the entire 
amount of depreciation on contributed plant to below-the-line. 
Consistent with Commiesion policy and Order No . 23541, the first 
year's depreciation on contributed asseto sho u l d be r-eflected 
above - the-line for gross-up disposition purp<Je e e . Cons equently, 
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staff decreased the utility's taxable income by 51,160 for 19~4 and 
by $11 , 787 for 1q95, the respective amounts of tirst year's 
depreciation en con~ributed assets for tho se years . · 

(c) Other deductions/Q&M expenses In 1994 and 1 !195. 
Park land reduced the above- the -1 ine operating expenses {rom the 
amounts in its annual reports to reflect the l e vel of operating 
expenses approved in ~ts last ~ate case, adjusted for inflation and 
customer growth . In 1994, Parkland also made an adjus t ment to 
conv~rt the twelve months of data to ten months to "match" the FIT 
return period. On the other hand, staff used the amount in the r:T 
return as the more ~bjective measure in this ins t ance . 

The utility defended its app~oach to the break out of ab~ve 
and below· ':.he-line operating expense. Parkland believed t.hat 
absent customer growth it is appropriate to adjust th<' l•·v•·l of 
operatiun and maintenance expenRra to thr lcv~l appaovcd i11 iLs 
l~st rate case because to the extent that actual expenseb during 
these years exceeded those approved, tne shortfall would not be 
realized through service revenues. Further, the util~ty believes 
that the shortfall was funded by the utility's stockho lders . Thus, 
the excess of actuol expenses over thosP embedded in the utility's 
rates should appropriately be cla9sified a s b~low - the-line 

expenses. 

Staff disagrees with the utility ' s adjust me n t . Staff bel1eves 
chat all operating expenses except non-utility exp~nses shou ld be 
i ncluded above-the-line . Staff notes that tho se expe1.ees are 
utility related and are used in determining whether the utility is 
exceeding ita authorized rate of rP.turn for earn i ng s surv~illance 

purposes. Therefore, they should be included above - the-l i ne . The 
fact that the utility may no': be earning within its author:ized 
range should not determine the level of above - the - l1ne expenses for 
gross- up purposes. The uti 1 it y has the pport uni t: y to requeat 
compensatory rates whenever its n~venues fall short of covering ita 
expenses. 

Further, staff believes that unless there is evidence that the 
amounts in the annual reports are unreasonable or an annual report 
for the tax year does not exist, the above-the - line amourte (or 
CIAC gross-up authority, should reasonably mirror the tax return 
amounts and the amounts reflected in tht utility's annual reports 
for those years. Staff believes th~ annual r eports and the tax 
returns to be an objective measure of expenses fo r gross-•:1-1 
disposition purpose~ and that they should not be al t ered, based on 
a utility' a level of earnings. Further, the utilities' annual 
reports c ontain the financial information that t he Co mmi ssion 
relies upon to determine the utility's achieved rat e o [ r~tur~ . 
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St~ff's position is ~onsi~tent with the Commiss i on ' s de~isions 
in the CIAC gross-up refund case for Eagle Ridge Utilities, Inc . 
l Dock~t No . 961077-SU, Orders Nos . PSC-96 ~ 139~ - FOF - SU and PSC~ 97-
0647-FOF-SU) wherein the Commission used the management fees in the 
utility's annual report and not the management tees proposed by the 
utility . The management fees proposed by t he utility were 
manageme~t fees upon which rates were uet in 1985, adjusted for 
customer growth and the change in the Consumer Price Ind~). 

Add i tionally, in Fvrest Utilities, Inc., another CIAC gross-up 
dispositio n case (Docket No. 961237-SU, Orders No s. P~C - 97-0007-
FOF-SU and PSC -97-0648~FOF-SU), the Commission also cse~ the entire 
amount of officers' salaries included in its annual report. In 
both cases, the Commission determined that because the level of 
expenses in the annual report was used to determine earnings, that 
level also should be used for CIAC gross-up disposition purposes 
and reflected as an above·the-)jne expense. Finally, staff's 
meth'Jd of determining above-the-line operating expcni:H!H lH 
consistent with Commission practice in determining above - the-lin~ 
expenses for regulatory purposes. Therefore, based or. the above, 
staff has reduced the utility's above-tr. ~ -line inc~m~ by $81,330 
f o r l 994 and $44,898 for 1995, to reflect the amount of expense 
reported in the utility's 1994 and 1995 federal income tax returns. 

(d) Gain on Forgiveness of Indebtedness As explained 
earlier, the utility stated that the debt that was forg i ven was 
accumulated as a result of Narco Realty's funding Parkland ' s above ­
the-line losses . Ther~fore, staff believes it appropriate to lim i t 
the gain on forg1veneas of indebtedness to the above -the-line NOL 
carry forward . Because the above-the-line NOL carry f o rward i s 
calculated to be $1,205,126 and the gain on forgiveness 0f 
indebtedness included above-the-line by the utility is $1,226,510, 
an adjustment of $21,384 is necessary. 

(e) Lc9M+• A,couotinq i Mijnagement Feco The utility 
requested that it be allowed to offset ~o p e rct:!nt of l,·g,ll, 
accounting and management coste ir.curred in preparing the refund 
reports with the contributors' refunds. The utility has documented 
legal, account~ng and management costs in the amount of $80,529. 
Staff notes that the Commission has considered on .::~eve:r..1l 
occasions, the question of whether an l")ffset should be allowed 
pursuant to the orders governing CIAC gruas - up. (See, Order No. 
PSC-97-0647 - FOF-SU, issued June 7, 1997, in Docket No. 961077-SU; 
Order No . PSC - 97-0657~AS-WS, issued June 9, 1997, in Docket ~:.J. 
961076-WS; and Order No. PSC·Y7-0816-FOF · WS, isaue d July 7, 1977, 
in Docket No. 97 027 5-WS. ) In these orders, the Commi S J ion acc epted 
the utility's set~lement proposals chat 50 perc ent o( the legal and 
accounting costs be offset against the refund amount. However , ~t 
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should be noted that Orders Nos. 16971 and 23541 do not provide for 
the netting of costs incurred with filing gross-up refund reports 
with the excess gross-up collection's refund. Those Orders 
specifi~ally state, 

That all gross-up amounts in excess of a 
utility's actual tax liability resulting from 
i~s collection of CIAC should be refunded on a 
pro rata basis to those persons who 
contributed the taxes. 

Therefore, staff believes that once the contributors have paid 
the gross-up taxes on the CIAC, the contributors have fulfilled 
their obligation under Orders Nos. 16971 and 23541. FurLher, since 
those orders also provide that gross-up in excess of the utility's 
actual tax liability be refunded on a pro rata basis to those 
persons who contributed the taxes, staff believes that once the t,x 
liability is determined, it is the responeibil1ty of the Commiasion 
to ensure that excess payments of CIAC taxes are refunc'led in 
compliance with those orders. Therefore, staff does not believe 
that a reduction in the amount of refund a co~tributor is entitled 
to receive as a result of hie overpayment of gross - up taxes is 
appropriate. St~ff acknowledges that those costs were incurred Lo 
satisfy regulatory requirements; however, staff does not believe 
that the contributors should be held responsible for the legal and 
accounting costs incurred to determine whether they are entitled to 
a refund. Staff vie~s those coats as a necessury cost of doing 
business, and as such, staff believes it is appropriate for the 
utility to seek recovery of those amounts in a rate proceeding. 
Finally, staff believes that this situation is similar to when a 
utility files for an inctease in setvice availability chargee. The 
costs of processing the utility's service availability case are 
borne by the general body of ratepnyers, ~lthouJh the charges are 
set for future customers only. 

However, as .1.n the other cases referenced above, staff 
recognizee in this case that acceptancP. of the utility's request 
would avoid the substantial cost associated with a hearing, which 
may in fact exceed the amount of the legal and accounting costs to 
be recovered. Staff further notes that the actual costs associated 
with making the refunds have not been included in these 
calculations and will be absorbed by the utility. Moreover, ataff 
believes that the utility's request. is a reasonable "middle 
ground.n Therefore, staff recommends t.hat while not adopting the 
utility's position, the Commission accept Parkland'u request that 
it be allowed to offset 50 percent of the legal and accounting fees 
against the refund. 
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Staff's refund calculations are based on the method adopted in 
Order No . PSC-92-0961 ·FOF·WS . The adjustments wer'.! based on 
information provided by the utility in its gross-up reports, 
supplemental information, federal income tax returns on file. 
annual reports and recent Commission decisions . The adjustments 
have been explained in the body of this- recommendat ion and are 
reflected on Schedule No. 1. A summary of each y~:=ar' s refund 
calculation follows. 

ANNUAL GROSS- UP REfUND AMOUNTS 

1S94 

The utility proposes no refund in 1994. Staff has calculated 
an overcollection of Sl2,421 prior to consi~eration of 50 percent 
of legal and accounting costs. However, atter conside r ation of tbe 
legal and accounting costs, no refund is appro priate . 

Based on the utility's position as reflected in its ~ugust 27, 
1997 letter, that the $1,226,510 gain on forgiveness of 
indebtedness should be above-the-line, staff calculates that the 
utility's proposed above-the-line income 1s $1,286,967 for the tax 
period, March 1 through December 31, 1994, before the inclusion and 
effect of ta~able CIAC. However, as a result of the adjustments 
discussed above, staff calculated above-the - line income of 
$1, 184,253 before the inclusion and effect uf taxabl~ crAC for the 
same period and before considerat1on of staff 's NOL carry forward 
of $1,205,126. Order No. 23541, issued October 1, 1990, requires 
that CIAC income be netted against the above-the-line losses and 
that first year's depreciation 0:1 contributed assets be netted 
against taxable CIAC. When the NOL carry forward was netted 
against the adjusted income before CIAC and ita effects, the 
utility has $20,873 of NOLa remaining ... o of" get against ClAC and 
its effects. The utility collected $133,400 of taxable CIAC that 
was reduced by first year's depreciacion of $1,160 . Therefore CIAC 
receipts of s·•1,367 ($133,400 lese $1,160 lesa $20 . 873) are 
taxable for 1994. Based on the above, stat f calculates that 
Parkland has a taxable income resu J. t ing from the collect ion of 
CIAC. Applying the statutory tax rate of 37.63% results in income 
tax expense of $41,907 and a required gross-up of $67,191. The 
utility collected $79,612 of grose-up. Th~refore. staff calculates 
the overcollection to be $12,421, before th~ offaPt for SO percent 
of the requested legal and accounting fees. 

As previously discussed, ~taff recommends that the utility be 
allowed to offset SO percent of the legal and accou.rt ing fees 
against the overcollection. For 1994, the utility provided 
documentation for the combined legal and accounting tees of $25,491 
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for services rendered by Robert Nixon of Cronin, Jackdon, Nixon & 
Wilson and F. Marshall Deterding of Rose, Sundstrom & Bentley. In 
addition, the utility provided documentation for management fees of 
$43,526 for services rendered by East coast Equi t y Management 
Co~ration which were outside of its regular management contract. 
Some of the leaal and ac~ounting costa requested by ~he ulility 
related to cost incurred tu pre~Jare the utility's PP.tition to 
Continue Gross-up Authority. However, since these coste ~er~ not 
directly related to preparing the refund reports, consistent with 
past Commission decisions, those coats have been excluded in 
determi~ing the allowable legal and accounting cnAts to be 
recovered for purposes of the disposition of CIAC groAs .. up. 

Staff was, however, able t.o use some of thP. information 
provided in the petition to gross-up to calr.ulate the 1994 and 1~95 
refunds. Therefore, dtaff allocated the cost incurred to file th~ 
petition to continu~ to gross-up the refund calculation for 1994 
and 1995. Staff adjusted the legal and accounting expensts by 
allo~ing only 1/3 of those invoiced costs that directly related to 
initial petition for gross-up autrority in 1994; staff dJ.sc.1llow('d 
costs associated with the ClAC workshop. ~ancellati'?n 'lf gross 11p 
tariff, etc. As a result of these adjustments, etaff determined 
that $13,274 ~f the legal and accounting fees requested appeared to 
be directly associated with preparing the required report and 
calculating the tax effect, and, thus, are considered to be 
legitimate expenses. Fifty perr.ent of this amount is $6, 6J7 . 
Further, staff determined that $15,801 at thP. management fees 
should be considered. Fifty percent of this amount i s ~7, 901. 
Therefore, staff recommends that the utility be allowed to offset 
$14, 538 of lE'gal and ac<:ounting coste incurrP.d to p1·cpare tn~ 
gross-up refund reports, aga~ns~ any overcollec tion. Staff 
calculated an overcollection of $12,421 for 1994; therefore, 
$12,421 of the allowable legal, ~ccountlng, a 'd management expenses 
has been offset against the 19~4 overcollection of $12,421 and n0 
refund is nece qary. 

1995 

For 1995, the utility calculated a refund of $12, but proposes 
no refund because of the immateriality. Staff calculated an S '3 
refund and concurs that no refund should be required because of the 
immateriality. Legal and accounting costA were not exal'lined for 
this year because ataff recommends that no refund ia appropriatE' 

Parkland calculates that the above-the - line income is $60,~50 
for 1995, before the incl~sion and effect of taxable CIAC. 
However, as a result of the adjustments discuosed dPuve, staff 
calculates above-the-line i1,come of $11,412 before t.he incluaiot. 
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and effect of taxable CIAC for the same period. Because both th~ 
utility and staff =alculate above-the-line income before the 
inclusion and effects of taxable CIAC, the utility and staff are in 
agreement that all CIAC (reduced by first year's depreciation) is 
taxable. The utility's CIAC report indicates a total of $457,588 
in taxable CIAC was received, with $11,787 being deducted for first 
year's depreciation, resulting in taxable CIAC of $44~,801. Staff 
used the 37.63\ combined federal and s~ate tax rate as o~ovided in 
the CIAC report to calculate the tax effect of $167,75~ · ~~d gross­
up needed of $268,966. The utility collected $268,974 of groas-up 
moGies. Therefore, staff calculates the overcollec tion to be sa. 

btaff. recommends that no refund is appropriat~ because of the 
immateriality. 
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ISSUE 2: Should the docket be closed? 

RBCQtrR1ENDATION: Yes. Upon expiration o f the protes t period, if 
a timely protest is not filed by a substantially affected person, 
thia docket shc~ld be clo~ed. (JAEGER, rweNJIORA J 

STAFf ANALXSIS: Upon expiration of the protest period, if ~ timely 
protest is not filed by a subatant ially affected per .son, r:his 
docket should be closed. 
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