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DATE: 

TO: 

State of Flori~ • 
c.urr.u. Olla.& Of'ncl C'llfna. 1540 18\IMAJID o.uc IIOOLivAJID 

T•Jt•IIA ... , f'l.otuJIA J~ 

SEPTEMBER 24, 1998 

' ( /.• DIRECTOR, DIVISION Of RECORDS AND REPORTING 

.6~~/1 
DIVISION OF WATER AND WASTEWATER (ClAPP lice'_ 

0 
IFROH: 

DIVISION Of LEGAL SERVICES (MCRAE) ,A fl'/ 
RE: DOCKET NO. 980972-WS - APPLICATION FOR TRANSFER OF WATER 

AND WASTEMATER ~ILITIES or HYDRATECK UTILITIES, INC . TO 
TOWN or JUPITER ISLAND IN MARTIN CO~!TY, AND REQUEST FOR 
CANCELLATION OF CERTIFICATES NOS. 337-W AND 292-S. 
COUNTY: MARTIN 

AGENDA: OCTOBER 6, 1998 - REGOLAR J\G£NDA, - INTERESTED PERSONS MAY 
PARTICIPATE 

~'l'ICAL DA!IS: NONE 

SPECIAL INS'J'RUCTIONS: NONE 

FILE N»m AND LOCATION : S: \PSC\WAW\WP\ 980972WS. RCH 

Rydratech Utilities, Inc . , (Hydratech •Or utility) 15 a Class 
A utility located in Hartin County which was granted Certificate 
Nos. 337-W and 292-S. The utility serves approxilll4tely 5, 319 
residential and 200 commercial water customers and approximately 
4,454 residential and 240 commercial wastewater customers. 
According to the most recent information available, Hydra tech's 
1997 annual report filled with this Commission, the utility had 
annual operating reventJe o f $2,501,357 ilnd il net loss o! $260 , 802. 

On August 3, 1998, Hydratech filed an appliciltion with thil! 
Commission for transfer of water and wastewater facilities to the 
Town ot Jupiter Island (J'upi ter Island or the Town) pursuant to 
section 367.071(4) (a) , Florida Stotutes, and Rule 25-30.037(4), 
Florida Administrative Code. Included with the application was a 
copy of Resolution No. 378 in which Jupiter Island approved the 
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DOCKET NO. 980972Jil 
DATE~ September 24, 1998 • 
aqreement to purchase Hvdratech. A subsequent letter, dated Auqust 
21 , 1998 , from Hydra teuh's representative stated that the closinq 
had been scheduled for september 2, 1998 . The sale did close on 
September 2, 1998 . 

DISCUSSION OF ISSUIS 

ISSUE 1 : Should Hydra tech Utili ties, Inc ., be o rdered to show 
cause, in writing within 21 days, why i t should not be fined for 
violation of Section 367 . 071, Florida Statutes? 

BEC<HIE!iQM'ION: No. 
initiated. (MCRAE) 

A show cause proceedinq should not be 

S'V>.Ff ANALYSIS: As stated in the case backqround, Hydratech closed 
on tbe s~le ot its facilities to Jupiter Islond on Sept~Qr ~' 
1998, prior to obtai.ninq COlllllliasion appr oval for the sale . Section 
367 . 071(1), Florida Statutes, requires that: 

No utility shall sell, assiqn, or transfer its 
certificate of authorization, facilities or any portion 
thereof •.. , without determination and approval of t he 
commission that the proposed sale, assignment, or 
transfer is in the public interest .. . 

Section 361 . 161 (l), Flori.da Statutes, authorhes the Commission to 
assess a penalty of not more than $5,000 for each offense, i f a 
utility is found to have knowinqly retused t o comply with, or t o 
have willtully violated any provision of Chapter 367 . florida 
Statutes. 

Hydratech appears to have violated Section 367 . 071(1) , Florida 
Statutes, by tailiJlq to obtain the •pprov•l or the Commission prior 
to sellinq its facilities to Jupiter Island. While stat! has no 
reason to believe that the utility intended to violate this 
statute, ita act was .. willful" in the sense intended by Section 
367 . 161, Florida Statutes. ~Order No. Z4306, issued April 1, 
1991, in Docket No . 890216-TL. Utilities are charqed with the 
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~KET NO. 980972~ 
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knowledge of the Commission's rules and statutes. Additional ly, 
~lilt ia a c:ommon maxL!, faailiar to all lll.inds that 'ignorance of 
the law' will not excu&e any person, either civilly or criminally.H 
Barlow y . United States, 32 U.S. 404, 411 ( 18331 . 

Hydratech' s tailw:e to obtain COIDIIliasion approval prior to 
closing on the sale or ita facilities to Jupiter Island is an 
apparent violation of Section 367.071(1), Flor ida Statutes. There 
are, however, circumstances which appear "o :mitiqate the utility's 
apparent violation. On September 9, 1998,. staff counsel called 
Hydratech's counsel and confirmed that Jupiter Island scheduled the 
ule cloiJinq dAte to:r September: 2, 19!HI, Hyoratech' a counsel 
stated that this closing date was chosen by Jupiter Island to toke 
advanta9e of low interest rates on bonds used to finance the 
purchase of Hydratech. 

Although regulated utilities are ch .. ty-cd ::ith knowledge C\f 
Chapter 367, Florida Statutes, staff does not believe that the 
violation ot Section 367.071, Florida Statutes, rises in thest" 
circumstances to the level which warrants the initiation of a show 
cause proc,eedin9. Therefore, start reCOllllllends that the Commiaaion 
not order Hydratech to show cause tor tailinq to obtain Commission 
approval prior to closin9 on the sale of its facilities to Jupiter 
Island. 
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DOCKET NO. 980972~ 
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ISS!JE 2: Should the C')llllrlssion aclcnowledge the transfer of 
Hydratech Utilities, Inc., to the Town of Jupiter Island and cancel 
Certificate Nos. 337-W and 292-S? 

BECQtt11!fPA%ION: Yes. The Comm.ission should acknowledge the 
transfer of Hydratech Utilities, Inc., to the Town ot Jupiter 
Island and cancel Certiticate No.11. 337-1'1 and 292-S. (CLAPP) 

STAFf AK&LXSIS: Hydratech Utilities, Inc., (Hydratech or utility) 
is a Class A utility located in. MArtin County which was granted 
Certificates Nos. 337-W ond 292-S. The utility .serves 
approximately 5,319 residential and 200 commercial water customers 
and approximately 4, 454 resident.ial and 24.0 commercial wastewater 
customers . According to the most recent information available, 
Hydra tech's 1997 annual report filed with thi.s Commission, the 
utility had annual operating revenue of $2,501 ,357 and a net loss 
of $260,802 . 

On Auquat 3, 1998, Hydratech filed an application with this 
Commission for transfer ot water and wastewater facilities to the 
Town of Jupiter Island pursuant to Rule 25-30 . 037 (4), Florida 
Administrative COde. Included with the application were Resolution 
No . 378 from the Town of Jupiter Island, which among other tl1ings 
approved the transfer agTeement between the Town and Hydratech, and 
a copy of the transfer agreement between the two parties. The 
application givea the proposed closing date as on or before 
September 15, 1998. A subsequent letter, dated Auqust 27, 1998, 
from Hydratech's representative stated that the closing had been 
scheduled for September 2, 1998. The sale did close on September 
2, 1998. 

Pursuant to Rule 25-30.037(4) (d), Florida Administrative Code, 
the application fo·r transfer included a statement that Hydratech 
will retain no assets that would constitute a system providing or 
proposing to provide water or wastewater service to the public for 
compensation . The application also contained a statement that 
Jupiter Island obtained Hydratech's most recently available income 
and expense statement, balance sheet, statement ot rate base for 
regulatory purposes, and conltributiona-in-aid-ot-construct ion 
pursuant to Rule 25-30.037(4) (e), Florida Administrative Code . 

A statement that tbe customer deposits and interest thereon 
will be given to the Town of Jupiter Island as required in Rule 25-
30. 037(4) (g), Florida Administrati ve Code, was included in both the 
application and the transfer agreement. 
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Pursuant to the requirements ot Rule 25-30.037(4) !h), Florida 
Admlnistrative Code, a st~tement was included that Hydratech will 
pay all outstanding re9\llatory assessment fees (RAFs) and file the 
final Requlotory Asse.,sme:nt Fee Return within the time period 
required by the rules. The forma for payment of the 1998 RAFs were 
mailed to the utility's aqent on Auqust 28, 1998. 

Staff recommends that the application ill in compliance with 
all provisions of Rule 25-30 . 031, Florida Administrative Code. 
Pursuant to Section 367.071(4) (a) , Florida Statutes, the transfer 
of facilities, in whole or part, to a governmental authority shall 
be approved as a matter of ri9ht. Therefore, staff recommends that 
the Commission acknowledqe the transfer of Hydratech to the Town of 
Jupiter Island . Because Jupiter rsland is now providinq services, 
pursuant to Section 367.022 (2), Florida Statutes !governmental 
authority exemption), Water Certificate No. 337-W and Wastewater 
Certificate No. 292-S should be canceled. 
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lBBUi 3: Should this docket be closed? 

• 
BECCH41HDATIOH: Yes. No further action is required and thie 
docket should be closed. (MCRAE) 

StAFf JIK!U,XSIS: No further action is r equired in this docket, and 
this docket should be closed . 
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