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In Re: Juint Petition for 1 
Determination nf Need far an 
Electr ical  Power Plant in Volusia 1 
County by t h e  Utilities Cummission,) FILED: November 1'9 8 ' Iu  
City of New Smyrna 3each, Florida, 1 
and Duke Energy New Smyrna Beach 1 
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Power Company L t d . ,  L.L.P. 1 

PETITIONERS" MOTTON TO STRTKB PORTIONS OF PREFTLED DXRECT 
TESTXMONY OF F LORLDA POWER CORPORATZON'S 

V E L  De RX B 

The Utilities Commission, C i t y  of New Smyrna Beach, Florida, 

( "UCNSBt@ or Vt i l i t i e s  Commissionn) and Duke Energy New Smyrna 

Beach Power  Company, Ltd. , L. L. P .  ("Duke New Smyma") , 

collectively referred to as t lpet i t ioners ,  pursuant to Uniform 

Rule 28-106.206, Florida Administrative Code t r l F . A . C ,  I ! ) ,  hereby 

move to strike portions af the prefiled direct testimony of 

Michael D. R i b .  In support of this motion, Petitionera say: 

1. On October 12, 1998, Intervenor, Florida Power  

Corporation ( l l F P C ' t J  f i l e d  w i t h  the Commission in t h i s  docket, t h e  

direct t e S t i . M O 3 l y  and exhibits of Michael D. Rib. Partions of Mr. 

C K  ' . Rib's testimony constitute his legal opinion, as to the 

Commission's jurisdiction, t he  meaning of various statutory w p  I_ 

:AF provisions, and Florida Supreme Court precedent, and as such 

2='u--ahould be stricken. Legal arguments are not the proper subject 

- r prefiled testimony. 
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2 .  FPC'a attempt to boot-strap legal arguments into t h i s  3 
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:videntiary proceeding, in the guise of direct testimony, is 

inappropriate. In fn re: Investisation Into the Agsrox>r iate 
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R-Authern r f QP S t a  t ea Utili t;iaB, c. fnr all 

Reuulated S V B ~  in Br&f ord, B r e v a ,  C i t a s ,  Clav, C Q ~  l i a r ,  
Duval, Herna d , w a n d s ,  Lake, 

N 

Lucie. Valus ik  and Washinston cou nt- ' , 94 FPSC: 3:724, 

n o Hi Lee/Char lo t ta ,  Masion, Ma r t l n ,  

-sa Ll , Oranse. Osceala, Pasco, putma m , sem inale, S t. John s, St. 

(hereinafter l tmt ;h  e rn  State4 ' I ) ,  Commissioner Julia L. Johnson, 

serving as prehearing offioer, addreeeed a similar attempt to 

offer legal opinion as expert testimony, and Commissioner Johnsan 

stated:  . 
It has not been Cornmiasion practice to allow 

expert testimony on legal issues. I concur. The most 
appropriate place for  legal discussion is in a poat- 
hearing filing, such as a brief, where all of the 
parties have equal opportunity to present case law and 
argument in support of their poaition on the iasue. 
Cross-examination'of a witness an legal opinion fe not 
contemplated by Section 120.57# Florida Statutes, which 
provides for  a fact  finding proceeding. Legal argument 
is more appropriately reserved for argument. of counael 
in a party's brief. 

rd. at 3 ~ 7 2 6 .  In South ern States, Commissioner Johnson granted a 

motion ta a t r i k e  the  legal analyaia from t h e  prefiled testimony. 

The same rationale applies i n  this case. FPC will have ample 

opportunity to raise a l l  legal arguments1 in its post-hearing 

filing. It would be fundamentally inappropriate to require 

Petitioners to cross-examine Mr. R i b  on the legal issues 

addressed in h i s  direct testimony and more fully described below. 

3. Accordingly, t he  following portions of Mr. Rib's 

testimony should be stricken as inappropriate legal opinion: 

IIn fact ,  FPC has already made mQSt of the legal arguments 
that appear in Mr. Rib'e teetimany in its Motion to Dismiss 
Proceeding, f i l a d  in thi6 docket on September 8 ,  1998. 
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a. Page 8 ,  line 16 through page 9 ,  line 3. 

b. Page 9, line 6 through page 10, line 13. 

c. Page 13, line 7 (starting w i t h  rf (1) I t )  through line 

14 tending with the WQ ngevere") . 
d. Page 15, line 6 (starting w i t h  the word 

qiarelql through line 7 (ending with the word 

e. Page 15, line 14 (beginning with the word 

"merchant") through page 3 5 ,  line 19. 

E ,  Page 16, line 1 through page It;, line 9 (ending 

with the word l J s t a t e i I ) .  

g. Page 2 2 ,  line 4 through page 2 2 ,  line 12. 

h .  Page 23, line 7 ( s t a r t i n g  w i t h  the word I t  [ a ] s n )  

through line 10 (ending w i t h  the word I l u t i l i t i e s " ) .  

i. Page 2 9 ,  line 7 through line 10, 

4 .  The parties of record in t h i s  proceeding take the 

following positions on this motion: FPL, FPC, and FECA oppose 

it, and LEAF does not oppose it. Petitioners' counsel has 

attempted to obtain Staff's and TECU'e pmit fona ,  but wag 

unsuccessful. 

WHEREFORE, t h e  Utilities Commission, New Smyrna Beach, 

Florida and Duke Energy Mew Smyrna Beach Power Company, L t d . ,  

L . L . P .  request t h a t  the Commission atrike as legal opinion t h e  

above-cited portions of the direct teetimany of Michael D. Rib. 
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Respectfully submitted this th day of November, 1988. 

Flarida 3ar No. 966721 
Jwhn T. -Via, T I I  
Florida Bar No. 853668 
LANDERS & PARSONS, P.A. 
310 West Callage Avenue (ZIP 32301) 
Post Office Box 271 
Tallahassee, Florida 32302 
Telephone ( 8 5 0 )  631-0311 
T d e ~ ~ j p h r  ISSO) 224-5595 

Attorneys €or the Utilities Commission, 
C i t y  sf New Smyrna Beach, Florida, 

and 

Duke Energy New Bmyma Beach Pawer 
Campany Ltd., L.L .P .  
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CERTIFXCATE OF SERVICE 
DOCKET NO. 981042-Ebz: 

I HEREBY CERTIFY t h a t  a true and correct copy of the 
foregoing has been served by hand delivery ( * I  or by United 
States Mail, postage prepaid, on the following individuals t h i s  
- 4th day of November, 1998: 

Leslie J. Paugh, E s q u i r e *  
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Gunter Building 
Tallahassee, FL 32399 

Charles A. Guyton, Esquire 
Steel Hector & Davis 
215 South Monroe Street 
Suite 601 
Tallahassee, FL 32301 

William a.  Walker, 111 
Vice President, Regulatory Affairs 
Florida Power & Light Ca. 
9250 West Flagler St. 
Miami, FL 33174 

William B .  Willingham, Esquire 
Michelle Hershel, E m p i r e  
FL Electric Cooperatives AHSOC., Inc. 
P . O .  Box 5 9 0  
Tallahassee, FL 32302 

Susan D. Cranmer 
Asst. Secretary & Asst. Treasurer 
Gulf Power Company 
One Energy Place 
Pensacola, FL 32520-0780 

Jeffrey A. Stone, Esquire 
3eggs & Lane 
P . O .  Box 12950 
Pensacola, FL 32576-2950 

Gail Kamaras, E s q u i r e  
LEAF 
1114 Thomasville Road 
Suite E 
Tallahassee, FL 32303-6290 

G a r y  L. Sasso, E s q u i r e  
Carltan, Fields et a1 
P . O .  Box 2 8 6 1  
St. Petarsburg, FL 33733 

L e e  LI. Willis, Esquire 
Ausley & McMullen 
P . O .  B o x  391 
Tallahassee, FL 32302 

T e r r y  L. K a m m e r ,  COPE Director 
Syetcm Council U-4,  IBEW 
3944 Florida Blvd., Suite 202 
Palm Beach Gardens, FL 33418 

John Schantzen 
Syatem Council U-4, IBEW 
3944 F l o r i d a  Blvd., Suite  202 
Palm Beach Gardens, FL 33410 

J. Ruger Howe, Esquire 
Office of Public Counsel 
111 W, Madison Ave., Room 312 
Tallahassee, FL 32399-1400 

000887 


