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August 25,1999 

Mrs. Blanca S. Bay6 
Director, Division of Records and Reporting 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Re: 

Dear Ms. Bay61 

Docket No. 990691-TP (ICG Arbitration) 

Enclosed is an original and fifteen copies of BellSouth 
Telecommunications, 1nc.k Motion to Remove Issues from Arbitration, which we 
ask that you file in the above-referenced matter. 

A copy of this letter is enclosed. Please mark it to indicate that the 
original was filed and return the copy to me. Copies have been sewed to the 
parties shown on the attached Certificate of Service. 

Sincerely, A ,  

A,dd5HJ@ Michael P. Goggin 
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CERTIFICATE OF SERVICE 
Docket No. 990691-TP 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served via 

U.S. Mail this 25th day of August, 1999 to the following: 

C. Lee Fordham 
Staff Counsel 
Florida Public Service 
Commission 

Division of Legal Services 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

ICG Telecom Group, Inc. 
Mr. Carl Jackson 
50 Glenlake Parkway, Suite 500 
Atlanta, GA 30328 
Tel. No. (678) 222-7342 

Represented by McWhirter Law Firm 

McWhirter Law Firm 
Joseph McGlothlin * 
Vicki Gordon Kaufman 
117 South Gadsden Street 
Tallahassee, FL 32301 
Tel. No. (850) 222-2525 

Represents ICG 

F a .  NO. (678)222-7413 

F a .  NO. (850) 222-5606 



0 RIG I N AL 
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In the Matter of: ) Docket No. 990691-TP 
) 

Petition by ICG TELECOM GROUP, INC. ) 
for Arbitration of an Interconnection 1 
Agreement with BELLSOUTH 1 
TELECOMMUNICATIONS, INC. Pursuant to ) 
Section 252(b) of the Telecommunications ) 
Act of 1996. 1 

Filed: August 25, 1999 

MOTION OF BELLSOUTH TELECOMMUNICATIONS, INC. TO 
REMOVE ISSUES FROM ARBITRATION 

BellSouth Telecommunications, Inc. ("BellSouth") hereby moves for an 

order removing certain issues from the issues to be decided in this arbitration. 

BellSouth requests an expedited ruling from the prehearing officer with respect to 

this motion to avoid unnecessarily requiring the parties and the Commission Staff 

to address in their prehearing statements issues that are not appropriate for 

arbitration. 

1. On August 4, 1999, the Commission issued its Order Establishing 

Procedure in this matter (Order No. PSC-99-1532-PCO-TP). Attached to that 

Order as Appendix A were a list of 25 tentative issues. Tentative Issues 5 and 

18-25 concern demands by ICG that the Commission impose liquidated damage 

or penalty requirements on BellSouth. In particular, Tentative Issues 5, 18, 20, 

22 and 24 ask whether liquidated damages or penalties should be imposed if 

BellSouth were to fail to meet certain obligations that may be included in the 

parties' agreement. Tentative Issues 19, 21,23 and 25 ask whether additional 

liquidated damages or penalties should be imposed if BellSouth's failures to meet 

such obligations were repeated or continuing. As the Commission ruled in its 
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Order No. PSC-96-1579-FOF-TP (December 31, 1996), it lacks the statutory 

authority to award damages and thus, these issues are not appropriate for 

arbitration. See also, Order No. PSC-99-1309-PHO-TP (July 8, 1999). 

BellSouth objected to the inclusion of these issues at the Issue Identification 

Workshop held in this matter on July 7, 1999 and requested that its objections be 

decided by the Prehearing Officer. In order to conserve the resources of the 

Commission Staff and the parties, BellSouth hereby requests a ruling on these 

issues prior to the Prehearing Conference. 

2. Even if the Commission had the authority to grant the remedies 

ICG seeks in these issues, ICG, in arbitration proceedings it has brought in other 

states, has either withdrawn these issues or submitted testimony to the effect 

that such issues were not appropriate for arbitration. In Alabama, ICG and 

BellSouth agreed to withdraw a number of issues from a virtually identical 

complaint. ICG also unilaterally withdrew the exact same issues “pertaining to 

performance standards, measures and remedies” that BellSouth requests be 

excluded by the Commission in this Motion. Statement of Partial Settlement, In 

the Matter of Petition by ICG Telecom Group, Inc. for Arbitration of 

Interconnection Agreement with BellSouth Telecommunications, lnc. Pursuant to 

Section 252(b) of the Telecommunications Act of 7996, Dkt. No. 27609 (APSC 

filed Aug. 11, 1999) (attached as Exhibit A). Similarly, in testimony before the 

North Carolina Utilities Commission, ICG’s witness stated that ICG believes that 

the liquidated damages issues there, which were, again, virtually identical to the 

issues BellSouth requests be excluded in this Motion, were “not appropriate for a 
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two party arbitration proceeding.” Prefiled Rebuttal Testimony of Karen Notsund 

on Behalf of ICG Telecom Group Inc. at 8-9, In the Matter of Petition of ICG 

Telecom Group, Inc. for Arbitration of Interconnection Agreement with BellSouth 

Telecommunications, Inc. Pursuant to Section 252(b) of the Telecommunications 

Act of 7996, Dkt. No. P-582, Sub 6 (NCUC filed 1999) (attached as Exhibit 6). 

Jurisdictional obstacles aside, ICG cannot demonstrate that these issues would 

be any more appropriate to be decided in the context of a two party arbitration in 

Florida than they would be in North Carolina. 

For the reasons stated, BellSouth respectfully requests that its motion be 

granted. 

Respectfully submitted this 25th day of August, 1999 

NANCY B.MH ITE 
MICHAEL P. GOGGIN 
c/o Nancy Sims 
150 South Monroe Street, #MOO 
Tallahassee, Florida 32301 
(305) 347-5558 

R A& 
R. DOUGLAS LA KEY 
E. EARL EDENFIELD, JR. 
675 West Peachtree Street, W300 
Atlanta, Georgia 30375 
(404) 335-0747 
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