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Director, Division of Records and Reporting
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2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Re: Docket No. 990691-TP (ICG Arbitration)

Dear Ms. Bayé:

Enclosed is an original and fifteen copies of BellSouth
Telecommunications, inc.'s Motion to Remove Issues from Arbitration, which we
ask that you file in the above-referenced matter.

A copy of this letter is enclosed. Please mark it to indicate that the
original was filed and return the copy to me. Copies have been served to the
parties shown on the attached Certificate of Service.

Sincerely, -
/M/%ﬁg/”/ééfj
Michael P. Goggin )

cc: All Parties of Record
Nancy B. White
Marshall M. Criser il
R. Douglas Lackey
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CERTIFICATE OF SERVICE
Docket No. 990691-TP

| HEREBY CERTIFY that a true and correct copy of the foregoing was served via
U.S. Mail this 25th day of August, 1999 to the following:

C. Lee Fordham

Staff Counsel

Florida Public Service
Commission

Division of Legal Services

2540 Shumard Oak Boulevard

Tallahassee, FL 32399-0850

ICG Telecom Group, Inc.

Mr. Carl Jackson

50 Glenlake Parkway, Suite 500
Atlanta, GA 30328

Tel. No. (678) 222-7342

Fax. No. (678)222-7413
Represented by McWhirter Law Firm

McWhirter Law Firm
Joseph McGlothlin *

Vicki Gordon Kaufman
117 South Gadsden Street
Tallahassee, FL 32301
Tel. No. (850) 222-2525
Fax. No. (850) 222-5606
Represents ICG

Michael P. éogg"% g c@




ORIGINAL

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In the Matter of: ) Docket No. 990691-TP
)
Petition by ICG TELECOM GROUP, INC. )
for Arbitration of an Interconnection )
Agreement with BELLSOUTH )
TELECOMMUNICATIONS, INC. Pursuantto )
Section 252(b) of the Telecommunications )
)

Act of 1996.
) Filed: August 25, 1999

MOTION OF BELLSOUTH TELECOMMUNICATIONS, INC. TO
REMOVE ISSUES FROM ARBITRATION

BellSouth Telecommunications, Inc. (“BeliSouth™) hereby moves for an
order removing certain issues from the issues to be decided in this arbitration.
BellSouth requests an expedited ruling from the prehearing officer with respect to
this motion to avoid unnecessarily requiring the parties and the Commission Staff
to address in their prehearing statements issues that are not appropriate for
arbitration.

1. On August 4, 1999, the Commission issued its Order Establishing
Procedure in this matter (Order No. PSC-99-1532-PCO-TP). Attached to that
Order as Appendix A were a list of 25 tentative issues. Tentative Issues 5 and
18-25 concern demands by ICG that the Commission impose liquidated damage
or penalty requirements on BellSouth. In particular, Tentative Issues 5, 18, 20,
22 and 24 ask whether liquidated damages or penalties should be imposed if
BellSouth were to fail to meet certain obligatiocns that may be included in the
parties’ agreement. Tentative Issues 19, 21, 23 and 25 ask whether additional
liquidated damages or penalties should be imposed if BellSouth's failures to meet

such obligations were repeated or continuing. As the Commission ruled in its
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Order No. PSC-96-1579-FOF-TP (December 31, 1996), it lacks the statutory
authority to award damages and thus, these issues are not appropriate for
arbitration. See also, Order No. PSC-99-1309-PHO-TP (July 8, 1999).
BellSouth objected to the inclusion of these issues at the Issue Identification
Workshop held in this matter on July 7, 1999 and requested that its objections be
decided by the Prehearing Officer. In order to conserve the resources of the
Commission Staff and the parties, BellSouth hereby requests a ruling on these
issues prior to the Prehearing Conference.

2. Even if the Commission had the authority to grant the remedies
ICG seeks in these issues, ICG, in arbitration proceedings it has brought in other
states, has either withdrawn these issues or submitted testimony to the effect
that such issues were not appropriate for arbitration. In Alabama, ICG and
BellSouth agreed to withdraw a number of issues from a virtually identical
complaint. ICG also unilaterally withdrew the exact same issues “pertaining to
performance standards, measures and remedies” that BellSouth requests be
excluded by the Commission in this Motion. Statement of Partial Settlement, /n
the Matter of Petition by ICG Telecom Group, Inc. for Arbitration of
Interconnection Agreement with BellSouth Telecommunications, Inc. Pursuant to
Section 252(b) of the Telecommunications Act of 1996, Dkt. No. 27609 (APSC
filed Aug. 11, 1999) (attached as Exhibit A}. Similarly, in testimony before the
North Carolina Utilities Commission, ICG's witness stated that ICG believes that
the liguidated damages issues there, which were, again, virtually identical to the

issues BellSouth requests be excluded in this Motion, were “not appropriate for a




two party arbitration proceeding.” Prefiled Rebuttal Testimony of Karen Notsund
on Behalf of ICG Telecom Group Inc. at 8-9, In the Matter of Petition of ICG
Telecom Group, inc. for Arbitration of Interconnection Agreement with BellSouth
Telecommunications, Inc. Pursuant to Section 252(b) of the Telecommunications
Act of 1996, Dkt. No. P-582, Sub 6 (NCUC filed 1999) (attached as Exhibit B).
Jurisdictional obstacles aside, ICG cannot demonstrate that these issues would
be any more appropriate to be decided in the context of a two party arbitration in
Florida than they would be in North Carolina.

For the reasons stated, BellSouth respectfully requests that its motion be
granted.

Respectfully submitted this 25th day of August, 1999

Nowea 12 i

NANCY B-WHITE 2,
MICHAEL P. GOGGIN

c/o Nancy Sims

150 South Monroe Street, #400
Tallahassee, Florida 32301
(305) 347-5558

A ﬂm;’w

R. DOUGLAS LACKEY

E. EARL EDENFIELD, JR.

675 West Peachtree Street, #4300
Atlanta, Georgia 30375

(404) 335-0747
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STATE OF ALABAMA
PUBLIC SERVICE COMMISSION
MONTGOMERY

_ DOCKET NO. 27600
BEFORE THE ALABAMA PUBLIC SERVICE COMMIBSION

1n the Mattey of:

Patition by 1CG Telecom Group, Ine.
for Askitration of In i
Agrooment With BellSauth
Telecommunications, Iac. Pursuant
Te Section 252() of the
Talecoramunications Act of 1996

STATEMENT OF PARTIAL
SETTLEMENT

- e’ A et N Yt

BeliSouth and YOG have agrood to withdraw the fallowing issuss fom the arbitation:
1. lasue 2 - Bana Fide Requast Procoss
2 Yesuss 9 snd 10 - Percent Local Uss/Purcant Intorstste Use aod Traffic Reporting
3. Tesues 12 - 15 - Vendor Certification
4. 1asus 16 - Conversion fom Virtual to Physical Collecstion
[ Tsaue 17 - Sublesse of Cageless Collocation Space
6. Issuc 18 - Number Portability
? Tssue 3 - Packet Switching Unbundlsd Network Elements
' With respect to items 2, 3, 4, 5, 4nd 7, sbove, this agreement is conditioned upon the partiss’
reaching agrecment on contyact language which embodios the principles eutlined in joint sxhibits
1 - 5, aftached hereto and Incorporated harsin by refevence.
ICG unilsterally withdraws iswuos 5 sad (9 - 26, pertaining to performance standards,

measures and romedios.

=yhibiy A




{n sccordance with the foregoing. BeliSauth withdzaws 1he prefiled restimany offered by
wimesses Pate, Thierry and Caldwell, and ICG withdruws the prefiled testimony offarsd by withexs
Notsund. Within one weak of the conclugion of the hearing both parties will submit revised versions
of the prefilcd direct and rebuttal testimony of the remaining Witnseses redacted to omit testimony
relative to the issuss listed sbove.

This the 11® dey of Auguat, 1999.

ICG TELECOM GROUP, INC.

BELLSOUTH TELECOMMUNICATIONS, INC.

By :
D. Owen Blake, J5., Bsq.
Gensral Coungel - Alabams
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION
RALEIGH
DOCKET NO. P-582, SUB 6

REFORE THE NORTE CAROLINA UTILYTIES COMMISSION

In the Matter of: ;

Petiion by ICG Telecom Group, Inc. ) PREFILED REBUTTAL TESTIMONY

for Asbitnation of Interconnection ) OF KAREN NOTSUND ON

A With BellSouth ) BEHALF OF ICG TELECOM

Telecommunications, Inc. Pursuant ) GROUP, INC.

To Section 252(b) of the )

Telecommunications Act of 1996 )

Q. PLEASE STATE YOUR NAME, ADDRESS AND EMPLOYMENT.

A. My name iaKumNomthde«Mofwmmmo
Communications. My ofice is located st 180 Grand Avenus, Oakdand, Californis.

Q. PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND AND WORK
EXPERIENCE.

A. rm;mdsmw-mmwwmyormm Bugene in 1993 snd

.mmww«mmumdcmnmmm. Talso
have completed Ph.D. lovel course wark. !bqnnwkiaﬂutdmuumiuﬁomwm
in zsesusmwmmmnﬂfemhMeumm My
primary responsibilities concerasd {nvestigations into the economic implications of markst
restructuring for telecommunications consumers. In 1993, 1 began working in regulatory
affairs for the Western Region of AT&T Local Services/ TCO. | was promoted from

AR-AM 3NN 3
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! Roguliatory Manages 1o the Directar of Ragulatory Afirs in Fme [997. In that position, I
A was respoasible for TCG’s regulatory interasts in six states. In Msy 1999 | joinod ICQ s

3 s Senior Director of Governmant Affairs.

4 Q. HAVE YOU TESTIFIED IN STATE REGULATORY PROCEEDINGS BEFORE?

S A Yes. On behalf of ICG, I recantly participasted In o technical workshop befors ead

; Adminisrative Law Judge (VALI™) of the Califsmis Public Utilities Commission on the
K4 appropriate performance messures incentives plan for GTE California (GTEC™). 1 wes the
8 lead presenter of s proposal supported by s coulition of campetitive local exchange carriers.
9 In Pebrusry of this year, ] pravented s similar plan on behalf of ATRT, to the same ALJ to
10 be spplied to Pacific Bell. I made a similar proposal to the Nevada Commission stafl in
11 1995. On behalf of TCG, I have testifiod before the staze publio service commissions of
12 California, Colorsdo, Utsh and Astzona.

Q. WHATIS THE PURPOSE OF YOUR REBUTTAL TESTIMONY?
14 A. mmondwmﬂmmthmxpmﬁm'ammmm;

18 performance standards and enforcement mechanizms on pago 38 of his testimony.

16 Q. ARE YOU FAMILIAR WITH TEE PORTION OF THE 1997 ATAT/BELLSOUTH
17 ARBITRATION ORDER REFERENCED ON PAGE 3 OF MR. VARNER'S
13 . TESTIMONY?

19 A. Yes.

0 Q. DID THE COMMISSION'S DECTSION IN THAT ARBITRATION FORECLOSE
21 FURTHER COMMISSION CONSIDERATION OF PERFORMANCE MEASURES
22 AND BENCEMARKS?

SVAR-BAL/ LHIVEY .1 3
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12

14
14
16
17
18
19
20

21

A.

No. aymmdbwmm.mmnw the right
to revisit this lssue. mCOmuizﬂon‘ommzhnhwmtpmwm
Commission 1o, “become invoived, at this stags, in the minutise of performance standards”
and that is “would Se premasuzs for the Commission o imposs” parfarmance niandards ot
that tims. Recommended Arbitration Ordar, Petition of ATAT Commuunications of the
Southern States, Inc. for Arbitratian cf Intercormaction with BellSouth Telscommunications,
Inc., Docket No. P-140, Sub 50, (the wAT&T/BeliSouth RAD™), p. 11. A great deal of
experience has been gained since this Order was {ssued. The AT&T/BallSouth arbitration
was the first inteconnection arbitration conducted by the Commission after the
Telocommanications Act of 1996 (ths “Act”). The hearing was conducted In July 1996, only
four months after the Act became law. The Commission, the parties and, indced, the
ndustry - ILECs and CLPs ke - had simost 50 experience ia the competitivo local
exchange ervironmont. mmomdommummmhmdmmm
b Comanission 1o consider the sass thoroughly st thl tims. Furthermare, the evidence wil
clearly demontrate the noed for Commission adoption of a thorough set of performancs
measures and self-alfectusting enfarcement mechaniums. At this stage in the development
of competition, Commission iavoivement is badly neodad and no longer premature.
WHAT IN PARTICULAR ABOUT THIS EXPERIENCE SUGGEYTS THE NEED
FOR THE COMMISSION TO ADOFT PERFORMANCE MEASURES AND
ENFORCEMENT MECHANISMSY

The Commission’s mmacnsmmmmmmmmmw
not been fulflled. - In the A 74T DeliSouth RAO, the Commission canciuded that:

VAB=AAMHABTRT.Y 3
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12
13

&
16
17
- 18
19

20

21

23

24

BellSouth has indicsted s willingness to negotiste performance

e o i w1 3908 Bl . e

question without flurther nsad of Commissien intervention.
AT&T/BaliSaulh RAO, p. 11.
The stark contrast of this Commission ecpectation with Mr. Vamer's testimony demanstrates
why Comsmission intervention ls ascessary sfter all. Mr. Vamer dismisses the issus b ten
lines of sestimony. Ho does not acknowiedge the Commission’s sxpectation that BaﬂSeuth
will negotiste this issue in good flth. He challengss the Commiagion’s authority and
juriadiction to cven consider the lssue. s position apparently not sxcpressed by BellSouth in
the AT&T whitrstion Finally, M. Vaner nates that enforcement mechanisms ere
UnnRECCIsAY.
PO YOU AGREE WITH MR. VARNER THAT THE COMMISSION LACKS THE
LEGAL AUTHORITY TO ADOPT PERFORMANCE STANDARDS AND
ENFORCEMENT MECHANISMS?

No. While, like Mr. Vamar, I am not an witornsy, the Comumission appears to have ampls
logal suthority. The Telecomumunications Act of 1996 (the “Act™) and implementing FCC
Mesrnmmmmwmw-m%mmumw
unbundied network elemants and resale 83 parity to that whish it provides to itself. Ses 47
U.S.C. § 251(a)3)C); 47 CFR. § S1-503(a)3). Ascass 1o astwork elements must be
provided on & nondiscriminatory basls, snd the level of sccess must be equal in tems of
“quality, accuracy, snd timeliness.” Application af Ameritech Michigan Purssant 1o § 371
of the Communicattions Act of 1934, as Amendisd, to Provids In-Region, InterLATA Services
i1 Michigen, CC Dockat 96+98, § 139. N.C.G.S. § 62-110 contains provisions suthorizing

PIAS-BAL/34TTRY.S 4
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16
17
13

19

2

22

A.

the Commission to sdopt rules tegarding intercommection and unbundied sccess 10 natwork
dements. Also, in ita decision rejocting BallSouth’s second Loulsians Section 271
spplicssion, the FCC cited the Loulsians Commission's requirement thet BeliSouth develop
performance siandards and, indeed, spplauded the Louislans Commission for taking thess
steps. In the Mamer of dApplication of BellSaah Corporation, BellSouth
Telecommunicarions, Inc., and BellSouth Long Distance, for Provisions qf In-Region,
InterLATA Services in Lovisiana, CC Dockat 982121, § 93. This Commission also has
goneral supervisory suthority over telephons companies.

DO YOU AGREE WITH MR VARNER THAT PERFORMANCE MEASURES AND
INFORCEMENT MECHANISMS ARE NOT NECESSARY?

No. A fecilities-based carrier such a3 ICG is dependent upon BellSouth for essontial
network elements. Preordwing, ordering, provisloning, billing, repair and maintenance of
these facilities is provided by BellSouth. ICG is similarly dependent upon BeliSouth with
respect to resold services. If BeliSouth’s performance on any of thase functions falls short,
ICG's customer holds ICG responsible. 1CG's customar does not care if it was really
BellSouth's fault. In the customer’s ayes, ICG is responsible. This dependent relationship
is what males this issue so important to the developmant of local competition. Porformance
sandards and enforcement mechanismas must be put in place to hold BeliSouth accauntable.
Otherwise, BellSouth has no incentive to parform at a leval that will ensble ICG to meet the
sxpectations of its customers.

HAS TRERE BEEN RECENT ACTIVITY BY OTHER STATE COMMISSIONS ON
TBE ISSUL OF PERFORMANCE MEASURES AND ENFORCEMENT

TARCRAL/NOSTIY. L 5
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)
11

14
15
16
17
18
19
30
21

MECHANISMS?
Yes. The Texas Public Service Commitsion staff hat Zonoucted an Uvvestigation of

pufnmmmulad\ommamomtuw“ﬂ!m A week after 1CG
Glad 1ta petition in this docket, the Texas Commision staff Sled its recommendation on
pmm.mmmuuwwmmm I¢ Is widely anticipatod that the
staff report will be adopted by the Commission. A copy of the saff report along with
modifications to measurements 1, 2 and 13 which the staff filod on July 9, 1999 aro attached
to my testimony s3 Exhibit A,

Also On Tuly 1, 1999 an Administrative Law Judge (ALJ) of the Califarnis Public Utlities
Conunission (CPUC) issund & draft decision sdopting 44 parformances messurements. A
copy of this draft decision is inchuded s Ezhibis B to my testimony. Nearly all of these
measures were agreed to by Pacific Bel and GTE Californis. The drakt decision includes
an attachmem that dsacribes cach of the performance moasurements. In sddition, the
following information is included for esch perfarmance measure: calculstion formuls, level
of dissggrogation, reporting requirements, geogsaphic level, massunble sandard (i.c., retall
analag or benchmark), business rules and notas. Bach of these camponents is necessary to
sctually implement the performance measures. Without this degres of speciBicity, much of
mwmmmuuuwmmmwuwmmm-mamw“
or to the competing local providers (“CLPY").
maucmuuatumu!wrhhepwhwuuwdu'podﬁwoahewtoddnu
violation ofmwﬁowumwmmmmwhpﬁhmwuntoh
viclstion. A yoparats decision will ba issued on these issues. Only whan a framewerk ks

A=A/ 14V 6
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13
16
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18
15
20
2l

22

A,

this is in ymmmmnhwmmnmummma
10 provido performance parity, &s required by the Ast, snd have s mechanism in place t0
enfarce the obligstion. .

HAS BELLSOUTH ACKNOWLIDGEID THE NEED FOR PERFORMANCE
STANDARDS AND ENFORCEMENT MECHANISMS?

Ye3. BeliScuth has propused & set of performance mesnres 1o assure nondiscriminstory
access 1o unbundied ascwork slemants to the Federsl Comemunications Commission
(“FCC™). mmmmmmwmmmmnﬂsMwmmw
CLPs for failure to meet the pmmubmdmwhmbw A capy of the gx Basle
filing by BellSouth regarding this praposal is attached w5 Exhibit £ to my testimony.
HAS BELLSOUTH OFFERED TO INCLUDE THIS PROPOSAL IN THE
BELLSOUTR/ICG INTERCONNECTION AGREEMENTY

No. BellSouth has been unwilling to negotiste performance maasires and corresponding
mmwm.mmnmtchmoummm
to win Section 271 spproval. Prom what ICQ can determine, BellSeuth's proposal 1
eﬁnditiomd on FCC spproval of & BellSouth Section 271 spplication.

WHAT IS REQUIRED TO D!WD!ANWMO!WOMCE
STANDARDS AND ENFORCEMENT MECHANITSMS?

Four ntsps must be teken. Firm, NMMMMMMMMMd
st & lovel of disaggregation such that o ike-ta-like comparisen can ba made between the
p-ﬁommmemproﬁuwwwwmm. For aample, s parformance
messurement of the Avarage Rasponss Tims 1o & Firm Order Comunitment must be

[T T T YRYE Ll oY 1
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18}
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18
16
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19
30
21

22

A

mmwwmummpmmmwm of disaggrogation,
s comparison weuld meaninghess, L.s., wwﬂwm The sacond fep,
is 10 collect mowshly data on the perfarmance of the ILEC, the ILEC's affilistas, if any, asch

CLP individually and in the sggregate for each of the bmeansres. Thae third step is to
mpwamu:ﬁcdmwmauwmmmmmmwmmu
“mmqutoummucmww The fourth stap ba to develop the parity
mmwmmmwmmmmm«om)mmm
provided parity service. m:m«mmwnofmmnmamm
mu.EChuﬁBenMoank.

WEY 1S COMMISSION ACTION NECESSARY ON THIS ISSUE?
mcmﬁm-ammtmmmmmw-mcm«w-mow
not unressonsble. uawu.mmwommmmwkwtwm
demonstrated any willingnosd t0 nagotiats this ivmie. The pamdon must intervons, or
CLPs will bo left complataly withous resourss.

IS 1CG ASKING THE COMMISSION TO ARBITRATE THIS ISSUT?

No. ICG believes that the Commission should initiats & generic pracesding tc consider
mpﬁmmmmmmmm As 1CQ has reviewed
mmpmuwrwmcmwwndsm'-mmu
this issue st the FCC, lCGhumdudstlmhw.mpmbr;mm
meumg.mm«mmmmwmmu
mummmmmmmmhmu&mcmuam
sfferan: sapndasds for diferant ILECS and CLPY was welhfounded. A ganeric proceeding

NSRRI/ 3EEVIY.A ]



simed mwemerp-mmmmwmmhmm
practical approach. To give this important issue the carefl, In-depth conslderstion jt
ducmﬁﬂgg@emmmﬁmowm:mpwamwmqu
entire industry can be voiced. 1CG believes that the actions taken by the Texss sad
California Comynissions provide a sound basls for action by the North Caroline Utilities

Commission.
DOQES THIS CONCLUDE YOUR TESTIMONY?

Yeos.




