MCWHIRTER REEVES

ATTORNEYS AT LAW
TAMPA OFFICE: PLEASE REPLY TO: TALLAHASSEE OFFICE:
400 NORTH TAMFA STREET, SUITE 2450 117 SOUTH GADSDEN
TAMPA, FLORIDA 33602 ‘TALLAHASSEE, FLORIDA 32301
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November 12,1999 () 4}/
BY HAND-DELIVERY %‘7
Blanca S. Bayo, Director
Division of Records and Reporting
Betty Easley Conference Center
4075 Esplanade Way
Tallahassee, Florida 32399-0870

Re: Docket Number 990691-TP

Dear Ms. Bayo:

On behalf of ICG Telecom Group, I am enclosing a Request for Official Recognition
and Notice of Supplemental Authority, with the following attachments, for filing:

1. Recommended Arbitration Order in North Carolina Utilities Commission
Docket No. P-582, Sub 5, In the Matter of ICG Telecom Group, Inc. for
Arbitration of Interconnection Agreement with BellSouth Telecommunications,
Inc. Pursuant to Section 252(b) of the Telecommunications Act of 1996; and

2. Third Report and Order and Fourth Further Notice of Proposed Rulemaking in
Federal Communications Commission CC Docket No. 96-98.

Also enclosed are fifteen copies of the Request for Official Recognition and Notice of
Supplemental Authority, with Attachments 1 and 2, for distribution.*
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

ORIGINAL

In the Matter of:

Petition by ICG TELECOM GROUP, INC. Docket No. 990691-TP
for Arbitration of an Interconnection
Agreement with BELLSOUTH
TELECOMMUNICATIONS, INC. Pursuant to
Section 252(b) of the Telecommunication

Act of 1996

Filed: November 12, 1999

R R e

ICG TELECOM GROUP, INC.’S
REQUEST FOR OFFICIAL RECOGNITION AND
NOTICE OF SUPPLEMENTAL AUTHORITY

ICG Telecom Group, Inc. (ICG), pursuant to §120.569(2)(j), Florida Statutes,
requests that the Commission take official recognition of the attached orders. The first order
was entered in Docket No. P-582, Sub 6, involving ICG and BellSouth in North Carolina.
The second is the FCC’s order on UNE pricing.

1. The arbitration order from the North Carolina Utilities Commission is attached
hereto as Attachment 1.

2. The FCC order on UNE pricing, Third Report and Order and Fourth Further

Notice of Proposed Rulemaking, In the Matter of Implementation of the Local Competition

Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98 (November 5,

! The North Carolina order is subject to the opportunity of the parties to submit objections '_
to the order, which, if filed, would be disposed of in a subsequent order.
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1998, is attached hereto as Attachment 2.
WHEREFORE, ICG requests that the Commission take official recognition of the

orders listed above.

ﬁ
Zfseph z McGlothlin

Vicki Gordon Kaufman

McWhirter, Reeves, McGlothlin,
Davidson, Decker, Kaufman,
Arnold & Steen, P.A.

117 South Gadsden Street

Tallahassee, Florida 32301

Telephone: (850)222-2525

Telecopy: (850)222-5606

Albert H. Kramer

Dickstein Shapiro Morin & Oshinsky, L.L.P.
2101 L Street, N.W.

Washington, D.C. 20037

Telephone: (202) 785-9700

Attorneys for ICG Telecom Group, Inc.



CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that a true and correct copy ICG Telecom Group, Inc.’s Request for
Official Recognition and Notice of Supplemental Authority (with attachments) by hand-delivery*
and by U.S. mail this 12" day of November, 1999 to:

*Lee Fordham

Florida Public Service Commission
Division of Legal Services

2540 Shumard Oak Boulevard
Gunter Building, Room 370
Tallahassee, FL 32399

*Nancy B. White

*Michael P. Goggin

c/o Nancy Sims

BellSouth Telecommunications, Inc.
150 South Monroe Street, Suite 400
Tallahassee, Florida 32301
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Recommended Arbitration Order
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION
RALEIGH

DOCKET NO. P-582, SUB 6
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION
in the Matter of
Petition by ICG Telecom Group, Inc. For Arbitration )
of Interconnection Agreement with BellSouth } RECOMMENDED
Telecommunications, Inc. Pursuant to Section 252(b) } ARBITRATION
of the Tefecommunications Act of 1996 ) ORDER

HEARD IN: Commission Hearing Room 2115, Dobbs Building, 430 North Salisbury
Street, Raleigh, North Carolina, on Tuesday, August 3, 1999

BEFORE: Chairman Jo Anne Sanford, Presiding; and Commissioners Robert V.
Owens, Jr. and Sam J. Ervin, |V

- APPEARANCES:
FOR ICG TELECOM GROUP, INC.:
Henry Campen, Jr., Parker, Poe, Adams & Bemstein, First Union Capitol
Center, Suite 1400, 150 Fayetteville Street Mall, Raleigh, North Carolina
27602

Albert H. Kramer, Dickstein, Shapiro, Marin & Oshinsky, 2101 L Street NW,
Washington, D.C. 20037-1526

FOR BELLSOUTH TELECOMMUNICATIONS, INC.:
Edward L. Rankin, 11!, Generali Counsel - North Carolina, BellSouth
Telecommunications, Inc., Post Office Box 30188, Chariotte, North Carolina
28230
A. Langley Kitchens, General Attomey, and E. Earl Edentfield, Jr., General
Attorney, BellSouth Telacommunications, Inc., 675 West Peachtree Strest,
Atianta, Georgia 30075

FOR THE USING AND CONSUMING PUBLIC:

Robert B, Cauthen, Jr., Staft Attorney, Public Staff - North Caralina Utilities
Commission, Post Office Box 29520, Raleigh, North Carolina 27626-0520




BY THE COMMISSION: This arbitration proceeding is pending befare the North
Carolina Utilities Commission pursuant 10 Section 252(b) of the Telecommunications Act
of 1996 (TA96 or the Act) and Section 62-110(f1) of the North Caralina General Statutes.
On May 27, 1999, ICG Telecom Group, Inc. (ICG) filed a Petition in this docket which
initiated this proceeding. By its Petition, ICG requested that the Commission arbitrate
certain terms and conditions with respect to interconnection between itself as the
petitioning party and BeilSouth Telecommunications, Inc. (BellSouth).

The purpose of this arbitration proceeding is for the Commission to resoive the
issues set forth in the Petition and Responses. 47 U.S.C.A. Section 252(b)(4)(C}. Under
the Act, the Commission shall ensure that its arbitration decision meets the requirements
of Section 251 and any valid Federal Communications Commission (FCC) regulations
pursuant to Section 252, Additionally, the Commission shall establish rates according to
the provisions in 47 U.S.C.A. Section 252(d) for interconnection, services or network
alements, and shall provide a schedule tor implementation of the terms and conditions by
the parties to the agreement. 47 U.S.C.A. Section 252(c).

Pursuant to Section 252 of TA96, the FCC issued its First Report and Order in
CC Docket Numbers 96-98 and 95-185 on August 8, 1996 (Interconnection Order). The
interconnection Order adopted a forward-looking incrementai costing methodology for
pricing unbundled network elements (UNEs) which an incumbent local exchange company
(ILEC) must sell new entrants, adopted certain pricing methodolagies for calculating
wholesale rates on resold telephone service, and provided proxy rates for State
Commissions that did not have appropriate costing studies for UNEs or wholesale service.
. Several parties, including this Commission, appealed the Interconnection Order and on
October 15, 1996, the United States Court of Appeals for the Eighth Circuit issued a stay
of the FCC’s pricing provisions and its "pick and choose" rula pending the outcome of the
appeals.

The July 18, 1997 muling of the Eighth Circuit, as amended on rehearing
October 14, 1897, was largely in favor of state regulatory commissions and local phone
companies and adverse to the FCC and potential competitors, primarily long distance
carriers. The Eight Circuit held that 47 U.S.C.A. Sections 251 and 252 “autharize the state
cornmissions to determine the prices an incumbent LEC may charge for fulfilling its duties
under the Act” The Court of Appeals also vacated the FCC's “pick and choose rule.” lowa
Utilities Board v. ECC, 120 F.3d 753 (8th Cir. 1997).

On January 25, 1999, the United States Supreme Court entered its Opinion in AT&T
Corp. v. lowa Utilities Board, 119 S.Ct. 721 (1999). The Supreme Court held, in pertinent
part, that (1) the FCC has Jurisdiction under Sections 251 and 252 of the Act to design a
pricing methodology and adopt pricing rutes; (2} the FCC's rules govermning unbundied
access ara, with the exception of Rule 319, consistent with the Act; (3) it was proper for
the FCC in Rule 319 to include operator services and directory assistance, operational



support systems, and vertical switching tunctions such as caller 1.D., call forwarding, and
call waiting within the features and services that must be provided by compstitors; (4) the
FCC did not adequatsly consider the Section 251(d)(2) "necessary and impair” standards
when it gave requesting carriers blanket access 1o network elements in Rule 319, (5} the
FCC reasonably omitted a facilities-ownership requirement on requesting carriers, (8) FCC
Rule 315(b}, which forbids ILECs 1o separate already-combined network elements before
leasing them to competitors, reasonably interprets Section 251(c)(3) of the Act, which
establishes the duty to provide access to network eiements on nondiscriminatory rates,
terms, and conditions and in a manner that allows requesting carriers to combine such
elements; and (7) FCC Rule 809 (the “pick and choese" rule), which tracks the pertinent
language it Section 252(j) of the Act almost exactly, is not only a reasonable interpretation
of the Adt, it is the most readily apparent. The Supreme Court remanded the cases back
to the Eighth Circuit Court of Appeals tor praceedings consistent with its opinion.

On June 10, 1999, the Eighth Circuit Court of Appeals entered an Order on remand
in response 1o the Supreme Court’s decision which, in pertinent part, reinstated FCC Rules
501-515, 801-611, and 701-717 (the pricing ruies), Rule 809 (the “pick and choase" rule},
and Rule 315(b) (ILECs shall not separate requested network slements which are currently
combined). The Eighth Circuit also vacated FCC Rule 319 (specific unbundling
requirements). The Court set a schedule for briefing and oraf argument of those Issues
which it did not address in its initial opinion because of its ruiing on the jurisdictional
issues. The Court also requested the parties to address whether it should take any further
action with respect 1o FCC Ruies 315(c} - (1) regarding unbundling regquirements.
lowa Utilities Board v. ECC, ____ F.3d ____ (Crder Filed June 10, 1899).

By Order dated June 8, 1999, the Commission set this matter for hearing on
July 6, 1999. By Order dated June 17, 1999, the Commission rescheduled the hearing in
this matter for August 2, 1999.

OonJuly 14, 1999, the Commission issued an Order stating that it would not consider
the three issues presented by ICG that dealt with UNEs.

At the start of the hearing, ICG and BeliSouth presented a Statement of Stipulation,
which withdrew from consideration ten of the remaining twenty-three issues for which
arbitration had been reguested.

At the hearing which began as rescheduled on August 3, 1999, ICG offered the
direct and rebuttal testimony of Karen Notsund, Senior Director of Governmental Affairs
for ICG; the direct testimony of Phillip Jenkins, Senior Director of Engineering and
Operations for the Southeast Region for ICG; the direct, supplemental, and rebuttal
testimony of Michael Starkey, President of Quantitative Solutions, Inc., a consulting firm;
and the direct and rebuttali testimony of Cindy Z. Schonhaut, Executive Vice Presidant {or




Govemment and Corporate Affairs for ICG. BeliSouth offered the direct and supplemental
testimony of Alphonso J. Vamer, Senior Director for State Regulatory Affairs.

WHEREUPON, based upon a careful consideration of the entire record in this
arbitration proceeding, the Commission now makes the following

FINDINGS OF FACT

1. The parties should, as an interim inter-carrier compensation mechanism, pay
reciprocal compensation for dial-up calls to Infernet service providers (ISPs) at the rate the
parties have agreed upon for reciprocal compensation for local traffic and as finally
determined by this Order, subject to true-up at such time as the Commission has ruled
pursuant to future FCC constderation of this matter.

2. iICG’s Charlotte swilch serves an area comparable to that served by
Bel!South's Charlotte tandem switch and ICG's switch also provides the same functionality
as that provided by BellSouth's tandem switch. For reciprocal compensation purposes,
ICG is entitled to compensation at the tandem interconnection rate (in addition to the other
appropriate rates) whers its switch serves a geographic area comparable to that served
by BellSouth's tandem switch.

3. The Commission declines to decide at this time whether BellSouth shouid be
required to commit to provisioning the requisite network buildout and necessary support.
The Commission encourages BellSouth and ICG to continue to negotiate on this issue.
Further, the Commission notes that since a similar provision is found in BellSouth’s
Revised Statement of Generally Available Terms (SGAT) and at least one interconnection
agreement, it would appear reasonable for a similar provision to be voluntarily included
in the BellSouth/ICG interconnection agreement.

4, The issue of performance measurements and liquidated damages has been,
in essence, withdrawn from the arbitration and accordingly is not in need of resolution in
this docket. Further, the Commission will create a new docket, Docket No. P-100, Sub
133k, and issue an Order in that docket establishing the generic docket and requesting
that the industry, the Public Staff, the Attorney General, and any other interested parties
form a Task Force to attemnpt to agree on all potential issues concerning performance
measurements and enforcement mechanisms. Further, the Commission will issue an
Order in Docket No. P-100, Sub 133i (AT&T's Petition for Third-Party Testing) stating that
the Commission is investigating perfomance measurements in a generic docket as a first
step, but will keep the third-party testing docket open for future consideration.
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NQ, 1

MAIRIXISSUE NOS. 1 AND 8: Until the FCC adopts a rule with prospective application,
should dial-up cails to ISPs be treated as if they were local calls for the purposes of
reciprocal compensation?

POSITIONS OF PARTIES

ICG: Yes. Until the FCC adopts a rule of prospective application, reciprocal
compensation is appropriate for calls to {SPs. In the meantime, the FCC's Dedaratory
Ruling clearly contemplates that state commissions may adopt interim reciprocal
compensation arangements, |CG incurs costs on behall ot BellSouth whenever it
terminates calls originated by BellSouth’s end users to ISPs served by ICG. Without
payment of reciprocal compensation, ICG will not receive compensation at all until the
FCC adopts a prospective compensation rule at some indefinite point in the future. I1SPs
are an important market segment for competing local providers (CLPs) which is well on its

- way to effective competition. Eliminating ICG’s ability to recover its cost for transport and

delivery of BellSouth-originated calls to ICG-served iSPs will negatively impact that
competition.

Originally, ICG made an adjusted call length (ACL) proposal for development of a
reciprocal compensation rate applicable to voice and Internet calls. The ACL proposal
spread the set up costs of a call over a longer hoid time to derive a per-minute cost for all
calls to be more indicative of current traffic patterns. The ACL proposal assumed that all
calls were ionger and thus derived a single compensation rate ($0.0048 per minute) that
wauld apply to all calls.

However, ICG abandoned this proposal and now agvocatas that ILECs and CLPs should
be ¢compensated for transport and delivery of ISP-bound calls based on the “elemental”
rates established in the UNE docket--namely, transport, end office, and tandem switching.
ICG argued that such a total element long-run incremental cost (TELRIC)-based
compsensation mechanism is more likely to be consistent with whatever is ultimately
adopted by the FCC.

ICG criticized BellSouth’s proposal for an inter-carrier compensation mechanism based
on the access charge regime. The FCC has repeatedly and explicitly rejected the
proposition that ISPs are purchasers of access services. Similarly, ICG also rejected the
view that carriers should simply track ISP traffic and apply the rate ultimately adopted
retroactively. This is tantamount to ignoring the issue and puts an unacceptable burden
on fledgling competitors.




BELLSOUTH: No. The FCC's Dedlaratory Ruling confirmed unequivacally that the FCC
has and will exercise jurisdiction over ISP traffic as interstate, not local. Under the Act and
the FCC rules, only local traffic is subject to reciprocal compensation obiigations.

BellSouth proposed an inter-carrier compensation pian which it contended was more in
line with the interstate access nature of ISP traffic. BellSouth proposed that the
terminating carrier should share 9.3% of the revenue derived from a call with the carrier
originating the call. This figure represents half of the switching and transport partion of
average voice grade traffic.

PUBLIC STAFF: Yes. The Commission determined in its February 26, 1998, Order in
Docket No. P-55, Sub 1027, that calls to 1SPs would be treated as local and therefore
subject to reciprocal compensation. in its Declaratory Ruling, the FCC not only left such
determinations undisturbed but explicitly allowed for the prospective requirement of
reciprocal compensation in arbitration proceedings.

DISCUSSION

Testimony regarding this issue was presented by ICG witnesses Starkey and
Schonhaut and BellSouth witness Varner.

The Issue of reciprocal compensation for 1SP-bound traffic is an exceedingly
complex one. This arbitration is the first opportunity that the Commission has had since
the FCC's Declaratory Ruling released on February 26, 1999, in CC Docket Nos. 96-98
and 99-68 to address what should happen in the interim period between that ruling and the
point at which the FCC will presumably furnish further guidance.,

The Declaratory Ruling has plainly held that 1SP-bound traffic is largely
jurisdictionally interstate. The Declaratory Buling has aiso plainly held that the FCC will
decline “to interfere with state commission findings as to whether reciprocal compensation
provisions of interconnection agreements apply to ISP-bound traftic, pending adoption of
a nule establishing an appropfiate interstate compensation mechanism.” (Paragraph 21).
The FCC further stated at Paragraph 25, that “[e]ven where parties to interconnection
agreements do not voluntarily agree on an inter-carrier compensation mechanism for
ISP-bound ftraffic, state commissions nonetheless may determine in their arbitration
proceedings at this point that reciprocal compensation should be paid for this traffic.” The
Declaratory Buling is both a statement of principle — that ISP traffic is interstate — and
a concession to practicality — that previous state decisions and interim period decisions
not necessarily consistent with this principle will not be disturbed.

The Commission commends ICG and BeliSouth for their efforts in presenting interim
proposals for ISP compensation in response to the Commission’s June 16, 1999, Crder
Concerning Interim Proposals for Compensation in which the Commission asked the




parties for “creative thinking” concerning interim prospective compensation mechanisms
for ISP traffic which would be subject to true-up. Of the proposals received from the
parties, the Commission believes that [CG's proposal, which is based on UNE rates, has
the greater merit.

In response 1o a September 29, 1999, data request from the Chair filed on
October 11, 1999, the parties indicated that, although they had not agreed upon a rate
structure tor reciprocal compensation for local traffic, they had agreed on a rate level.’
The parties now agree that the rates applicable to reciprocal compensation should be the
interim elemental rates as ordered by the Commission in Docket No. P-100, Sub 133d,
subject to true-up when the Commission issues final rates, under the same terms as those
in the current Agreement between the parties.”

Thus, the parties have agreed on a proposal for reciprocai compensation for local
tratfic which is very similar to that proposed by ICG as an interim measure for ISP trafic.
Both proposals are based on the UNE rates.

The Commisslon believes that, in light of the complexity of the lask of arriving at a
separate interim rate for ISP traffic, the uncertainty as to the substance of the FCC's {uture
decision, and the relative shortness of time in which any interim proposal would be in
effect, the better course of action is to require the parties 10 pay inter-carrier compensation
for dial-up calls to ISPs at the same level and in the same manner that the parties have
agreed upon for reciprocal compensation for local trafflc and as determined by the
Commission's Order in this Order®. The ISP rate would be subject to trus-up based upon
the FCC's future decislon and this Commission’s Order pursuant to It.

The Commission believes that this course of action is preferable to simply keeping
track of the minutes for settlernent at a later date. The latter proposal may adversely affect
competition because CLPs such as ICG will not have the “bird in the hand” to pay their

! Tandem switching as part of the rate structure is addressed in lssue No. 2. There are four elements
appiicable to reciprocal compensation — the end office switch element, the tandem switching element, the
common transport elemeni, and the common transport facilities tetmination element. (CG contends that it

should recover tha sum of ths lour slements while BallSouth balisves that |CG is not entitled to the tandam
switching elament.

2 These rates are: End Office Switching, $0.004 per minute of use (mou); Tandem Switching, $0.0015
per mou; Common Transport, $0.00004 per mile per mou; and Cammon Transport Faclities Tarmination,
$0.00036 per mou. (Dedicated facilitiee termination may be used instead of common transport with facilities'
termination).

3 Thatis, the applicable rate structurs for reciprocal compensalion tandem swilching as determined
elsewhere in this Order. it is the Commission's intent that the ISP inter-carrier compeneation rate track the
reciprocal compeneation rate exactly unti such point as the Commission has ruled pursuant to the FCC's fulure

+ 4 ISP Order.




bills, even while they continue to incur costs. At the same time, the application of the
reciprocal compensation rate for ISP traffic as an interim inter-carrier compensation
mechanism is ultimately just because there will come a time when the parties must settle
up based on the new rule. While not perfect, this approach is the one that does the [east
harm to the companies and to the public interest in a competitive marketplace.

CONCLUSIONS

The Commission condudes that the parties should, as an interim inter-carrier
compensation mechanism, pay reciprocal compensation for dial-up calls to ISPs at the rate
the parties have agreed upon for reciprocal compensation for local traffic and as finally
determined by the Commission’s Order in this dockst, subject to true-up at such time as
the Commission has ruled pursuant to future FCC consideration of this matter.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NQ. 2

MATRIX ISSUE NO. 7: For purposes of reciprocal compensation, should ICG be
compensated for end office, tandem, and transport elements of termination where ICG's
switch services a geographic area comparable to the area served by BellSouth's tandem
switch?

POSITIONS OF PARTIES

ICG: Yes. FCC Rule 51.711 requires that where the interconnecting carrier's switch
serves a geographic area comparable to that served by the incumbent, the appropriate
rate for the Iinterconnecting carrier's additional cost is the incumbent's tandem
interconnection rate. To be eligible for this rate, the FCC's Order requires only that the
interconnecting carrier's switch serve the same geographical area as the incumbent's
switch. ICG deploys a single switch to service its Charlotte market served by a common
transpoit network. The advent of fiber optic technologies and mull-function switching
platforms has allowed ICG 1o serve an entire statewide or local access and transport area
(LATA)-wide customer base from a single switch. The ability to aggregate unbundled local
loops from collocations in a number of ILEC central offices while transporting that traffic
10 a single location permits ICG to originate, switch, and terminate traffic between callers
many miles apart. ICG's switch performs the same functionality as the BeilSouth tandem
switch. ICG's Lucent SESS switching platform meets the definition and pertorms the same
functions identified within the Local Exchange Routing Guide (LERG) for a tandem office
and for a Class 4/5 switch,

BELLSOUTH: No. !f a call is not handled by a switch on a tandem basis, it is not
appropriate to pay reciprocal compensation for the tandem switching function. BellSouth
will pay the tandem interconnsction rate only if ICG's switch is identified in the LERG as
a tandem. ICG Is seeking to be compensated tor the cost of equipment it does not own

8




and for functionality it does not provide. Therefore, ICG's request for tandem switching
compensation when tandem switching is not performed should be denied.

PUBLIC STAFF: The Public Staff did not address this issue in its Proposed Qrder.
DISCUSSION

Testimony on this issue was presented by ICG witness Starkey and BeliSouth
witness Vamer.

BellSouth witness Varner stated that "BellSouth’s position is that if a call is not
handled by a switch on a tandem basis, it is not appropriate to pay reciprocal
. compensation for the tandem switching function. = BellSouth will pay the tandem
interconnection rate only if ICG's switch is identified in the local exchange routing guide
("LERG") as a tandem.” Witness Vamer explained that a tandem switch connects one
trunk to another trunk and is an intermediate switch or connection between an originating
telephione call location and the final destination of the call. An end office switch is
cannected 1o a telephone subscriber and allows the call to be ariginated or terminated.
If ICG's switch is an end office switch, then it is handling calls that originate from or
terminate to customers served by that local switch, and thus ICG's switch is not providing
a tandem function. Witness Vamer contended that ICG is seeking to be compensated for
the cost of equipment it does not own and for functionality it does not provide.

ICG emphasized that its switch serves a geographic area comparable to that of
BellSouth's tandem. ICG witness Starkey iestified that "ICG, like many new entrant
competing local exchange companies (CLECs), generally deploys its individual switches
to cover & large geographic area served by a common transport network. The advent of
tiber optic technologies and multi-function switching platforms have, in many cases,
allowed carriers fike ICG 10 serve an entire statewide or local access and transport area
(LATA)-wide customer base from a single switch platform. Likewise, the ability to
aggregate unbundled loops from collocations within a number of ILEG central offices while
. transporting that traffic to a single location allows these catriers to originate, switch and
terminate traffic between callers located many miles apart with a single switch." Witness
Starkey further stated that ”. . . ICG uses its single switching platform not only to transfer
calls between muitipie ILEC central offices and the customers that are served by those
central offices, but aiso to transfer calls between the ICG and ILEC network. In this way,
the ICG switch provides services to custamers in a geographic area at least as large as
that serviced by the ILEC tandem.”

ICG further contended that its switch performs many of the sarne functions that the
ILEC's tandem performs. |CG witness Starkey testified that ", . . in the case of ICG, its
switch also performs many of the same functions that the ILEC tandem performs, further
indicating that tandem termination rates are appropriately paid for its use.” In addition,




witness Starkey stated that "Tandem switches (what are commenly called Class 4 switches
in the traditionai AT&T hierarchy), generally aggregate toll traffic from a number of central
office swilches (Class 5 switches) for purposes of passing that traffic to the long distance
network. The tandem switch is also a traditional focal point for other purposes as well,
including the aggregation and processing of operator services traffic, routing traffic that is
1o be transferred between the trunk groups of two separate carriers and measuring and
recording toll traffic detail for billing. While ILECs have traditionally employed two
separate switches to accomplish these Class 4 and Class 5 functions, ICG's Lucent SESS
platform performs all of these functions in addition 10 a number of others within the same
switch."

Rule 51.711(a)(3) of the FCC's Interconnection Order states "Where the switch of
a canier other than an incumbent LEC serves a geographic area comparabie to the area
served by the incumbent LEC's tandem switch, the appropriate rate for the carrier other
than an incumbent LEC is the incumbent LEC's tandem interconnection rate."

The Commission is of the opinion that ICG has presented sufficient evidence to
show that its switch serves a geographic area comparabie to that of BellSouth's tandem
switch. The Commission is also of the opinion that ICG has shown that there is
comparable functionality between the ILEC's tandem and 1CG's switch even though the
FCC Interconnection Order requires only that a CLP's switch serve a geographic area
comparable to that served by an ILEC's tandem to qualify for the tandem termination rates.

CONCLUSIONS

The Commission concludes that ICG's Charlotte switch serves an area comparable
to that served by BellSouth's Charlotte tandem switch and ICG's switch also provides the
same functionality as that provided by BellSouth's tandem switch. For reciprocal
compensation purposes, the Commission finds that ICG is entitled to compensation at the
tandem interconnection rate (in addition to the other appropriate rates) where its switch
serves a geographic area comparable to that served by BeliSouth's tandem switch,

CE AND CONCLUSIONS FOR FINDING C 3

MATRIX ISSUE NO, 11: Should BeilSouth be required to commit to provisioning the
requisite network buildout and necessary support when ICG agrees to enter into a binding
forecast of its traffic requirements in a specified period?

PQSITIONS OF PARTIES
1CG: Yes. ICG stated that it relies on BeliSouth's end office trunks to deliver traffic 10

ICG's switch and that those trunks are the responsibility of BeliScuth to provision and
administer. 1ICG maintained that it provides BeilSouth with quanterly traffic forecasts ta

10




assist BellSouth in pianning for facilities to handle traffic between the BeiiSouth and the
iCG netwarks. ICG stated that BellSouth is under no obligation to add more end office
trunks it ICG’s forecast indicates that additional trunking is necessary. |CG stated that it
wants the option of requiring BellSouth to provision additional end office trunks as dictated
by ICG's forecast. ICG maintained that in exchange, it would agree to pay BellSouth for
any trunks which are not fully utilized as indicated by the forecast. I1CG argued that under
its proposal, BellSouth would not assume any risk that additional trunks are underutilized
and that ICG wilt assume all of this risk. 1CG assured that if the Commission ordered this
provision, ICG expects to use it sparingly. in fact. in its Brief, ICG stated that it anticipates
only using the binding forecast mechanism where it is (1) confident of substantial
additional growth and (2) concemed that, absent a binding commitment from BeliSouth to
timely provision the necessary trunks, there would be an unacceptable risk of blockage of
incoming calls to ICG's customers because of BellSouth’s inability to handle the traffic
flow. ICG also mentioned that BeliSouth's Revised SGAT filed in September 1998
contains a binding forecast provision which largely mirrors ICG's proposal.

ICG argued that the Commission has the jurisdiction to require a binding forecast provision
as proposad by ICG. ICG stated that Section 251(c)(2) of the Act states that ILECs have
the obligation to provide interconnection: (1) for the transport and routing of telephone
exchange traffic; (2) at any technically feasible point; (3} at least equal in quality to that
provided by the ILEC to itself or an affiliate; and (4) on rates, terms, and conditions that
are just, reasonable, and nandiscriminatory. ICG maintained that its propasal is clearly
for the transport and routing of telephone exchange traffic; and that technical feasibility
and equality of interconnection are naot at issue. |{CG stated that the only issue raised by
its proposal is whether the rates, terms, and conditions are just, reasonable, and
nondiscriminatory; ICG maintained that its proposal meets this test. 1CG also noted that
the BellSouth/KMC Telecom, inc. (KMC) interconnection agresment filed with the
Commission on March 21, 1997 contains a provision substantially identical to the one in
the SGAT. ICG stated that as was provided in both the SGAT and KMC binding torecast
provisions, the specific terms and conditions of the binding forecast should be negotiated
between the parties. ICG recommended that the Commission conclude that it does have
jurisdiction under Sections 251 and 252 of the Act to require BellSouth to include a binding
forscast provision in the parties’ interconnection agreement. Further, ICG recormmended
that the Commission conclude that BellSouth should be required to include in its
interconnection agreement with ICG a binding forecast provision like the ones included in
BellSouth’s Revised SGAT and in the BellSouth/KMC interconnection agreement. |CG
recommended that the provision should require the parties to negotiate in good faith the
specific terms and conditions of the binding forecast.

BELLSOUTH: No. BellSouth stated that aithough it has been analyzing such an offering,
it is not required by the Act to commit to a binding forecast with any CLP, including ICG.
BeiiSouth argued that the Commission shiould not impose a burden on BeliSouth that is
not required by the Act. BellSouth maintained that while the specifics of such an
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arrangement have not been finalized, BellSouth is agreeable to continue to hegotiate with
{CG on this issue. Additionally, BellSouth stated that the standard for arbitration impased
on the Commission is set forth in Section 252(c) of the Act. Spedifically, Section 2562(c)(1)
states that the Commission shail “ensure that such resolution and conditions meet the
requirements of section 251, including the regulations prescribed by the [FCC] pursuant
to section 251." BellSouth stated that on cross-examination, ICG witness Phillip Jenkins
agreed that BellSouth is not required by Sections 251 or 252 of the Act to pravide binding
forecasts. Therefore, BeliSouth maintained, the Commission cannot impose such an
obligation an BellSouth and that this topic is not appropriate for arbitration.

PUBLIC STAFF: No. The Public Staff stated that while such a clause would not be an
inappropriate term in an interconnection agreement, the Public Staff does not believe that
the Act mandates a requirement of this sort. The Public Staff maintained that the issue is
not apprapriate for arbitration and that the issue of whether to pravide a guarantee of the
sort requested by ICG, and what to charge for such a guarantee, are essentially business
decisions and matters for negotiation betwaen the parties. Therefore, the Public Staft
recommended that the Commission decline to require commitment to a binding forecast
and that the Commission encourage the parties to continue negotiations toward this goal.

DISCUSSION

Testimony on this issue was presented by ICG witness Jenkins and BellSouth
witness Vamer.

ICG stated in its Brief that it needs some way of ensuring that BellSouth will
provision adequate trunking facilities to carry calls from BellSouth’s customers to ICG's
growing customer base. Further, ICG argued thal this matter is of critical Importance
because if BellSouth's customers are unabie to reach ICG's customers as a result of a
blockage on BellSouth’s network due to a lack of capacity, itis ICG that will be seen as the
cause of the problem. ICG maintained that its binding forecast proposal would obligate
BellSouth te, in a timely manner, provision the trunking necessary to carry a forecasted
level of traffic and that this would ensure that thers is adequate capacity in BellSouth’s
network to meet demand. 1CG stated that this in turn would ensure that there are no
biockages; if there were blockages this would frustrate not only ICG's customers who
would be unable to recelve calls from BeliSouth customers but also BellSouth's customers
who would be unable to place the calls.

ICG witness Jenkins stated in the summary of his prefiled testimony that ICG Is not
asking BellSouth to take any risk. Witness Jenkins stated that ICG is willing to commit to
BellSouth for a specified voiume of interconnection trunks as a part of its binding forecast,
whether or not ICG's traffic achieves the forecasted demand. Additionally, witness Jenkins
argued that if the traffic valume falls short of the forecasts, ICG will pay BellSouth fully for
the full cost of the unused trunks; in other words, ICG will take ali of the risk, and BeliSouth
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will assume no risks. On cross-examination, witness Jenkins denied that there is anything
specific in Sections 251 and 252 of the Act requiring BellSouth 1o provide binding forecasts
1o ICG.

The Commission declines 1o decide at this lime whether the Act mandates a binding
forecast requirement of the sort requested by ICG. However, the Commission does note
that ICG's request for this type of requirement does not appear inapproptiate. in fact, the
Commission notes that a similar provision can be found in BellSouth’s Revised SGAT and
the BeilSouth/KMC interconnection agreement. Additionally, the Commission notes that
BellSouth has specifically stated that it is agreeable to continue to negotiate on this term.
Although the Commission will not require BellSouth to commit to provisioning the requisite
network buildout and necessary support, the Commission strongly encourages BellSouth
and ICG to continue to negotiate on this issue.

CONCLUSIONS

The Commission declinas to decide at this time whether BellSouth should be
required to commit to provisioning the requisite network buildout and necessary support.
The Commission strongly encourages BellSouth and ICG to continue to negotiate on this
Issue. Further, the Commission notes that since a similar provision is found in BellSouth's
Revised SGAT and at least one interconnection agreement, it wouid appear reasanable
for a similar provision 16 be voluntarily included in the BellSouth/iCG interconnection
agreement.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 4

MATRIXISSUE NQ, 5: Should BellSouth be subject to liquidated damages for failing to
meet the time intervals for provisioning UNEs?

MA{[BIX_I&SUE_&Q._‘[Q: Should BellSouth be required to pay liquidated damages when
BellSouth fails to install, provision, or maintain any service in accordance with the due
dates set forth in an interconnection agreement between the parlies?

MATRIX ISSUE NO, 20: Should BellSouth continue to be responsible for any cumulative
failure in a one-month period to install, provision, or maintain any service in accordance
with the due dates specified in the interconnection agreement with ICG?

MATRIXISSUE NO, 21: Should BellSouth be required to pay liquidated damages when
BeiiSouth's service fails to meset the requirements imposed by the interconnection
agreement with ICG {or the service is interrupted causing loss of continuity or
functionality)?
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MATRDUSSUE NQ, 22: Should BellSouth continue to be responsible when the duration
of service's failure exceeds certain benchmarks?

MATRIXISSUE NO. 23: Should BellSouth be required to pay liquidated damages when
BellSouth’s service fails to meet the grade of service requirements imposed by the
interconnection agreement with 1ICG?

MATRIX ISSUE NO. 24: Should BellSouth continue to be responsible when the duration
of service’s failure to meet the grade of service requirements exceeds certain
benchmarks?

MATRIXISSUE NO, 25: Should BellSouth be required to pay liquidated damages when
BellSouth fails to provide any data in accordance with the specifications of the
interconnection agreement with ICG?

MATRIXISSUE NO. 26: Should BeliSouth continue to be responsible when the duration
of its failure to provide the requisite data sxceeds certain benchmarks?

POSITIONS OF PARTIES

ICG: Yes. (CG maintained that the Commission has the jurisdiction to adopt performance
measurements and enforcement mechanisms. |CG stated that Section 261 of the Act and
the FCC's implementing rules require that an ILEC provide interconnection and access to
UNEs and resale at parity to that which it provides itself. Additionally, ICG maintained that
if the Commission were to decide to adopt such measurements and enfarcement
mechanisms, it would have the legal authority to do sa since G.S. 62-30 and G.S. 62-32
provide the Commission with broad powers to supervise and control public utilities.
Further, ICG state’ that G.S. 62-110(f1) provides the Commission with statutory authority
to “provide reasonabie interconnection of facilities” between carriers; “to provide
reasonable unbundling of essential facilities™; and “to camy out the provisions of this
subsection in & manner consistent with the public interest . . .” CG further stated that the
FCC has encouraged state commissions to adopt performance measurements and that the
Commission's decision in the AT&T Communications of the Southern States. Inc.
(AT&T)/BellSouth arbitration not to arbitrate this issue at that time does not cut off the
Commission's jurisdiction to consider the issue now.

ICG also argued that performance measurements and enforcement mechanisms are
necessary to ensure that interconnection, access to UNEs, and resale are provided at
parity with what BellSouth provides itseif or its affiliates. |CG maintained that as a
facilities-based carrier, it is dependent upon BellSouth for essential network elements.
ICG maintained that because of the industry-wide implications of the performance
measursments and damages issues, they should be considerad in a generic proceeding
with the results of the dockets at the Califomia and Texas Public Service Commissions to
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be the stanting point for such a proceeding. ICG conciuded that the posture of this issue
does not require any Commission action in this docket and that ICG has effectively
withdrawn this issue from the arbitration. |CG recommended that the Commission issue
an Order in the local competition docket (P-100, Sub 133d) soliciting comments on
initiation of a generic proceeding to consider performance measurements and enforcement
mechanisms.

BELLSOUTH: Na. BellSouth stated that the issues of performance measurements and
liquidated damages are not appropriate for arbitration. BeliSouth stated that the
Commission lacks the statutory authority to award or order liquidated damages. BellSouth
maintained that state law and Commission procedures are available, and perfectly
adequate, to address any breach of contract situation should it arise. BellSouth concluded
that the issue of liquidated damages was previously addressed by the Commission in the
AT&T/BellSouth arbitration (Docket No. P-140, Sub 50} and that in that case, the
Commission conduded that it was not appropriate for the Commission to resolve the Issue
and that the parties shouid negutiate reascnable terms and conditions. BellSouth argued
that in the instant proceeding, the Commission shouid find that it lacks the statutory
authority to impose liquidated damages on a party to an interconnection agreement for the
reasons generaily discussed by BsliSouth in its Briet.

Conceming performance measurements, BeliSouth maintained that this is an industry-wide
issue and shouid not be addressed by the Commission in a two-party arbitration
proceeding. BellSouth argued that it is more appropriate to address the issue of
performance measurements in the context of BellSouth’s Section 271 proceeding, Docket
No. P-585, Sub 1022. BeliSouth recommended that the Commission agree with BallSouth
that this issue Is inappropriate in a two-party arbitration proceeding, and to the extent the
Commission desires to address performance measurements in the future, it should do so
in a more generic context so as to involve the entire industry.

PUBLIC STAFF: The Public Staif recommended that the Commission state that it will take
this matter under consideration, but will not rule at this time.

DISCUSSION

Testimony on this issue was presented by ICG witness Notsund and BellSouth
witness Vamer.

ICG has conceded that this issue does not require any Commission action in this
docket and that it has effectively withdrawn this issue from the arbitration. ICG stated in
its Briet that the issue is not appropriate for bilateral resoiution because It is one of
industry-wide relevance and importance. The issue that does remain to be addressed is
whether the Commission should establish a generic procesding o consider performance
measurements and enforcement mechanisms. ICG witness Notsund confirmed when
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asked by Commissioner Ervin that the only relief |CG is requesting that the Commission
provide in this proceeding with respect to performance measurements is to convene a
generic proceeding.

ICG recommended that the Commission issue an Order in the local competition
docket (Docket No. P-100, Sub 133d) soliciting comments on the initiation of a generic
proceeding to consider performance measurements and enforcement mechanisms. ICG
stated in its Briet that the Commission first addressed the issue of performance standards
in the 1997 BellSouth/AT&T arbitration. 1CG maintained that by the terms of the
Commission’s Arbitration Order, the Commission did not foreclose further consideration
of perforrnance measurements and reserved the right to revisit the issue. ICG argued that
a great deal of experience has been gained by the Commission and the CLP industry since
the BellSouth/AT&T Arbitration Order was issued. |CG stated that in the two years since
the release of that Arbitration Order, the Commission and the industry have gained the
expertise necessary to allow the Commission to revisit the question of performance
standards. ICG maintained that the experience of ICG and other CLPs has shown that
performance standards are badfy needed and are no longer premature. ICG further stated
in lts Brief that when BellSouth's performance to ICG falls short, ICG's performance to its
end users often also suffers. |CG argued that, when BellSouth faifs to perform installations
in a timely manner, it is the end user who is left waiting. Further, ICG stated, when
BellSouth fails to perform a coordinated cutover, it is the end user who experiences a
service disruption. (CG maintained that, when any of thase things happen, the customer
has no way of knowing that it is BellSouth’s fault; all the customer knows is that it is ICG’s
customer and in the customer's eyes, |CG is responsible. [CG asserted that {CG and other
CLPs need the performance measurements stick to compel BellSouth to perform its
obligations in a satistactory manner. Finally, ICG stated in its Brief that even BellSouth
has acknowledged the need for performance standards and enforcement mechanisms.
ICG maintained that in a filing with the FCC made in conjunction with its efforts to win
Section 271 approval, BeliSouth has proposed a set of performance measurements o
assure nondiscriminatory access to UNEs, ICG stated that the BeliSouth proposal
includes payments which BellSouth would make to CLPs for failure to meet performance
benchmarks.

BellSouth recommended that to the extent that the Commission desires to address
performance measurements, it should do so in a more generic context so as to involve the
emtire industry. BellSouth further stated that it is more appropriate to address performance
measurements in the context of BellSouth's Section 271 proceeding, Docket No. P-55, Sub
1022.

The Public Staff recommended that the Commission take this matter under
consideration but not rule on it at this time.
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The Commission concludes that it is appropriate at this time for the Commission to
institute a generic proceeding to consider performance measurements and enforcement
mechanisms. The Commission notes that state regulatory commissions in several
BellSouth states have addressed performance measurements. Therefore, the Commission
will establish a newly created generic docket devoted to performance measurements and
enforcement mechanisms, Docket No. P-100, Sub 133k. The Commission will issue an
Order in Dacket No. P-100, Sub 133k creating the generic docket and requesting that the
industry, the Public Staff, the Attorney General, and any other interested parties form a
Task Force.

Finally, the Commission notes that in May 1999, AT&T filed a Petition for the
Establishment of a Third-Party Testing Program of Operations Support Systems (OSS)
with the Commission (Docket No. P-100, Sub 133i). In conjunction with opening a generic
docket to address performance measurements, the Commission will also issue an Crder
in Docket No. P-100, Sub 133i stating that the Commission is investigating performance
measurements in & generic docket as a first step, but will keep the third-party testing
docket open for future consideration.

CONCLUSIONS

The Commission concludes that this issue has been, in essence, withdrawn from
the arbitration and accordingly is not in need of resolution in this docket. Further, the
Commission will create a new docket, Docket No., P-100, Sub 133k, and issue an Grder
in that docket estabiishing the generic docket and requesting that the industry, the Public
Staff, the Attorney General, and any other interested parties form a Task Force to attempt
to agree on all potential issues concerning performance measurements and enforcement
mechanisms. Further, the Commission will issue an Order in Docket No. P-100, Sub 133i
{AT&T's Petition for Third-Party Testing) stating that the Commission is investigating
performance measurements in a generic docket as a first step, but will keep the third-party
testing docket open for future consideration.

IT IS, THEREFCRE, ORDERED as follows:

1. That the parties shall, as an interim inter-camier compensation mechanism,
pay reciprocal compensation for dial-up cails 10 ISPs at the rate the parties have agreed
upon for reciprocal compensation for local traffic and as finally determined by this Order,
subject to true-up at such time as the Commission has ruled pursuant to future FCC
consideration of this matter.

2. That ICG's Charlotte switch serves an area comparable to that served by
BellSouth's Chariotte tandem switch and ICG's switch also provides the same functionality
as that provided by BellSouth's tandem switch. For reciprocal compensation purposes,
ICG is entitled toa compensation at the tandem interconnection rate (in addition to the other
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appraopriate rates) where its switch serves a geographic area comparabie to that served
by BellSouth's tandem switch.

3. That the Commission declines to decide at this time whether Bell€outh
should be required to commit to provisioning the requisite network buildout and necessary
supporl, BellSouth and ICG are encouraged to continue to negotiate on this issue.

4, That the issue of performance measuremenits and tiquidated damages has
been, in essence, withdrawn from the arbitration and accordingly Is not in need of
resolution in this dacket. Further, the Commission will create a new dacket, Docket No.
P-100, Sub 133k, and issue an Order in that docket establishing the generic docket and
requesting that the industry, the Public Staff, the Attorney General, and any other
interested parties form a Task Force to attempt to agree on all potential Issues conceming
performance measurements and enforcernent mechanisms. Further, the Commission will
issue an Order in Docket No, P-100, Sub 133i (AT&T's Petition for Third-Party Testing)
stating that the Commission is investigating performance measurements in a generic
docket as a first step, but will keep the third-party testing docket open for future
consideration.

5. That BellSouth and ICG shall prepare and file a Composite Agreement in
conformity with the conclusions of this Order not later than 45 days after the date of
issuance of this Order. Such Composite Agreament shall be in the form specified in
paragraph 4 of Appendix A in the Commission’s August 19, 1996, Order in Docket Nos.
P-140, Sub 50, and P-100, Sub 133, concerning arbitration procedure (Arbitration
Procedure Order),

6. That, not later than 30 days from the date of issuance of this Order, a party
to the arbitration may file objections to this Order consistent with paragraph 3 of the
Arbitration Procedure Order.

7. That, not later than 30 days from the date of issuance of this Order, any
interested person not a party to this proceeding tmay file comments concerning this Order
consistent with paragraphs 5 and 6, as applicable, of the Arbitration Procedure Order.

8. That, with respect to objections or comments filed pursuant to decretal
paragraphs 6 or 7 above, the party or interested person shall provide with its objections
or comments an exscutive summary of no greater than one and one-half pages
single-spaced or three pages double-spaced containing a clear and concise statement of
all material objections or comments. The Commission will not consider the objections or
comments of a party or person who has nat submitted such executive surmary or whose
execttive summary is not in substantial compliance with the requirements above,
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9. That parties or interested persons submitting Composite Agreements,
objections or comments shall also file those Composite Agreements, objections or
comments, including the executive summary required in decretal paragraph 8 above, on
an MS-DOS formatted 3.5-inch computer diskette containing noncompressed files created

or saved in WordPerfect format,

ISSUED BY ORDER OF THE COMMISSION.

This the _4th  day of Novermnber, 1999.
NORTH CAROLINA UTILITIES COMMISSION

Geneva, S. Thigpen, Chief Clerk

be1103%0.02
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GLOSSARY OF ACRONYMS

Docket No. P-582, Sub 6

ACL Adjusted Call Length

Act Telecommunications Act of 1986

ATAT AT&T Communications of the Southern States, inc.
BeilSouth BellSouth Telecommunications, inc.

CLP Competing Lacal Provider

CLEC Competing Local Exchange Company {Carrier)
Commission North Carolina Utilities Commission

FCC Federal Communications Commission

ICG ICG Telecom Group, inc.

ILEC Incumbent Local Exchange Company {Carrier)
IsP Internet Service Pravider

ITC"DeltaCom ITC"DeltaCom Communications, inc.

KMC KMC Telecom, inc.

LATA Local Access and Transport Area

LEC Local Exchange Company (Camier)

LERG Local Exchange Routing Guide

MOU Minute of Use

0SS Operations Support Systems

Putlic Staff Public Staff-North Carolina Utilities Commission
SGAT Statement of Generally Available Terms

TADE Telecommunications Act of 1986

TELRIC Total Element Long-Run Incremental Cost
UNE Unbundied Network Element
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L INTRODUCTION

1. Inthis proceeding, we respond to the Supreme Court’s January 1999
decision that directs us to reevaluate the unbundling obligations of section 251 of the
Telecommunications Act of 1996 (1996 Act).! The Supreme Court’s decision removed
many of the uncertainties surrounding the requirements of section 251 by upholding the
majority of the Commission’s rules implementing that section of the Act, including the
Commission’s jurisdiction to implement sections 251 and 252 of the Act, the
Commission’s definitions of network elements, and the Commission’s rule requiring
incumbent local exchange carriers (LECs) to offer combinations of unbundied network
elements that are already combined. The Court has directed us, however, to revise the
standards under which the unbundling obligations of section 251(c)(3) are determined.
Specifically, the Court has required us to give some substance to the “necessary” and
“impair” standards in section 251(d)(2), and to develop a limiting standard that is
“rationally related to the goals of the Act.” In addition, as we develop the “necessary”
and “impair” standards, the Court has required us to consider the availability of
alternative network elements outside the incumbent’s network.?

2.  Inpassing the 1996 Act, Congress overhauled many aspects of federal
regulation of telecommunications services by establishing a pro-competitive and
deregulatory framework designed to benefit “all Americans by opening all
telecommunications markets to competition.”® Two of the fundamental goals of the 1996
Act are to open the local exchange and exchange access markets to competition and to
promote innovation and investment by all participants in the telecommunications
marketplace. Congress sought to foster this competition by fundamentally changing the
conditions and incentives for market entry and by attempting to open any remaining local
service bottienecks.’ As a result, the provisions of the 1996 Act set the stage for a new
competitive paradigm in which carriers in previously segmented markets are able to
compete in a dynamic and integrated telecommunications market that promises lower
prices and more innovative services to consumers.

3. Central to the new statutory scheme is section 251 of the Act, which seeks
generally to reduce inherent economic and operational advantages possessed by
incumbent local exchange carriers. Toward this end, section 251 imposes specific

! Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56, codified at 47 U.S.C.
§5 151 et seq. (1996 Act).

2 AT&T v. fowa Utils. Bd., 119 S. Ct. 721, 734-36 (1999) ({lowa Utils. Bd.).

3 Joint Statement of Managers, S. Conf. Rep. No. 104-230, 104" Cong., 2d Sess., at 1 (1996)
(Joint Explanatory Statement).

4 Joint Explanatory Statement at 1.

5 See BellSouth Corp. v. FCC, 144 F.3d 58, 61 (D.C. Cir. 1998) (“The 1996 Act rescinded

the [Modified Final Judgment] . . . and changed the entire telecommunications landscape.”).
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market-opening mechanisms, such as mandatory interconnection, unbundling, and resale
requirements on incumbent LECs, in order to break the incumbents’ control over local
facilities.5 Congress directed the Commission to implement the provisions of section 251,
and to specifically determine which network elements should be unbundled pursuant to
section 251(c)(3).”

4. Pursuant to our statutory mandate and the directives of the Supreme Court,
we reevaluate the unbundling obligations of incumbent LECs, pursuant to sections
251(c)(3) and 251(d)(2). The new standards and framework we adopt in this Order for
determining which network elements incumbent LECs must make available on an
unbundled basis will remove the uncertainties surrounding the incumbents’ unbundling
obligations since passage of the Act. More importantly, however, they will define the
competitive landscape of telecommunications markets for the foreseeable future.

5. The standards and unbundling obligations that we adopt in this Order are
designed to create incentives for both incumbent and competitive LECs to innovate and
invest in technologies and services that will benefit consumers through increased choices
of telecommunications services and lower prices. We recognize that there will be a
continuing need for all three of the arrangements Congress set forth in section 251 to
remain available to competitors so that they can serve different types of customers in
different geographic areas.® We continue to believe that the ability of requesting carriers
to use unbundled network elements, including various combinations of unbundled
network elements, is integral to achieving Congress’ objective of promoting rapid
competition to all consumers in the local telecommunications market.” Moreover, in
some areas, we believe that the greatest benefits may be achieved through facilities-based
competition, and that the ability of requesting carriers to use unbundled network elements,
including various combinations of unbundled network elements, is a necessary
precondition to the subsequent deployment of self-provisioned network facilities.

6 47 U.S.C. §§ 251(c)(3) and (d)(2). The Act also encourages new entrants to construct their

own competitive facilities. In particular, it requires incumbent LECs to interconnect competitive LECs’
facilities and eqnipment with their networks. 47 U.S.C. § 251(c)(2).

7 Section 251(d)(2) states that “in determining what network elements should be made
available for purposes of subsection (¢)(3), the Commission shall consider, at a mininmum whether [the
clements meet the “necessary” and “impair” standards]. 47 U.S.C. § 251(d)(2) (emphasis added).

§ See Implementation of the Local Competition Provisions of the Telecommunications Act of
1996, CC Docket No. 96-98, First Report and Order, 11 FCC Red 15499, 15509, para. 12 (1996) (Local
Competition First Report and Order), aff’d in part and vacated in part sub nom., Competitive
Telecommunications Ass'n v. FCC, 117 F.3d 1068 (8" Cir. 1997) (CompTel v. FCC) and Jowa Utils. Bd. v.
FCC, 120 F.3d 753 (8" Cir. 1997) (fowa Utils. Bd. v. FCC), aff'd in part and remanded, AT&T v. Jowa Utils.
Bd., 119 8. Ct. 721 (1999); Order on Reconsideration, 11 FCC Red 13042 (1996), Second Order on
Reconsideration, 11 FCC Red 19738 (1996), Third Order on Reconsideration and Further Notice of Proposed
Rulemaking, 12 FCC Red 12460 (1997), further recons. pending.

? See Local Competition First Report and Order, 11 FCC Red at 15509, para. 12.
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6.  Although Congress did not express explicitly a preference for one particular
competitive arrangement, it recognized implicitly that the purchase of unbundled network
elements would, at least in some situations, serve as a transitional arrangement until
fledgling competitors could develop a customer base and complete the construction of
their own networks. In particular, Congress stated: “[I]t is unlikely that competitors will
have a fully redundant network in place when they initially offer local service because the
investment necessary is so significant. Some facilities and capabilities . . . will likely
need to be obtained from the incumbent [LEC] as network elements pursuant to new
section 251.”!% Implicit in this recognition, and in section 271’s requirement that the Bell
Operating Companies (BOCs) provide access and interconnection to their network
facilities in accordance with the requirements in the competitive checklist, is Congress’s
expectation that new competitors would use unbundled elements from the incumbent
LEC until it was practical and economically feasible to construct their own networks. H

7. We fully expect that over time competitors will prefer to deploy their own
facilities in markets where it is economically feasible to do so, because it is only through
owning and operating their own facilities that competitors have control over the
competitive and operational characteristics of their service, and have the incentive to
invest and innovate in new technologies that will distinguish their services from those of
the incumbent. Unbundling rules that encourage competitors to deploy their own
facilities in the long run will provide incentives for both incumbents and competitors to
invest and innovate, and will allow the Commission and the states to reduce regulation
once effective facilities-based competition develops.'? Accordingly, the unbundling rules
we adopt in this proceeding seek to promote the development of facilities-based
competition.

10 Joint Explanatory Statement at 148.

17 Seed7US.C. §271(0Q)(B).

12 See Promotion of Competitive Networks in Local Telecommunications Markets, Notice of
Proposed Rulemaking and Notice of Inquity in WT Docket No. 99-217 and Third Further Notice of Proposed
Rulemaking in CC Docket No. 96-98, FCC 99-141, paras. 4, 23 (rel. July 7, 1999) (Competitive Networks
Notice) (“We believe that, in the long term, the most substantial benefits to consumers will be achieved
through facilities-based competition, because only facilities-based competitors can break down the incumbent
LECs' bottleneck control over local networks and provide services without having to rely on their rivals for
critical components of their offerings. Moreover, only facilities-based competition can fully unieash
competing providers' abilities and incentives to innovate, both technologically and in service development,
packaging, and pricing. . . . In order for competitive networks to develop, the incumbent LECs' bottleneck
control over interconnection must dissipate. As the market matures and the camriers providing setvices in
competition with the incumbent LECs' local exchange offerings grow, we believe these carriers may establish
direct routing arrangements with one another, forming a network of networks around the current system. In
time, it is likely that the incumbent LECs will cease to be viewed as the presumptive primary providers of
interconnection, and indeed they will begin to seek interconnection and other arrangements with their
challengers. These circumstances would strengthen the case for substantial deregulation of the incumbent
LECs.™.




Federal Communications Commission FCC 99-238

8.  We believe that the “necessary” and “impair” standards we adopt below
address the Supreme Court’s mandate and implement the statutory language and goals of
the Act. The standards we adopt take into consideration alternatives outside the
incumbent LEC’s network, and whether those alternatives are actually available to the
requesting carrier as a practical, economic, and operational matter. We consider not only
the direct costs, but also other costs and impediments associated with using alternative
elements that may constitute barriers to entry. We believe the Commission must assess
these factors to determine the availability of alternatives, and whether access to the
incumbent’s network element thereby satisfies the “necessary” and “impair” standards of
section 251(d)(2).

9.  The unbundling standards we adopt in this Order also seek to encourage the
rapid introduction of competition in all markets, including residential and small business
markets. They seeks to create incentives for both incumbents and requesting carriers to
invest and innovate in new technologies by establishing a mechanism by which regulatory
obligations to provide access to network elements will be reduced as alternatives to the
incumbent LECs’ nefwork elements become available in the future. In addition, the
standards provide reasonable certainty regarding the availability of unbundled elements,
thereby allowing requesting carriers to attract investment capital and move forward with
implementing nationai and regional business plans that will allow them to serve the
greatest number of consumers

10. To date, we have seen the development of facilities-based competition
among providers of particular services in certain sectors of the market. For example, as
discussed in more detail below, competitors have deployed their own fiber rings and
approximately 700 circuit switches to provide local exchange and exchange access
services primarily to medium and large business customers in high-density metropolitan
areas.” In addition, the record in this proceeding suggests that a growing number of
carriers are deploying packet switches to provide data services in a number of markets,
particularly for end users with substantial telecommunications needs, '*

11. Other local markets, however, particularly the residential and small business
markets, and geographic markets outside of major metropolitan areas, have seen minimal
competition. This may be due to the uncertainty surrounding the ability of competitive
LECs to use reasonably priced unbundled network elements to serve these areas as a
result of Litigation concerning the Commission’s unbundling rules.'* Because unbundled
network elements have not been made fully available to requesting carriers as the
Commission expected in 1996, we do not yet know the extent to which competition will
develop once all of the unbundling rules are actually implemented by incumbent LECs.

13 See infra Section V(D)(1).

14 See infia Section V(D)(2).

15 See MCI WorldCom Comments, Tab 1, Decl. of Judith R. Levine/Ronald J. McMurtrie, at

para. 7.
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12.  Only recently have incumbent LECs provided access to combinations of
unbundled loops, switches, and transport elements, often referred to as “the platform.”
Since these combinations of unbundled network elements have become available in
certain areas, competitive LECs have started offering service in the residential mass
market in those areas. For example, in January of this year, Bell Atlantic, as part of an
agreement with the New York Public Service Commission, began offering the unbundled
network element platform out of particular end offices in New York City. As a result,
MCI WorldCom had acquired upwards of 60,000 new local residential customers in New
York as of June 1999.' AT&T also plans to serve local residential customers over the
platform in Texas."”

13. For effective competition to develop as envisioned by Congress,
competitors must have access to incumbent LEC facilities in a manner that aliows them to
provide the services that they seek to offer, as contemplated in section 251(d)(2) of the
Act. Despite the development of competition in some markets, incumbents still control
the vast majority of the facilities that comprise the local telecommunications network,
glvmg them advantages of economies of scale and scope not enjoyed by competitive
LECs."® Because competitors do not yet enjoy the same economies of scale, scope and
ubiquity as the incumbent, they may be impaired if they do not have access, at least
initially, to certain network elements supplied by the incumbent LEC."” For example,
without access to unbundled network elements, a competitive LEC may choose not to
enter a particular market because the cost and delays associated with deploying its own
facilities would be too high given the revenues obtainable from that market and the
relative attractiveness of other potential new markets. Similarly, a competitive LEC may
decline to enter a market because certain of their facilities are subject to economies of
scale and scope such that the competitor would need a larger market share than it is likely
to have initially. In such cases, competitors may choose to enter a certain market if they
can obtain access to particular unbundled network elements on sufficiently favorable

16 Id. at para. 17.

17 Letter from Frank S. Simone, Government Affairs Director, AT&T, to Magalie Roman
Salas, Secretary, Federal Communications Commission, CC Docket No. 96-98, Attachment at 4-5 (filed June
25, 1999).
18 Local Competition: August 1999, Industry Analysis Division, Common Carrier Bureau,
Federal Communications Commission, at 23 (August 1999) {FCC Local Compefition Report) (explaining that
investment analysts’ estimate of total switched lines owned by competitive LECs is in the range of two to
three percent of nationwide switched access lines). See also Texas PUC Comiments at 14 (stating that in
Texas, for example, incumbent LECs own 98 percent of all access lines and have deployed 1538 switches
throughout the state).

19 See, e.g., MCI WorldCom Comments, Tab 3, Decl. of Mark T. Bryant, at paras. 2-20
(describing the economies of scale to which all loop, transport and switching unbundled network elements are
subject); Covad Comments at iii-iv; Prism Comments at 5-6, Qwest Commenis at 8-9; AT&T Reply
Comments at 45-46.
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terms that such scale economies are overcome, and other potential markets no longer
appear more attractive.

14. The standards and rules we adopt in this Order seek to build on industry
experience and technological changes that have occurred in the telecommunications
marketplace since the 1996 Act was enacted three years ago. Today, both incumbent
LLECs and requesting carriers are at the early stages of deploying innovative technologies
to meet the ever-increasing demand for high-speed, high-capacity advanced services. To
encourage competition among carriers to develop and deploy new advanced services, the
marketplace for these services must be conducive to investment, innovation, and meeting
the needs of consumers. Accordingly, our unbundling rules are designed to facilitate the
rapid and efficient deployment of all telecommunications services, including advanced
services. Specifically, unbundling rules that are based on a preference for development of
facilities-based competition in the long run will provide incentives for both incumbents
and competitors to invest and innovate, and should allow the Commission to reduce
regulation once true facilities-based competition develops.

15. The unbundling standards we adopt in this order also are designed to be
administratively practical and respond to changes in the marketplace as alternatives to the
incumbent LECs’ network elements become available. We are committed to reviewing
the unbundling obligations in three years, and as the marketplace changes with the
development of new technologies and increased facilities-based competition, we will
modify the list of unbundled elements, as warranted.

IL. EXECUTIVE SUMMARY

Section 251(d)(2)’s “Necessary” and “Impair” Standards. Section 251(d)(2)(A)’s
“necessary” standard is a stricter standard that applies to proprietary network elements.
Section 251(d)(2)(B)’s “impair” standard applies to non-proprietary network elements.
Applying a stricter standard to proprietary network elements is consistent with Congress’
intention to spur innovation and investment by both incumbent and competitive LECs. In
applying these standards, we look first to what is occurring in the marketplace today.

Necessary. A proprietary network element is “necessary” within the meaning
of section 251(d)(2)(A) if, taking into consideration the availability of
alternative elements outside the incumbent’s network, including self-
provisioning by a requesting carrier or acquiring an alternative from a third
party supplier, lack of access to that element would, as a practical, economic,
and operational matter, preclude a requesting carrier from providing the
services it seeks to offer. There are limited circumstances under which we may
unbundle proprietary information or functionalities even if those elements are
not strictly “necessary,” as long as the “impair” standard is met. These
circumstances are: (1) where an incumbent LEC, for the primary purpose of
causing a particular network to be evaluated under the stricter “necessary”
standard in order to avoid its unbundling obligation, implements only a minor
modification to the network element to make the element proprietary; (2) where
an incumbent EEC cannot demonstrate that the information or functionality that
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it claims is proprietary differentiates its services from its competitors’ services,
or is otherwise competitively significant; or (3) where lack of access to the
proprietary element would jeopardize the goal of the 1996 Act to bring rapid
competition to the greatest number of consumers.

Impair. The incumbent LECs’ failure to provide access to a non-proprietary
network element “impairs” a requesting carrier within the meaning of section
251(d)(2)(B) if, taking into consideration the availability of alternative elements
outside the incumbent’s network, including self-provisioning by a requesting
carrier or acquiring an alternative from a third-party supplier, fack of access to
that element materially diminishes a requesting carrier’s ability to provide the
services it seeks to offer. In order to evaluate whether there are alternatives
actually available to the requesting carrier as a practical, economic, and
operational matter, we look at the totality of the circumstances associated with
using an alternative. In particular, our “impair” analysis considers the cost,
timeliness, quality, ubiquity, and operational issues associated with use of the
alternative.

Goals of the Act. We also interpret the obligations imposed in section 251(d)(2)
within the larger statutory framework of the 1996 Act. Congress apparently
contemplated that we would consider additional factors by directing the
Commission, in section 251{d}2), to “consider at a minimum’ the “necessary” and
“impair” standards. The Supreme Court decision requires us to apply a limiting
standard “rationally related to the goals of the Act.” Accordingly, in addition to the
factors set forth above, we may consider the following factors:

Rapid Introduction of Competition in All Markets. We may consider whether
the availability of an unbundled network element is likely to encourage
requesting carriers to enter the local market in order to serve the greatest
number of consumers as rapidly as possibie. We also note that Congress
required Bell Operating Companies to demonstrate that they are providing
loops, switching, transport, signaling and databases, and operator
services/directory assistance in order to obtain in-region, interLATA approval.
While the section 271 checklist does not determine definitively which elements
all incumbent LECs are required to unbundle pursuant to section 251, it sheds
some light on what Congress believed was required to open local markets to
competition. Accordingly, we believe that we may consider whether requiring
all incumbent LECs to unbundle these same elements would promote the rapid
introduction of competition on a nationwide basis.

Promotion of Facilities-Based Competition, Investment, and Innovation. We
may consider the extent to which the unbundling obligations we adopt will
encourage the development of facilities-based competition by competitive
LECs, and innovation and investment by both incumbent LECs and competitive
LECs, especially for the provision of advanced services.

10
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o Reduced Regulation. We may consider the extent to which we can encourage
investment and innovation by reducing regulatory obligations to provide access
to network elements, as alternatives to the incumbent LECs’ network elements
become available in the future.

e Certainty in the Market. We may consider how the unbundling obligations we
adopt can provide the uniformity and predictability that new entrants and
fledgling competitors need to develop national and regional business plans. We
also consider whether the rules we adopt provide financial markets with
reasonable certainty so that carriers can attract the capital they need to execute
their business plans to serve the greatest number of consumers.

e Administrative Practicality. We may consider whether the unbundling
obligations we adopt are administratively practical to apply.

Modification of the National List.

o The Order recognizes that rapid changes in technology, competition, and the
economic conditions of the telecommunications market will require a
reevaluation of the national unbundling rules periodically. In order to
encourage a reasonable period of certainty in the market, the Commission
expects to reexamine the national list of unbundled network elements in three
years.

e Section 251(d)(3) permits state commissions to require incumbent LECs to
unbundle additional elements as long as the obligations are consistent with the
requirements of section 251 and the national policy framework instituted in this
Order.

¢ Removal of elements from the national list on a state-by-state basis would not
be consistent with section 251 and the goals of the Act.

Network Elements that Must be Unbundled. Applying the above factors, the
Order concludes that the following network elements must be unbundled;

o Loops. Incumbent local exchange carriers (LECs) must offer unbundled access
to loops, including high-capacity lines, xDSL-capable loops, dark fiber, and
inside wire owned by the incumbent LEC. The unbundling of the high
frequency portion of the loop is being considered in another proceeding.

e Subloops. Incumbent LECs must offer unbundled access to subloops, or
portions of the loop, at any accessible point. Such points include, for example,
a pole or pedestal, the network interface device, the minimum point of entry to
the customer premises, and the feeder distribution interface located in, for
example, a utility room, a remote terminal, or a controlled environment vauit.
The Order establishes a rebuttable presumption that incumbent LECs must offer

11
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unbundled access to subloops at any accessible terminal in their outside loop
plant.

To the extent there is not currently a single point of interconnection that can be
feasibly accessed by a requesting carrier, we encourage parties to cooperate in
any reconfiguration of the network necessary to create one. If parties are unable
to negotiate a reconfigured single point of interconnection at multi-unit
premises, we require the incumbent to construct a single point of
interconnection that will be fully accessible and suitable for use by multiple
carriers.

Network Interface Device (NID). Incumbent LECs must offer unbundled
access to NIDs. The NID includes any potential means of interconnection with
customer premises inside wiring at the point where the carrier’s local loop
facilities end, such as at a cross connect device used to connect the loop to
customer-controlled inside wiring. This includes all features, functions, and
capabilities of the facilities used to connect the loop to premises wiring,
regardless of the specific mechanical design.

Circuit Switching. Incumbent LECs must offer unbundled access to local
circuit switching, except for local circuit switching used to serve end users with
four or more lines in access density zone 1 in the top 50 Metropolitan Statistical
Areas (MSAs), provided that the incumbent LEC provides non-discriminatory,
cost-based access to the enhanced extended link throughout zone 1. {An
enhanced extended link (EEL) consists of a combination of an unbundled loop,
multiplexing/concentrating equipment, and dedicated transport. The EEL
allows new entrants to serve customers without having to collocate in every
central office in the incumbent’s territory.) Local circuit switching includes the
basic function of connecting lines and trunks on the line-side and port-side of
the switch. The definition of the local switching element encompasses all of the
features, functionalities, and capabilities of the switch.

Packet Switching. Incumbent LECs must offer unbundled access to packet
switching only in limited circumstances in which the incumbent has placed
digital loop carrier systems in the feeder section of the loop or has its Digital
Subscriber Line Access Multiplexer (DSLAM) in a remote terminal. The
incumbent will be relieved of this obligation, however, if it permits a requesting
carrier to collocate its DSLAM in the incumbent’s remote terminal on the same
terms and conditions that apply to its own DSLAM. Packet switching is
defined as the function of routing individual data message units based on
address or other routing information contained in the data units, including the
necessary electronics (e.g., DSLAMs).

Interoffice Transmission Facilities. Incumbent LECs must offer unbundled
access to dedicated interoffice transmission facilities, or transport, including
dark fiber, Dedicated interoffice transmission facilities are defined as

incumbent LEC transmission facilities dedicated to a particular customer or

12
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carrier that provide telecommunications between wire centers owned by the
incumbent LECs or requesting telecommunications carriers, or between
switches owned by incumbent LECs or requesting telecommunications carriers.
State commissions are free to establish reasonable limits governing access to
dark fiber if incumbent LECs can show that they need to maintain fiber
reserves.

¢ Incumbent LECs must also offer unbundled access to shared transport where
unbundled local circuit switching is provided. Shared transport is defined as
transmission facilities shared by more than one carrier, including the incumbent
LEC, between end office switches, between end office switches and tandem
switches, and between tandem switches in the incumbent LEC’s network.

e Signaling and Call-Related Databases. Incumbent LECs must offer unbundled
access to signaling links and signaling transfer points (STPs) in conjunction
with unbundled switching, and on a stand-alone basis. The signaling network
element includes, but is not limited to, signaling links and STPs. Incumbent
LECs must also offer unbundled access to call-related databases, including, but
not limited to, the Line Information database {LIDB), Toll Free Calling
database, Number Portability database, Calling Name (CNAM) database,
Operator Services/Directory Assistance databases, Advanced Intelligent
Network (AIN) databases, and the AIN platform and architecture. We do not
require incumbent LECs to unbundle access to certain AIN software that
qualify for proprietary treatment.

¢ QOperations Support Systems (OSS). Incumbent LECs must offer unbundled
access to their operations support systems. OSS consists of pre-ordering,
ordering, provisioning, maintenance and repair, and billing functions supported
by an incumbent LEC’s databases and information. The OSS element includes
access to all loop qualification information contained in any of the incumbent
LEC’s databases or other records, including information on whether a particular
loop is capable of providing advanced services.

Network Elements that Need Not be Unbundled. The folowing network
elements need not be unbundled:

* Operator Services and Directory Assistance (OS/DA). Incumbent LECs are not
required to unbundie their OS/DA services pursuant to section 251(c)(3), except
in the limited circumstance where an incumbent LEC does not provide
customized routing to a requesting carrier to allow it to route traffic to
alternative OS/DA providers. Operator services are any automatic or live
assistance to a consumer to arrange for billing or completion of a telephone call.
Directory assistance is a service that allows subscribers to retrieve telephone
numbers of other subscribers. Incumbent LECs, however, remain obligated
under the non-discrimination requirements of section 251(b)(3) to comply with
the reasonable request of a carrier that purchases the incumbents’ OS/DA
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services to rebrand or unbrand those services, and to provide directory
assistance listing updates in daily electronic batch files.

Shared Transport where Circuit Switching is not Unbundled. Incumbent LECs
are not required to unbundle shared transport where they are not required to
offer unbundled local circuit switching, as described above.

Packet Switching. Incumbent LECs are not required to unbundle packet
switching, except in a limited circumstance. Competitive LECs are actively
deploying packet switches to serve high-volume customers, and are not
impaired in their ability to offer service to such customers without access to the
incumbent LEC’s facilities. Competitive LECs are impaired, however, in their
ability to provide services to small-volume users without access to unbundled
packet switching. Nonetheless, we consider the other goals of the Act in
making our unbundling determination, and conclude that given the nascent
nature of the advanced services market and the Act’s goal to provide incentives
to all carriers to invest and innovate, incumbent LECs are generally not required
to unbundle packet switching.

Section 271-Related Issues.

If a network element on the section 271 competitive checklist is not required to
be unbundled pursuant to section 251(c)(3) (i.e., local circuit switching and
shared transport in certain circumstances), Bell Operating Companies are not
required to offer unbundled access to any such checklist items in compliance
with the Commission’s pricing rules. Rather, the applicable price, terms, and
conditions for that element are determined by applying sections 201(b) and
202(a) of the Act.

Combinations of Network Elements.

Given the pendency of litigation in the Court of Appeals for the Eighth Circuit,
the Order declines to define the enhanced extended link as a separate network
element, nor does it address whether an incumbent LEC must combine network
elements that are not already combined in the network.

Further Notice of Proposed Rulemaking: Use of Unbundled NetworkElements
to Provide Exchange Access Service.

The Further Notice seeks comment on whether there is any basis in the statute
or our rules under which incumbent LECs could decline to provide entrance
facilities (the link between an interexchange carrier’s point of presence and an
incumbent’s switch or serving wire center) at unbundled network element
prices.

The Further Notice also invites parties to refresh the record on whether
requesting carriers may use unbundled dedicated or shared transport facilities in
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conjunction with unbundled switching to originate or terminate interstate toll
traffic to customers to whom the requesting carrier does not provide local
exchange service.

. BACKGROUND

16. On August 8, 1996, the Commission adopted the Local Competition First
Report and Order, implementing the local competition provisions of the 1996 Act. In
that order, the Commission established rules governing the obligations of incumbent
LECs to open their local networks to competition pursuant to the requirements of section
251 of the 1996 Act. Among other things, the order adopted rules implementing the
network unbundling requirements of sections 251(c)(3) and 251(d)(2) of the 1996 Act.
Section 251(c)(3) imposes a duty on all incumbent LECs to provide to competitors access
to network elements on an unbundled basis.?® Section 251(d)(2) provides that, in
determining which network elements should be unbundled under section 251(c)(3), the
Commission shall consider, “at a minimum, whether -- (A) access to such network
elements as are proprietary in nature is necessary; and (B) the failure to provide access to
such network element would impair the ability of the telecommunications carrier seeking
access to provide the services that it seeks to offer.”!

17. Inthe Local Competition First Report and Order, the Commission applied
its interpretation of the “necessary” and “impair” standards of section 251(d)(2) to the
unbundling requirements of section 251(c)(3). Specifically, the Commission defined
“necessary” to mean “an element is a prerequisite for competition,”** and it defined
“impair” to mean “to make or cause to become worse; diminish in value.”** The
Commission also determined that a requesting carrier’s ability to offer service is
“impaired” or “diminished in value” if “the quality of the service the entrant can offer,
absentuaccess to the requested element, declines” or if “the cost of providing the service
rises.”

18. After addressing the “necessary” and “impair” standards, the Commission
adopted rule 51.319, which sets forth the network elements that incumbent LECs were
required to make available to requesting carriers on an unbundled basis.** Section 51.319
of the Commission’s rules required incumbent LECs to offer unbundled access to the

0 Certain rural telephone companies may be exempt from the unbundling provisions of
section 251. See 47 U.S.C. § 251(f).

21 47U.8.C. § 251(d)(2).

z Local Competition First Report and Order, 11 FCC Red at 15641-42, para. 282.

2 Id. at para. 285 (quoting Random House College Dictionary 665 (rev. ed. 1984)).

b Local Competition First Report and Order, 11 FCC Rod at 15643, para. 285.

3 Id. at 15683, para. 366.

15




Federal Communications Commission FCC 99-238

following network elements: (1) local loops; (2) network interface devices; (3) local
switching; (4) interoffice transmission facilities; (5) signaling networks and call-related
databases; (6) operations support systems; and (7) operator services and directory
assistance.”® Section 51.317 of the Commission's rules allowed states to impose
additional unbundling requirements pursuant to the Commission's interpretation of
section 251(d)(2).7

19. Following adoption of the Local Competition First Report and Order,
incumbent LECs and state commissions filed various challenges to the Commission’s
rules; these appeals were consolidated in the Eighth Circuit. The Eighth Circuit, among
other holdings, rejected the incumbent LECs’ argument that, in determining which
elements were subject to the unbundling requirements, the Commission had not properly
applied the “necessary” and “impair” standards of section 25 1(d)(2).*® Accordingly, the
Eighth Circuit upheld section 51.319. The Supreme Court granted several parties’
requests to review the Eighth Circuit’s decision.

20. Inits January 25, 1999 opinion, the Supreme Court reversed the Eighth
Circuit’s decision on this issue, stated that section 51.319 should be vacated, and
remanded the matter for further proceedings.”” While the Court affirmed that the
Commission has jurisdiction to implement the local competition provisions of the 1996
Act, including the unbundling requirements in section 251, it concluded that the
Commission had not adequately considered the “necessary” and “impair” standards of
section 251(d)(2).3* The Court found, among other things, that the Commission, in
deciding which elements must be unbundled, did not adequately take into consideration

26
paras. 281-83.

47 CF.R § 51.319. Local Competition First Report and Order, 11 FCC Red at 15641-42,

7 47CFR.§51317.

28 Jowa Utils. Bd. v. FCC, 120 F.3d at 808-10.

» lowa Utils. Bd,, 119 S. Ct. at 733-36. As already noted, the Supreme Court upheld all but

one of the local competition mles that had been challenged. The Supreme Court held that the Commission
has general jurisdiction to implement the 1996 Act's local competition provisions, and that the Cominission's
rulemaking authority extends to sections 251 and 252. The Court further found that: (1) the Commission's
interpretation of "network element,” as including operator services and directory assistance, operational
support systems, and vertical switching functions such as caller LD., call forwarding, and call waiting, is
reasonable; (2) the Conunission reasonably omitted a facilities-ownership requirement; (3) the Commission's
rule 51.315(b), which forbids incumbents from separating already-combined network elements before leasing
them to competitors, reasonably interprets section 251(c)(3) of the 1996 Act; and (4) the Commission's "pick
and choose" rule that requires an incumbent LEC to make available to any requesting carrier any individual
interconnection, service, or network element arrangement contained in any state-approved agreement "upon
the same rates, terms, and conditions as those provided in the agreement" is a reasonable interpretation of
section 252(i) of the 1996 Act. Id at 729-34.

30 Id.. at 730-36.
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the “availability of elements outside the incumbent’s network.”™! The Court also faulted
the Commission’s “assumption that arny increase in cost (or decrease in quality) imposed
by a denial of a network element renders access to that element ‘necessary,’ and causes
the failure to }Jrovide that element to ‘impair’ the entrant’s ability to furnish its desired
services. . .”>* In addition, the Court criticized the Commission’s interpretation of section
251(d)(2) because it “allows entrants, rather than the Commission, to determine” whether
the requirements of that section are satisfied*®* On April 16, 1999, we released a Second
Further Notice in this docket seeking comment on the appropriate unbundling standard,
and which network elements should be unbundled.**

IV. FRAMEWORK FOR DECIDING WHAT NETWORK ELEMENTS
MUST BE UNBUNDLED PURSUANT TO SECTION 251

A. Overview

21. In this section, we discuss our framework for determining whether a
particular network element should be unbundled. We interpret the terms “necessary,”
“impair,” and “proprietary” in section 251(d)(2) in a manner that gives substance to those
terms. We then discuss how we will evaluate alternative elements that are available
through self-provisioning or from third-party suppliers. In considering whether to
unbundle a particular network element, we look first to what is occurring in the
marketplace today. For some network elements, we are beginning to see competitors
using alternatives in discrete situations. In order to determine whether these alternative
sources of network elements are actually available as a practical, economic, and
operational matter, so that incumbents should be free of any unbundling obligations for
that element, we look at several factors, including cost, ubiquity, quality, timeliness, and
operational impediments.

22. We acknowledge that given the complexity associated with a competitive
LEC’s decision to enter a certain market, it is extremely difficult to identify one particular
factor that is dispositive of whether or not a competitor will seek to offer a particular
service in any given market. For example, even where a competitive LEC’s costs to
provide a service may be comparable to the incumbent’s costs to provide a similar
service, the competitive LEC, because it cannot enter all markets simultaneously, may
choose not to enter a particular market at a particular time because there are other markets
that are relatively more profitable to serve. The competitive LEC might also be dissuaded
from entering a market because of subsidy distortions or other regulatory factors.

3 Id. at T35

32. Id

B Id

24 Implementation of the Local Competition Provisions in the Telecommunications Act of

1996, CC Docket No. 96-98, Second Further Notice of Proposed Rulemaking, FCC 99-70 (rel. Apr. 16, 1999)
{(Notice). A list of parties submitting Comments and Reply Comments is provided in Appendix A.
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Conversely, notwithstanding the fact that a competitive LEC’s infrastructure costs in a
particular market may be materially different from the incumbent LECs’ costs, the
competitive LEC may still choose to enter that market if it can provide more services over
its network infrastructure, or offer marketing, service, or technical innovations for which
customers will pay a premium.

23. Although we may not be able to identify with precision a competitor’s
incentives, or lack of incentives to enter a particular market, we nonetheless find that
evidence demonstrating the lack of competition in certain areas of the country and among
certain classes of customers is a strong indicator that there may exist economic and other
types of barriers that may, at a minimum, impair a competitor’s ability to compete vis-a-
vis the incumbent. Accordingly, based on evidence provided in the record, we use our
administrative judgment to identify several factors, including cost, ubiquity, quality,
timeliness, and operational impediments, that we find particularly helpful in explaining
whether a competitor’s ability to provide the service it seeks to offer is impaired without
access to a particular unbundled network element. Based on the actual state of
competition, we look at these factors and their relationship to alternative sources of
network elements to determine whether the alternatives are actually available as a
practical, economic, and operational matter.

24.  Inparticular, we examine both the direct and other costs a carrier incurs to
substitute the alternative network element for the incumbent LEC’s network element. We
also consider whether self-provisioning or purchasing a network element from a third-
party supplier would prevent a requesting carrier from entering the market within a
reasonable time, or from expanding its operations to meet promptly the demand of its
customers. In addition to costs and delays, we consider whether using alternative sources
of network elements introduces quality differences or operational or technical
impediments that may impair a requesting carrier’s ability to provide the services that it
seeks to offer. Specifically, we assess whether use of an alternative source of the network
element would cause a requesting carrier’s customers to experience degraded service.

25. We also consider the extent to which a requesting carrier can compete for
customers on a wide-spread basis using alternative sources of the elements outside the
incumbent’s network. In some cases, to compete effectively with the incumbent LEC for
the same customers, competitive LECs must be able to attain similar economies of scale
that can only be achieved by serving a broad base of customers within a geographic area.
Although theoretically, all or part, of an incumbent LEC’s network can be replicated at
some cost, as a practical matter, replication of elements in a ubiquitous manner may
impair a requesting carrier’s ability to compete vis-a-vis the incumbent. If the
competitive LEC must deptoy multiple facilities in order to be able to bring competition
to a broad base of customers within a geographic area, the costs and delays associated
with deploying facilities will likely be magnified, and could “materially diminish” that
competitor’s ability to provide the services that it seeks to offer.

26. We find that the language of section 251(d)(2) and the Supreme Court
decision suggest that we should consider, in addition to the “necessary” and “impair”
standards, the overall goals of the 1996 Act. Section 251(d)(2) states that the
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Commission shall “consider, af a minimum,” the “necessary” and “impair” standards, thus
leaving the Commission free to consider other relevant factors.>’ In addition, the
Supreme Court decision requires us to apply a limiting standard “rationally related to the
goals of the Act.” Moreover, as a policy matter, we believe that we may consider
additional factors to ensure that the unbundling requirements promote the goals of the
Act.

27. Accordingly, we may consider, in addition to the “necessary” and “impair”
standards, whether the unbundling obligations we adopt are likely to: (1) encourage
competitive LECs to rapidly enter the local market and serve the greatest number of
consumers; (2) advance the development of facilities-based competition by competitive
LECs, and encourage investment and innovation in new technologies and new services by
both incumbent and competitive LECs; (3) reduce regulation of unbundled network
elements as alternatives to the incumbent LECs’ network elements become available in
the future, (4) provide certainty in the marketplace that will allow new entrants and
fledgling competitors to develop national and regional business plans and bring the
benefits of competition to the greatest number of consumers; and (5) be administratively
practical to apply. We conclude that these important policy goals can only be furthered
by adoption of a national list of unbundled elements that takes into consideration, where
appropriate, discrete geographic and product market variations that create exceptions to
the incumbent LECs’ general duty to unbundle the elements on the list.*®

28. We do not assign any particular weight to the factors we identify above.
Rather, we consider the relationship among the various factors to determine whether an
incumbent LEC’s network element should be unbundled. Indeed, there may be
circumstances in which there is significant evidence that competitors are impaired without
unbundled access to a particular element, but requiring incumbent LECs to unbundle that
element would be inconsistent with the goals of the Act.

B. The “Necessary” and “Impair” Standards of Section 251(d}(2)

1. Application of the “necessary” and “impair” standards
to proprietary and non-proprietary elements under
Section 251(d)(2)

a. Background

29. Inthe Local Competition First Report and Order, the Commission
concluded that section 251(d)(2) establishes separate standards that apply to proprietary
and non-proprietary network elements. Specifically, the Commission determined that the
“necessary”’ standard of section 251(d)(2)(A) applies to proprietary elements, and that the

47U.8.C. § 251{d)(2).

36 See infra Section V(D).
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“impair” standard in section 251(d)(2)(B}) applies to non-proprietary elements.®” In the
Notice, we sought comment on this interpretation of section 251(d)(2). In particular, we
asked parties to comment on the difference between the “necessary” and “impair”
standards. Noting that the Act employs two different terms, we asked if the Commission
must apply different criteria to determine whether a network element meets these
standards.”®

30. Only a couple of commenters dispute the Commission’s previous decision
to apply the “necessary” standard to proprietary elements and the “impair” standard to
non-proprietary elements.”® In particular, Sprint argues that the “necessary” and “impair”
standards apply only to proprietary elements and thus, all non-proprietary elements must
be unbundled.*

b. Discussion

31. We find no reason to change our framework for analyzing network elements
under section 251(d)(2). In subpart (A) of section 251(d)(2), “necessary’ modifies
elements that are “proprietary in nature” while in subpart (B), “impair” modifies all other
network elements, We agree with the majority of commenters that the “necessary”
standard of section 251(d)(2)(A) is a higher standard that applies to proprietary network
elements or to proprietary functions within an element.*’ We believe that our conclusion
that section 251(d)(2) establishes a higher standard for proprietary network elements than
for non-proprietary elements is consistent with both the language of the statute and the

37 Local Competition First Report and Order, 11 FCC Red at 15641-43, paras. 283-85.

38 Notice at para. 18.

3 Rhythms Comments at 5-6; Sprint Comments at 9-12.

40 Sprint Comments at 11-12. See also Letter from Kathy D. Smith, Acting Chief Counsel,
National Telecommunications and Information Administration (‘NTIA™), to Magalie Roman Salas, Secretary,
Federal Communications Commission, CC Docket No. 96-98, Attachment at 21 (filed Aung. 2, 1999) (“"NTIA
Comments”) (“NTLA agrees with Sprint that one reasonable construction of the statutory language is that the
‘necessary’ and ‘impair’ standards were meant to apply only to proprietary network elements. We
nonetheless recognize that the Commission adopted (and the reviewing court implicitly accepted) a different
construction of the statute in the Local Competition Report, and that there are legitimate reasons why the
Commission would be reluctant to reject that construction now.”) (citation omitted).

4 See, e.g., Illinois Commission Comments at 5; Texas PUC Comments at 8; Ameritech
Comments at 36-40; GTE Comments at 11-12; SBC Comments at 12-14 (These incumbent LECs agree that
network elements with proprietary features must be evaluated under the “necessary” standard, but state that
the “impair” standard applies to all network elements. As explained herein, we adopt two distinct limiting
standards in order to give substance to Congress’ use of the term “necessary.”); ALTS Comments at 14-15;
Cable & Wireless Comments at 16-17; Choice One Joint Comments at 11; CompTel Comments at 16-17,;
Corecomm Comments at 13-14;; Cox Comments at 19-20; e.spire Joint Commnents at 5; Excel Comments at
4; MCI Comments at 20; NEXTLINK Comments at 9; Pilgrim Comments at 6-7; TRA Comments at 15. But
see Sprint Comments at 9-13, Rhythms Comments at 5-6 (arguing that the “impair” standard applies to both
proprietary and non-proprietary rate elements).
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goals of the 1996 Act to encourage incumbent LECs and competitive LECs to inngvate
and invest in new technologies. Specifically, incumbent LECs will have an on-going
incentive to innovate if we ensure that their investment in the proprietary portions of their
network is protected. While competitive LECs will have access to the incumbent LEC’s
proprietary network elements where necessary, they will not have unlimited access to
those elements. We believe that this balanced approach provides competitive LECs with
an incentive to innovate and invest in new technologies that will differentiate their
services from the incumbents’ services. We note that applying the “necessary” standard
to proprietary elements, and the “impair” standard to non-proprietary elements is also
consistent with the Commission’s previous interpretation of this section that was
implicitly adopted by the Supreme Court.?

2. Definition of “Proprietary in Nature”
a. Background

32.  Section 251(d)(2)(A) states that “[i]n determining what network elements
should be made available for purposes of subsection (c)(3), the Commission shall
consider, at a minimum, whether . . . . access to such network elements as are proprietary
in nature is necessary.” In the Local Competition First Report and Order, the
Commission referred to proprietary network elements as including, for example, “those
elements with proprietary protocols or elements containing proprietary information.” The
Commission found in the Local Competition First Report and Order that for most
network elements subject to the unbundling obligations of section 51.319, parties had not
identified any proprietary concerns. For those network elements where parties did
identify proprietary concerns, the Commission found that access to those network
elements was “necessary.”®

33. Inthe Nofice, we sought comment on whether we should consider network
elements as non-proprietary if the interfaces, functions, features and capabilities of the
elements sought by the requesting carrier are defined by recognized standard-setting
bodies (e-:g. ITU, ANSL or IEEE), are defined by Bellcore requirements, or otherwise are

2 Referring to the Commission’s decision to limit its section 251(d)(2) inguiry to the

incumbent’s own network, the Court stated that “that judgment allows entrants, rather than the Commission,
to determine whether access to proprietary elements is necessary, and whether the failure to obtain access to
nonproprietary elements would impair the ability to provide services.” fowa Utils. Bd,, 119 8. Ct. at 735
{emphasis added).
s Local Competition First Report and Order, 11 FCC Red at 15694, 15697, 15710, 15720,
15739, 1574445, 15748, 15766, 15774, paras. 388, 393, 419, 446, 481, 490, 497, 521, 539, In this Order,
certain parties stated that channel banks and remote terminal equipment used with unbundled loops are often
proprietary, that vertical switching features are proprietary, and that there are proprietary interfaces associated
with operations support systems. The Commission found that the proprietary concerns did not justify denying
Tequesting carriers access to these elements. Several parties also identified proprietary concems regarding
access to the service creation environment interface and service management system used in the incumbent
LECs’ advanced intelligent networks. The Commission concluded that access to advanced intelligent
networks, including those elements that may be proprictary, was “necessary.”).
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widely available from vendors.* We further requested comment on whether the term
“proprietary” should be limited to information, soﬁware or technology that can be
protected by patents, copyright or trade secret laws.*® There is general agreement among
the parties that the Commission should define propnetmy, under section 25 1(d)(2)(A)
consistent with intellectual property categories.”® Several competitive LECs maintain that
we must define the term “proprietary” narrowly so as not to create incentives for
incumbe%t LECs to attempt to deny access to unbundled network elements on proprietary
grounds.

b. Discussion

34, Inthis Order, we adopt a limited definition of the phrase “proprietary in
nature” that tracks the intellectual property categories of patent, copyright and trade
secrets. The majority of partles addressmg this i issue support using intellectual property
law as a basis for defining “proprietary in nature.”*® We agree, and find that the
intellectual property laws governing patent, copyright and trade secrets find a common
purpose in Congress’ intention to protect proprietary interests under section 251(d)(2).
The intellectual property laws are designed to protect the incentives of authors and
inventors to innovate.* Similarly, Congress recognized that an incumbent LEC’s
incentive to innovate could be adversely affected by requiring incumbent LECs to
unbundle proprietary portions of network elements to requesting carrier-competitors.
Congress therefore required the Commission to consider whether unbundling in such
instances is “necessary.”*’

4 Notice at para, 15.

45 Id

4 See, e.g., lowa Comments at 4, Allegiance Comments at 4-6; ALTS Comments at 16;

Ameritech Comments at 40-45; MCI WorldCom Comments at 21-22; NorthPoint Comments at 4; SBC
Comments at 11-12; Sprint Comments at 9-10; US WEST Comments at 25, Waller Creek Comments at 12.

i See Cable & Wireless Comments at 17-18; Choice One Joint Comments at 11-12; CompTel
Comments at 18; Corecomm Comments at 14-17, KMC Comments at 11.

48 See Ameritech Comments at 42; ALTS Comments at 16; CompTel Comments at 19; GSA

Comments at 8; RCN Comnents at 10; SBC Comments at 12-15.
9 See Feist Publications v. Rural Telephone Service Company, Inc., 499 U.S. 340, 348 (1991)
{arguing that the primary objective of copyright is to compensate authors and “advance the progress of
science and art.”),
50 Implementation of the Telecommunications Act of 1996: Telecommunications Carriers' Use
of Customer Proprietary Network Information and Other Customer Information and Implementation of the
Non-Accounting Safeguards of Sections 271 and 272 of the Communications Act of 1934, as amended, CC
Docket Nos. 96-115 and 96-149, Second Report and Order and Further Notice of Proposed Rulemaking, 13
FCC Red 8061 (1998) (CPNT Order), on recon. FCC 99-223 (rel. Sept. 3., 1999), vacated sub nom. US West
v. FCC, File No. 98-9518 (10® Cir., Aug, 18, 1999),
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35. We find that if an incumbent LEC can demonstrate that it has invested
resources (time, material, or personnel) to develop proprietary information or network
elements that are protected by patent, copyright, or trade secret law, the product of such
an investment is “proprietary in nature” within the meaning of section 251(d)(2)(A). This
definition is consistent with the 1996 Act’s policy of preserving the incumbent LECs’
innovation incentives. It is also consistent with the Commission’s conclusion, in the
Local Competition First Report and Order, that in some instances it will be “necessary”
for new entrants to obtain access to proprietary elements.”’ Finally, our decision to define
interests that are “proprietary in nature” along established intellectual property categories
is consistent with the Department of Justice and Federal Trade Commission Guidelines
for the Licensing of Intellectual Property ™

36. Our definition excludes elements that are based on widely accepted industry
documents or on standards commonly used by a standards-setting body (e.g. ITU, ANSI,
IEEE) or by vendors. There are few innovation incentives associated with elements that
are based on well-recognized standards that are widely available in the market, and we
therefore are not required to scrutinize such elements under the higher “necessary”
standard.

37. Section 251(d)(2) directs the Commission to “consider, at a minimum”
whether access to proprietary elements is necessary.” As discussed below, this
discretionary language permits us to consider other factors, in addition to the “necessary”
standard, in making our unbundling determination. We find that there are several
circumstances which, if they exist with regard to information or functionalities that the
incumbent LEC claims are proprietary, will permit us to order unbundling of the
proprietary information or functionalities even if unbundled access to the element is not
strictly “necessary,” as long as the “impair” standard is met. The first circumstance is
where an incumbent LEC, for the primary purpose of causing a particular network to be
evaluated under the stricter “necessary” standard in order to avoid its unbundling
obligation, implements only a minor modification to the network element to make the
element “proprietary in nature.”* Denying a requesting carrier access to the element in
this circumstance would not encourage innovation and investment by the incumbent LEC,

3t Local Competition First Report and Order, 11 FCC Red at 15641, para. 282.

52 U.S. Department of Justice and Federal Trade Commission, Anfitrust Guidelines for the
Licensing of Intellectual Property (issued Apr. 6, 1995), The Guidelines are limited to patents, copyrights and
trade secrets and, like the instant rulemaking, address the potential anticompetitive effects that may accrue to
holders of patents, copyrights or trade secrets.

33 47U.8.C. § 251(d)2).

34 Some commenters have expressed concern that the definition of “proprietary in nature”
should not provide a vehicle for incumbent LECs to make minor modifications to network technology to
claim that the element must then be analyzed under the more restrictive “necessary” standard. See Cable &
Wireless Comments at 17-18; GSA Comments at 8.
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which is one of the goals of the 1996 Act,” and would reduce consumer benefits by
failing to facilitate rapid deployment of competitive services. The second circumstance is
where an incumbent LEC cannot demonstrate that the information or ftmctiona.ljty that it
claims is proprietary differentiates 1ts services from its competitors’ services, or is

otherwise competitively mgmﬁcant Information or functionalities that do not
distinguish an incumbent LEC’s service from that of its competitors are unlikely to be the
focus of an incumbent LEC’s efforts to innovate, and therefore do not require the high
level of protection normally afforded to proprietary elements under the “necessary”
standard. The third circumstance is where we find that lack of access to the proprietary
element would jeopardize the goal of the 1996 Act to bring rapid competition to the
greatest number of customers.”’ In such a circumstance, we may find that the incurnbent
LEC’s asserted proprietary interest is outweighed by the benefits of facilitating more
rapid deployment of competition for the greatest number of consumers. Given the
significance of the incumbent LECs’ proprietary interests, and our commitment to do
nothing to discourage innovation and investment by all carriers, we do not envision,
outside of these limited circumstances, unbundling a proprietary network element unless
the “necessary” standard is satisfied. Moreover, we cannot imagine a situation where we
would order unbundling of a proprietary element unless the “impair” standard has been
met.

38. We agree with those commenters that argue that “proprietary in nature”
applies only to the propnetary interests of the incumbent LEC and not to proprietary
interests of third parties.*® Limiting the definition of “proprietary” to interests held by the
incumbent LEC is consistent with section 251(d)(2)(A)’s goal of preserving the
incumbent LECs’ incentives to innovate. Moreover, sections 251(c) and 251(d)(2), by
their terms, apply only to the proprietary interests of those parties subject to the Act’s
unbundling obligations -~ incumbent LECs. Thus, section 251{d)(2) only indirectly
affects, if at all, the innovation incentives of third parties.*

3 Joint Explanatory Statement at 1 (The 1996 Act provides for “a pro-competitive, de-

regulatory national policy framework designed to accelerate rapidly private sector deployment of advanced
telecommunications and information technologies and services to all Americans by opening all
telecommumications markets to competition. . .”).

36 Significant differences in the incumbent LEC’s service may be derived from characteristics
of the service that better satisfy consumer preferences in terms of price, quality or features that are unavailable
elsewhere. See Lancaster, Allocation and Distribution Theory: Technological Innovation and Progress, 56
Amer, Econ. Rev. : Papers & Proc. 14, 20-22 (1966). See generaily A New Approach to Consumer Theory, 74
J. Pol. Econ. 132 (1966), Tirole, The Theory of Industrial Organization 99 (1988) (discussing Lancaster
approach to product characteristics).

57 See Joint Explanatory Statement at 1,

58 ALTS Comments at 17-18; Qwest Comments at 37. The Commission is currently
considering the related question of third-party proprietary interests in a separate proceeding. See Pefition of
MCI for Declaratory Ruling, CC Docket No, 96-98, File No. CCBPol. 97-4 (March 14, 1997) (MCT Petition).

39 Third-party innovation investment incentives are unlikely to be adversely affected by
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39. Finally, we reject CompTel’s argument that we should limit the application
of proprietary network elements to those circumstances in which the incumbent LEC
“discloses” proprietary information.®® CompTel argues that if unbundling merely
provides a requesting carrier with the “use” of a proprietary methodology, but does not
“disclose” or access the proprietary information itself, the element is not proprietary.5*

We find that the “use” or “disclosure” rationale does not promote the goal of the Act to
encourage investment and innovation, and thus is at odds with our decision to define
“proprietary” along intellectual property categories.

40. Pursuant to patent law, patent holders trade monopoly rights in their
inventions in exchange for a requirement that they disclose the technical details
underlying the patent. Patent holders thus recover their investments by obtaining a
monopoly on the “use” of their protected intellectual property. We agree with Ameritech
that limiting the definition of “proprietary” to requests that would reveal proprietary
information would turn intellectual property law and incentives to innovate on their head;
“instead of granting exclusivity in exchange for disclosure, it would withhold exclusivity
unless needed to avoid disclosure.”® Similarly, under copyright laws, an illegal copy or
“use” of a protected work can damage an author’s incentive to produce the work.® We
note, however, that the disclosure of sensitive customer information contained in
unbundled network element must be consistent with the requirements of section 222.

3. The “Necessary” Standard of Section 251(d)(2)(A)
a. Background

41. Inthe Local Competition First Report and Order, the Commission defined a
“necessary” network element as one that is a “prerequisite” to competition. The
Commission stated that “in some instances it will be ‘necessary’ for requesting carriers to

incumbent LEC sharing of proprietary information because third parties recover their innovation investients
through fees paid to them by the incumbent LEC. Other third party issnes are addressed in the pending ACT
Petition,

60 CompTel Comments at 19. See also RCN Comments at 10.

61 CompTel Comments at 19. See also ALTS Comments at 16. The Commission concluded
in the Local Competition First Report and Order that concerns about the proprietary nature of a network
element would arise only if the proprietary information would be revealed. Specifically, it concluded that
loops are, in general, not proprietary in nature because parties did not contend that proprietary information
associated with certain loop equipment would be revealed if loops using such equipment were unbundled.
Local Competition First Report and Order, 11 FCC Rcd at 15694, para. 388.

62 Ameritech Comments at 44.

63 Under CompTel’s proposal (CompTel Comments at 19), the Commission would be
required to find that Ameritech’s incentive to create proprietary functionalities like Privacy Manager would
not be adversely affected even though Ameritech would be subject to forced sharing of Privacy Manager, and
requesting carrier customers could obtain the benefits of Privacy Manager without appropriating the
underlying software.
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obtain access to proprietary elements (e.g., elements with proprietary protocols or
elements containing proprietary information) because without such elements, the ability
of requesting carriers to compete would be significantly impaired or thwarted.”** It also
acknowledged that prohibiting incumbents from refusing access to proprietary elements
could reduce their incentives to offer innovative services.*> The Commission did not
identify any proprietary elements subject to unbundling in the Local Competition First
Report and Order, except that it acknowledged the claims of several parties that access to
the incumbent LECs’ advanced intelligent network (AIN) may raise proprietary concerns.
It nevertheless concluded that access to AIN is “necessary” within the meaning of section
251(d)2)(A).*

42. Inthe Notice, the Commission sought comment on the definition of
“necessary” for the purpose of determining proprietary network elements that must be
unbundled pursuant to the requirements of section 251(d)(2)(A), as well as on what
factors or criteria the Commission should apply in determining whether access to a
network element is “necessary.”

43. Several competitive LECs assert that in determining whether unbundling of
a proprietary network element is “necessary,” the Commission must evaluate whether the
requesting carrier can obtain comparable functionality from an alternative network
element. They maintain that if the requesting carrier would experience a materal loss in
functionality without the network element that that the incumbent LEC claims is
proprietary, then the incumbent LEC’s network element is “necessary” within the
meaning of section 25 1(d¥2)(A).%® The incumbent LECs assert generally that both the
“necessary” and “impair” standards require an analysis of whether lack of access to their
networks elements, taking into consideration alternatives outside the incumbent’s
network, would deny an efficient competitor a meaningful opportunity to compete. These
commenters argue that the “necessary” standard requires the Commission to accept a
higher degree of proof that alternatives to the element are not available *

o4 Local Competition First Report and Order, 11 FCC Red at 15641, para. 282.

65 Id.

66 Id. at 15748, para. 497.

67 Notice at paras. 16, 20.

68 Cable & Wireless Comments at 19; Net2000 Comments at 9-10. See also NEXTLINK
Comments at 11.

69 See, e.g., Ameritech Comments at 37-40; SBC Comments at 14; US West Comments at 23-
26.
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b. Discussion

44, We conclude that a proprietary network element is “necessary” within the
meaning of section 251(d)(2)(A) if, taking into consideration the availability of alternative
elements outside the incumbent’s network, including self-provisioning by a requesting
catrier or acquiring an alternative from a third-party supplier, lack of access to that
element would, as a practical, economic, and operational matter, preclude a requesting
carrier from providing the services it seeks to offer. We agree with NTIA that the proper
focus of the “necessary” standard is whether access to the incumbent LEC’s propnetary
element is absolutely required for the competitor’s provision of its intended service.”” We
find, therefore, that an incumbent LEC must provide access to a proprietary element, if
withholding access to the element would prevent a competitor from providing the service
it seeks to offer. In other words, we conclude that an incumbent LEC’s proprietary
network element would only be available to a competitor if the competitor is unable to
offer service, without access to the element, because no practical, economic, and
operational alternative is available, either by self-provisioning or from other sources.

45. The standard we assign to the term “necessary,” as used in section
251(d)(2)(A), is consistent with the Supreme Court’s decision because it considers
alternatives available outside the incumbent’s network and gives substance to the
meaning of “necessary.” Moreover, insofar as the standard focuses on the competitor’s
ability to furnish a desired service, and not merely on whether profits are increased by
using the incumbent’s network, the standard is also consistent with the Court’s instruction
that we must “apply some limiting standard, rationally related to the goals of the Act.””"

46. This “necessary” standard differs from the “impair” standard we adopt
below because a “necessary” element would, if withheld, prevent a carrier from offering
service, while an element subject to the “impair” standard would, if withheld, merely limit
a carrier’s ability to provide the services it seeks to offer.”> We therefore disagree with
the standards proposed by ALTS and other competitive LECs that access to a proprietary
element is “necessary” if the entrant would experience a material loss in ﬁmctlonallty
without access to the element.” A standard based on a test of “material loss” in
functionality requires only that the competitive LEC’s ability to compete be materially
affected in some way, as opposed to precluded, and i ignores the higher degree of
protection normally afforded intellectual property rights.”* The incumbent LECs argue
that the “necessary” standard is a higher standard that is intended to preserve their

7 NTIA Comments at 27.

7 Towa Utils. Bd., 119 S. Ct. at 735-36.

7 See Vermont PSB Comments at 10-11; CPI Comments at 7-9.

K ALTS Comments at 19. See aiso Cable & Wireless Comments at 3-4; MCI WorldCom
Comments at 18-19; Net2000 Comments at 9, NEXTLINK Comments at 10-12.

74 See supra Section IV(B)(2).
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incentive to invest in proprietary protocols,” and that access to a proprietary element is
“necessary” only if lack of access to that element would deny an efficient competitor a
meaningful opportunity to compete.” We agree with the incumbent LECs’ concerns
regarding the preservation of their investment incentives. We believe that our standard,
by requiring that a requesting carrier be precluded as a practical, economic, and
operational matter from providing service without access to the proprietary information,
sufficiently protects the incumbents’ proprietary property from nonessential access by
competitors.

47. We reject, however, the incumbent LECs’ proposal to base the “necessary”
standard on the requirements of an efficient competitor. As we explain below in our
discussion of the “impair” standard, we do not affirmatively base our unbundling standard
on an efficient competitor because we conclude that the marketplace is better able than
regulators to distinguish efficient competitors from inefficient competitors.” We also
note that GTE and SBC state that few, if any, network elements are entirely proprietary in
nature.”® Other commenters point out that most network equipment and services are non-
proprietary because of the need for interoperability of networks.” We therefore expect
that the “necessary” standard will be invoked only when there is a serious question of
whether access to the element will infringe upon the incumbent’s intellectual property.

4. The “Impair” Standard of Section 251(d)(2)(b)
a. Background

48. Inthe Local Competition First Report and Order, the Commission adopted
a dictionary definition of the term “impair” that means “to make or cause to become
worse; diminish in value.” The Commission stated that “generally . . . an entrant’s ability
to offer a telecommunications service is ‘diminished in value’ if the quality of the service
the entrant can offer, absent access to the requested element, declines and/or the cost of
providing the service rises.”*® In particular, the Commission interpreted the “impair”
standard as requiring an evaluation of whether the failure of an incumbent to provide

75 See, e.g., GTE Comments at 26, SBC Comments at 14.

76 See, e.g., Ameritech Comments at 37-40; SBC Comments at 14; US West Comments at 23-

26.

” See infra Section [V(BX(4).

8 SBC Comments at 12; GTE Comments at 26.

79 See, e.g., Choice One Joint Comments at 11-12; KMC Comments at 11.

80 Local Competition First Report and Order, 11 FCC Red at 15643, para. 285 (citing
Random House College Dictionary 665 (rev. ed. 1984)) .
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access to a network element would decrease the quahty, or mcrease the financial or
administrative cost of the service a requesting carrier seeks to offer.*!

49. Inthe Notice, we sought comment on the meaning of the term “impair,” and
asked whether we should adopt a standard under which we examine whether the new
entrant’s ability to offer a telecommumcatlons service in a competitive manner is
materially diminished in value.®? We also sought comment on the factors or criteria we
should adopt to determine whether failure to provide access to the imcumbent LEC’s
network elements would impair an entrant’s ability to provide service within the meaning
of section 251(d)(2).*

50. The incumbent LECs argue generally that a requesting carrier is impaired if,
after taking into account the availability of elements from alternative sources outside the
incumbent’s network, lack of access to the requested element would deny a competitor a
meaningful opportunity to compete. This standard is similar to the standard the
incumbent LECs propose for the “necessary” standard under section 251(d)(2)(A).**
GTE argues that failure to provide access to a network element would impair a requesting
carrier’s ability to provide service only where the element is essential to competition, and
there is convincing evidence that the carrier cannot compete effectively using an
alternative network element.*® Several incumbent also maintain that we must consider all
available alternatives, including those available from other suppliers and through self-
provisioning by the requesting carrier.*® The Texas PUC proposes that a competitor is
impaired if, looking at the marketplace as a whole, lack of access to the incumbent’s
network element causes it to incur an increase in cost such that the competitor does not
have a meaningful opportunity to compete.”’” The competitive LECs and the Illinois
Commerce Commission propose a standard by which a carrier would be impaired if, after
taking into account the availability of elements from alternative sources outside the
incumbent’s network, lack of access to the requested element would materially diminish
the requesting carrier’s ability to provide service.*® The difference between the standard

8l Local Competition First Report and Order, 11 FCC Red at 15643, para, 285,

82 Nofice at para. 17.

8 Id at para. 20,

84 See, e.g., Bell Atlantic Comments at 7-9; BeliSouth Comments at 21-22; SBC Comments at

5, 14; US West Comments at 10-11.

85 GTE Comments at 14-20.

86 See, e.g., Ameritech Joint Reply Comments at 16-17.

8 Texas PUC Comiments at 7-8.

88 See, e.g., Ad Hoc Comments at 4-5; Cable & Wireless Comments at 10-14; Choice One
Joint Comments at 6-7, Excel Comments at 6-8, MCI WorldCom Comments at 15-18; Northpoint Comments

at 6-10; RCN Comments at 12; TRA Comments at 19-23; [llinois Commission Comments at 6-7.
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proposed by the competitive LECs and the standard proposed by the incumbent LECs is
essentially the difference between whether lack of access to an unbundled network
element “denies” or “materially diminishes” the ability of a competitor to provide the
services it seeks to offer. Many competitive LECs also assert that the incumbent LECs’
failure to provide access to an element would impair a requesting carrier’s ability to
provide service where there is no competitive wholesale market for the requested
element *’

b. Discussion
i) The “Impair” analysis

51. We conclude that the failure to provide access to a network element would
“impair” the ability of a requesting carrier to provide the services it seeks to offer if,
taking into consideration the availability of alternative elements outside the incumbent’s
network, including self-provisioning by a requesting carrier or acquiring an alternative
from a third-party supplier, lack of access to that element materially diminishes a
requesting carrier’s ability to provide the services it seeks to offer. We find that a
materiality component, although it cannot be quantified precisely, requires that there be
substantive differences between the alternative outside the incumbent LEC’s network and
the incumbent LEC’s network element that, collectively, “impair” a competitive LEC’s
ability to provide service within the meaning of section 251(d)(2).”° We therefore agree
with the Illinois Commerce Commission that where a competing LEC’s “ability to offer a
telecommunications service in a competitive manner is materially diminished in value
without access to that element,” the competitor’s ability to provide its desired services
would be impaired.”’

52. We believe that a standard that includes a “materiality” component gives
substance to the “impair” standard of section 251(d)(2)(B), and responds to the Supreme
Court’s concern that we “apply some limiting standard, rationally related to the goals of
the Act.”* A standard that includes a materiality component preserves requesting
carriers’ ability to provide service using unbundled elements, as contemplated by the Act,

89 See, e.g., Allegiance Comments at 8-11; Cable & Wireless Comments at 6-10; Covad

Comments at 14-18; Excel Comments at 8-10; NorthPoint Comments at 6-10.

%0 See Cable & Wireless Comments at 12-14.

o llinois Commission Comments at 6-7. Illinois illustrates the standard by describing the
circumstances under which a carrier would be impaired. According to the Illinois Commerce Commission,
self-provisioning a loop would impair a requesting carrier’s to compete because it would incur material up-
front installation costs and delays, and would have to acquire access to rights-of-way and undertake other
1abor-imtensive activities to replicate the incumbent’s loop facilities. 7d. :

7 ‘We note that courts have applied the standard dictionary definition of “impair” as “[t]o
weaken, to make worse, to lessen in power, diminish, or relax, or otherwise affect in an injurious manner.”
See, e.g., Humana Inc. v. Forsyth, 119 8. Ct. 710, 717 (1999).
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and encourages them to invest and innovate. As envisioned by Congress, requesting
carriers may need each of the three separate means of providing service (resale of the
incumbent LEC’s service, use of unbundled incumbent LEC network elements,
deployment of self-provisioned facilities), or various combinations of these means, in
order to serve different customer classes in different areas. The purchase of unbundled
network elements from the incumbent should serve as a transitional strategy that will
provide requesting carriers with the ability to gain a sufficient volume of business to
justify economical deployment of their own facilities.

53. Although we recognize that the existence of some significant leve] of
competitive LEC facilities deployment is probative of whether competitive LECs are
impaired from providing service within the meaning of section 251(d)(2), we decline to
adopt the incumbent LECs’ position that the presence of a single competitor providing
service, without using the incumbent’s unbundled network elements, is dispositive
evidence that a competitor’s ability to provide service generally would not be impaired
without access to such elements.” According to Bell Atlantic, if an efficient competitor
can and does provide service without access to the incumbent’s network element, it is
irrelevant whether a less efficient competitor might claim that it would be impaired
without access to the element.”* We find that the “efficiency” argument raised by Bell
Atlantic and other incumbent LECs is more relevant to the length of time a competitor has
been in business than to the efficiencies created by the competitor’s inherent capabilities
or cost structure. More importantly, however, we agree with MCI WorldCom that the
Act is not calibrated to the performance of the company whose business plan allows it to
rely the least on the incumbent LEC’s network elements.”> The provisions of the 1996
Act do not contemplate that either the incumbent I.LEC or the regulator will determine
whether a particular carrier is “efficient.” Rather, the Act is designed to create a
regulatory framework that requires incumbent LECs to make network elements subject to
the unbundling obligations of section 251 available to a/l requesting carriers, subject to
the reguirements of section 251 (d)(22, and allows the marketplace to determine ultimately
which competitors thrive or survive,”®

54. Moreover, the ability of one or more competitors to serve certain customers
in a particular market is not dispositive of whether competitive LECs without unbundted
access to the incumbent LEC’s facilities are able to compete for other customers in the
same market or for customers in other markets. In some markets, particularly those
markets serving high-volume business customers, it may be practical and economical for

3 Bell Atlantic Comments at 14; US West Comments at 12.

94 Bell Atlantic Comments at 9.

%5 MCI WorldCom Reply Comments at 23-24.

% See NTIA Comments at 5-6, n.16 (“The obvious conclusion [of the market opening
provisions of the 1996 Act] is that Congress sought to foster entry by multiple firms and then let competitive

market processes distinguish the ‘efficient’ providers from the ‘inefficient’ ones.™).

31




Federal Communications Commission FCC 99-238

competitive LECs to compete using self-provisioned facilities. In other markets,
however, typically those markets consisting of residential consumers and small
businesses, the delay and costs associated with se]f-provnsiomng a network element will
preclude those same competitors, or others, from assummg the risk of entry, unless they
can purchase unbundled elements from the incumbent.”’ We agree with the commenters
that point out that we cannot evaluate the needs of  every potential carrier seeking access
to each network element on a case-by-case basis.”® We conclude, however, that we
should not adopt rules that would deny access to network elements to all competitors
based on the presence of a single competitor that has been able to enter without the use of
a particular unbundled network element from the incumbent LEC.

55. We believe that Congress rejected implicitly the argument that the presence
of a single competitor, alone, should be dispositive of whether a competitive LEC would
be “impaired” within the meaning of section 251(d}(2). For example, although Congress
fully expected cable companies to enter the local exchange market using their own
facilities, including seif-provisioned loops, Congress still contemplated that incumbent
LECs would be required to offer unbundled loops to requesting carriers.” A standard that
would be satisfied by the existence of a single competitive LEC using a non-incumbent
LEC element to serve a specific market, without reference to whether competitive LECs
are “impaired” under section 251(d)(2), would be inconsistent with the Act’s goal of
creating robust competition in telecommunications. In particular, such a standard would
not create competition among multiple providers of local service that would drive down
prices to competitive levels. Indeed, such a standard would more likely create stagnant
duopolies comprised of the incumbent LEC and the first new entrant in a particular
market. An absence of multiple providers serving various markets would significantly
limit the benefits of competition that would otherwise flow to consumers.

56. On the other hand, we are not persuaded by arguments of competitive LECs
that the “impair” standard is met only once it is determined that a wholesale market exists
for a particular element.'®® We agree with the incumbent LECs that that basing the

o7 See, e.g., Qwest Comments at 18 (“The fact that some CLECs are engaging in self-supply

of network clements also is not evidence of lack of impairment. It is evidence only that for some carriers, in
some instances, for some customers, during particular time periods, in particular geographic areas, they are
able to cost-justify self-supply.”); AT&T Reply Comments at 120, 123-24 and Tab B, Aff. of R. Glenn
Hubbard/William H. Lehr/Jamsz A. Ordover/Robert D. Willig, at paras. 36-38; MCI WorldCom Reply
Comments at 36-37.

% See Ameritech Comments at 36; Choice One Joint Comments at 12-13; CPI Comments at
13; KMC Comments at 7; MCI WorldCom Comments, Tab 2, Decl. of John E. Kwoka, at para. 38, Prism
Commenis at 9-10.

%9 Joint Explanatory Statement at 148 (recognizing potential of cable companies to become

facilities-based competitors within the meaning of section 271(c)(1)(A), and stating that competitors will still
need access to the incumbent LECs’ network. ).
100

See, e.g., Allegiance Comments at 8-11; Cable & Wireless Comments at 6-10; Covad
Comments at 14-18; Excel Comments at 8-10; NorthPoint Comments at 6-10.
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“impair” standard on the existence of a wholesale market does not take into consideration
self-provisioning as a viable substitute to the incumbent LECs’ network elements. 191 The
Supreme Court decision in Jowa Utils. Bd. expressly faulted the Commission’s analysis in
the Local Competition First Report and Order for not comparing use of the incumbent
LEC’s element with “self-provision” or with “purchasf{ed elements] from another
provider.”'” We find that, in order to thoroughly evaluate the availability of alternative
elements outside of the incumbent LEC’s network, we must consider elements available
from all sources, including those elements available from third-party suppliers and
through self-provisioning. '

57. Several of the incumbent LECs argue that our standard should be based on
an analysis similar to the one used by courts in determining whether, according to the
essential facilities doctrine, a firm must share its facilities with competitors.'** We
disagree. Although we acknowledge that the Supreme Court referred to the possibility of
adopting a limiting standard based on the essential facilities doctrine,'"> we find nothing
in the legislative history or statutory language of the 1996 Act, or in the Court’s decision
that requires us to apply that doctrine in determining which network elements the
incumbent LECs must unbundle. Indeed, the Court expressly declined to decide, as a
matter of law, whether the essential facilities doctrine is mandated by section 251(d)."*
Further, we believe that the standard under section 251(d) better reflects the overall goals
of the Act. Accordingly, as discussed more fully below, we describe several factors that
should be considered in determining whether a particular network element must be
unbundled pursuant to section 251(c)(3)."

58. As an initial matter, the legislative history and statutory language of the Act
indicate that Congress did not intend to codify the essential facilities doctrine when it

101 Ameritech Joint Reply Comments at 17.

192 Jowa Utils. Bd, 119 S. Ct. at 735.

103 ALTS points out that although new entramits always have the potential of offering service

using self-provisioned elements, the Act contemplates more immediate entry by competitors through the use
of resale and unbundled network elements. ALTS Reply Comments at 19-20. The unbundling standard that
we adopt does not allow for the incumbent’s unbundling obligation to be eliminated based merely upon a
showing that a requesting carrier has the potential to self-provision or acquire facilities at some indefinite time
in the future. This would be inconsistent, as ALTS suggests, with the Act’s goal to encourage for all
consumers rapid deployment of competitive alternatives. The unbundling analysis that we undertake
considers instead the current facts in the marketplace.

194 See, e.g., Ameritech Comments at 28-32; GTE Comments at 14-20; US West Comments at

6-7.

15 Jowa Utils. Bd, 119 S. Ct. at 734

106 Id

107

See infra Sections (IV)(B)(4)(bXii) and (IVXC).
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enacted section 251(d)(2). Specifically, the legislative history indicates that Congress
was aware of antitrust principles and the essential facilities doctrine, in particular, when it
considered the 1996 Act. At least since 1991, the Senate had considered
telecommunications legislation that expressly referred to “essential facilities.” 19 Yet, in
spite of its awareness of this doctrine, Congress did not adopt an essential facilities test
for unbundling of network elements. Congress chose, instead, to adopt unbundling
requirements that are based upon the “necessary” and “impair” standards of section
251(d)(2). Moreover, section 601(b)(1) of the Act expressly preserves the existing
antitrust laws, indicating that Congress intended for the Act to augment, not replace,
traditional antitrust rules.'®

59. The essential facilities doctrine is an antitrust doctrine that imposes an
obligation on a firm that controls facilities that are essential for the existence of
competition between itself and a competitor to share such facilities on non-discriminatory
terms.'!"® The doctrine creates a narrow exception to the general antitrust presumption
that a single firm may decline to deal with another firm.'"" Under the essential facilities
doctrine, a court may require a firm possessing monopoly control over an essential input
to deal with a competitor, if it is shown that the monopolist is misusing control of an
essential facility to foreclose competition in a downstream market.''?

60. Although we find that the essential facilities doctrine promotes the same
economic and policy goals embodied in the 1996 Act, we find it to be of limited
assistance in our analysis of the unbundling obligations of the Act because, as NTIA
explains, the Act plainly imposes on incumbent LECs a broader duty to deal with
competitors than does the essential facilities doctrine.!”® In particular, the essential
facilities doctrine differs from the analysis the Commission must undertake under section
251(d)(2) because Congress has already created an affirmative obligation for incumbent
LECs to make their facilities available to competitors.''* Specifically, section 251(c)(3)

198 MCI WorldCom Comments at 35 (citing 137 Cong. Rec. $7054, $7058 (daily ed. June 5,

1991) (reading S. 1200, 102d Cong. § 202 1991)).

19 47U.8.C. §601)Q).

1o See MCI WorldCom Comments at 28-29 (citing Section 2 of the Sherman Act, 15 U.S.C. §

2; MCI Telecommunications Corp. v. American Tel. & Tel. Co., 708 F.2d 1081, 1132-33 (7" Cir. 1983)) (MCI
v. AT&T),
m See Phillip Areeda, Essential Facilities: An Epithef in Need of Limiting Principles, 58
ANTITRUST L.J. 841, 841 (1989, Olympia Equipment Leasing Co. v. Western Union Telegraph Co., 797
F.2d 370, 376, reh. den. 802 F.2d 217 (7" Cir. 1986).

N2 Soe MCIv. AT&T, 708 F.2d at 1132-33,

13 NTIA Comments at 14-16,

14 See NTIA Comments at 16 (“Indeed, to the extent that Congress considered the essential
facilities doctrine at all, it concluded that (1) the ILECs’ networks are essential facilities and (2) that
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imposes on incumbent LECs a general obligation to provide access on an unbundled basis
to any network elements that the Commission identifies under section 251(d)(2). This
obligation is not limited to situations in which the incumbent is misusing control of a
unique facility to foreclose competition in a downstream market. Rather, section
251(d)(2) requires incumbents to share their facilities if competitors are merely
"impaired" in their ability to provide services they seek to offer. In addition, sections
251(c)3) and 251(d)2) require incumbent LECs to make their facilities available at cost-
based rates, whereas the essential facilities doctrine allows monopolists to continue
charging monopoly rates for use of their facilities.'"®

61. Itis particularly notable that although the essential facilities doctrine is
referenced in several Supreme Court rulings, the Supreme Court has never explicitly
adopted the doctrine."*® Moreover, because antitrust jurisprudence has not clearly defined
the contours of the essential facilities doctrine, the doctrine provides limited guidance in
developing a limiting standard under section 251(d)(2). In order to establish liability
under the essential facilities doctrine, a plaintiff must establish the existence of five
elements: 1) a monopolist controls an essential facility; 2) the competitor is unable to
practically or reasonably duplicate the essential facility; 3) the monopolist denies a
competitor use of the facility; 4) the monopolist can feasibly provide the facility; and 5)
there is no legitimate business justification for denying access to the facility the
monopolist controls.''” Although the second prong of this test resembles the inquiry the
Commission must undertake to evaluate the availability of alternative elements outside of
the incumbent LEC’s network, it does not establish a standard by which the Commission
can measure the extent to which the cost of duplicating the element is economicaily
infeasible, which, as described below, is a significant part of the our unbundling analysis.

(ii)  Factors for Determining Availability of
Alternative Network Elements

62. In order to respond to the Supreme Court’s decision, we consider whether a
requesting carrier’s ability to provide the services that it seeks to offer would be
materially diminished if it were required to use an alternative element available outside

- the incumbent LEC’s network. We agree with those parties that argue that we must
consider the totality of the circumstances to determine whether an alternative to the
incumbent LEC’s network element is available in such a manner that a requesting carrier

alternative providers must have broad access to those facilities if there was to be local competition.”)
(emphasis in original).

13 See Sprint Comments at 15-16.
s Areeda, supra note 111, at 841 (Calling the essential facilities doctrine a “so-called”
doctrine because “the cases support the doctrine only by implication and in a highly qualified way. . .. Itis
less a doctrine than an epithet, indicating some exception to the right to keep one’s creation to oneself, but not
telling us what those exceptions are.”).

U7 ACIv. AT&T, 708 F.2d at 113233,
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can realistically be expected to actually provide service using the alternative.!'® We
therefore take into account alternatives that are available through both self-provisioning
and from third-party suppliers,''> and we consider the extent to which these alternatives
are available as a practical, economic, and operational matter.

63. We are not persuaded by the incumbents’ argument that we must look at
each element in isolation to determine whether or not that element independently satisfies
section 251(d)(2).'* Such an analysis fails to reflect the manner in which carriers
interconnect their networks, and ignores factors that would impair a requesting carrier’s
ability to actually provide service, which is the focus of section 251(d)(2)(B). Evenifa
particular element may be purchased outside of the incumbent LEC’s network at
reasonable prices, other factors, including the costs and delays associated with collocation
arrangements, as well as additional costs and operational impediments associated with the
manual processes used to interconnect certain network elements, may make it impossible
as a practical, economic, and operational matter for a competitor to provide services in the
local market quickly and on a wide-spread basis.

64. We acknowledge that some of the factors we consider in our analysis may
. . . ‘. s 121 .
implicate other proceedings or provisions of the statute. ©° We therefore remain open to
the possibility that issues that we address under our “impair” analysis, (e.g., collocation),
could be addressed in other contexts, such as in enforcement proceedings.

65. Although we recognize that the factors of cost, timeliness, quality, ubiquity,
and operational factors are only some of the factors that may influence a carrier’s decision
to enter a particular market, we agree with the California PUC that these factors are
relevant to an inquiry of whether alternative sources of network elements are reasonably
available from other sources, and thus, in many cases, whether requesting carriers are able
to actually provide service using the alternative element.'** We also agree with the

He See, e.g., McLeod Comments at 5 (stating that there are “multiple dimensions” associated

with the question of the availability of a particular network element such as ubiquity, econemies of scale and
scope, constrained capital resources and lag times associated with new construction), RCN Comments at 12
(stating that the Commission should consider how the totality of the circumstances indicates that requiting
unbundling of an element would promote the pro-competitive purpose of the 1996 Act),

13 In this Order, when we refer to the availability to a requesting carrier of an element from a
third-party supplier, we are referring to a supplier other than the incumbent LEC.

120 SBC Comments at 9-11,

121 See, e.g., Deployment of Wireline Services Offering Advanced Telecommunications
Capability, CC Docket No. 98-147, First Report and Order and Further Notice of Proposed Rulemaking, 14
FCC Rcd 4761 (1998) (ddvanced Services First Report and Order and FNFRM),; Performance
Measurements and Reporting Requirements for OSS, Interconnection, and Operator Services and Directory
Assistance, CC Docket No. 98-56, Notice of Proposed Rulemaking, 13 FCC Red 12817 (1998) (Performance
Measurements Notice).

122 See, eg, California PUC Reply Comments at 3-8 (stating that the Commission should
evaluate quality, reliability, geographic scope, quantity, time, cost and operational factors associated with
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commenters that point out that we cannot evaluate the needs of every potential entrant for
every network element on a carrier-by-carrier, market-by-market, week-by-week (or other
time period) basis.'®® We therefore will not analyze the availability of alternative
elements, including those provided through self-provisioning, from the perspective of a
carrier using any specific competitive strategy in a particular geographic market.

66. Although we find it reasonable to consider cost, time, quality, ubiquity, and
other factors associated with self-provisioning or acquiring an element from a third-party
provider, we do not base our decision on cost models or on the theoretical availability of
alternatives from other sources. Rather, we find the marketplace to be the most
persuasive evidence of the actual availability of alternatives as a practical, economic, and
operational matter. As the Texas PUC stated, the Commission and the states should “base
their decisions on marketplace information, while recognizing that minor increases in a
competitor’s costs must be weighed against other factors such as service quality,
technological innovation, and the loss of efficiency in a rapidly changing marketplace.
Discerning the practical, economic, and operational viability of self-provisioning or
obtaining alternative elements from third-party providers is technical, complex, and
subject to considerable uncertainty. We believe, however, that an examination of the
factors we have identified provides the Commission with the ability to identify, through
the exercise of its administrative judgment, discernable material differences between
using the incumbent’s unbundled network elements and those available from other
sources that ultimately will affect a requesting carrier’s ability to provide the services it
seeks to offer.

33124

67. We assign little weight in our “impair” analysis to the ability of a requesting
carrier to use the incumbent LECs’ resold or retail tariffed services as alternatives to
unbundled network elements. Inthe Local Competition First Report and Order, the
Commission expressly rejected the incumbent LECs’ argument that requesting carriers
are not impaired in their ability to provide service if they can provide their proposed
service by purchasing the service at wholesale rates from the incumbent LEC. As the
Commission concluded in that Order, allowing incumbent LECs to deny access to
unbundled elements solely, or primarily, on the grounds that an element is equivalent to a
service available at resale would lead to impractical results; incumbent LECs could
completely avoid section 251{c)(3)’s unbundling obligations by offering unbundled
elements to end users as retail services.'** In other words, denying access to unbundled

using an alternative network element.).

123 See Ameritech Comments at 36; Choice One Joint Comments at 12-13; CPI Commenis at
13; KMC Comments at 7, MCI WorldCom Comments, Tab 2, Decl. of John E. Kwoka, at para. 38, Prism
Comments at 9-10.

124 Texas PUC Comments at 7-8.

125 Local Competition First Report and Order, 11 FCC Red at 15643-44, paras. 286-87. The
Eight Circuit agreed that while subsection 251(c)(4) does provide for the resale of telecommunications
services, it does not establish resale as the exclusive means through which a competing carrier may gain
access to such services. It consequently agreed with the Commission that such an interpretation would allow
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elements on the grounds that an incumbent LEC offers an equivalent retail service could
force requesting carriers to purchase, for example, an unbundled loop and switching out
of an incumbent’s retail tariff at a wholesale discount, subject to all of the associated tariff
restrictions. US West maintains that it need not unbundle local transport because
requesting carriers can purchase its tariffed special access services. 125 In light of the little
weight we assign to the availability of resold services in our analysis, we reject US West’s
argument. This argument would foreclose competitive LECs from taking advantage of
the distinct opportunity Congress gave them, through section 251(c)(3), to use unbundled
network elements."

68. As the Commission explained in the Local Competition First Report and
Order, using unbundled network elements and resold services present different
opportunities, risks, and costs, in connection with providing local telephone service.
These differences influence the entry strategies of potential competitors.'*® The
Commission stated that carriers using unbundled elements will have greater opportunities
to offer services that are different from those services offered by the incumbents. More
specifically, carriers reselling incumbent LEC services are limited to offering the same
service an incumbent LEC offers at retail.'* While competitive LECs using unbundled
elements may have greater competitive opportunities than carriers offering services
available for resale, they also face greater risks. A carrier purchasing unbundled elements
must pay for the cost of the element, pursuant to terms and conditions agreed to in
negotiations or ordered by states in arbitrations. Thus, the competitive LEC faces the risk

the incumbent LECs to evade a substantial portion of their unbundling obligation under section 251(c)(3).
Specifically, the Eighth Circuit stated, in response to the incumbent LECs’ argument that vertical switching
features were services subject to resale and therefore need not be unbundled, that,

Simply because these capabilities can be Iabeled as ‘services’ does not convince us that they were
not intended to be unbundled as network elements. While subsection 251{c)(4) does provide for the
resale of telecommunications services, it does not establish resale as the exclusive means through
which a competing carrier may gain access to such services. We agree with the FCC that such an
interpretation would aflow the incumbent LECs to evade a substantial portion of their unbundling
obligation under subsection 251(c)(3).

lowa Utils. Bd. v. FCC, 120 F.3d at 809, The Supreme Court found that the statutory definition of
“network element” does not include only the physical facilities used to provide local phone service, but also
includes the features, functions and capabilities that are provided by these facilities, such as vertical switching
features. Jowa Utils. Bd, 119 8. Ct. at 734,

126 Letter from Melissa Newman, Vice President — Federal Regulatory, US West, to Magalie

Roman Salas, Secretary, Federal Communications Commission, CC Docket No. 96-98, at 1-2 (filed Aug, 18,
1999). ,

127 See ALTS Comments at 23 (stating that the Commission should not consider the
availability of resale because it would “cviscerate the 1996 Act’s ‘bright line’ distinction between the resale
and UNE methods of entry.™).

128 Local Competition First Report and Order, 11 FCC Rcd at 15667, para. 331,

12 1d at 15667, para. 332,
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that end-user customers will not demand a sufficient number of services to allow the
competitive LEC to recoup the costs it incurs using the unbundled element; a carrier that
resells the incumbent LEC’s services does not face the same risk."’ The 1996 Act grants
competitive LECs the option of using either the incumbent LEC’s unbundled network
elements or resold services, thereby allowing the competitors to balance the risks and
opportunities associated with each.

69. In addition, even if we agreed with US West that an incumbent LEC’s retail
tariff provided competitive LECs with a viable alternative to the incumbent LEC’s
unbundled network element, competitors would have no assurance that the incumbent
LEC would not change the tariff in such a manner that the competitive LEC could no
longer rely on it to provide the services it seeks to offer. Most services that competitive
LECs purchase for resale are contained in state tariffs, and are subject to the states’ tariff
approval process. Relying on these state-approved tariffs would compromise our ability
to determine which network elements must be unbundled pursuant to section 251(d)(2)
because we would not be able to evaluate each incumbent LEC retail taniff as a possible
alternative for every network element. In addition to being administratively unworkable
for us to evaluate every state tariff filed by the incumbent LECs, relying on these tariffs as
alternatives to the incumbent LECs’ unbundled network elements would create
inconsistent unbundling rules among the states, a result that, as we explain further below,
would not promote the development of competition for all consumers.

70. Moreover, we do not find the Supreme Court’s decision requiring us to
consider the availability of elements outside the incumbent LECs’ network to be at all
inconsistent with our decision to consider alternatives available through self-provisioning
or from third-party suppliers. The Supreme Court required us to compare the use of
unbundled network elements with “self-provision, or with purchase from another
provider”™®! If we were to construe the Supreme Court’s opinion in the manner
suggested by US West, we would have to consider whether an incumbent LEC’s duty to
unbundle an element would be limited by the existence of an alternative service that the
incumbent LEC provides itself, whether or not there are other competitively-supplied
alternatives. In other words, under US West’s argument, the existence of its retail tariffs
alone would be sufficient to eliminate its obligation to unbundle certain elements. The
Supreme Court’s opinion does not require us to ignore whether there are other non-
incumbent LEC alternatives to the incumbent LEC’s unbundled network elements,
proposed by US West.

71.  We believe that the “impair” standard we adopt in this Order will encourage
the development of facilities-based competition. Specifically, as competitors acquire
more customers, and the material differences in cost, time, quality, and operational
impediments diminish, competitors will gradually reduce their reliance on the incumbent
LECs’ facilities. Competitors will also deploy more of their own facilities as it becomes

B0 1d a1 15668, para, 334.

BV Jowa Utils. Bd,, 119 S. Ct at 735 (emphasis added).
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practical to do so. As the material differences decrease, the Commission will be able to
apply the same standard to remove elements from the national unbundling obligations.

72. Cost. In addition to the direct cost of purchasing the element, we consider
all of the costs that requesting carriers would incur using an alternative element to provide
the services it seeks to offer. Although not dispositive, the costs associated with self-
provisioning or purchasing alternative elements from third-party suppliers are relevant to
our determination of whether the element is a practical and economical alternative to the
incumbent LEC’s unbundled network element.

73. We believe that an “impair” standard based on cost is more appropriate than
a standard based on profitability, because profit margins for both new and existing
carriers will depend on the degree of competition that exists in the market. If the cost of
the alternative element is materially greater than the cost of obtaining the corresponding
element from the incumbent, the requesting carrier will not be able to provide service at
prices that are competitive with the incumbent’s prevailing retail prices.

74. Indetermining whether the cost of self-provisioning or purchasing an
element from a third-party source is materially higher than using the incumbent LEC’s
unbundled network element, we evaluate the difference between the cost to the requesting
carrier of obtaining the unbundled element from the incumbent LEC at forward-looking
costs and the cost of an alternative element. Because the Commission’s rules require that
network elements be priced based on forward-looking economic costs, we believe that
forward-looking costs are the appropriate costs to consider in our analysis.

75. In order to provide service using its own facilities, a competitor will incur
the costs of purchasing, installing, and provisioning the equipment it needs to provide
service using its own loop or by interconnecting with the incumbent’s network. The
record in this proceeding addresses several types of costs associated with using an
alternative element, These include the direct costs of provistoning the element, including
fixed and sunk costs, as well as other costs that are likely to materially affect the
requesting carrier’s ability to provide the services it seeks to offer. “Fixed costs” are costs

that do not vary with the level of output.'®? A “sunk cost,” on the other hand, is a cost
that, once incurred, cannot be recouped if the firm ceases produs::tion.133 To the extent
that a competitive LEC incurs significant fixed costs or sunk costs when it uses its own
facilities or acquires facilities from a third party, these costs can disadvantage the
competitor relative to the incumbent.

76. Fixed costs are frequently associated with economies of scale. Specifically,
where a firm faces both a fixed cost and a constant or declining variable cost, the firm’s
average unit cost will fall as output increases, and the firm’s cost structure is said to

132 See, ¢.g., Dennis W, Carlton & Jeffrey M. Perloff, Modern Industrial Organization 31

(1989).

133 See id. at 32.
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exhibit economies of scale. For example, the cost a competitive LEC incurs to construct
its own fiber transport ring would constitute a fixed cost, because, at least in the short run,
this cost would not vary as the competitive LEC’s output changed. 134 1If a competitive
LEC incurs significant fixed costs when it uses a particular facility, in its early stages of
development it would have a significantly higher average unit cost than the incumbent
LEC, which has a significantly larger output and customer base over which to spread the
fixed cost. Since the Commission’s rules require unbundled transport to be priced based
on forward-looking costs (a form of long-run average incremental cost), leasing the
incumbent’s unbundled transport facilities is likely to be significantly less costly than
deploying one’s own transport facilities when the competitor has a refatively small
volume of traffic, and thus its output would be small relative to that of the incumbent.'*®

77. Certain network facilities also involve sunk costs, because the facilities
cannot be easily re-deployed or sold should the competitor decide to cease offering
service over those facilities.”*® For example, the cost of the loop serving a customer’s
home is largely a sunk cost because it cannot be recovered if the carrier ceases serving the
customer. Itis §enerally recognized that the need to incur sunk costs can constitute a
barrier to entry.”®’ Specifically, where an incumbent has already deployed sunk facilities
to serve all customers, a competitive LEC may be unwilling to sink the costs of
duplicative facilities, either because it may be unable to lure customers away from the
incumbent and generate enough revenue to recover these sunk costs, or because resulting
competition between itself and the incumbent LEC would drive prices so low that, even if
the competitive LEC won a significant number of customers, it would still be unable to
recover its sunk costs. In such situations, the incumbent has a “first mover” advant::tge.‘33

134 Similarly, a competitor that purchases its own switch or deploys feeder and distribution

plant will incur significant fixed costs.

135 Cf Applications of Ameritech Corp., Transferor, and SBC Communications., Inc.,
Transferee, for Consent to Transfer Control of Corporations Holding Commission Licenses and Lines
Pursuant to Sections 214 and 310(d) of the Communicaitons Act, CC Docket No. 98-141, Description of the
Transaction, Public Interest Showing and Related Demonstrations, at 49-55 (filed July 24, 1998) (applicants
argue that, because of economies of scale, they must merge in order to compete in areas outside of their
regions).

13 See MCI WorldCom Comments, Tab 2, Decl. of John E. Kwoka, paras, 11-12; AT&T
Reply Comments, Tab B, Aff of R. Glenn Hubbard/William H. Lehr/Jarmsz A. Ordover /Robert D. Willig at
para 51. The total costs of providing telecommunications services include sunk costs and fixed costs. Sunk
costs are costs that the entrant must incur that cannot be recovered if it later decides to exit the market, such as
non-recurring costs for collocation, delays associated with connecting the incumbent’s loops to a competitor’s
switch, and fees required by municipalities to construct rights-of-way. Fixed costs are those costs that carriers
incur which do not vary based on the number of customers that they serve.

37 See, e.g. William J. Baumol, John C. Panzar & Robert D. Willig, Contestable Markets and

The Theory of Industry Structure 290-92 (1982).

B8 See, e.g., Jean Tirole, The Theory of Industrial Organization 31415 (1988); Richard J.

Gilbert, Mobility Barriers and the Value of Incumbency in 1 The Handbook of Industrial Organization 491
(Richard Schmalensee and Robert D, Willig, eds.) (1989)
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78.  The non-recurring costs of collocating equipment in the incumbent’s end
offices, including the costs of connecting the incumbent LEC’s unbundled loops to the
competitor’s switch, and the fees required to obtain rights-of-ways, also constitute sunk
costs. Unlike the costs associated with purchasing portable equipment, such as
multiplexers or switches, the non-recurring costs incurred to collocate equipment and
connect network elements to the competitive LEC’s collocated equipment in an
incumbent’s central office are sunk costs and cannot be recovered if, for whatever reason,
the carrier exits that market.

79. Additional costs, such as the costs a competitive LEC incurs to connect its
own facilities to the incumbent LEC’s unbundled network elements, affect the extent to
which an alternative element is available as a practical and economic matter, such that a
requesting carrier can actually use the element to provide the service it seeks to offer. For
example, when a competitive LEC deploys its own switch but purchases the customer’s
unbundled loop from the incumbent, the competitive LEC may incur significant costs to
connect the customer’s loop, located in the incumbent LEC’s central office, to its own
switch. When these cutover costs are added to the costs of collocation, a competitor’s
ability to provide service in an efficient manner, when using its own switch for unbundled
switching, could be materially diminished. We thus look at all of the costs a competitor
must incur when using alternatives to the incumbent LEC’s network element.

80. We find that significant fixed and sunk costs associated with using
alternatives outside the incumbent LEC’s network contribute to a finding that lack of
access to the incumbent’s unbundled network elements impairs the requesting carrier’s
ability to provide the service it seeks to offer. This is particularly true for a new
competitive LEC that has few customers from which it can recover these costs. Because
the per-customer costs decrease as the number of subscribers served by the carrier
increases, a carrier must acquire a sufficient customer base if it is to recover substantial
costs associated with deploying its own facilities.'® Tt is reasonable, therefore, that a
competitive LEC, at a minimum, would want to serve a substantial number of business
and/or residential customers within a particular Metropolitan Statistical Area (MSA).'%

139 In addition, the per-customer costs decrease as the distance required to reach each

subscriber decreases, The per-subscriber cost of service will be lower in those sitnations where carriers can
aggregate and carry large vohumes of traffic over short distances rather than small volumes of traffic over long
distances. See MCI WorldCom Comments, Tab 3, Decl of Mark T. Bryant, at para. 11.

140 See, e.g., Covad Comments at 2 (business plans call for it to deploy facilities in 51 MSAs
by the end of 1999); USTA UNE Report at JII-3 (“Within top 50 MSAs, CLECs have deployed nearly 30,000
miles of fiber”). An MSA is also a reasonable entry market because number portability is deployed on an
MSA basis, and available to serve a requesting carrier’s customers within these areas. Telephone Number
Portability, First Memorandum Opinion and Order and Further Notice of Proposed Rulemaking, 11 FCC Red
8352, para. 3 (1997) (requiring all LECs to implement long term number portability in the 100 largest MSAs
according to a phased deployment schedule). We recognize that carriers may serve areas smaller than the
total MSA. If we make a determination that the incumbent need no longer offer an unbundled element
because there are viable alternatives available on an MSA basis, we do not believe that such a carrier would
be impaired becanse the alternatives would most likely be available to serve customers located in smaller
areas within the MSA.
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If the competitor must collocate its own switches in multiple central offices throughout
the MSA in order to serve those customers, the costs associated with collocation may
impair the competitor’s ability to provide the services it seeks to offer, even if the cost of
purchasing the individual equipment hardware is not excessive.

81. In addition, we find that the type of customers that a competitive LEC seeks
to serve is relevant to our analysis of whether the cost of self-provisioning or acquiring an
element from a third-party supplier impairs the ability of a requesting carrier to provide
the services it seeks to offer. Section 251(d)(2)(B) requires us to consider whether lack of
access to the incumbent LEC’s network elements would impair the ability of the carrier to
provide the services it seeks to offer. Consistent with the Act, we define the term
“services” as it is used in section 25 l(d)(ZP(B), to mean “telecommunications service,” as
it is defined in section 153(46) of the Act."*' Section 251(c)(3) of the Act places an
affirmative duty on the incumbent LEC to provide unbundled elements to “any requesting
telecommunications carrier for the provision of a telecommunications service.”'*?

Section 251(d)(2)(B), in turn, requires that a requesting carrier should not have access to
unbundled elements unless it would be impaired in its ability to provide “the services that
it seeks to offer.”'** Different types of customers use different services (e.g., large
business customers order different services than residential customers). We therefore
conclude that it is appropriate for us to consider the particular types of customers that the
carrier seeks to serve.

82. Competitive LECs generally seek to provide service to residential and small
business customers and/or to large business customers. The different revenue-generating
potential of these different customer groups will often determine whether or not a
competitive LEC can afford to incur the costs of self-provisioning a facility or of
acquiring it from a third-party supplier, to the extent that it is available from a third-party
provider. For example, a model submitted by MCI WorldCom that compares the costs of
serving residential customers using unbundled elements from the incumbent LEC with
the costs of serving the customers using its own facilities indicates that, at low market
penetration levels, the costs of collocation would impair a competitive LEC’s ability to
serve residential customers using its own facilities. The model further demonstrates,
however, that using the incumbent LEC’s unbundled network elements, the entrant would
be able provide service, even at the same low market-penetration levels.'*

83. Although the model submitted by MCI WorldCom is clearly not dispositive,
we note it to illustrate that a requesting carrier’s ability to serve residential and small

Ml 47US.C. §15346).

W 41Us.C §251000).

143 47US.C. § 251(d)(2XB).

144 Letter from Lori Wright, MCI WorldCom, to Magalie Roman Salas, Secretary, Federal
Communications Commission, CC Docket Nos. 96-98; 95-1835 (filed July 13, 1999).
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business customers may be materially diminished without access to the incumbent LEC’s
network. Larger business customers, on the other hand, may generate sufficient revenue
to allow the requesting carrier to serve the customer using certain self-provisioned
facilities or facilities acquired from third-party sources.

84. We also consider, as part of our analysis, the economies of scale and scope
that the incumbents have due to their ubiquitous network. The record demonstrates that,
although facilities-based competition has developed in particular markets (primarily for
large business customers in high-density areas), incumbent LECs continue to enjoy
significant economies of scale and density not enjoyed by competitive LECs."*® Because
these economies lower the incumbent’s per-customer costs of providing service, vis-a~vis
their competitors, we find these economies relevant to our inquiry of the extent to which
costs of using alternative elements impair a requesting carrier’s ability to provide the
services it seeks to provide.

85. We are not persuaded by the argument of BellSouth and other incumbent
LECs that we should not consider the impact of the incumbents’ economies of scale
because competitors are capable of matchin%; or exceeding the incumbent LECs’
economies by building their own facilities.'*® The Commission has concluded previously
that an incumbent LEC’s existing infrastructure generally enables it to serve new
customers at a much lower cost than a requesting carrier that must install its own
switches, trunking, and loops to serve its customers, and that Congress has addressed this
problem by mandating that incumbent LECs share their economies of scale and density
with competitors.m

86. We continue to believe that one important purpose of the unbundling
provisions of the Act is to permit competitive LECs to compete with the same economies
as the incumbents, especially in the early stages of local competition, when their networks
are limited in their reach, and their customer bases are necessarily small.'** The
incumbent LECs still enjoy cost advantages and superiority of economies of scale, scope,
and ubiquity as a result of their historic, government-sanctioned monopolies. These
economies are now critical competitive attributes and would belong unquestionably to the

143 For example, MCI WorldCom describes the economies of scale to which several unbundled

elements are subject. MCI WorldCom Comments, Tab 3, Decl. of Mark T. Bryant, at paras, 2-24, See also
NTIA Comments at 30-31 (“To the extent that the inability to obtain an unbundled element from an ILEC
increases a CLEC’s costs (for example, by forcing it to purchase a more expensive substitute or by denying
the CLEC the economies of scale, scope, or density associated with the [LEC UNE), the resulting dimimution
in profits will reduce the internal funds available to extend and upgrade the CLEEC’s network and service
offerings)); Qwest Comments at 20 (stating that the incumbent LECs, themselves, admit that the ubiquity of
their networks creates unique economies of scope and scale,) (citation omitted).

146 BellSouth Reply Comments at 3-5.

T Local Competition First Report and Order, 11 FCC Red at 15508-09, para, 10-11.

18 14 at 15528, 15531, 15624, paras. 56, 61, 242.
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incumbent LECs if they had “earned” them by superior competitive skills. These
advantages of economies, however, were obtained by the incumbents by virtue of their
status as government-sanctioned and protected monopolies. We believe that these
government-sanctioned advantages remain barriers to the requesting carriers’ ability to
provide a range of services to a wide array of customers, and that their existence justifies
placing a duty on the incumbent carriers to share their network facilities. Indeed,
Congress, in section 259 of the Act, recognized expressly the benefits that the incumbent
LECs have as a result of their economies of scale and scope. Section 259 requires the
Commission to ensure that incumbent LECs make their infrastructure available to
gualifying carriers on terms and conditions that permit the qualifying carriers to “fully
benefit from the economies of scale and scope of such [incumbent] local exchange
carrier.”* Although section 259 of the Act is different from section 251 in that
gualifying carriers obtaining infrastructure from the incumbent LEC pursuant to a section
259 agreement may not use such infrastructure to compete with the incumbent LEC in its
service territory, both sections make the incumbent LECs’ broad economies of scale and
scope available to other carriers by requiring them to grant other carriers access to their
networks.'>

87. We do not agree with Ameritech that competitive LECs are not impaired in
their ability to provide service because they have cost efficiencies which the incumbent
LECs do not have.'”! Although we agree that competitors may have certain cost
advantages, we find that these advantages are likely to be outweighed by other costs that
competitive LECs, but not incumbent LECs, incur to provide service. For example, many
competitive LECs are likely to incur higher costs than the incumbent LECs to attract
customers, because unlike the incumbent, many competitive LECs must establish a brand
name and develop a reputation for service quality before they can overcome the
incumbents’ long-standing relationships with their customers. Similarly, competitive
LECs must incur the initial costs of setting up their operations and developing their back-
office systems. AT&T also points out that new entrants face a high level of risk when
they enter the local market, because they enter without the incumbent LEC’s knowledge

¥ 47U.S.C. §259(0)(@).

150 Implementation of Infrastructure Sharing Provisions in the Telecommunications Act of
1996, CC Docket No. 96-237, Report and Order, 12 FCC Red 5470, 5495, 5497, paras. 50, 54 (1997)
(Infrastructure Sharing Order) (stating that incumbent LECs must make the same network facilities and
functionalities, including unbundled network elements and resale, available to qualifying carriers under
section 259 as they would make available under section 251). The Commission also found in the
Infrastructure Sharing Order that cost, availability, timeliness, functionality and other operational aspects
associated with use of the incumbent LEC’s infrastructure determine whether or not the qualifying carrier
secking access to the incumbent LEC’s network under section 259 “fully benefits from the economies of scale
and scope” of the incumbent LEC. [d. at 5528, para. 117. These are some of the same factors that we have
identified here as being relevant to whether a requesting carrier can achieve the same benefit from using an
alternative network element as it would from using the incumbent LEC’s network element.

11 See, e.g., Ameritech Comments at 61; Ameritech Reply Comments, Att. A, Aff, of Debra J.
Aron/William L. Fitzsimmons/Robert G. Harxis, at 16-19.
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of local operating costs (e.g., location and quality of outside plant facilities) a,nd5 gonsumer
demand (e.g., peak traffic volumes over certain facilities and demand growth)."

88. We recognize that a new entrant in many industries will face disadvantages
arising from economies of scale. We further recognize that, even after competition in
local telecommunications markets is well-established, and the Commission can eliminate
certain unbundling requirements, smaller competitors will be at a disadvantage to the
extent that incumbent LECs continue to enjoy significant economies of scale in the
provision of local telephone service. Nonetheless, we believe that the existence of
economies of scale, as well as sunk costs, are relevant factors to consider in our
assessment of whether failure to provide access to a particular unbundled network
element will impair a requesting carriers’ ability to provide the services it seeks to offer.
Although we find economies of scale to be a relevant factor in our analysis, we note that
we are not basing our determination of whether competitive LECs are “impaired” within
the meaning of section 251(d)(2) solely on the existence of scale economies, nor do we
assume that the incumbent LEC’s scale economies are insurmountable in all
circumstances.

89. Timeliness. We also conclude that the time associated with using
alternative elements is relevant to a determination of whether a requesting carrier would
be impaired in its ability to provide the services it seeks to offer. A thorough evaluation
of the delays associated with using alternative elements requires an analysis of both the
start-up time required for a competitor to enter a market and serve a substantial number of
customers in an MSA, as well as the time it would take a competitor that has already
entered the market to expand its operations to serve more customers. We conclude that
delays caused by the unavailability of unbundled network elements that exceed six
months to one year may, taken together with other factors, materially diminish the ability
of competitive LECs to provide the services that they seek to offer.

90. We recognize that the deployment of alternative elements, whether through
self-provisioning facilities or by acquiring them from third-party suppliers, will require a
reasonable amount of time. The delays associated with using alternative network
elements will exist whether the requesting carrier is either just beginning to provision
service or whether it is deploying additional facilities to expand its operations to serve
more customers. Commenters differ in their opinions as to what constitutes a reasonable
time to self-provision facilities.'*> There is considerable evidence in the record, however,
that indicates that it takes between six months and one year to engineer, furnish, and
install a switch, including the time needed to obtain collocation space in the incumbent

132 AT&T Reply Comments at Tab B, Aff, of R_ Glenn Hubbard/William H. Lehr/Janusz A.

Ordover/Robert D, Willig, at para. 65.

133 See infra section V(D) (stating that some incumbent LECs claim that a switch can be fully
provisioned in 40 days (BellSouth Reply Comuments at 29), while competitive LECs assert that it can take
between six months and two years (CompTel Comments at 39, n.89)).
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LEC’s central offices where the switch will be connected to unbundled loops."** Also,
NTIA argues that we should consider as nontrivial any delay in service provisioning in
excess of six months as compared to the time it would take for a competitive LEC to
begin provisioning a service using an incumbent LEC’s network element.'”’

91. Based on the record before us, we conclude that it is reasonable to expect
that a competitive LEC will need between six months and one year to provide service
using a self-provisioned facility or one acquired from an alternative source. The local
telecommunications market grows at an extremely rapid pace for many products and
services. Indeed, we have reported that the demand for certain services has increased
significantly from year to year since the passage of the 1996 Act'®® and that we expect
this trend to continue, particularly for advanced services.'”’ We believe that any delay
that a competitive LEC experiences in serving this fast-paced, high-growth market can
impair its ability to provide its desired services. Although we cannot quantify precisely
how much of a delay associated with an alternative network element will materially
diminish the ability of a competttor to provide its desired services, we find that delays that
exceed six months to one year may, taken together with other factors, materially diminish
the ability of a competitive LEC to provide the services it seeks to offer because it
prevents the competitive LEC from responding quickly to the demand for its services in a
rapidly changing market. Moreover, we agree with NTIA that incumbent LECs can take
advantage of delays caused by the unavailability of unbundled network elements by using
their “unique access to most customers to gain a foothold in new markets, and, in markets
where services may be offered pursuant to long term-contracts (e.g., DSL and other
advanced data services), to ‘lock-up’ customers in advance of competitive entry.”'*®

92. We disagree with Ameritech that a competitor is not impaired in its ability
to provide a service if it can deploy alternative facilities within two years of its decision to

134 See nffa Section V(D). AT&T also maintains that gaining access to commercial buildings

for the deployment of loop facilities often involve delays of up to six months while the competitor attempts to
negotiate access with the building owner. AT&T Reply Comments at 82.

155 NTIA Comments at 32.

136 For example, residential customers with existing telephone service purchased over two

million additional telephone lines for their homes between 1996 and 1997. Trends in Telephone Service,
Federal Comnmmnications Commission, Sept. 1999, at Table 20.4 (Trendys in Telephone Service). The number
of cellular telephone subscribers increased by nearly 14 million subscribers between December 1997 and
December 1998. Trends in Telephone Service at Table 2.1.

157 Inquiry Concerning the Deployment of Advanced Telecommunications Capability to Al

Americans in a Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant
to Section 706 of the Telecommunications Act of 1996, Report, 14 FCC Red 2398, 2419-20, 2428, 2445-46,
paras. 42, 56, 90 (1999) (706 Report) (Report finds that there is currently rapid demand for broadband
services by all consumers, particularly residential consumers, and that such demand is expected to grow.).

158 NTIA Comments at 31.
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do s0.'*® Congress made unbundled elements available to competitive LECs to avoid the
time it would take competitive LECs to duplicate the incumbents’ networks, thereby
promoting the rapid development of competition for all consumers. We believe that
requiring consumers to wait up to two years to have access to a choice of competitive
service offerings, while competitors attempt to provide service without access to
unbundled elements, is unreasonable and inconsistent with the objectives of the Act.

93.  We also disagree with US West’s claim that we should not consider the
amount of time required for a competitive LEC to self-provision an element or acquire it
from a third-party supplier because there are always inherent provisioning delays
associated with using alternative elements.'®® We believe the amount of time it takes a
competitive LEC to self-provision an element or acquire an alternative from a third-party
supplier is highly relevant to its ability to provide the services it seeks to offer. In
particular, we agree with commenters that in order to compete effectively, competitive
LECs must be able to initiate service promptly upon the request of their customers.'®" We
also agree with NTIA that delays in the introduction of competitive services caused by the
unavailability of unbundled elements from the incumbent LEC would give the incumbent
valuable time to entrench itself with existing customers,

94  Although we agree with US West that self-provisioning or acquiring
alternative network elements from third-party suppliers involves normal delays incurred
when starting or expanding a business, we find that significant delays will materially
diminish a requesting carrier’s ability to provide the services it seeks to offer. In addition,
we have accounted for the inherent provisioning period to which US West refers by
determining that it will take competitors approximately six months to one year to provide
service, and that delays that exceed that time period would materially diminish a
requesting carrier’s ability to provide a competitive service.

95. We disagree with US West that it would be too administratively complex to
consider the differences between the time it would take a competitor to obtain an element
from the incumbent LEC and the time it would take to self-provision an element.'®> We
do not find it to be too administratively complex to consider whether a delay associated

13 Ameritech Comments at 35.

160 US West Comments at 22-23,

181 See, e.g., AT&T Reply Comments at 45 (“The delays AT&T has discussed — such as those
involved in obtaining building access and right-of-way agreements to lay fiber — are substantial delays and
ones that would be imposed on a recurring, ongoing basis as to CLECs that have already ‘emtered’ a market
and are secking to win new customers, to build and connect facilities for those customers, and to compete with
the incumbent LEC in offering timely commitments for due dates when those customers are choosing a
carrier.”); MCI WorldCom Comments at 18.

162 NTIA Comments at 31.

163 US West Comments at 22-23.
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with using an alternative network element exceeds the six month to one year timeframe
we identified above. As we stated above, the “impair” standard does not mandate precise
quantification; nor does it involve an analysis of the delay suffered by every carrier. It
requires instead a consideration of whether, as a general matter, there is an identifiable
difference in the amount of time required to provide service using an alternative element
and the amount of time required to provide service using the incumbent LEC’s element,
such that the delay would materially diminish the competitor’s ability to provide the
services that it seeks to offer.

96. Quality. We also conclude that the quality of alternative network elements
available to the competitive LEC is relevant to a determination of whether a requesting
carrier’s ability to provide service is impaired. We agree with the California PUC and
other commenters that a material degradation in service quality associated with using an
alternative element will materially diminish a competitor’s ability to effectively provide
service.'* Examples of diminished quality presented in the record include greater
dialtone delaly, higher blocking rates, elevated noise on a telephone line and increased
failure rates.® These types of quality problems, all of which are recognizable by the
end-user customer may, taken together with other factors, materially diminish the ability
of the competitor to provide the services that it seeks to offer. In addition, we believe that
the type of service a competitor seeks to provide is also relevant to the quality factor. For
example, end users may be much less tolerant of problems that affect data services, than
they would be for voice service.'®

97. Ubiquity. We conclude that we should also consider the extent to which the
competitive LEC can serve customers ubiquitously using its own facilities or those
acquired from third-party suppliers. We agree with competitive LECs that they may be
impaired if lack of access to an unbundled element materially restricts the number or
geographic scope of the customers they can serve.'®” For example, incumbent LECs own
98 percent of all access lines in Texas and have deployed 1538 switches throughout the
state. According to the Texas PUC, if a competitive carrier seeks to provide local

164 (California PUC Reply Comments at 3. See also Texas PUC Comments at 7-8; Choice One

Joint Comments at 6-7;, Columbia Comments at 9; Corecomm Comments at 17-20; KMC Commenis at 5-6;
Pilgrim Comments at 14-15.

165 TRA Commentsat 23. See also ALTS Comments at 21-22 (“If use of an alternative results
in a competitive service offering with greater levels of signal loss, circuit outage or mean repair time
compared to that of the incumbent, it carmot be found that the alternative presents the requesting carrier with
an element that consumers will accept as part of a competitive service offering.”).

166 See TRA Comments at 23 (stating that a competitive LEC is impaired if the substitute
element would prevent it from offering the same functionality as the incumbent’s service, e.g., stutter dialtone
Or message-waiting indicator).

167

See, e.g., Cable & Wireless Comments at 11; Prism Comments at 15; TRA Comments at
23,
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telephone service throughout the state, it would be impractical, if not impossible, for the
carrier to replicate the incumbents’ networks.'%®

98. Although we acknowledge that not all competitive LECs will want to
provide ubiquitous service across broad geographic areas, those that do will likely be
disadvantaged vis-a-vis the incumbent, especially in the early stages of deployment,
because the incumbent LECs still enjoy advantages of a ubiquitous network that provide
them with economies of scale and the ability to reach all consumers in their service
territories. It is reasonable to expect that, in many cases, competitors would want to
provide ubiquitous service in order to achieve similar economies of scale that will allow
them to spread the costs of construction, equipment, and marketing across as many
customers as possible. It is also reasonable to expect that in some cases, the ability to
serve ubiquitously will be necessary to meet consumer demand for competitive
alternatives in broad geographic areas. It such cases, lack of access to the incumbent’s
unbundled network elements could significantly thwart the competitor’s ability to respond
to consumer demand.'®® Denying access to the incumbent’s unbundled network elements,
when use of alternative sources would materially diminish the competitors’ ability to
serve their intended geographic area, would be inconsistent with the goal of the 1996 Act
to bring competition to the greatest number of customers. Indeed, the inability to provide
service ubiquitously may be especially important for competitive LECs seeking to serve
residential and small business customers located throughout a state.

99. Impact on Network Operation. We find that we should also consider how
self-provisioning a network element or obtaining it from a third-party supplier may affect
the technical manner in which the competitor can operate its network. We agree with the
Washington Utilities Commission that overall network performance is an important
consideration in our “impair” analysis.'”® In order to compete with the incumbent,
competitive LECs must be able to connect alternative elements either to their own
networks or to other incumbent LEC elements that they use to provide service. Thus,
material operational or technical differences in functionality that arise from
interconnecting alternative elements may also impair a requesting carrier’s ability to
provide its desired services. '”"

100. As we stated above, the incumbent LECs’ relative advantages regarding
costs, ubiquity, timeliness, and quality comprise only a part of a determination of whether
or not a competitive LEC’s ability to provide a competitive service is impaired. Indeed,
as stated above, competitive LECs may have reasons for not entering a particular market

168 Texas PUC Comments at 14,

169 Soe MCI WorldCom Comments at 23-24.

170 Washington UTC Comments at 13.

17 See, e.g., ALTS Comments at 21; Cable and Wireless Comments at 14-16; MCI WorldCom
Commenis at 25-26; Qwest Comments at 22-25,
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that have nothing to do with whether lack of access to the incumbent’s network would or
would not impair their ability to offer service in that market. For example, it is likely that
not al! competitive LECs intend to invest in their own facilities to serve residential
customers. Congress, however, clearly intended for competition to develop in these
markets, as well as in the business markets, and we see as one of the primary goals of
section 251, to facilitate competition in these markets. Because the ground work for
competition is still uncharted, and we have seen very limited competition in the
residential market to date, we seek to remove economic and other barriers that may
forestall the development of competition for these consumers. Accordingly, we unbundle
elements in a manner that we believe will have the desired effect of promoting
competition in all markets as quickly as possible.

(iii) Other Factors to Be Weighed in Qur
Unbundling Analysis

101. We conclude that, in addition to the necessary” and “impair” standards,
section 251(d)(2) permits us to consider other factors that are consistent with the
objectives of the Act in making our unbundling determination. Section 251(d)(2) states
that, “[i]n determining what network elements should be made available for purposes of
subsection 251(c)3), the Commission shall consider, at a minimum” the “necessary” and
“impair” standards.”'’? This language implies clearly that other factors may be
considered as long as we consider the “necessary” and “impair” standards. Moreover, as
the D.C. Circuit has held, when Congress requires an agency to “consider” several listed
factors, it may also consider additional factors in making its decision. For example, in
Central Vermont Railway, Inc. v. Interstate Commerce Commission, the D.C. Circuit
found that the language of a statute addressing railroad mergers that directed the Interstate
Commerce Commission to “consider at least the following [factors],” also allowed the
agency to consider factors other than those specifically listed.'” In a later case that cited
Central Vermont Railway, the court explained that an agency’s duty to “consider’ specific
factors means only that it must “reach an ‘express and considered conclusion’ about the
bearing of a factor, but is not required to give ‘any specific weight’ to the factor.” '"*

102. In the Local Competition First Report and Order, the Commission stated
that it agreed with several incumbent LECs that the plain import of the “at a minimum”
language in section 251(d)(2) requires the Commission to consider the standards
enumerated there, “as well as other standards we believe are consistent with the objectives
of the 1996 Act.”'”® The Supreme Court did not dispute this determination. In fact, it

2 47US.C. §251(d)2).

83 Central Vermont Ry. v. ICC, 711 F.2d 331, 335 (D.C. Cir. 1983} (Central Vermont Ry. V.
ICO).

% Time Warner Entertainment Co. v. FCC, 56 F.3d 151, 175 (D.C. Cir, 1995) (quoting
Central Vermont Ry. v. ICC, 711 at 336).

175 Local Competition First Report and Order, 11 FCC Rcd at 15641, para, 280,
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directed us to adopt “some limiting standard rationally related to the goals of the Act.”'7

We are therefore not persuaded by the argument of the incumbent LECs that we may now
require unbundling only where the “necessary” or “impair” standards have been met.'”’
If Congress had intended to require the incumbent LECs to unbundle an element only
when it was “necessary” to, or would “impair” the requesting carrier’s ability to provide
its desired service, Congress would not have used the discretionary phrase “consider at a
minimum.” Rather, Congress would have required the Commission to apply the
“necessary” and “impair” standard, without consideration of any additional factors.

103. Accordingly, in addition to the “necessary” and “impair” standard, we
conclude that we may consider several factors, set out below, that further the goals of the
Act in accordance with the Supreme Court’s directive. Two fundamental goals of the Act
are to open the local exchange and exchange access markets to competition and to
promote innovation and investment by all participants in the telecommunications
marketplace.'”® To further the goal of opening the local market to competition, we may
consider how access to specific unbundled network elements will encourage the rapid
introduction of local competition to the benefit of the greatest number of consumers.

104. We may also consider how the unbundling rules we adopt will promote
facilities-based competition by competitive LECs. We believe that it is the development
of facilities-based competition that will provide both incumbent and competitive LECs
with the incentives to innovate and invest in new technologies. Such innovation and
investment will bring greater choices of telecommunication services and lower prices to a
greater number of consumers. We may also consider the extent to which we can reduce
regulatory obligations to provide access to network elements as alternatives to the
incumbent LECs’ network elements become available in the future.

105. We may further consider whether unbundling particular network elements
will provide certainty in the market so that competitive LECs can attract investment
capital and execute their business plans. We may also take into account how we can
make the unbundling rules administratively manageable for the Commission and the
states to apply. The adoption of administratively workable unbundling rules will enable
the Commission and the states to implement and enforce such rules, thereby facilitating
the ability of competitive LECs to enter the market as quickly and efficiently as possible.

106. We do not give particular weight to any of the factors we identify. Rather,
we consider the relationship among the factors we take into account for a particular
network element, and determine whether the sum total of the effect of the factors require a
finding that the element must be unbundled. Thus, we do not require that all of the
factors be met before we decide whether or not to require incumbent LECs to unbundle a

176 Towa Utils. Bd, 119 S. Ct. at 734.

177 See, e.g., GTE Comments at 27-28; Ameritech Joint Reply Comments at 23-25.

178 Joint Explanatory Statement at 1.
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particular network element. Indeed, there may be circumstances in which there is
significant evidence that competitors are impaired without unbundled access to a
particular element, but that unbundling the element would not further the goals of the Act.
In the final analysis, as we explain in more detail below, we consider the effect of these
factors in order to develop unbundling obligations that are most consistent with
Congressional intent.

107. Rapid Introduction of Competition in All Markets. Congress has
emphasized that a major goal of the 1996 Act is to accelerate the development of local

competition. Indeed, the preamble to the Act states that it provides a “pro-competitive,
de-regulatory national policy framework designed to accelerate rapidly” deployment of
advanced telecommunications technologies by opening all markets to competition.'”
With regard to unbundled network elements, in particular, the Eighth Circuit Court of
Appeals found that the use of unbundled elements promotes the prompt development of
competition, as intended by the Act. The court stated that the Act “provides for
unbundled access to incumbent LECs’ network elements as a way to jumpstart
competition in the local telecommunications industry.”'*® We therefore find that we may
consider whether an unbundling obligation is likely to encourage requesting carriers to
rapidly enter the local market and serve the greatest number of customers. Conversely,
we may also consider whether the failure to require unbundling will cause any class of
consumers to wait unnecessarily for competitive alternatives.

108. We also note that Congress specified certain network elements in the
section 271 checklist that BOCs are required to unbundle before they obtain in-region
interLATA relief. In particular, the checklist requires BOCs to demonstrate that they are
providing loops, switching, transport, signaling and databases, and operator
services/directory assistance.'®' Accordingly, we may consider whether requiring all
incumbent LECs to unbundle these same elements would promote the rapid introduction
of competition on a nationwide basis.

109. We agree with NTIA that there is a common purpose between sections 251
and 271 of the Act of opening the incumbents’ monopoly local exchange networks to
competition.'® We believe that Congress intended section 251(c)(3) of the Act and the
competitive checklist to contain similar, if not identical, obligations. Although we do not
conclude that the checklist determines definitively that all incumbent LECs are required,
pursuant to section 251, to unbundle the items enumerated in section 271, we find that
section 271 sheds some light on what elements Congress believed should be unbundled in
order to open local markets to competition. We may therefore consider whether an

179 id

180 jowa Utils Bd v. FCC, 120 F.3d at 811.

181 47U.8.C. § 271(c)}2)B).

32 NTIA Comments at 3540,
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element is among the elements identified in the competitive checklist as we make our
determination of which network elements incumbent LECs must provide on an unbundled
basis.

110. Promotion of Facilities-Based Competition, Investment, and Innovation. A
fundamental goal of the Act is to promote investment and innovation by all participants in
the telecommunications marketplace, and, in particular, to encourage rapid deployment of
new telecommunications technologies.'® As the Commission has stated, the construction
of new local exchange networks “will not only lead to innovation by the new competitors,
but should also spur [the incumbent LECs] to upgrade their systems and offer a broader
array of desired service options to meet consumers’ demands.”'** By promoting
innovation both by the incumbent LECs and competitive LECs, the Act enables these
carriers to produce innovative new services for consumers. Specifically, consumers
benefit when carriers invest in their own facilities because such carriers can exercise
greater control over their networks, thereby promoting the availability of new products
that differentiate their services in terms of price and quality. We may therefore consider
the extent to which the unbundling obligations we adopt will advance the development of
facilities-based competition and will encourage innovation by both incumbent and
competitive LECs.

111. We seek to adopt unbundling requirements that are broad enough to provide
requesting carriers with the elements they need to ramp up towards facilities deployment.
At the same time, we remain cognizant of the Supreme Court’s mandate against granting
blanket access to the incumbents’ network in a manner that is inconsistent with the
“necessary” and “impair” standards of section 251(d)(2), or with the goals of the 1996
Act.'"® We believe that the standards we articulate in this Order will strike the
appropriate balance by unbundling only those network elements without which a
competitive LEC’s ability to provide service will be materially diminished.

112, We agree with the competitive LECs that argue that unbundled access to
certain incumbents’ network elements will accelerate initially competitors’ development
of alternative networks because it will allow them to acquire sufficient customers and the

183 Joint Explanatory Statement at 1. See also NTIA Comments at 15, n 42, (citing HR. Rep.

No. 104-204, at 4748 (1995)(“For decades, U.S. telecommunications policy has relied heavily on regulated
monopolies to provide telecomrmunications service to business and consumers. . . . Technological advances
would be more rapid and services more widely available and at lower prices if telecommunications markets
were competitive rather than regulated monopolies.”); 141 Cong. Rec. S8015 (daily ed. June 8, 1995)
(statement of Sen. Pressler) (“if we had done what we are trying to do in this bill - that is, to require
[incumbent LECs] to unbundle and interconnect, 1o allow for local competition, . . . the whole telephone
communications industry might be more innovative today than it is.”)).

184 Compefitive Networks Nofice at para. 23.

185 Jowa Utils, Bd, 119 S. Ct. a735. See also NTIA Comments at 25 (“[The Commission]

should seek so far as possible to construe [Section 251(d)(2)] in a way that advances the procompetitive goals
of the 1996 Act, including the promotion of facilities-based competition.”)
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necessary market information to justify the construction of new facilities. 1% Indeed,
many commenters in this proceeding emphasize that they plan to deploy alternative
facilities as soon as it is technically and economically possible to do so at a cost that is
close to the incumbent LECs’ prices for network elements."*” According to these
commenters, competitive LECs prefer to use their own facilities or alternatives outside of
the incumbent’s network when they are able to do so, in order to reduce their reliance on a
primary competitor.'®® We find this explanation to be reasonable. Use of the incumbent
LEC’s network elements requires competitive LECs to disclose details about their
customers to their chief competitor. Moreover, it is reasonable to expect that competitive
LECs would prefer to have direct control of their networks to ensure the quality of their
service and to offer products and pricing packages that differentiate their services from
the perspective of end users.'*

113. Reduced Regulation. Another goal of the Act is to deregulate where market
conditions warrant.'”® We may therefore consider the extent to which we can reduce
regulatory obligations to provide access to network elements as alternatives to the
incumbent LECs’ network elements become available in the future.

114, Certainty in the Market. Among other things, the Act seeks to promote
competition by eliminating barriers to entry into the local market. We may therefore
consider how the unbundling obligations we adopt in this Order facilitate competitive
entry. Accordingly, we find that the unbundiing requirements we adopt should typically
provide the uniformity and predictability new entrants and fledgling competitors need to
develop and implement national and regional business plans. In addition, uniform and
predictable unbundling rules will provide financial markets with reasonable certainty so
that competitive LECs can attract the investment capital they need to execute their
business plans. Specifically, uniform and predictable unbundling rules reduce
substantially competitive LECs’ risk of underutilized investment or cash flow drain by
providing financial markets with some certainty that the competitors will be able to
execute their business plans.

186 See, e.g., AT&T Comments at 11-12, 21-22 (stating that using unbundled network elements

also facilitates the transition to facilities-based competition because it permits entrants to gather critical
information, such as customers’ calling volumes and traffic pattems, that they need to plan their facilities’
deployment), MCI WorldCom Comments at 8-9; Sprint Reply Comments at 8.

187 See, e.g., ATET Reply Comments at 33-34; CompTel Comments at 12; MCI WorldCom
Comments at 8-9, 26-27; Net2000 Comments at 2; Sprint Comments at 19-21 (“Any carrier desiring a
significant market presence over the long term must consider self-provisioning as the most desirable business
strategy — indeed the only strategy that can ensure that a carrier is the master of its own fate.”)

18 See MCI WorldCom Comments at 8-9; Sprint Comments at 20; ALTS Reply Comments at
23-24; MCI WorldCom Reply Comments at 19.

189 See Competitive Networks Nofice at para. 4, Sprint Comments at 19.

190 Joint Explanatory Statement at 1,
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115. We also find that we should, whenever possible, adopt unbundling
obligations that can be included easily in interconnection agreements between the
incumbents and the competitive LECs, with as little risk of subsequent litigation as
possible. Litigation over the incumbents’ unbundling obligations requires the parties to
these agreements, and the state commissions that approve them, to expend vast amounts
of time and resources, ultimately impairing the ability of competitive LECs to execute
their business plans.

116. Administrative Practicality . We may also consider whether the unbundling
rules we adopt are administratively practical to apply. Any rule adopted in an
administrative proceeding runs the risk of being potentially overinclusive in some
situations and under-inclusive in other situations. A rule of general applicability rarely
will neatly fit ail situations. Nonetheless, administrative agencies are entitled to proceed
by rulemaking as well as by adjudication.””' In addition, the goal of administrative
efficiency has widespread support from diverse segments of the industry, even where they
disagree on the substantive outcome of the proceeding.'®> We therefore seek to adopt
unbundling rules that provide for administrative ease in addressing the incumbents’
unbundling obligations today, as well as in the future, as alternatives to incumbent LEC
network elements become available. We believe that adopting rules that are
administratively practical to apply will also enhance certainty in the marketplace by
allowing us to apply the rules efficiently to respond to changes in the marketplace.

C. Adoption of a National List of Unbundled Network Elements
1. Background

117. Inthe Local Competition First Report and Order, the Commission
concluded that identifying a specific list of network elements that must be unbundled,
applicable in all states and territories, would best further the “national policy framework”
Congress established to promote competition in local markets. In particular, the
Commission found that a national list would: (1) allow requesting carriers, including
small entities, to take advantage of economies of scale; (2) provide financial markets with
greater certainty in assessing requesting carrier’s business plans; (3) facilitate the states’
ability to conduct arbitrations; and (4) reduce the likelihood of litigation regarding the
requirements of section 251(c)(3).'?

191 Our mandate from the Court is similar to other instances in which federal agencies have

implemented a general mtle of applicability. See FCCv. WNCN Listeners Guild, 450 U.S. 582 (1981);
Checkosky v. SEC, 23 F.3d 452 (D.C. Cir. 1994); Northeast Utils. Service Co. v. FERC, 993 F.2d 937 (1993).
2 See, eg, Ameritech Comments at 5 (stating that Ameritech’s proposed standards are “easy
to administer.”); CP1 Comments at 13 (stating that the Commission should make regulation efficient by
avoiding case-by-case decisions); KMC Comments at 2-3 (stating that a nationat list of unbundled elements
allows for more efficient implementation of the 1996 Act).
193

Local Competition First Report and Order, 11 FCC Red at 15616-27, paras. 226-48, 281-
83.
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118. Inthe Notice, we stated that we found nothing in the Supreme Court’s
decision that would require us to eliminate national unbundling requirements. We
tentatively concluded that we should continue to identify a minimum set of network
elements that must be unbundled on a nationwide basis, and sought comment on this
conclusion. We also sought comment on whether the existence of geographic variations
in the avallablllty of elements outside of the incumbent LEC’s network is relevant to a
decision to impose minimum national unbundling requirements."®

119. Nearly all of the state commissions commenting in this proceeding, "™ and
all of the competitive LECs,'*® assert that we should adopt a national list of unbundled
elements. The state commissions agree that the Commission has authority to adopt such a
list, and that it should unplement a process for the states to modify the list in the future,
based on conditions that exist in a particular state.'”” The New York Commission also
proposes that, in establishing the national list, we should evaluate whether to exclude an
element from the unbundling obh%atlons in discrete market areas where commercially
viable alternatives are available.'”> The incumbent LECs argue, on the other hand, that
the Supreme Court’s decision in Jowa Utils. Bd. requires a geographic market-by-market
analysis that will ultimately not result in a national list of unbundled elements. These
carriers propose that the Commission adopt national standards to be applied by state
commissions on a market-by-market basis. '*°

194 Notice at para. 14.

195 (California PUC Comments at 3-4; Connecticut DPUC Comments at 3-4; llinois

Commission Comments at 2; lowa Comments at 1-2; Kentucky PSC Comments at 2; New York DPS
Comments at 4-7;, Ohio PUC Comments at 3-5; Oregon PUC Comments at 1, Texas PUC Comments at 2-3;
Washington UTC Comments at 3-5; NARUC Reply Comments at 3; New Jersey DRA Reply Comments at
11; Wisconsin PSC Reply Comments at 3-4. But see Florida PSC Comments at 7-8 (suggesting that the
Commission establish a “rebuitable presumption” in favor of unbundling network elements listed in section
271 of the 1996 Act instead of adopting a national list).

196 See, e.g., Ad Hoc Comments at 3; Allegiance Comments at 2-4; AT&T Comments at 39-
46; Cable & Wireless Cornmenis at 22-28; Choice One Joint Comments at 2-3; Columbia Comments at 8; CO
Space Comments at 4-5; Corecomm Comments at 8-10; Covad Comments at 3-6; CP1 Comments at 4-6;
Excel Comments at 17-19, KMC Comments at 2-3; MCI WorldCom Comments at 4-10; Net2000 Comments
at 3-7, New England Voice & Data Comments at 4, n.4; NEXTLINK Comments at 3-7; NorthPoint
Comments at 1-3; OpTel Comments at 2, Prism Comments at 3-5, 9-10; Rhythms Comments at 9; TelTrust
Comments at 2; TRA Comments at 9-10 Waller Creek Comments at 11-12.

97 See, e.g., NARUC Reply Comments at 3; California PUC Comments at 3-4; 7-14; Wllinois
Commission Comments at 2-3; Kentucky PSC Comments at 2; New York DPS Comments at 3-7; Ohio PUC
Comments at 3-5, 21; Oregon PUC Comments at 1; Texas PUC Comments at 3-5; Washington UTC
Comments at 3-9.

198 New Yotk DPS Comments at 4-5.

99 See, eg., Ameritech Comments at 5-6, 53-65; BellSouth Comments at 12-18, 31; GTE
Comments at 20-22; SBC Comments at 15-18; US West Comments at 26-32.
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2. Discussion

120. We adopt our tentative conclusion to identify a minimum list of network
elements that should be unbundled on a national basis. Similar to New York’s proposal,
we also conclude, as explained below, that we must apply discrete geographic and
product market exceptions to the incumbent’s duty to unbundle the elements on the
national list, where appropriate. We conclude that the Commission has the legal authority
to adopt a national list of network elements that must be made available on an unbundled
basis, and that the other factors we identify above, such as rapid introduction of
competition, certainty in the marketplace, administrative practicality, and promotion of
facilities-based competition, can only be furthered by adoption of a national list.

a. Legal Authority

121. The Supreme Court decision in fowa Utils. Bd , the statutory language of
section 251(d)(2), and the legislative history of the 1996 Act support our authority to
develop a national list of unbundled elements. In particular, the Supreme Court upheld
explicitly the Commission’s jurisdiction to adopt minimum national rules to implement
each subsection of the 1996 Act.*®® Consistent with the language in the statute, the
Supreme Court stated that section 251(d)(2) “. . . requires the Commission to determine
on a rational basis which network elements must be made available, taking into account
the objectives of the Act and giving some substance to the ‘necessary’ and ‘impair’
requirements.”*®" The Court stated that some of the national unbundling rules the
Commission adopted originally in the Local Competition First Report and Order might
have been supported by the standard required by section 251(d)(2). The Court stated
however, that because the standard was not consistently applied, it was forced to vacate
Rule 3197 As explained above, we have adopted a limiting standard that we believe
responds to the Supreme Court’s concerns *** We have also applied the standard
consistently to derive a list of network elements that must be made available on an
unbundled basis nationwide.

122. In addition, we do not find that the Supreme Court decision in Jowa Utils.
Bd. requires us to determine, on a localized state-by-state or market-by-market basis
which unbundled elements are to be made available. The Commission examined the

200 Jowa Utils. Bd., 119 $. Ct. at 733.

201 74 at 736 (emphasis added).

202 1d (citing Local Competition First Report and Order, 11 FCC Red at 15766, paras. 521-22
(requiring the incumbent LECs to unbundle their operational support systems because “competitors’ ability to
provide service successfully would be significantly impaired if they did not have access to the incumbent
LECs’ operation support system functions.”)).

203 See supra Section (IV)(B).
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conditions in the nation as a whole to determine, in the Local Competition First Report
and Order, that the incumbent LECs must make available a minimum list of elements.
The Commission also concluded that it would not adopt an exhaustive list of elements,
but that the states would identify additional unbundling obligations based on local market
conditions.?®* The Supreme Court did not take issue with this determination. The Court
held that the Commission must determine on a rational basis which network elements
must be made available, taking into account “the objectives of the Act and giving some
substance to the ‘necessary’ and ‘impair’ requirements of section 25 1(d)(2).”** Although
this language permits the Commission to undertake a market-by-market assessment of
alternatives, it plainly does not mandate such an approach. Rather, it provides the
Commission with the discretion to look at the nation as a whole and to identify
differences in the availability of alternatives outside of the incumbent’s network that may
exist in discrete geographic areas.

123. However the Commission chooses to limit the incumbent LEC’s duty to
unbundle in accordance with the Supreme Court’s opinion, Congress has charged the
Commission in section 251(d)(2) with “determining what network elements should be
made available for purposes of subsection [251](c}(3).”2°® We thus have the authority to
identify a minimum list of network elements that must be unbundled on a nationwide
basis.?"” In addition, the legislative history indicates that Congress specifically
contemplated that the Commission would open the last monopoly bottleneck strongholds
in telecommunications by requiring incumbents to share their local exchange facilities,
inchiding “the equipment with capabilities of routing and signaling calls, network
capacity, and network standards " This legislative history indicates that Congress
expected the Commission would identify a national list of unbundled network elements
that would include, at a minimum, these basic network elements.

b. Goals of the Act

124, We find that adoption of a national list of unbundled network elements
furthers the statutory purpose and design of section 251(d)(2) to provide competitive
LECs with access to unbundled network elements that will allow them to provide the
services they seek to offer. Moreover, we find that adoption of a national list is supported

by the factors we identify above as being important to further the fundamental goals of
the Act.

2% Local Competition First Report and Order, 11 FCC Red at 15624, para. 243,

205 Towa Utils. Bd,, 119 S. Ct. at 736.

06 47US.C. §251(d)2).

W7 47US.C.§251(d)Q). See also Jowa Utils. Bd,, 119 8. Ct. at 736 (section 251(d)(2)

“requires the Commission to determine on a rational basis which network elements must be made available™)
{emphasis in original).

208 PR Conf Rep. 104-204, at 49 (1995),
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125. Rapid Introduction of Competition. We find that a national list of unbundled
elements will encourage the rapid introduction of competition in the greatest number of
markets because it will provide competitive LECs with certainty regarding the availability
of network elements. In fact, the record reflects that many competitive LECs are poised
to begin providing service using unbundled elements, particularly for residential and
small business customers, as soon as the elements are available with a reasonable degree
of certainty.”” Thus, we believe that the certainty that adoption of a national list will
bring to the market will benefit the greatest number of consumers, particularly residential
and small business customers.

126. We agree with AT&T that the lack of nationwide access to unbundled
elements will hinder mass market competition during the time it would take competitive
LECs to construct alternative networks cafable of serving all residential customers and
most business customers in a community.*!® Even in areas where competitors are able to
provide facilities-based service in specific wire centers, their ability to provide service on
an MSA, LATA, or state-wide basis, for all classes of customers, is impaired without
access to the incumbent’s elements on a broader basis. A national list of unbundled
elements will allow requesting carriers to enter local markets in a manner that will allow
them to approach the incumbent LECs’ historic economies of scale, scope, and ubiquity,
thereby promoting rapid competition for all customers, including residential and small
business customers, in all areas of the country.

127. According to the FCC Local Comipetition Report, competitors provide only
about 1.8 percent of local services to end users.*!! The record in this proceeding indicates
that requesting carriers have not yet been able to obtain unbundled elements on a wide-
spread basis nationwide, which may have prevented competitive LECs from serving a
greater number of end users. For example, only recently has unbundled switching been
made available in combination with other unbundled network elements in certain states.
MCI WorldCom observes that, with the availability of unbundled switching in New York,
it has been able to provide local service to upwards of 60,000 residential customers since

209 See, e.g., Corecomm Comments at 2-3 (“As it expands its operations in Ameritech and Bell

Atlantic’s incumbent areas, Corecommn intends to make increasing use of high quality, cost-based unbundled
network elements from the [incumbent LECs] to reach those residential customers that may be beyond the
reach of most competitive carriers’ facilities.”); Covad Comments at 2 (“Covad’s planned deploymeni by the
end of 1999 will cover 51 MSAs, more than 25 percent of the nation’s homes and businesses. This is a large-
scale, national roll-out, based upon the nationwide availability of collocation, unbundled dedicated transport,
and unbundled local loops.”); McLeod Comments at 1-2 (“As of March 31, 1999, McLeodUSA provided
competitive local exchange services to over 143,000 residential and small business customers, with over
395,000 lines....McleodUSA anticipates that use of unbundled network elements to provide service will
increase in the future, and therefore has a substantial interest in the outcome of this proceeding.”); NorthPoint
Comments at 3 (“.. the simple fact is that in the local markets in which NorthPoint currently offers service or
intends to in the near fiture, the incumbent LECs are the only ubiquitous sources for loops, transport and
other facilities that NorthPoint needs to provide service.”). '

210 AT&T Reply Comments at 3-4.

1 FCC Local Competition Report at 12.
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January, 1999.2'2 We believe that by re-establishing a national list, with certain

geographic and product market exceptions that are consistent with the standards of
section 251(d)(2), we will best promote efficient, rapid, and widespread entry by carriers
using unbundled network elements. Competitive market entry and service expansion on a
widespread basis is a necessary precondition to construction of self-provisioned facilities.

128. Moreover, as the Illinois Commerce Commission; California PUC, and
Connecticut Department of Public Utility Control all assert, a national list will allow
competition to proceed quickly because it will reduce the number of issues that the states
must address in upcoming arbitrations under section 252(b) of the Act.*'* This is
significant because many states will be conducting arbitrations and reviewing
interconnection agreements as the initial agreements that they approved in 1996 and 1997
begin to expire.

129. We are not persuaded by Ameritech’s argument that adoption of national
standards containing bright-line tests, as opposed to a national list of unbundled elements,
would facilitate arbitrations.*'* Using the bright-line test proposed by Ameritech is
inappropriate because the test does not allow us to consider the totality of the
circumstances to determine whether alternative elements are actually available as a
practical, economic, and operational matter. Moreover, the resources and time that
requesting carriers would be required to devote to individual regulatory proceedings
designed to determine if the bright-line criteria had been met in every market would delay
the introduction of competition. The outcomes of each proceeding would likely vary
across the country, thereby making it more difficult for competing carriers to execute
reasonably uniform national or regional business plans. We believe that a national list of
elements will better allow carriers to enter the market and to expand their businesses as
rapidly as possible.

130. As explained below, we will revisit our unbundling rules in three years.
Although we recognize that due to changes in the market and new technologies, the
national list will likely be modified over time, we do not find that we should delay the
onset of meaningful competition while we require the incumbent LECs and the
competitors to produce voluminous amounts of data and participate in multiple
proceedings to determine whether alternatives to the incumbent’s network are available
and being used in every market. We believe that a national list (that accounts for discrete
geographic and product market exceptions) that can be applied at this time, with the least

212 MCI WorldCom Comments, Tab 1, Decl. of Judith R. Levine/Ronald J. McMurtrie, at para.

17. See also AT&T Reply Comments at 15-18 (stating that because for the last three years, critical unbundled
network elements have been effectively unavailable because of the Eighth Circuit’s decision on Rule 315(b),
competition has existed only at the margins, and has been limited to portions of the highest volune customer
markets.).

23 Nlinois Commission Comments at 2; California PUC Comments at 3-4; Connecticut
DPUC Comments at 3.

214 Ameritech Comments at 64-65.
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amount of regulatory involvement, will allow carriers to deploy resources to provide
service to the greatest number of consumers instead of conducting regulatory
proceedings.

131. We note that we established recently collocation-based triggers to determine
when it would be appropriate to grant incumbent LEC:s pricing flexibility for certain
interstate access services based on the existence of competition for those services.”" In
the Pricing Flexibility Order, we stated that the triggers we adopted were policy
determinations based on our agency expertise and our interpretation of the record before
us in that proceeding. We acknowledged, however, that the use of triggers to measure
competition precisely is not an exact science, particularly because we lack verifiable data
from competitors concerning the deployment of their facilities. Given this constraint, and
our desire not to impose heavy administrative burdens on the industry or conduct
protracted proceedings to determine the extent of competition, we devised pricing
flexibility triggers based on “objectively measurable criteria,”*' such as the number of
collocation arrangements in a given wire center.)” We found that it is appropriate to give
incumbent LECs pricing flexibility when competitors have made an irreversible, sunk
investment in facilities, and that collocation by competitors in incumbent LEC wire
centers is a reliable indication of sunk investment by competitors.?'® Specifically, to
obtain pricing flexibility, we required incumbent LECs to show that “af least one
competitor relies on transport facilities provided by a transport provider other than the
incumbent at each wire center listed in the incumbent’s pricing flexibility petition as the
site of an operational collocation arrangement.”"”

132. It is not appropriate to use these types of triggers to determine whether
alternative sources of network elements are actually available as a practical, economic,
and operational matter. As we explain above, the ability of one competitor to serve
certain customers in a particular market is not indicative of whether, without unbundled
access to the incumbent LEC’s facilities, competitive LECs could provide service to other
customers in the same market or to customers in other markets. While the triggers we
adopted in the Pricing Flexibility Order allow us to determine when an incumbent LEC
can re-price its services to respond to competition, they do not allow us to evaluate
whether the incumbent LEC can withhold access to the inputs that requesting carriers
need to provide competitive services in the first place. In order to undertake this
evaluation, we must consider the cost, timeliness, quality, ubiquity and operational

213 Access Charge Reform and Price Cap Performance Review for Local Exchange Carriers,

CC Docket Nos. 96-262, et al., Fifth Report and Order and Further Notice of Proposed Rulemaking, FCC 99-
206, paras. 77-141 (rel. Aug. 27, 1999) (Pricing Flexibility Order).

216 Id at para. 84.

A7 1d atpara. 77.

U8 14 a1 paras. 81-86.

2% 14 at para. 82 (emphasis added).
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characteristics of alternative elements. As we explain above, discerning the practical,
economic, and operational viability of these alternatives is technical, complex, and subject
to considerable uncertainty.?2’ Based on the record before us, we do not believe that we
can develop reliable triggers based on objectively measurable criteria to make this
determination. In particular, the administrative difficulty associated with developing
triggers that capture the cost, timeliness, quality, ubiquity, and operational factors of
alternatives in every wire center throughout an incumbent LEC’s service territory requires
us to reject such an approach. Indeed, the Commission chose precisely to adopt triggers
in the Pricing Flexibility Order,”' because we found that they were administratively easy
to apply. Conversely, it would not be administratively easy to apply triggers to determine
which network elements the incumbent LECs must unbundle. Moreover, the use of
triggers also does not allow us to evaluate whether the unbundling obligations we adopt
are consistent with the goals of the Act, as the Supreme Court has required us to do.2

133. Moreover, a national list of unbundled network elements will facilitate the
introduction of rapid competition by eliminating needless litigation that would result from
unbundling requirements that differ in every market. Such litigation would require
incumbent LECs, competitive LECs, and the state commissions to expend considerable
time and resources to litigate issues surrounding whether a particular unbundled network
element should be available to individual carriers seeking to serve specific customers or
specific areas of the state. Although there has been significant litigation over the past
three years regarding the incumbent’s duty to unbundle elements under section
251(c)(3),”®® we believe that re-establishing a national list, subject to the Supreme Court’s
mandate to include a rational limiting standard, will reduce the likelihood of further
litigation and its accompanying delays and costs, in all fifty states.

134. Promotion of Facilities-Based Competition, Investment, and Innovation. We
find that adoption of a national list will facilitate the deployment by competitors of their
own facilities. Permitting competitors to obtain access to unbundled elements on a broad
basis will allow these carriers to acquire sufficient customers and essential market
information to enable them to determine whether construction of new facilities is
justified. We believe that it is through self-provisioning their own facilities that
competitive LECs will have a greater ability to serve all classes of customers.

135. Ameritech claims that the Commission “dismissed outright” the principal
goal of the 1996 Act to encourage new investment and innovation by all competitors in
the market when it adopted national unbundling rutes.”** According to Ameritech, the

220 See supra Section IVY(BX4)b)(i).

a Pricing Flexibility Order at para. 77.

2 fowa Utils. Bd, 119 S. Ct. at 734.

223 Id. at 736,

224 Ameritech Comments at 17.
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national unbundling rules adopted in 1996 protected inefficient competitors and
discouraged efficient entrants from investing and innovating in telecommunications
services as the Act intended.”” Based on the incumbents’ own evidence, we find this
argument lacking in credibility.

136. The incumbent LECs have submitted a market study in this proceeding, the
USTA UNE Report, that details the competitive LECs’ investment in their own facilities
on an element-by-element basis since the passage of the 1996 Act, and during the time
that the Commission’s national unbundling rules have been in effect *** Although the
Commission’s unbundling rules have been the subject of extensive litigation, none of the
parties dispute that competitors have used unbundled elements, particularly unbundled
loops and transport, where these elements have been made available. Yet, the
incumbents’ UNE Report shows that competitors have built nearly 30,000 miles of fiber
within the top 50 MSAs, serving nearly 15 percent of all commercial office buildings.*’

137. The USTA UNE Report also states that competitors have deployed
approximately 700 switches to serve medium and large business customers.”** The report
indicates that these carriers have deployed fixed wireless connections to extend their fiber
networks out to many more customers.”’> The incumbents also assert that many
competitors are providing advanced services by attaching their own facilities to the
incumbent LEC’s unbundled cooper loops.?® Overall, the incumbents estimate that
competitive LECs are offering service over approximately 2.5 million facilities-based
lines in the incumbents’ service territories.*' As explained more fully below, these
facilities are still not available broadly enough to prevent competitive LECs, in most
cases, from being impaired in their ability to provide service without access to the
incumbent’s network. Nonetheless, the data presented by the incumbents shows
significant and growing investment by the competitive LECs. Accordingly, we find no
merit in the claim made by Ameritech and other incumbent LECs that unbundling
elements will impede the Act’s goal of encouraging new investment and innovation in
telecommunications services.

2 4177,

3% USTA Comments, Peter W. Huber and Evan T, Leo, UNE Fact Report (USTA UNE

Report).

2T Id a6, -3,

28 g all

2 14 at11-4, 1-10to 12,

230 14 at VI-19-20.

Bl Jd at HI-16 (The incumbent LECs state that this total excludes US West's territory. ).
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138. The incumbents also claim that national unbundling requirements will
discourage them from investing and innovating, Particularly if they have to unbundle
elements for the provision of advanced services.”> While we desire to do nothing to
discourage investment and innovation by all carriers, we note that the Commission’s
national unbundling policy has clearly not discouraged incumbent LECs from seeking to
serve new markets. Although in the Local Competition First Report and Order, the
Commission did not order unbundling of certain equipment used in providing advanced
services, it made clear that the states could extend the incumbents’ unbundling ob1i§ations
as necessary to account for changes in technology and to address local conditions >
Incumbent LECs have therefore known since 1996 that they might eventually be required
to unbundle elements used to provide advanced services. Moreover, last year, in the
Advanced Services Order and NPRM, we sought specifically comment on whether to
unbundle facilities used to provide advanced services.”* Notwithstanding the fact that
the incumbents have been on notice that they could be required to unbundle facilities used
to provide advanced services, the incumbents have announced aggressive rollout plans for
xDSL service.?* In fact, a recent financial analyst’s report indicates that advanced data
services currently comprise an average of 9.9 percent of the revenues of the BOCs and
GTE.?® Although the incumbents claim that competitors have deployed more advanced

232
Comunents at 27.

See Ameritech Comments at 25-27, BellSouth Reply Comuments at 7-9; SBC Reply

B3 Local Competition First Report and Order, 11 FCC Red at 15619, para. 234.

B4 Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC
Docket No. 98-147, Memorandum Opinion and Order and Notice of Proposed Rulemaking, 13 FCC Rcd
24012, 24092-93, paras. 180-82 {(ddvanced Services Memorandum Opinion and Order and NPRM),
remanded US West Communications v. FCC, No. 98-1410 (D.C, Cir. Aug, 25, 1999).

23 Today’s broadband services include services based on digital subscriber line technology
{(commonly referred to as xDSL), and include ADSL (asymmetric digital subscriber line) services. See, e.g.,
Communications Daily, Nov. 20, 1998, 1998 WL 10697801 (Bell Atlantic announces plans to deploy xDSL
capable lines in Boston and New York City to a total of three million customers), Communications Daily,
Feb. 9, 1999, 1999 WL 7578715( Bell Atlantic announces that its xDSL service will pass by 20 million
households in~region by the end of 2000, with 10 or 11 million lines qualified for XDSL upgrade by that date);
Communications Daily, uly 29, 1999, 1999 WL 7580057 (Bell Atlantic and GTE announces that the total
number of xDSL-capable lines available in-region by year’s end will be 17 million, and that they will have
ADSL capability installed in 550 central offices by year’s end, thereby allowing it to serve potentially as many
as 6.1 million DSL lines), Communications Daily, July 21, 1999, 1999 WL 7580000 (SBC announces that it
had 32,000 DSL customers as of the end of 2* quarter 1999. SBC plans to reach 10 million homes with
xDSL-capable wires by the end of 1999); US West at
http://www.uswest com/about/communicator/vol2nol/7.html (US WEST launched ADSL service in 40 in-
region metropolitan areas, Jan, 29, 1998); BellSouth at
htp://www bellsouthcorp. com/proactive/documents/render/16942.html  (BellSouth announced roll-out of
BeilSouth. Net Fast Access ADSL Internet service in 30 markets. Service began in seven key markets: New
Orleans, Atlanta, Birmingham, Jacksonville, Raleigh, Charlotte, and Ft. Landerdale encompassing 1.7 million
customers by the end of 1998. It states that service will extend to 23 additional markets in 1999.).

236
12, 1999, at 3.

Daniel Reingold and Ehud Gelblum, Telecom Services — Local, Merrill Lynch & Co., July
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services equipment than the incumbents have deployed #7 they nevertheless acknowledge

that the incumbent LECs are offering advanced services in 7 of the 10 largest MSAs and
in 22 of the top 50 MSAs.**® We find these statistics to be significant because they
demonstrate that the development of competition, and the threat of losing revenue and
customers to carriers offering advanced services, provides a powerful incentive for
carriers to invest.

139. We therefore conclude, as the Commission did in the Local Competition
First Report and Order, that by adopting a national list of elements, and by giving the
states the flexibility to add elements as technology and local market conditions change,
we will not discourage incumbent LECs from investing and deploying innovative
services.”® The incumbent LECs will have an increased incentive to reduce their
operating and capital costs and to introduce new and innovative services that will increase
the overall usage level of their networks as they face competition for all of their services.
Moreover, the Commission’s pricing methodology includes a risk-adjusted return on
capital and economic depreciation for the incumbent as part of the forward-looking
rate.** As we indicated above, we are also adopting a “necessary” standard that fully
protects the incumbents’ intellectual property associated with proprietary network
elements when those elements are used by the incumbent to differentiate its products from
those of its competitors.>* We therefore do not find merit in arguments that the adoption
of a list of network elements that must be unbundled nationwide will discourage
innovation and investment by incumbent or competitive LECs,

140. Certainty in the Marketplace, We find that a national list of unbundled
elements will provide uniformity and predictability that will facilitate the development
and implementation of national and regional business plans by competitive LECs, thereby
extending the benefits of competition for the greatest number of consumers. We agree
with the California PUC that a national list will allow multi-state competitors to create a
national business plan with the knowledge that a set of network elements will be available
in all states >*? Indeed, we find that the unavailability of elements on a nationwide basis

n7 To the extent that network innovations are undertaken by equipment vendors, they are not

subject to the unbundling rales we adopt.

238 USTA UNE Report at VI-19.

9 Local Competition First Report and Order, 11 FCC Red at 15626, para. 245 (“We are not

persuaded that nationai rules will discourage incumbent LECs from developing new technologies and
services; to the contrary, based on our experience in other telecommunications markets, we believe that
competition will stimulate innovation by incumbent LECs.™).

29 Local Competition First Report and Order, 11 FOC Red at 15849-50, paras. 686-88; MCI
WorldCom Comments at 9 and Tab 2, Decl. of John E. Kwoka, at para. 25.

241 See supra Section IV(B)(2).

e California PUC Comments at 3. See also CPI Comments at 5; MCI WorldCom Comments
atii, 5; Net2000 Comments at 4-5.
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would jeopardize the usefulness of unbundled elements as a method of serving the
maximum number of consumers.”*

141. We also continue to believe that national unbundling requirements will
provide financial markets with greater certainty regarding the elements that are available
to competitive LECs. Such certainty should reduce the risk of entry, thereby making
more capital available at less cost to new entrants and fledgling competitors *** We do
not agree with Ameritech that a national list would perpetuate uncertainty in capital
markets because carriers would challenge the list regardless of what elements it
contains.?® As stated above, we believe that a national list will actually reduce the risk of
litigation.

142. Administrative Practicality. We find that a national list of unbundled
elements is administratively easier for the Commission, the states, and the industry to
apply than a list that varies on a state-by-state or market-by-market basis. As we stated in
the Nofice, application of the “necessary” and “impair” standard is fact-intensive.**®
Determining the availability of practical alternatives to the incumbents’ network elements
on a market-by-market basis, even through the use of bright-line tests as proposed by the
incumbent LECs, would potentially require the Commission or the states to analyze the
availability of alternatives in almost every wire center. In addition to creating uncertainty
in the market, such a proposal would consume enormous amounts of resources and time,
thereby undermining the goal of the Act to bring the benefits of rapid competition to all
consumers. Such an approach would also require a new analysis each time a new carrier
sought to initiate service in a particular market, and would likely lead to additional
litigation by adversely affected carriers**” We do not believe that Congress or the
Supreme Court had in mind the adoption of a procedure that would impose such an

243 For example, MCI WorldCom points out that the Commission declined to order nationwide

unbundling of certain elements in the Local Competition First Report and Order, including subloop elements
and dark fiber. It states that this led to dozens of state commission arbitrations and subsequent lawsuits, and
that where determinations have been made on the availability of these elements, MCI WorldCom reports that
the outcomes have been inconsistent from one state to another, for reasons having nothing to do with
geographic or market differences. It states that the result has been that competitive LECs have been unable to
formulate any national or regional strategies that rely on the use of dark fiber or subloop elements. MCI
WorldCom Comments at 7-8.

244 See NorthPoint Comments at 2 (“Further, as the Commission correctly anticipated, the
establishment of national requirements for unbundled elements has assisted NorthPoint in its efforts to attract
capital by providing ‘financial markets with greater certainty in assessing new entrants’ business plans’™).
The availability of a national list of elements will also provide certainty for incumbent LECs seeking to raise
capital to enter markets outside of their service territories.

243 Ameritech Comments at 64.

246 Notice at para. 12.

W See MGC Comments at 8 (stating that a national list is an administrative necessity and

required for business certainty).
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undue—and unworkable—administrative burden on the Commission, the states, or the
industry.

143. Reduced Regulation. We believe that a national list of elements that
contains discrete geographic and product market exceptions will result immediately in
reduced regulation. Moreover, a national framework under which elements can be
removed from the national list is consistent with the deregulatory goals of the Act.
Reduced regulation will occur as we remove elements from the list as requesting carriers
are no longer impaired without access to those elements, and it otherwise does not further
the goals of the Act to continue requiring incumbent LECs to unbundle them.

D. Modification of the National List
1. Background

144. In the Local Competition Order First Report and Order, the Commission
acknowledged that the rapid pace and ever-changing nature of technological advancement
in the telecommunications industry made it essential that the Commission retain the
ability to revise the rules as circumstances change. The Commission noted that, absent
such ability, its rules might impede technological change and frustrate the 1996 Act’s
overriding goal of bringing the benefits of competition to consumers of local phone
service. Accordingly, the Commission determined that, in addition to identifying
unbundled network elements that incumbent LECs were required to make available at the
time the original rules were adopted, it had the authority to identify additional or different
unbundling requirements that would apply to incumbent LECs in the future 24

145. Inthe Local Competition Order First Report and Order, the Commission
also determined that state commisstons could impose additional unbundling requirements,
as long as the requirements were consistent with the 1996 Act and our regulations.”** The
Commission codified this grant of authority in section 51.317 of its rules.** The
Commission believed that the states’ authority to impose additional requirements,
combined with its ability to modify the national unbundling rules, provided the necessary
flexibility to accommodate any truly unique conditions that might exist.>*' The

248 Local Competition Order First Report and Order, 11 FCC Red at 15626, para. 246. The

Commission also noted that its existing mles set forth a process by which incumbent LECs could request a
waiver of the requirements adopted in the Local Competition First Report and Order. Id. at 15625, para. 244.

249 4 Webased this grant of anthority on 47 U.S.C. 252(e)(3), which states: “Preservation of
Authority. — Notwithstanding paragraph (2), but subject to section 253, nothing in this section shall prohibit a
State commission from establishing or enforcing other requirements of State law in its review of an
agreement, including requiring compliance with intrastate telecomnmmnications service quality standards or
requirements.” 47 U.S.C. 252(e)(3). Section 252(e)(3) requires interconnection agreements to be submitted
to the state commission for approval.

250 47 CFR 51317,

31 Local Competition Order First Report and Order, 11 FCC Red at 15625, para. 244.
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Commission, however, did not address the issue of whether states could remove elements
from the national list.

146. In the Notice we sought comment on whether the Commission should adopt
an approach that would allow sunset or modification of the section 253((;)(3) unbundling
obligations as technology and market conditions evolve over time.>*? We noted that,
under our rules, states have the authority to impose additional unbundling
requirements 23 e sought comment on whether section 251(d)(2), or any other
provision of the Act, prowdes the Commission with the authority to delegate to the states
the responsibility of removing network elements from any national requirement.”* We
sought comment on proposals for a mechanism for removal, including which party should
bear the burden of proof.*** We asked whether the Commission should consider a phase-
out period for network elements removed from the national list. Further, we asked
whether we should institute a period of time during which incumbents could not seek
removal of network elements from our new unbundling rules.**® We also asked whether
we could adopt a “sunset” provision.?’

147. Several of the state commnssmns argue that they have the authority to add
and subtract elements from the national list,>*® while the Vermont and Illinois state

1 Notice at paras. 11, 36.

23 1d atpara. 14 (citing 47 C.F.R. § 51.317: Local Competition First Report and Order, 11
FCC Rcd at 15641-42, paras. 281-83). In the Notice, we noted that the Supreme Court’s analysis of section
251(d)(2) might have a bearing on Rule 51,317, but that the Court did not directly address that issue. We also
noted that the Commission asked the Eighth Circuit for a voluntary remand of Rule 51,317 so that the
Comunission may consider it in light of the Supreme Court’s decision. Nofice at 14, n.21. In requesting a
remand from the Eighth Circuit, the Commission did not attempt to defend the substance of Rule 51.317.
Nothing in this Order interferes or is intended to interfere with the Eighth Circuit’s jurisdiction over this
matter.

% Nofice at paras. 14, 38. As part of this inquiry, we asked if the Commission should be able

to review state decisions to remove network elements. /d at para. 14.

233 Id atpara37. We asked if there was a modification of an unbundling requirement whether
an incumbent LEC should be required to continue to unbundle a particular element identified in an
interconnection agreement until the date that the agreement expired. We alsa asked whether an incumbent
LEC should be able to refuse to unbundle a network element that is no longer required when negotiating a
new contract with other parties. /d at para. 36.

236 Id. at para. 37.

257 Id_ at paras. 39-40.

% Jowa Comments at 2 (“Network elements should be added or removed by the state
commissions pursuant to the record made before the commissions in proceedings to arbitrate and modify
interconnection agreements.”); New York DPS Comments at 5-6; Ohio PUC Comments at 3-5; Oregon PUC
Comments at 1, Texas PUC Comments at 3 (“Tt is the Texas PUC’s belief that the Cormission has the
authority to allow states to have substantial discretion in the addition or removal of network elements from the
presumptive national list .); Washington UTC Comments at 7 {claiming that “the Commission conld
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commissions argue that the Commission should establish a set of unbundling obligations
to which the state may add additional unbundling obhgauons ® BellSouth argues that
states should be able to add or remove unbundled elements in a particular zone.**® SBC
and GTE oppose allowing the states to add or subtract elements. %1 US West argues that
states should be able to determine whether network elements no longer need to be
unbundled, but that they not be allowed to add network elements.’*? The vast majority of
competitive LECs that commented in this proceeding, as well as NTIA and ALTS, argue
that the states should be allowed to add, but not to remove, elements from the national
list.”*

implement something analogous to state commission authority to ‘subtract’ elements from the federal list.™);
NARUC Reply Comments at 3.

259 Vermont PSB Comments at 4-5 (arguing that the Act “establish{es] a floor beneath which

State regulatory bodies may not go, but not a ceifing on State efforts to encourage competition” (emphasis in
original)); Illinois Commission Comments at 4, See also Kentucky PSC Comments at 1-2 (arguing that “state
commissions should evaluate issnes involving Junbundled network elerents] not specifically prescribed by
the [Commission]™); California PUC Comments at 9, 13 {urging the Commission to delegate to the states the
anthority to remove network elements added by the states); Connecticut DPUC Comments at 4,

260 BeliSouth Comments at 29-30. As part of its proposals, BellSouth argues that the
Commission should establish a “strong presumption” against adding network elements to the list.

261 SBC Comments at 18-19; GTE Comments at 29.

262 S West Comments at 29-32,

263 NTIA Comments at 42, n.114; ALTS Comments at 5-6, CoreComm Comments at 10-12;

e.spire Joint Comments at 7; Joint Consumer Advocates Comments at 5-6; McLeod Comments at 3; MGC
Comments at 7, Net2000 Comments at 6; NEXTLINK Comments at 5-7; OpTel Comments at 3, 14; Prism
Comuments at 10; Qwest Comments at 40-42; RCN Comments at 4-5; AT&T Reply Comments at 67,
CoreComm Reply Comments at 7; Level 3 Reply Comments at 12; MCI WorldCom Reply Comments at 10-
11, RCN Reply Comments at 10, See alse Covad Comments at 6 (opposing state authority to remove network
clements from the national list) Metro One Comments at 19 (arguing that the Act does not provide the
Commission with the authority to delegate to states the responsibility of removing network elements from the
national list); Cable & Wireless Comments at 45-46 (opposing state authority 1o remove network elements
from the national list). But see TRA Comments at 29-31 (argning that for the first two years the Commission
should review petitions, but, subsequently, state commissions should be able to add or remove network
elements pursuant to the case law established during the first two years); Excel Comments at 19 (stating that it
“would not object to rules giving the States a significant role in determining whether to remove funtundled
network elements] from the mandatory list after the initial three-year period”); ALTS Reply Comments at 6
(“The Commission only should consider adopting a mechanism for state-by-state removal of [unbundled
network elements] from the national list after a two year period during which the Commission’s unbundling
rules are allowed to be given their full effect . .. ).
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2. Discussion

a. Modification of the National List by the
Commission

148. As discussed above, section 251(d)(2) grants the Commission authority to
establish a national list of network elements that are subject to the unbundling
requirements of the Act.?®* Given the rapid changes in technology, competition, and the
economic conditions of the telecommunications market, we expect that the list of
unbundled network elements that meets the standards of section 251(d)(2) will change
over time. We therefore agree with commenters that we will need to reevaluate our
national rules periodically.***

149. The need to reassess periodically the availability of elements outside the
incumbent’s network is borne out by the changes that have taken place since we first
adopted our unbundling rules three years ago. For example, the evidence in this
proceeding indicates that competition is developing in some geographic markets for
certain customer groups, (e.g., medium and large businesses in major metropolitan areas).
Only by periodically reevaluating the availability of alternative network elements outside
the incumbent’s network can we truly determine whether the incumbent’s network should
be unbundled in order to meet the requirements of section 251 and the goals of the Act.
We therefore conclude that as market conditions change and new technologies develop,
we will periodically revisit the issue of what elements are subject to the unbundling
obligations of the Act.

150. Although we will periodically revisit our unbundling rules, we believe that
it would be inconsistent with our overall policy goals to consider petitions to remove
elements from the national list immediately upon adoption of this order.*® Specifically,

%4 See supra Section (IV)(D).

265 California PUC Reply Comments at 13; New York DPS Comments at 1,7, ALTS
Comments at 6, CompTel Comments at 54; Cox Cormments at 37-38; KMC Comments at 27; Level 3
Commenrts at 24; MCI WorldCom Comments at 11; McLeod Comments at 3; RCN Comments at 27;
Rhythms Comments at 3, 28; AT&T Reply Comments at 51; KMC Reply Comments at 27, Rhythms Reply
Comments at 14, See aiso Allegiance Comments at 24; Cable & Wircless Comments at 46; GTE Reply
Comments at 79-80. Buf see OpTel Comments at 14-15 (arguing it is premnature to establish mechanisms for
removal), Sprint Comments at 40 (arguing that it is premature to address this issue at this time). Sprint is also
concerned that “if the Commission gives any encouragement at all to [a] waiver option, it is likely to be
immdated with such requests.” Sprint Comments at 41. The California PUC recommends that the review
process begin three years after the adoption of a minimal list. California PUC Reply Comments at 13.
Allegiance recommends that removal be considered on an incumbent LEC-by-incumbent LEC basis.
Allegiance Comments at 25.

266 See ALTS Comments at 6-7; MCI WorldCom Comuments at 11; Sprint Comments at 41
(arguing for a five year “quiet period”); ALTS Reply Comments (recommending a two-year “gestation”
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as discussed above, the rules we adopt today seek to provide a measure of certainty to
ensure that new entrants and fledgling competitors can design networks, attract
investment capital, and have sufficient time to attempt to implement their business
plans.?? Entertaining, on an ad koc basis, numerous petitions to remove elements from
the list, either generally or in particular circumstances, would threaten the certainty that
we believe is necessary to bring rapid competition to the greatest number of consumers.
In addition, entertaining numerous petitions on an ad hoc basis would undermine the goal
of implementing unbundling rules that are administratively practical to apply.

151. We expect to reexamine our national list of network elements that are
subject to the unbundling obligations of the Act every three years.”*® We note that many
of the first interconnection agreements negotiated in 1996 are now approaching expiration
of their typical three-year terms and will be eligible for renewal. We expect parties to
implement the requirements of this Order as they negotiate new interconnection
agreements. We find that a similar three-year time frame for reevaluating the unbundling
obligations is warranted to provide competitors with reasonable certainty for a period of
time that is sufficient time to implement their plans. Revisiting our rules in three years
should provide sufficient certainty to the carriers and capital markets and should provide
carriers with sufficient time to implement their plans,**®

152. We decline to adopt a rule mandating that elements will not be subject to
unbundling after a date certain in the future. Several parties have suggested that it would
be extremely difficult for us to predict a date at which a particular network element would
no longer meet the “necessary” and “impair” standards of section 251(d)(2).”’® As noted
by the Illinois Commission, in the three years since the Act was implemented, no BOC
has demonstrated that it satisfies the competitive checklist in section 271. In 1996, few
would have expected that three years later BOCs would not have qualified for section 271
approval. This suggests that it would be similarly very difficult for us to predict, at this
time, the date at which incumbent network elements would no longer be subject to
unbundling obligations under section 251. Moreover, we note that we find no basis in the

period); Rhythms Reply Comments at 14 (arguing that a two-year period may be too short).

%7 Sprint Comments at 41. See also Excel Comments at 19,

268 Accord California PUC Reply Comments at 13; CO Space Comments at 16; Excel

Comments at 19; MCI WorldCom Comments at 13 and Tab 2, Decl. of John E. Kwoka, para. 38; AT&T
Reply Comments at 51.

269 See ALTS Comments at 7 (advocating a two year review cycle), This is consistent with the

MFJ’s tri-ennial review process. The review may begin after approximately only two vears of experience so
that it can be completed in three-year intervals.

¥ Iilinois Commission Comments at 15-16; Choice One Joint Comments at 27; MCI
WorldCom Commenits at 12; OpTel Comments at 14; RCN Comments at 26; Sprint Comients at 42-43;
KMC Reply Comments at 27-28; Sprint Reply Comments at 12, See also CoreComm Comments at 40; KMC
Comments at 27-28; Level 3 Comments at 24; California PUC Reply Comments at 14; Pilgrim Reply
Comments at 12.
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record before us to make predictive judgments about when an unbundling standard will
no longer be met for particular network elements. Thus, at this point in time, we do not
have enough information and experience to determine what events would lead to an
automatic sunset of one of our unbundling requirements. Accordingly, at this time, we
decline to adopt a sunset provision for removing network elements from the national list
adopted in this Order.

b. Modification of the National List by the States

153. We agree with commenters that section 251(d)(3) provides state
commissions with the ability to establish additional unbundling obligations, as long as the
obligations comply with subsections 251(d)}(3)(B) and (C).*"" Section 251(d)(3) states
that:

In prescribing and enforcing regulations to implement the
requirements of this section, the Commission shall not preclude the
enforcement of any regulation, order, or policy of a State
commission that—

(A) establishes access and interconnection obligations of local

exchange carriers;
(B) is consistent with the requirements of this section; and

(C) does not substantially prevent implementation of the
requirements of this section and the purposes of this part.*’?

154. This section of the statute allows state commissions to establish access
obligations of local exchange carriers that are consistent with our rules implementing
section 251.27* We believe that section 251(d)(3) grants state commissions the authority
to impose additional obligations upon incumbent LECs beyond those imposed by the
national list, as long as they meet the requirements of section 251 and the national policy
framework instituted in this Order. As explained below however, we find that state-by-
state removal of elements from the national list would substantially prevent
implementation of the requirements and purposes of this section of the Act.

155, Section 51.317 of the Commission’s rules codifies the standards state
commissions must apply to add elements to the national list of network elements we

m California PUC Comments at 7-8; Washington UTC Comments at 6-7; Ameritech

Comments at 48-49; NEXTLINK Comments at 6, n.17; NTIA Comments at 42; Allegiance Reply Comments

at 13 {quoting 47 U.S.C. § 251(d)(3)); MCI WorldCom Reply Comments at 12-13; NARUC Reply Comments
at 4, Washington UTC Reply Comments at 5-6. But see SBC Comments at 19 {(arguing that section 251(d)(3)
prevents states from adding network elements to the list),

272 47U.S.C. §251d)0O).
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adopt in this Order.””* In its current form, Rule 51.317 reflects the Commission’s
interpretation of the necessary and impair standards adopted in the Local Competition
First Report and Order. Inasmuch as we have modified the “necessary” and “impair”
standard to respond to the Supreme Court’s directive, we must also amend Rule 51.317 to
reflect the new standards. Accordingly, we modify Rule 51.317, to bring it into
compliance with our new standards and the Supreme Court’s decision. Modification of
this rule will enable state commissions to add additional unbundling obligations
consistent with sections 251(d)(3)}B) and(C) of the Act?”?

156. We agree with the California PUC that states have the authority to remove
network elements added by the states. Thus, if a state commission, pursuant to section
251(d)(3), adds a network element to the list of network elements an incumbent LEC
must provide, state commissions also have the authority subsequently to remove those
elements they add.?® As discussed above, section 251(d)(3)(A) allows state commissions
to impose additional unbundling obligations as long as they comply with subsections
251(d)(3)(B) and (C). If a state commission determines that the additional unbundling
obligations it imposed no longer comply with section 251, it must remove those
obligations pursuant to section 251(d)(3). Beyond ensuring that removal of those state-
imposed obligations are consistent with sections 251 and 253 of the Act, the Commission
has no authority to prevent a state from removing a state-imposed unbundling obligation.
Furthermore, state commissions that have imposed additional unbundling requirements,
pursuant to section 51.317 of our rules, will need to periodically revisit such decisions to
determine whether such decisions continue to comply with the standards articulated in
this Order.

157. We conclude that, at this time, removing network elements from the
unbundling obligations established in this Order on a state-by-state basis would not be
consistent with the goals of the 1996 Act. Specifically, in this proceeding, we have
examined each network element identified previously by the Commission or by the
parties, and we have made an affirmative finding as to whether or not the particular
element now satisfies the unbundling standards of the Act as clarified by the Supreme
Court. Moreover, we have considered how unbundling these elements will affect the
development of competition in the local markets as contemplated by Congress, and
whether unbundling particular elements will further the goals of the Act. Indeed, we have
found that unbundling particular network elements is necessary to further the goals of the
Act. Consequently, at this time, state decisions to remove these network elements from

m California PUC Comments at 8; Washington UTC Comments at 6; Allegiance Reply

Comments at 13-14. Bur see GTE Comments a¢ 29; SBC Comments at 18-19.

7% 47CFR §51317.

273 Rule 51.317 also codifies the standard under which this Commission will consider which
network elements must be unbundled. See Appendix C.

276 California PUC Comments at 9; California PUC Reply Comments at 13,
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the national unbundling obligations would “substantially prevent implementation of the
requirements of section 251,” as prohibited by subsection 251(d)(3)(C).

158. Furthermore, we find that there are compelling policy reasons for not
removing elements from the national list on a state-by-state basis at this time 27’
Unbundiing obligations that vary from state to state in the near future would substantially
undermine the reasons discussed above for implementing a national list in the first
instance.”’® We agree with commenters that argue that state-by-state removal of network
elements from the national list, at least in the near future, would lead to greater
uncertainty in the market and would hinder the development of competition. 7 As
discussed above, we have determined that national unbundling rules promote competition
in telecommunications market by guaranteeing that a specific set of network elements
will be available nationwide for a minimum amount of time.2*

159. We agree with the California PUC and other state commissions that having
a guaranteed list of network elements provides enough certainty to allow competitive
LECs to develop and implement regional and national business plans.?®' Creating
certainty and predictability in the market will also benefit competition by enabling
competitors to raise capital at lower cost to create and enhance their networks ?*? If each
state could remove immediately the unbundling obligations established in this Order,
competitors would not have the benefit of knowing how long an element would be
available on an unbundled basis in any given locale. The resulting uncertainty would
frustrate the ability of carriers to plan and implement competitive entry strategies
developed to serve customers on a regional or national basis.

277 Covad Comments at 7. Allegiance suggests that once the Commission has gained some

experience with removing elements from the national list that it might be possible to formulate guidelines and
turn the process over to the states. Allegiance Comments at 25. This would be an appropriate inquiry when
this Commission reviews the national list in three years, See supra para. 151.

78 CompTel Comments at 53; Cable & Wireless Comments at 45-46; CoreComm Comments
at 9, 11-12; MGC Comments at 7; Net 2000 Comments 5-7; NEXTLINK Comments at 5-6; CoreComm
Reply Comments at 7. See also supra Section (IV)(D).

279 [Mlinois Commission Comments at 3; Kentucky PSC Comments at 2; ALTS Comments at 6;

CompTel Comments at 53; CoreComm Comments at 9; NTIA Comments at 42, n.114; CoreComm Reply
Comments at 9.
280 See Connecticut DPUC Comments at 3 (arguing that a minimum national list should
facilitate competition by minimizing new entrant’s cost by taking advantage of economies of scale as they
enter multiple local markets);, Kentucky PSC Comments at 2; MGC Comments at 6.
81 California PUC Comments at 3; Kentucky PSC Comments at 2; CoreComm Comments at
9; California PUC Reply Comments at 13.

282 MGC Comments at 7; NorthPoint Comments at 2.
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160. We also agree with commenters that state-by-state removal of network
elements from the national list would complicate negotiation of interconnection
agreements and would most likely lead to increased litigation.”®* Indeed, it could force
competitive LECs, each time they seek to enter into an interconnection agreement, to
demonstrate that the identified elements continue to meet the standards of the Act.?**
Once an incumbent LEC is able to convince a state commission that the element no
longer meets our unbundling standard, the ruling would likely set a precedent for other
LECs. In addition, the possibility that a state decision in one interconnection proceeding
could affect all interconnection agreements would require competitive LECs to monitor
the status of these arbitrations even if they are not participants in the arbitration. We
therefore agree with the Illinois Commission that having only this Commission remove
elements from the national list makes it easier for the states to resolve disputed issues
during inter-carrier negotiations and arbitrations.***

161. We believe that incumbent LECs have more of an incentive than
competitive LECs to challenge the unbundling obligations set forth in this Order.**® In
addition to the delay and uncertainty created by litigating the unbundling obligations of
incumbent LECs, state commissions, as well as incumbent LECs and competitors, would
be faced with the additional costs of litigation.®” Many state commissions and small
carriers have limited resources and would be unduly burdened if they were have to
finance on-going litigation of the unbundling rules.?*® Moreover, as several state

283 Illinois Commission Commenits at 4; CoreComm Comments at 9; Covad Comments at 7-8,

27, MCI WorldCom Comments at 6-7; MGC Comunents at 8; NEXTLINK Comments at 6; Qwest Reply
Comments at 42.

284 GSA Comments at 4 (argning that uniform standards eliminate “the need to estabiish basic

requirements for immbundling in each instance™); Net2000 Comments at 3 (claiming that “wniform nationwide
rules would avoid re-litigation of the same issue in dozens of jurisdictions”);, Qwest Comments at 41. See also
Prism Comments at 4; KMC Reply Comments at 2.

285 | Illinois Commission Comments at 4; Connecticut DPUC Comments at 3. See also
California PUC Comments at 3-4 (stating that a national list “facilitates the arbitration process in individual
states”); GSA Comments at 4 (claiming that “uniform unbundling standards will help state regulators to
conduct arbitrations . . . without the need to establish basic requirements for imbundling in each instance”);
NorthPoint Comments at 2 (stating that “national requirements have significantly ¢ased the burden of
interconnection negotiations and arbitrations for NorthPoint™), Qwest Comments at 39 (citing Local
Competition First Report and Order, 11 FCC Rcd at 15,528, para. 56), Qwest Reply Comments at 42;
Rhythms Reply Comments at 13 (arguing that a national list will streamline the state arbitration process).

286 CoreComm Reply Comments at 9. See also Qwest Comments at 41-42.

287 Prism Comments at 4-5; Qwest Comments at 41; CoreComm Reply Comments at 3. See
also Allegiance Reply Comments at 34 (stating that the Commission’s national rules “climinated the need to
litigate in state after state an incumbent LEC’s obligation to offer access to loops and other particular network
elements that facilities-based [competitive LECs] need to offer service™); CoreComm Comments at 9; Covad
Comments at 7-8, 27, MGC Comments at 7-8; Sprint Reply Comments at 12,

8 ALTS Comments at 6, Covad Comments at 7-8, 27; TRA Comments at 31. See also
Allegiance Comments at 3.
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commenters and NARUC note, section 252(¢)(6) appears to limit review of state
commission decisions to federal district court.”® Thus, each state decision could
eventually lead to litigation in the federal courts, creating even more uncertainty and
further delaying the benefits of competition to consumers.

V. APPLICATION OF THE STANDARD TO INDIVIDUAL
NETWORK ELEMENTS

A, Loops
1. Background

162. Inthe Local Competition First Report and Order, the Commission found
that incumbent LECs must provide local loops on an unbundled basis to requesting
carriers.”*® The Commission concluded that such access was technically feasible and
would promote competition in the local exchange market*' The Commission, at that
time, did not require subloop unbundling, or specify whether “dark fiber” fell within the
definition of the loop.2** The Local Competition First Report and Order also did not
address the status of “inside wire” (wiring located inside the customer premises but
owned by the incumbent).

163. In the Nofice, we stated that it was our strong expectation that, under any
reasonable interpretation of the “necessary” and “impair” standards of sectlon 251(d)(2),
loops would be subject to the section 251{c)(3) unbundling obligations.*”® The Notice

also requested that parties discuss specific costs and analyze the availability of alternative
sources of the loop facilities.”

164. In general, incumbent LECs contend that the definition of the loop should
not include high-capacity loops that serve large business customers, dark fiber, inside

2 owa Comments at 3; Florida PSC Comments at 2-5; NARUC Comments at 3-4; Texas

PUC Comments at 5.

30 Local Competition First Report and Order, 11 FCC Red at 15689-90, para. 377.

291 Id

BT 1d at 15695-96, paras. 390-391 (subloop unbundling), Dark fiber is defined as “[u}mused

fiber thmugh which no light is transmitted, or installed fiber optic cable not carrying a signal.” It is “dark™
because it is sold without light communications transmission. The [carrier] leasing the fiber is expected to put
its own electronics and signals on the fiber and make it “light” Harry Newton, Newton 's Telecom Dictionary,
14% ed, (Flatiron Publishing, New York, 1998) 197-98 (Newton 's Telecom Dictionary).

93 Nofice at para. 32. (We noted that, in the Local Competition First Report and Order, even

incumbent LECs agreed that the loop network element must be unbundled pursuant to sections 251(c)(3) and
251(d)(2) of the Act.).

94 Nofice at para 33.
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wire, and loop conditioning 2** State regulatory commissions and competitive LECs
argue that loops should be unbundled.* The state commissions disagree among
themselves as to whether or not competitive providers are impaired without access to dark
fiber. They also disagree as to whether dark fiber should be included within the loop and
transporl:2 ;g’nbundled network elements definitions or be unbundled as a separate network
element.

2, Discussion

165. We conclude that LECs must provide access to unbundled loops, including
high-capacity loops, nationwide. We find that requesting carriers are impaired without
access to loops, and that loops include high-capacity lines, dark fiber, line conditioning,
and certain inside wire. Requiring carriers to obtain loops from alternative sources would
materially raise entry costs, delay broad-based entry, and limit the scope and timeliness of
the competitor’s service offerings. As described below, we conclude that neither seif-
provisioning loops nor obtaining loops from third-party sources is a sufficient substitute
that would justify excluding loops from an incumbent LEC’s unbundling obligation under
section 251(c)(3).

a. Definition

166. In the Local Competition First Report and Order, the Commission defined
the loop as “a transmission facility between a distribution frame, or its equivalent, in an
incumbent LEC central office, and the network interface device at the customer
premises.”””® The Commission also stated that the definition included, for example, two-
wire and four-wire analog voice-grade loops, and two-wire and four-wire loops that are
conditioned to transmit digital signals, such as xDSL.*** The Commission did not,
however, specify whether “dark fiber” fell within the definition of the loop.**

293 See, e.g., Ameritech Comments at 101-102; BeliSouth Comments at 64; GTE Comments at

63-68; SBC Comments at 23-24; UJ S West Comments at 38-39.

96 See, e.g., Kentucky PSC Comments at para. 3; Ohio PUC Comments at 13; Texas PUC

Comments at 14; CompTel Commeunts at 34-35; e-Spire Joint Comments at 23; Focal Comments at 6-7; Level
3 Comments at 15; MCI WorldCom Comments at 43; Qwest Comments at 59-61.

7 See, e.g., Florida PSC Comments at 8-9; lllinois Comumnission Comments at 15; Iowa

Conunents at 9.

8 Local Competition First Report and Order, 11 FOC Red at 15691, para, 380.

2% «yPSL” refers to the various kinds of Digital Subscriber Line service, such as ADSL
(Asynchronous Digital Subscriber Line) and HDSL (High-bit-rate Digital Subscriber Line). 4. at n.823. The
definition includes the provision of cross-connect facilities. 7d. at 15693, para. 386.

%% Inthe Local Competition First Report and Order, the Commission refrained from limiting
the transmission technology that would fit the loop definition, stating only that the “definition includes, for
example, two-wire and four-wire analog voice-grade loops, and two-wire and four-wire loops that are
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167. We modify the definition of the loop network element to include all
features, functions, and capabilities of the transmission facilities, including dark fiber and
attached electronics {except those used for the provision of advanced services, such as
DSLAMs) owned by the incumbent LEC, between an incumbent LEC’s central office and
the loop demarcation point at the customer premises. 9 1n order to secure access to the
loop’s full functions and capabilities, we require incumbent LECs to condition loops.

This broad approach accords with section 3(29) of the Act, Wthh defines network
elements to include their “features, functions and capabilities.*** Qur intention is to
ensure that the loop definition will apply to new as well as current technologies, and to
ensure that competitors will continue to be able to access loops as an unbundled network
element as long as that access is required pursuant to section 251(d)(2) standards.

168. Termination of the Loop. The loop definition the Commission adopted in
the Local Competition First Report and Order defined the loop as terminating at the
network interface device (N'ID) at the customer premises.’”> We find the demarcation
point preferable to the NID in defining the termination point of the loop because, in some
cases, the NID does not mark the end of the incumbent’s control of the loop facility.***
Where incumbents maintain ownership and control over a portion of the loop beyond the
NID, the definition of the loop as set forth by the Commission in the Local Competition
First Report and Order may not provide the competitor with actual access to the
subscriber >**

conditioned to transmit the digital signals needed to provide services such as ISDN, ADSL, HDSL, and DS1-
level signals, fd. at 15691, para. 380. (emphasis added). For a definition of dark fiber, see supra n.292.

391 In other words, our revised definition retains the definition from the Local Competition
First Report and Order, but replaces the phrase “network interface device™ with “demarcation point,” and
makes explicit that dark fiber and loop conditioning are among the “features, functions and capabilities™ of the
loop. Issues regarding an incumbent LEC’s obligation to afford access under section 251(c)(3) to facilities
that it controls but does not own are being addressed in the Competifive Networks Notice.

02 47U8.C.153(29).

303 The network interface device (NID) is the cross-connect device used to connect loop

facilities to inside wiring. 47 C.F.R. § 51.319(b)(1). Until 1990, the Commission mandated the connection of
inside wiring to the Public Switched Telelphone Network through a carrier-installed jack to ensure the easy
disconnection of inside wire if network harm should occur, and to limit access to the protector on the carrier's
side of the demarcation point. Review of Sections 68.104 and 68.213 of the Commission’s Rules Concerning
Connection of Simple Inside Wiring o the Telephone Network and Petition for Modification of Section 68.213
of the Commission's Rules filed by the Electronic Industries Association, Report and Order and Further Notice
of Proposed Rulemaking, CC Docket No. 88-57, 5 FCC Red 4687, at para. 3 (1990).

304 See, e.g. Ohio PUC Comments at 19-20; AT&T Comments at 83-85; CoreComm
Comments at 35-36; MediaOne Comments at 16-19; OpTel Comments at 7-12; RCN Comments at 20-21;
Teligent Comments at 2-10; WinStar Comments at 2-13,

305 See CoreComm Comments at 35-36; KMC Comments at 22; OpTel Comments at 7; Letter
from W. Kenneth Ferree, Attorney, OpTel, to Magalie R Salas, Secretary, Federal Communications
Commission, CC Docket Nos. 96-98 and 99-217 (filed July 22, 1999).
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169. Section 68.3 of our rules defines the demarcation point as that point on the
loop where the telephone company’s control of the wire ceases, and the subscriber’s
control (or, in the case of some multiunit premises, the landlord’s control) of the wire
begins.**® Thus, the demarcation point is defined by control; it is not a fixed location on
the network, but rather a point where an incumbent’s and a property owner’s
responsibilities meet.>” The demarcation point is often, but not always, located at the
minimum point of entry (MPOE), which is the closest practicable point to where the wire
crosses a property line or enters a building.**® In multiunit premises, there may be either a
single demarcation point for the entire building or separate demarcation points for each
tenant, located at any of several locations, depending on the date the inside wire was
installed, the local carmer’s reasonable and nondiscriminatory practices, and the property
owner’s preferences.’®” Thus, depending on the circumstances, the demarcation point
may be located either at the NID, outside the NID, or inside the NID.

170. Although inside wire typically consists of junction and utility boxes, riser
cable, and horizontal distribution wiring within an apartment building, it can also include
the loop facility within a campus, a commercial park, or a garden apartment complex.

We note that Teligent prefers the term “intra-building wiring,” to emphasize that the plant
in question is not always inside the customer premises, but may, especially in multiunit
buildings, exist primarily within the landlord’s, rather that the subscriber’s, premises.*'®
Yet even the term “intra-building wire” may suggest limitations that do not apply in some
situations, because “inside” wire is often out-of-doors, as is the case at garden apartments
and campuses, among other pla.ces.311 Thus, although we refer to “inside wire” and
“customer premises,” for the sake of convenience, we acknowledge that the wire may be
out-of-doors, and the “customer” may be a subscriber, a landlord, a condominium, a
university, and so on.

306 47CFR. §68.3. See, e.g, GTE Comments at 89; MGC Comments at 19-20.

307 Any loop plant that exists beyond the demarcation point is, by definition, beyond the
incumbent LEC’s control.

8 47CFR §68.3. (“The ‘minimum point of entry’ [is] either the closest practicable point to

where the wiring crosses a property line or . . . enters a multiunit building or buildings.”).

3 See 47 C.FR § 68.3(b)(2) for further definition of the term “demarcation point” as it
applies in multiunit installations. See also Teligent Comments at 5-6 (providing a graphic illustration of
possibilities). In the Competitive Networks Notice, we have sought comment on how the definition of the
demarcation point under Part 68 affects access to multiple tenant environments by competitive
telecommunications providers, including whether an incumbent LEC’s control over the 1oop for purposes of
competitive access may be greater than its control for purposes of installation and maintenance, Competitive
Netwarlks Notice at paras. 65-67. Accordingly, we may subsequently refine our criteria for determining the
extent of an incumbent LEC’s ownership and control, and hence the termination point of the loop, in
accordance with the record developed in that proceeding.

% Teligent Comments at 4, n.4.

31 See, e.g., OpTel Comumnents at 7.
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171. Defining the loop to terminate at the same point as the incumbent LEC’s
control over facilities that it owns, will ensure that the competitor will be able to gain
access to the entire loop, including inside wire.'? We note that, in our Access to
Competitive Networks proceeding, we are seeking additional comment on the legal and
technical issues arising from unbundled inside wiring and premises facilities.*'* We also
note that Section 251(d)(2) imposes obligations only on incumbent local exchange
carriers and not, for instance, on third parties (such as the owners of multi-tenant
buildings). Thus, the rules adopted in this Order are not intended to give competitive
service providers any additional legal rights vis-a-vis such third parties, including access
to a multi-unit building over the objection of the property owner. Those issues are being
addressed in other proceedings before the Commission.*"*

172. Conditioned Loops. We clarify that incumbent LECs are required to
condition loops so as to allow requesting carriers to offer advanced services.’"® The terms
“conditioned,” “clean copper,” “xDSL-capable” and “basic” loops ail describe copper
loops from which bridge taps, low-pass filters, range extenders, and similar devices have
been removed. Incumbent LECs add these devices to the basic cog{)er loop to gain
architectural flexibility and improve voice transmission capability.®'® Such devices,
however, diminish the loop’s capacity to deliver advanced services, and thus preclude the
requesting carrier from gaining full use of the loop’s capabilities. Loop conditioning
requires the incumbent LEC to remove these devices, paring down the loop to its basic
form.

173. GTE contends that the Eighth Circuit, in the Jowa Ufils. Bd. v. FCC
decision, overturned the rules established in the Local Competition First Report and
Order that required incumbents to provide competing carriers with conditioned loops
capable of supporting advanced services even where the incumbent is not itself providing
advanced services to those customers.*!” We disagree. Although the Eighth Circuit
overturned certain rules to the extent those rules required incumbent LECs to provide
access to unbundled network elements at levels of quality superior to those the incumbent
LECs provide themselves, the court also expressly affirmed the Commission’s
determination that section 251(c)}(3) requires incumbent LEC:s to provide modifications to

2 We discuss unbundiing of inside wire as a separable subloop at Section (V)(B) inffa.

313 Competitive Networks Notice at para. 51.

4 See, e.g., Access to Competitive Networks; Telecommunications Services Inside Wiring, CS

Docket No. 95-189, First Report and Order and Second Further Notice of Proposed Rulemaking, 13 FCC Red
3659 (1997).

313 See also Advanced Services Memorandum Opinion and Order and NPRM, 13 FCC Red at
24036-37, paras. 52-53.

36 See Covad Reply Comments at 13-14.

17 GTE Comments at 86-87; GTE Reply Comments at 72-73.
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their facilities to the extent necessary to accommodate access to network el ements’'® We
find that loop conditioning, rather than providing a “superior quality” loop, in fact enables
a requesting carrier to use the basic loop. Because competitors cannot access the loop
with all its native “features, functions, and capabilities” unless it has been stripped of
accreted devices, we conclude that loop conditioning falls within the definition of the loop
network element, and is also consistent with the Eighth Circuit opinion.

174. Dark Fiber. We also modify the loop definition to specify that the loop
facility includes dark fiber.>'” Dark fiber is fiber that has not been activated through
connection to the electronics that “light” it, and thereby render it capable of carrying
communications services.’>® Because it is in place and easily called into service, we find
that dark fiber is analogous to “dead count” or “vacant” copper wire that carriers keep
dormant but ready for service. Thus, we disagree with GTE’s argument that, unlike
vacant copper, dark fiber does not qualify as loop plant**' GTE maintains that extra
“copper cable is installed to provide optimum flexibility” and contrasts this copper to dark
fiber, which GTE terms “unused inventory.” GTE clarifies that “[t]hese fibers remain
dark until they are needed.”*** We find this to be a distinction without a difference, and
conclude that both copper and fiber alike represent unused loop capacity. We find,
therefore, that dark fiber and extra copper both fall within the loop network element’s
“facilities, functions, and capabilities.”*

175. Attached Electronics. We conclude that, with the exception of Digital
Subscriber Line Access Multiplexers (DSLAMS), the loop includes attached electronics,

318 Jowa Utils Bd v. FCC, 120 F.3d at 813, n.33 (citing Local Competition First Report and

Order, 11 FCC Red at 15602, para. 198). Covad notes that no party appealed to the Supreme Court the Eighth
Circuit’s holding that § 251(c)(3) requires incumbent LECs to provide such modifications. Covad Reply
Comments at 12. See also AT&T Comments at 76.

39 Notice at 34 (We asked parties whether, in light of technological or commercial
developments since adoption of the Local Competition First Report and Order, we should modify the
definition of the loop to include dark fiber.).

320 See Choice One Joint Comments at 25; CO Space Comments at 2; KMC Comrnents at 20-
21.

32l GTE Reply Comments at 6364

322 Id at 64.

33 In designating dark fiber as a network element, we acknowledge that some facilities that the
incumbent LEC currently uses to provide service may not constitute network elements (e.g. unmused copper
wire stored in an incumbent LEC’s warchouse). Defining all such facilities as network elements would read
the “used in the provision” language of section 153(29) too broadly. Dark fiber, however, is distinct in that it
is unused loop capacity that is physically connected to facilities that the incumbent LEC currently uses to
provide service; was installed to handle increased capacity and can be used by competitive LECs without
installation by the incumbent Thus, we conclude that dark fiber falls within the statutory definition of a
network element.
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including multiplexing equipment used to derive the loop transmission capacity.’?* The
definition of a network element is not limited to facilities, but includes features, functions,
and capabilities as well. %> Some loops, such as integrated digital loop carrier IDLC), are
equipped with multiplexing devices, without which they cannot be used to provide service
to end users. Because excluding such equipment from the definition of the loop would
limit the functionality of the loop, we include the attached electronics (with the exception
of DSLAMSs) within the loop definition. By contrast, and as we dxscuss below we find
that the DSLAM is a component of the packet switch network element.*

176. High-Capacity Loops. We disagree with mcumbent LECs that high~
capacity loops should be excluded from the definition of the loop.**” High-capacity loops
retain the essential characteristic of the loop: they transmit a signal from the central office
to the subscriber, or vice versa. In a DS1 loop, for example, the attached electronics boost
the wire’s capacity, but the wire facility used for transmission of the traffic is
indistinguishable from any other copper wire. Although it may be more profitable to serve
customers over higher capacity lines, such differences do not support a modification of
the loop definition to exclude high-capacity lines. Whether the Commission should
refrain from unbundling high-capacity loops is another matter, which we discuss below in
our unbundling analysis.

177. For similar reasons, we reject US West’s argument that we should exclude
from the definition the loop facilities that underlie private line and special access
interconnection, because providing these services to competitors at lower-than-tariffed
rates would “promote regulatory arbitrage and serve no valid statutory or public
purpose.”**® The Commission has not previously found that the requirements of section
251(c)3) are limited to any parucular kind of service.’” Moreover, section 251(d)(2) of
the Actreferstoa “ . . . carrier seeking access to provide the services that it seeks fo

324 See, e.g. ALTS Comments at 41-46, CompTel Comments at 32-33; MCI WorldCom

Comments at 45-46. Carriers providing advanced services use DSLAMSs to split voice and data traffic and
route each to the appropriate destination. For discussion of DSLAMS, see infra Section (VY(D).

35 47US.C.153(29).

326

See infra Section (V)(D)(2) (packet switching).

See generally Ameritech Comments at 100-102; Bell Atlantic Comments at 37-39; Bell
South Comments at 65-67, 70-71; GTE Comments at 63-70; SBC Comments at 23-25, 30; US West
Comments at 36-40. See also BellSouth Comments at 64.

327

38 US West Comments at 38-39, US West refers specifically to lines “DS1 and higher.”

325 See Local Competition First Report and Order, 11 FCC Red at 15679-15683, paras. 356-
365. See also CompTelv. FCC, 117 F.3d at 1073 (upholding the Commission’s decision to allow the
incumbent to collect the carrier common line charge (CCLC) and 75 percent of the transport interconnection
charge, until June 30, 1997.)
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offer.”**® We find no basis for placing a restriction on what services a carrier may offer
using the loop network element. Indeed, the prospect of competition among carriers to
provide services over the loop at prices that more closely reflect the provider’s costs
seems to us to accord fully with Congress’s intent in passing the 1996 Act. We do not
now decide whether or not this analysis may extend to the enhanced extended loop
(EEL), but rather seek comment on that issue in the Further Nofice of Proposed
Rulemaking, below.>!

178. Cross Connects. In the Local Competition First Report and Order, the
Commission concluded that incumbent LECs must provide cross connect facilities
between an unbundled loop and a requesting carrier’s collocated equipment.**? The
Commission emphasized this requirement because of its concern that incumbent LECs
might have imposed unreasonable rates, terms, and conditions for such cross connect
facilities in the past.®>® Nothing in this Order disturbs the Commission’s findings
regarding cross connect facilities. In particular, we continue our policy that incumbent
LECs may recover the cost of providing such facilities in accordance with our rules
governing the costs of interconnection and unbundling. Charges for cross connect
facilities must meet the cost-based standard provided in section 252(d)(1), and the terms
and conditions of providing cross connect facilities must be reasonable and
nondiscriminatory under section 251(c)(3).***

179. Because we agree with the Commission’s analysis of cross connect
facilities in the Local Competition First Report and Order, we declipe to include cross
connect facilities within the definition of the loop network element.*** We continue to
view the cross connect as a means of interconnection with a network element, rather than
as part of the network element. We require, however, that incumbents provide cross
connect facilities according to sections 252(d)(1) and 251{c)(3) at any technically feasible
point that a requesting carrier seeks access to the loop. We conclude that such a
requirement is needed wherever a competitor seeks access to the loop, because cross
connection offers a potential bottleneck, and incumbents may have the incentive to
impose unreasonable rates, terms, and conditions for cross-connect facilities.

30 47U.S.C.§251(d)2) (emphasis added).

B See infra Section VIL

332 Local Competition First Report and Order, 11 FCC Red at 15693, para. 386. A cross
connection is defined as “[a] connection scheme between cabling nms, subsystems, and equipment using
patch cords or jumpers that attach to connecting hardware on each end.” Newfon’s Telecom Dictionary at
187,

33 Local Competition First Report and Order, 11 FCC Red at 15693, para. 386

3B 47U8.C. §§ 252(d)(1) and 251(c)(3).

35 See, e.g, ALTS Comments at 38-39; e.spire/Intermedia Comments at 23; MCI WorldCom

Comments at 45-46.
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b. Proprietary Concerns Associated with the Loop

180. Inthe Local Competition First Report and Order, the Commission
concluded that the technology associated with the loop is not proprietary in nature.”
Parties in this proceeding have not identified any proprietary concerns associated with
unbundled loops, and we find none. We therefore apply the “impair” standard of section
251(d)(2), rather than the “necessary” standard, to determine whether loops are subject to
the unbundling obligations of the Act.

c. Unbundling Analysis for the Loop in General

181. We require incumbent LECs to provide unbundled access to loops
nationwide. The record demonstrates that lack of access to unbundled loops impairs a
carrier’s ability to provide the services it seeks to offer because requiring carriers to self-
provision loops would materially raise entry costs, delay broad-based entry, and limit the
scope and quality of the competitor’s offerings. We conclude that neither self-
provisioning loops nor obtaining loops from third-party sources is an adequate alternative
for loops that a carrier can obtain from an incumbent LEC under the section 251(c)
unbundling obligation. We analyze the obligation to unbundle separable elements of the
loop, such as inside wire, when we discuss subloop unbundling, below. We defer a
decision on whether to unbundle the high frequency portion of the loop to a further
proceeding.

182. Cost and Timeliness. We agree with the argument that self-provisioning is
not a viable alternative to the incumbent’s unbundled loops because replicating an
incumbent’s vast and ubiquitous network would be prohibitively expensive and delay
competitive entry.**” We find the reasons for unbundling the loop that the Commission
articulated in the Local Competition First Report and Order are still valid three years
later. In that order, the Commission recognized that, without access to unbundled loops,
competitors would need to invest immediately in duplicative facilities in order to compete
for most customers, and that such investment and construction would likely delay, if not
prohibit, market entry and postpone, perhaps indefinitely, the benefits of telephone
competition for consumers. Moreover, the Commission found that without access to
unbundled loops, competitive LECs would be required to sink a large initial investment in
loop facilities before they had a customer base large enough to justify such an
expendlture thereby increasing the risk of entry and raising the competitive LEC’s cost of
capital.>*® By contrast, permitting a competitor to purchase unbundled loops from the

336 Local Competition First Report and Order, 11 FCC Red at 15694, para. 388.

337 AT&T Commerts at 63-64; Covad Comments at 32; Focal Comments at 6, Qwest
Comments at 59-61; RCN Comments at 15; Sprint Comments at 29. See also MCI WorldCom Comments at
43 (loops comprise 44% of ILEC network investment), Local Competition First Report and Order, 11 FCC
Red at 15690, para. 378 n.818 (Local loop plant comprises approximately $109 billien.),

38 Local Competifion First Report and Order, 11 FCC Red at 15690, para. 378.
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incumbent LEC allows the competltlve LECto bu11d facﬂltles gradually, and to deploy
loops for its customers where it is efficient to do 50

183. Nothing in the record of this proceeding leads us to a different conclusion.
To the contrary, we find that, as a practical matter, building loop plant continues to be, in
most cases, prohibitively expensive and time-consuming. Because of the size of their
networks, incumbent LECs enjoy advantages of scope that competitors cannot
replicate.’** We find that it would be unreasonable to expect a competitive LEC to invest
the large sums of capital needed to build out ubiquitous loop plant before the competitive
LEC has established a substantial and secure customer base. Unlike switches, which can
be scaled to need, relocated if the business fails to develop, and which can accommodate
a fluctuating customer base, much of the loop is often dedicated to a particular location.
In addition, if the competitive LEC loses the customer back to the incumbent or to
another competltor the competitive LEC would probably bear the full loss of its sunk
investment in the redundant loop.**’

184. We disagree with incumbents’ assertions that we should not unbundle high-
capacity loops because competitive LECs have successfully seif-provisioned loops to
certain large business customers. According to these commenters, the call concentration
and revenue potential of “high-capacity” lines (DS1 and higher) make self-provisioning
high-capacity lines an economically viable alternative to the incumbent LECs’ unbundled
high-capacity loops.>* Buﬂdlng out any loop is expensive and time-consuming,
regardless of its capacity.**’ That some competltlve LECs, in certain instances, have
found it economical to serve certain customers using their own loops suggests to us only
that carriers are unimpaired in their ability to serve those particular customers. This
evidence tells us nothing about the customer the competitor would like to serve but
cannot because the cost of building a loop from the customer premises to the competitive
LEC’s switch is prohibitive.

39+ 14 at 15690, para. 378,

0 See Hfinois Commission Comments at 11-12; ALTS Comments at 36-37; AT&T
Commernts at 62-66; CompTet Comments at 34-35; Covad Comments at 32; Focal Comments at 6-7; MCI
‘WorldCom Comments at 43; Sprint Reply Comments at 6.

34 In theory, the entrant could lease the loop to another competitive LEC, if one exists, but the
other competitor might have its loop needs met by the incumbent LEC.

*#2 See Ameritech Comments at 101-102; Bell Atlantic at 37-39; SBC Comments at 23-25; U S
West comments at 36-40. Several of these parties cite the UST4 UNE Report at II1-3 and [11-16 (stating that
competitive LEC fiber serves 15% of all commercial office buildings and between 9% and 18% of all
business lines from dense wire centers with collocation by one or more competitive LECs.).

343 For example, assuming the availability of existing conduit and pole space, the estimated
cost for New England Voice & Data to install its own fiber is $46,680 per mile for a 96 fiber cable. Letter
from Thomas Jones, on behaif of New England Voice & Data, LLC, to Magalie Roman Salas, Secretary,
Federal Communications Commission, CC Docket No. 96-98, at 6 (filed July 15, 1999).
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185. For similar reasons, we reject BellSouth’s proposal that we not require
incumbent LECs to unbundle larger business loops in Special Access Pricing zones 1 and
234 Because of the expense inherent in building loops, we find that it would be
extremely difficult for competitive LECs to overbuild the ubiquitous loop plant that the
incumbents have built up over decades, even to serve businesses in urban districts. The
enormous sunk investment required to install loops would inevitably lead to competition
in patches, rather than the seamless competitive service of a fully competitive market.
Moreover, we find that using Special Access Pricing zones, as recently modified by the
Commission, would provide incumbent LECs with discretion to define their own loop
unbundling obligations*** We agree with MCI WorldCom that the Special Access
Pricing zone approach would grant incumbent LECs latitude to “change their
methodologies for defining zones to upset their competitor’s business plans.”** We find
that premising an incumbent LEC’s loop unbundling obligation on a geographic boundary
defined, to a large degree, by the incumbent LEC itself could allow an incumbent LEC to
minimize its unbundling obligation, and would not respond to a requesting carrier’s need
for access to unbundled loops.

186. In addition to the large costs of building loop plant, we agree with
commenters in this phase of the proceeding that overbuilding the incumbent LEC’s loops
would embroil the competitor in lengthy rights-of-way disputes, and would require the
unnecessary digging up of streets.>*’ Thus, we find that even if competitors were able to
finance the replication of the incumbents’ loop plant, construction of new facilities would
— at the least — materially delay competitors’ ability to bring their services to consumers.
Such delays would frustrate the competitor’s ability to offer timely service to prospective

344 BellSouth Comments at 64-66; BellSonth Reply Comments at 37-38,

345 Incumbent LECs generally proceed through a three step process to assign central offices to
zones within a given study area. In the first step, an incumbent LEC ranks its wire centers in order of
decreasing traffic density, based on some measure of density chosen by the incumbent LEC. In the second
step, the incumbent LEC sets breakpoints within the zone density ranking to partition the wire centers into
zones and finally, an incumbent LEC further adjusts the zones as it sees fit, based on geographic contiguity or
community of interest reasons. See Expanded Interconnection with Local Telephone Company Facilities, CC
Docket No. 91-141, Amendment of the Part 69 Allocation of General Support Facility Costs, CC Docket No.
92-222, Report and Order and Notice of Proposed Rulemaking, 7 FCC Red 7369 (1992) (Expanded
Interconnection Order), vacated in past and remanded, Bell Atlantic v. FCC, 24 F.3d 1441 (1994); First
Reconsideration, 8 FCC Red 127 (1993); Second Reconsideration, 8 FCC Red 7341 (1993); Second Report
and Order, 8 FCC Red 7374 (1993); Memorandum Opinion and Order, 9 FCC Red 5154 (1994), remanded,
Pacific Bell v. FCC, 81 F.3d 1147 (1996); 47 C.F.R_ § 61.38(b)(4). '
346 MCI WorldCom argues that where a requesting carrier plans to purchase unbundled
[elements], the incumbent LEC could change its methodology for ranking central office traffic density in such
4 way that the central office changed zones, and the incumbent LEC was no longer required to offer the
{element] to requesting carriers. See Letter from Chuck Goldfarb, Director, Law and Public Policy MCI

WorldCom, to Larry Strickling, Chief, Common Carrier Bureau, CC Docket No. 96-98, at 7 (filed Augnst 9,
1999),

347 See, e.g., AT&T Comments at 63-64; Focal Comments at 6, Qwest Comments at 60.
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customers. Although competitive LECs have successfully constructed loops in some
circumstances, we find that the cost, risk, disruption, and delay of self-prowsmmng loop
plant would, for many consumers, foreclose the benefits of competition.®

187. Moreover, in the Local Competition First Report and Order, the
Commission specified that the definition of the loop includes various grades of loops to
allow transmission of digital signals needed to provide multiple services and DS1-level
signals.**® The Commission reasoned that the ability to offer various functions in
competition with incumbent LECs could benefit small entities servmg niche markets **

We continue to believe that access to these high-capacity lines is necessary for ublqultous
deployment of high-speed services, including high-speed Internet access. We therefore
agree with competitive LECs that failing to assure access to high-capacity loops would
impair thc;llr ability to provide the services that they seek to offer in broadband service
markets.’

188. Ubiquity and Quality. We disagree with parties that argue that mobile
telephones and fixed wireless offer an alternative to the incumbent’s loop, and that IOOps
therefore should not be unbundled.**? Although we find these technologies promising, we
conclude that they are not yet viable alternatives to the incumbent’s wireline loop
facilities. In particular, we find that alternative loop technologies are not as widespread as
the incumbent’s ubiquitous network. These alternatives do not offer the same
functionality as wireline service, and the data capabilities of these mobile services are
generally inferior to wireline loops’ data transmission capabilities. Cellular and PCS
telephone footprints, though expanding, are not ublqmtous Indeed, millions of
Americans are not yet served by mobile wireless carriers.>*® Moreover, the sound quality

38 See ALTS Reply Comments at 18-20; Level 3 Reply Comments at 3; RCN Reply

Comments at 6; Qwest Reply at 50.
349 In the Local Competition First Report and Order, the Commission stated that its definition

of the loop “. . . includes, for example . . . DS1-level signals.” Local Competition First Report and Order, 11
FCC Red 15691 at para. 380,

30 Jd a1 15691, para. 380.

331 See, e.g, CompTel Comments at 32-34; e.spire Joint Reply Comments at 16; RCN
Comments at 16.

352 Ameritech Comments at 103-105; Bell Atlantic Comments at 36-39; BellSouth Comments

at 67-75, GTE Comments at 66-67; SBC Comments at 25-30; US West Comments at 37.
33 See AT&T Comments at 67-72; Illinois Commission Comments at 11; ALTS Comments at
37, Level 3 Comments at 15,
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of cellular and PCS service is not always equal to wireline service.*** Fixed wireless
cannot yet offer more than four lines, or high-speed Internet connection,

189. We also disagree with the incumbent LECs’ argument that cable television
service offers a viable alternative to the incumbent’s unbundled loop.”*® Cable service is
largely restricted to residential subscribers, and generally supports only one-way service,
not the two-way communications telephony requires.?’” Moreover, we conclude that
declining to unbundle loops in areas where cable telephony is available would be
inconsistent with the Act’s goal of encouraging entry by multiple providers. Given that
neither mobile nor fixed wireless can yet replace wireline service, if we were to take the
incumbents’ approach, consumers might be left to a choose between only the cable
company and the incumbent LEC.

190. Loops Capable of Providing High-Speed Data Services. We conclude that
permitting incumbents to deny access to basic loops stripped of accreted devices, i.e.,
“conditioned” loops, would preclude the ability of competitors to offer high-speed data
services. Such unencumbered copper wire is necessary for requesting carriers to provide
most types of XDSL service.>>® While some “flavors” of xDSL can be provided over
loops with a limited number of impediments, as a general rule the quality of such service
— particularly the speed — is significantly diminished, compared to the service provided
over unencumbered wires.>>> DSL-capable loops provide end users with broadband data
transmission, which allows rapid access to the Internet.*** Unbundling basic loops, with
their full capacity preserved, allows competitors to provide xDSL services. This in turn
will foster investment, innovation, and competition in the local telecommunications

34 AT&T Comments at 67-69. Covad points out that xDSL high-speed data service cannot be

provided over cellular or PCS. Covad Reply Comments at 8.

35 AT&T Comments at 69-70.

356 See, Ameritech Comments at 103-05; Bell Atlantic Comments at 36, BellSouth Reply
Commenis at 38-39; GTE Comments at 68-70; SBC Comments at 26-28; US West Comments at 37-38.

37 AT&T Comments at 70-72.

3% See, e.g., Covad Reply Comments at 14; NorthPoint Comments at 14. As we explained in
our recent Advanced Services First Report and Order and FNPRM, xDSL technology provides multiple
benefits to the consumer that cannot be achieved with traditional analog transmission. The use of xDSL
modems allows transmission of data over the copper loop at vastly higher speeds than can be achieved with
analog data transmission. Moreover, combining xDSL technology with packet switching permits more
efficient use of the network because information generated by multiple users can be sent over a
telecommmunications facility that in a circuit-switched environment may be dedicated to only one customer for
the duration of a call. In addition, the customer can potentially make ordinary voice calls over the public
switched network at the same time he or she is using the same line for high-speed data transmission.
Advanced Services First Report and Order and FNPRM, 14 FCC Red at 4766-67, paras. 9-10.

359 Newton's Telecom Dictionary at 38-39.

360 Advanced Services First Report and Order and FNPRM, 14 FCC Red at 4767, para. 10.

89




Federal Communications Commission FCC 99-238

marketplace. Without access to these loops, competitors would be at a significant
disadvantage, and the incumbent LEC, rather than the marketplace, would dictate the pace
of the deployment of advanced services.’®' We also note that the availability of
conditioned loops enables competitors to deploy xDSL service beyond the major
metropolitan areas. sez Fmally, we note our obligation under section 706 to encourage the
deployment of advanced semces by, among other means, promoting competition in the
telecommunications market.*®

191. As the Commission stated in the Local Competition First Report and
Order, requiring incumbents to provide conditioned loops will, in some instances, require
the incumbent LEC to take affirmative steps to enable requesnng carriers to provide
services that the incumbent does not currently provide.*** We now clarify that we require
the incumbent to provide loops with all their capabilities intact, that is, to provide
conditioned loops, wherever a competitor requests, even if the incumbent is not itself
offering xDSL to the end-user customer on that loop. Thus, incumbent LECs cannot
refuse a competitive LEC’s request for conditioned loops on the grounds that they
themselves are not planning to offer xDSL to that customer.

192. Inthe Local Competition First Report and Order, the Commission also
stated that requesting carriers would compensate the incumbent LECs for the cost of
conditioning the loop.’® Covad and Rhythms argue that, because loops under 18,000 feet
generally should not require devices to enhance voice-transmission, the requesting party
should not be required to compensate the incumbent for removing such devices on lines
of that length or shorter.*®

193. We agree that networks built today normally should not require voice-
transmission enhancing devices on loops of 18,000 feet or shorter.®®” Nevertheless, the
devices are sometimes present on such loops, and the incumbent LEC may incur costs in

361 See, Covad Comments at 36-37. Covad states that Bell Atlantic makes conditioned loops

available only when Bell Atlantic seks to provide ADSL service to end users, thus holding competitive LEC
expansion plans hostage until Bell Atlantic is ready. Covad Comments at 36, n.63,

362 See, e.g., Covad Comments at 36.

363 47U.S.C. § 706(a).

384 Local Competition First Report and Order, 11 FCC Red at 15692, para. 382.

365 1d

66 Covad Comments at 42-43; Rhythms Reply Comments at 21.

367 See generally Bellcore Notes on the Network, Loop Transmission, ch.7.15, (Telcordia,
1997); Regis J. Bates and Donald Gregory, Voice and Data Communications Handbook Signature Edition,

(McGraw-Hill, New York, 1997), at 76-77.
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removing them, Thus, under our rules, the incumbent should be able to charge for
conditioning such loops.>*®

194. We recognize, however, that the charges incumbent LECs impose to
condition loops represent sunk costs to the competitive LEC, and that these costs may
constitute a barrier to offering XDSL services. We also recognize that incumbent LECs
may have an incentive to inflate the charge for line conditioning by including additional
common and overhead costs, as well as profits. We defer to the states to ensure that the
costs incumbents impose on competitors for line conditioning are in compliance with our
pricing rules for nonrecurring costs.>*’

195. In addition, we agree with commenters that argue that incumbent LECs
must provide “trouble reports” to the competitive LECs for any function or capability of
the accessed loop element, and that the incumbent may not limit such reports to voice-
transmission trouble only.””® Not knowing whether or not the accessed line is functioning
properly impairs a competitive LEC’s ability to provide service, because subscribers may
tend to blame the new competitor, rather than the familiar incumbent, for any lapse or
degradation of service. Thus, we conclude that, in so far as it is technically feasible, the
incumbent must test and report trouble on conditioned lines, if requested by the
competitor, for all of the line’s features, functions, and capabilities, and may not restrict
its testing to voice-transmission only.

196. Dark Fiber. We agree with commenters that argue that, because dark fiber
provides high transmission capabilities at relatively low cost, unbundling dark fiber is
essential for competition in the provision of advanced services.””' We reject the
incumbents’ reasoning that, because competitive LECs have installed lit fiber to certain
high-volume customers, they could also install their own dark fiber, and therefore are not
impaired without access to the incumbent’s dark fiber *”> As with other loops, we decline
to infer from competitive LEC self-provisioning in certain circumstances that, as a
general matter, the expense and delay involved in laying fiber do not impair the ability of

% Local Competition First Report and Order, 11 FCC Red at 15692, para. 382.

3 471CFR §51.507(). See generally 47 CF.R §§ 51.501 ef seq.; Local Competition First
Report and Order, 11 FCC Rcd at 15875-15876, paras. 749-751.

70 MGC Reply Comments at 11.

3 NMlinois Commission Comments at 15; [owa Cormments at 9; Cable & Wireless Comments
at 34, CO Space Comments at 7, GSA Comments at 7, Waller Creek Comments at 17, See also Texas PUC
Comments at 16; KMC Comments at 21. New England Voice & Data states that fiber loops are particularly
necessary to bring competition in advanced services to the residential market. New England Voice & Data
Comments at 9-10,

372 GTE Comments at 32; US West Comments at 39-40.
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entrants and other competitive LECs to provide the services they seek to offer>” We see
no reason to distinguish dark fiber from our general unbundling analysis for loops.

197. US West argues that competitors do not need the incumbent LECs’ fiber
because a wholesale market exists in loop fiber.>’* We find, however, that the nascent
wholesale market in fiber loop facilities is not yet extensive enough for us to conclude
that competitors are not impaired without access to incumbent LECs’ unbundled dark
fiber loops.>” We also agree with the argument that unbundled loops, including fiber,
allow competitive LECs to build out their networks gradually.>” By supplementing their
own facilities with unbundled fiber loops, a competitive LEC can offer advanced services
ubiquitously and not limit its service offering to small areas of concentrated demand.*”’

198. Because fiber is currently a more significant component of interoffice
transport than the loop network element, we discuss aspects of dark fiber common to both
elements when we discuss interoffice transport below.””* We note here, however, that
GTE raises concerns that incumbents, because of their carrier-of-last-resort obligations,
have a special need for fiber reserves.’”” As we explain in greater detail below, we find
these concerns exaggerated, because the capacity of fiber can be increased many fold
simply by increasing the power of the electronics that light it. We find, therefore, that a
shortage of fiber capacity caused by unbundling is highly unlikely.

199. In addition, GTE and the Telecommunications Industry Association argue
that requiring incumbent LECs to unbundle fiber will reduce their incentive to build fiber
loops in the first place **® We remain skeptical that this is the case, because incumbents
face loop unbundling obligations no matter which technology they deploy. We note,

33 See New England Voice & Data Comments at 14-15.

374 US West Comments at 3940,

373 New England Voice & Data states that although Neon, NEES, and C2C offer fiber in the

Northeast, they do not offer fiber on a ubiquitous basis, and thus are not a readily available, reasonable
substitute for unbundled dark fiber. New England Voice & Data Comments at 13.

376 RCN Conumnents at 15,

377 New England Voice & Data Comments at 9-10. New England Voice & Data states that

without unbundled dark fiber loops, its ability to offer advanced services would be limited to approximately
two miles (“about 12,000™) from the central office. New England Voice & Data Comments at 10,

378 See infra Section (VXE).

379 GTE Comments at 83-84.

8 GTE Comments at 83-84; Letter from Derek R. Khlopin, Regulatory Counsel,
Telecommunications Industry Association, to Magalie R. Salas, Secretary, Federal Communications
Commission, CC Docket No. 96-98, Attachment at 4-12 (filed Aug. 2, 1999) (stating that incombent LECs
contimue to build copper loop facilities even though fiber could be deployed at no additional cost, because,
according to TIA, of being required to unbundle new fiber facilities.).
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however, that the Texas commission has already established moderate restrictions
governing the availability dark fiber.**' We do not wish to disturb the reasonable
limitations and technical parameters for dark fiber unbundling that Texas or other states
may have in place. If incumbent LECs are able to demonstrate to the state commission
that unlimited access to unbundled dark fiber threatens their ability to provide service as a
carrier of last resort, state commissions retain the flexibility to establish reasonable
limitations governing access to dark fiber loops in their states.

200. Goals of the Act We conclude that access to the full capabilities of
incumbent LECs’ loop plant nationwide will further the goals of the Act. Requiring
access to unbundled loops will promote the rapid development of competition and bring
the benefits of competition to greater numbers of consumers. Access to unbundled loops
will also encourage competition to provide broadband services. We are convinced that
greater, not fewer, options for procuring loops will facilitate entry by competitors, and
that Congress intended for competitors to have these options available.”*** We find that
the benefits of uniform loop unbundling outweigh the costs of creating a patchwork
regime in which incumbents will seek to litigate whether particular loops should be
unbundled or where an alternative to the incumbent LEC’s loop is arguably substitutable.
For these reasons, incumbent LECs must provide unbundled access to their loop network
element nationwide.

201. Spectrum Unbundling. A number of parties request that the Commission
identify loop spectrum as a separate unbundled network element.*®® In particular, they
argue that requesting carrters need access to the high-frequency loop spectrum on an
unbundled basis in order to provide advanced telecommunications services, including
xDSL. We decline, at this time, to identify loop spectrum as a separate unbundled
network element. In the Advanced Services First Report and Order and FNPRM, we will
consider whether the high-frequency spectrum of the loop qualifies as an unbundled
network element and the operational issues associated with such unbundling*** We
believe that the record developed in that proceeding more fully addresses the issues
associated with spectrum unbundling, and we therefore decline to address those issues in
this proceeding.

381 See Texas PUC Comments at 16-18.

32 Local Competition First Report and Order, 11 FCC Red at 15718-15719, para 441.

3 (Covad Reply Comments at 9-11; Network Access Solutions Comments at 20-26;

NorthPoint Comments at 14-16, Rhythms Comments at 16-18; Rhythms Reply Comments at 25-28,
384
96-107.

Advanced Services First Report and Order and FNFRM, 14 FCC Red at 4806-12, paras.
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B. The Subleop
1. Background

202. In the Local Competition First Report and Order, the Commission declined
to identify the feeder, feeder/distribution interface (FDI), and distribution components of
the loops as individual network elements.*** The Commission noted, however, that
subloop unbundling could provide competitors flexibility in deploying some portions of
loop facilities, while elsewhere relying on the incumbent LEC’s facilities. In addition, the
Commission noted that carriers would need access at points along the loop closer to the
customer premises to provide some high bandwidth services, such as ADSL®* The
Commission also found that, although the record presented evidence mainly of logistical,
rather than technical, impediments to subloop unbundling, proponents of subloop
unbundling did not address technical issues raised by incumbent LECs. %7 The
Commission stated that it would revisit subloop unbundling when the record on the issue
had been more fully developed. 3*®

203. Inthe Notice, we sought comment on whether, due to technological
changes, we should require subloop unbundling at the remote terminal or at other points
within the incumbent LEC’s network. We sought comment on whether to unbundle
incumbent-owned facilities on the end-user side of the NID. We asked commenters to
apply the “necessary” and “impair” standards and to discuss costs and availability on an
element-by-element basis. We also asked those commenters requesting further
unbundling of the local loop to discuss possible alternatives.**

204. Competitive LECs argue generally that they need unbundled access to
subloop elements in order to: (1) connect their own facilities to the incumbent’s inside
wire; (2) access loops that an incumbent LEC provides over integrated digital loop carrier
(IDLC) technology; and (3) provide advanced services over xDSL.>*® These commenters

385 Local Competition First Report and Order, 11 FCC Red at 15695-15696, paras. 390-391.

36 14 at 15696, para. 390.

¥ Id at 15696, para. 391.

388 Id

389 Nofice at para. 33

390 See, e.g., Choice One Joint Comments at 2 1; Inline Comments at 3-4; Level 3 Comments at
17-18; RCN Comments at 22-23. Digital Loop Carrier (DLC) systems digitally encode and aggregate, i.e.
“multiplex,” the traffic from subscribers’ loops into DS1 signals or higher for more efficient transmission or
more extended range than traditionally permitted by copper loops. The analog signals are carried from
customer premises to a remote terminal (RT) where they are converted to digital, mixed with other signals,
and carried, generally over fiber, to the LEC central office. Integrated Digital Loop Camiers (IDLC) establish
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argue that they are also ﬁna.ncially burdened if they must pay for an entire loop when they
need to use only a portion of it.*' Incumbents argue generally that competitors are not
impaired without access to subloops; that technical and logistical impediments prevent
subloop unbundling; and that network architectures differ too broadly to adopt an
unbundling rule that applies nationwide.*®> Several state commissions argue that subloop
unbundling requires a case-by-case analysis that the states are in the best position to
perform.”> For example, Texas states that subloop unbundling meets the “impair”
standard of section 251(d)(2) and requires subloop unbundling at the remote terminal ***

2. Discussion

205. We find that lack of access to unbundled subloops materially diminishes a
requesting carrier’s ability to provide services that it seeks to offer. We also conclude that
access to subloop elements is likely to be the catalyst that will allow competitors, over
time, to deploy their own complementary subloop facilities, and eventually to develop
competitive loops. Lack of access to subloops discourages competitive LECs from
attempting to combine their own feeder plant with the incumbent’s distribution plant to
minimize their reltance on the incumbents’ facilities. We also find that lack of unbundled
access to the incumbent’s subloops would preclude competitors from offering some
broadband services. Accordingly, we conclude that incumbent LECs must provide
unbundled access to subloops nationwide, where technically feasible.

a. Definition of the Subloop

206. We define subloops as portions of the loop that can be accessed at terminals
in the incumbent’s outside plant. An accessible terminal is a point on the loop where
technicians can access the wire or fiber within the cable without removing a splice case to

a direct, digital interface with the switch at the LEC central office, which makes it difficult, or even
impossible, for competitors to access individual loops at that location. “xDSL” refers to Digital Subscriber
Loop; the lower case “x” is a place holder for the several versions, or “flavors™ of DSL technology. DSL
modems allow transmission of data over the copper loop at vastly higher speeds than can be achieved with
analog data transmission. In addition, customers using xDSL can make ordinary voice calls while using the
line for high-speed data transmission. xDSL cannot work over fiber, and it generally requires a “clean” (i.e.,
conditioned) copper leop.

1 See, e.g., Ohio PUC Comments at 20.

392 See, e.g., GTE Comments at 87-89; SBC Comments at 30-31.

3 See, eg, California PUC Comments at 9-10 (Commission should establish guidelines, but
allow parties to negotiate and states to arbitrate specific terms); Florida PSC Comunents at 8 (Subloop
mnbundling should be determined case-by-case); Ohio PUC Comments at 16-18 (States should develop policy
on an ongoing basis as technology/business evolves).

34 Texas PUC Comments at 15-16. Texas also describes limitations it imposes to safeguard
the integrity of the network. Id at 16.
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reach the wire or fiber within.*** These would include a technically feasible point near
the customer premises, such as the pole or pedestal,*® the NID (which we discuss
below),*®” or the minimum point of entry to the customer premises (MPOE). Another
point of access would be the feeder distribution interface (FDI), which is where the trunk
line, or “feeder,” leading back to the central office, and the “distribution” plant, branching
out to the subscribers, meet, and “interface.” The FDI might be located in the utility room
in a multi-dwelling unit, in a remote terminal, or in a controlled environment vault
(CEV).*® We acknowledge that some FDIs are more accessible than others; utility
rooms are generally more spacious than vaults. A third point of access is, of course, the
main distribution frame in the incumbent’s central office **

207. We believe that a broad definition of the subloop that allows requesting
carriers maximum flexibility to interconnect their own facilities at these points where
technically feasible will best promote the goals of the Act. Access to portions of the loop
element at these points, i.e., access to the subloop, will facilitate rapid development of
competition, encourage facilities-based competition, and promote the deployment of
advanced services. Our intention is to ensure that the subloop definition will apply to new
as well as current technologies, and to ensure that competitors will continue to be able to
access subloop unbundled network elements as long as that access is required pursuant to
section 251(d)(2) standards.

b. Proprietary Concerns Associated with Subloops

208. The record does not indicate, nor do commenters argue, that subloops are
proprietary. Moreover, we do not discern any copyright, patent, or trademark or trade
secrecy implications to subloop unbundling. We therefore apply the “impair” standard of

393 Accessible terminals contain cables and their respective wire pairs that terminate on screw

posts. This allows technicians to affix cross connects between binding posts of terminals collocated at the
same point. Terminals differ from splice cases, which are inaccessible because the case must be breached to
reach the wires within. For a discussion of outside plant, see Green, James Harry, The frwin Handbook of
Telecommunications, McGraw Hill, New York (3 Ed. 1997), at ch. 6.

39 The pole or pedestal is where the distribution connects to the “drop.” The drop is the
dedicated wire connecting the subscriber to the network.

397 In the Local Competition First Report and Order, the Commission defined the NID as a

cross-connect device used to connect loop facilities to inside wiring. Local Competition First Report and
Order, 11 FCC Redd at 15697, para. 392, n.852.

398 Controlled environments are necessary to protect the electronic devices, such as the
multiplexing equipment on IDLC lines, or DSLAMSs, The controlled environment is known as a “controlled
environment vauit” (CEV) if it is located below ground, and as a “hut” if it is located above ground. If the
FD! is in a remote terminal in a utility room, there may be no distribution or drop, and the loop may go
directly from the feeder to inside wire.

399 We note that even central offices can present feasibility issues, as when they are filled to

capagcity, or when certain lines, such as IDLC, cannot be accessed at that point, but must be accessed closer to
the end user.
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section of 251(d)(2)(B) to determine whether subloops are subject to the unbundling
requirements of the Act.

c. Unbundling Analysis for Subloops

209. We conclude that incumbent LECs must provide unbundled access to
subloops. Applying our unbundling analysis, we conclude that lack of access to
unbundled subloops at technically feasible points throughout the incumbent’s loop plant
will impair a competitor’s ability to provide services that it seeks to offer. We agree with
commenters that self-provisioning subloop elements, like the loop itself, would materially
raise entry costs, delay broad-based entry, and limit the scope and quality of the
competitive LEC’s service offerings.*® In addition, we find that access to subloop
elements promotes self-provisioning of part of the loop, and thus will encourage
competitors, over time, to deploy their own loop facilities and eventually to develop
competitive loops where it is cost efficient to do so.

210. We clarify that “technically feasible points” would include a point near the
customer premises, such as the point of interconnection between the drop and the
distribution cable, the NID, or the MPOE. Such access would give competitors
unbundled access to the inside wire subloop element, in cases where the incumbent owns
and controls wire inside the customer premises. It would also include any FDI, whether
the FDI is located at a cabinet, CEV, remote terminal, utility room in a multi-dwelling
unit, or any other accessible terminal.

211. Cost and Timeliness. We agree with commenters that loop facilities,
including subloop elements, are the most time-consuming and expensive network element
to duplicate on a pervasive scale, and that the cost of self-provisioning subloops can be
prohibitively expensive.**! Self-provisioning subloops would require requesting carriers
to incur significant sunk costs prior to offering services to end users.*”> Requiring
competitors to expend such sums would, at a minimum, delay entry and thus postpone the
benefits of competition for consumers.**

212. We are not persuaded by GTE’s argument that, because the whole loop 1s an
acceptable substitute, a competitor is not impaired without access to the subloop.*** First,

400 See, e.g., ALTS Comments at 46-48; Choice One Joint Comments at 21; CoreCormm

Comments at 33-35; Level 3 Comments at 17-18; NorthPoint Comments at 16; OpTel Cominents at 6-7.
401 See, e.g., ALTS Comments at 37-38; AT&T Comments at 63-64; Focal Comments at 6-7,
Level 3 Comments at 15; MCI WorldCom Comments at 43-44; Qwest Comments at 59-61, RCN Comments
at 15. See also Local Competition First Report and Order 11 FCC Red at 15690, para. 378.

402 Local Competition First Report and Order, 11 FCC Red at 15690, para. 378.

403 Id

404 GTE Comments at 36-87
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as we explain below, the undivided loop does not always afford competitors access to
subscribers, as is the case with IDLC loops.*”® Also, as a rule, requesting carriers that
supply their own facilities cannot afford to pay twice — first for the facilities they self-
provision, and again for the incumbent’s loop, including the portion that they do not
utilize.**® We agree with the Illinois Commission that unbundling subloops provides
greater efficiency for the requesting carrier because the carrier will not have to buy the
entire loop to interconnect its own facilities with wiring on the customer premises.*?” If
competing carriers that need only a portion of the loop must either pay for the entire loop
or forego access to that loop altogether, many consumers will be denied the benefits of
competition.

213. GTE contends that possible rights-of-way, zoning, power supply, and
similar alleged impediments should prevent us from requiring the incumbent to provide
loop sub-elements on an unbundled basis.**® We assume that GTE is referring to
potential obstacles that the requesting carrier may encounter from cities, counties, electric
power companies, and similar third parties when it seeks to interconnect its equipment at
subloop access points. We find that such obstacles, however, to the extent they develop,
are for the competitive LEC to resolve with the municipality or utility. Such obstacles are
not relevant to our determination of whether the competitor is impaired without
unbundled access to the incumbent’s subloop elements, and do not absolve the incumbent
from its obligation to provide unbundled access to those elements.

214. Impact on Network Operations. In order to encourage the development of
facilities-based competition, requesting carriers must be able to interconnect their
networks with the incumbent’s network facilities that are designed to provide similar
services.

215. First, if those competitors that are attempting to rely primarily on their own
facilities are unable to interconnect near the customer premises, the end users those
competitors target would have to forego the benefits of competition and new technology
those competitors offer.*® We agree with several state regulatory commissions that argue
that, to the extent that requesting carriers are denied flexibility in connecting their
facilities to the local loop, these carriers are impaired from developing their own network

403 Choice One Joint Commenis at 21; CoreComm Comments at 34,

406 See Ohio PUC Comments at 20 (stating that it is uneconomical for competitive LECs to
purchase an entire loop just to obtain access to the riser cable.) See also MCI WorldCom Comments at 44-43.

407 Ilinois Commission Comments at 14-15.

408 GTE Comments at 38-89.

499 See, e.g., OpTel Comments at 7-8; Teligent Comments at 7-8; WinStar Comments at 2-3, 5-
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infrastructure.*!® In those instances where competitive carriers are able to self-provision a
portion of the loop, lack of access to the part of the incumbent’s ioop they need could
impede the competitors’ ability to develop their own network architecture and provide
new service offerings. On the other hand, the gradual self-provisioning that such access
encourages could lead, in time, to conditions that would permit the eventual elimination
of the loop element from the unbundling obligations of the Act.

216. For example, wireless providers may require only the final leg of loop
distribution plant before the wire passes to customer control at the demarcation point.*!!
In particular, a facilities-based provider’s ability to offer service in a multi-unit building
or campus may be severely impaired if it must install duplicative inside wiring.*'? We
agree with the argument that requiring competitive LECs to convince landlords and
customers to permit the construction of redundant inside wiring would substantiaily
impede market entry and competition.*”® Even if permission were obtained, over-
building inside wire mi%ht be sufficiently expensive and time-consuming to deter
potential competitors.*'* Thus, we conclude that access to these subloop elements at
technically-feasible interconnection points is necessary for successful competition by
facilities-based competitors *'*

217. Second, carriers need unbundled subloops to serve subscribers currently
served by IDLC loops. IDLC technology allows a carrier to “multiplex” and “de-
multiplex” (combine and separate) traffic at a remote concentration point, or remote
terminal, and to deliver the combined traffic directly into the switch, without first
separating the traffic from the individual lines.*'® In such cases, competitors generally

410 Illinois Commission Comments at 14-15 (stating that subloop unbundling, which allows

competitive LECs flexibility in self-provisioning segments of the loop, allows them to provide their own
facilities where construction is uncomplicated, and tie those facilities to the incumbent LEC’s plant ), Texas
PUC Comments at 15 (stating that subloop untrundling would promote development, technological
advancement, and new types of service.)

41 Depending on the specific architecture, this interconnection point might be at the pedestal,
the NID, the MPOE, or any other accessible terminal.

42 See, e.g., OpTel Comments at 7-8; Teligent Comments at 7-8; WinStar Comments at 2-3, 5~

a3 See, e.g., RCN Comments at 21-22. Because landlords and subscribers may reasonably

object to the disruption of installing duplicative wiring, we reject GTE’s argument that the existence of a
“robustly competitive” market in electrical contractors may be interpreted to mean that withholding access to
the incumbent’s inside wire would not impair competitors’ ability to offer services. GTE Comments at 90.

4 See, e.g., KMC Comments at 22; WinStar Comments at 6.

413 See, e.g., OpTel Comments at 7-9; Teligent Comments at 7.

416 The device which accomplishes both the mixing of signals bound for the central office, and
the separation of signals bound for subscribers, is a “multiplexer.” See generally MCI WorldCom Comments

at 44-45 (Copper wire runs from the customer premises to a remote terminal, from where the traffic is no
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cannot access IDLC loops at the incumbent’s central office.*"” In order to reach
subscribers served by the incumbent’s IDLC loops, a requesting carrier usually must have
access to those loops before the point where the traffic is multiplexed. That is where the
end-user’s distribution subloop can be diverted to the competitive LEC’s feeder, before
the signal is mixed with the traffic from the incumbent LEC’s other distribution subloops
for transport through the incumbent’s IDLC feeder.*'® Accordingly, we find that denying
access at this point may preclude a requesting carrier from competing to provide service
to customers served by the incumbent’s IDLC facilities. This would particularly affect
consuarllgrs in rural areas, where incumbent LECs use the greatest proportion of DLC
loops.

218. Third, competitors seeking to offer services using xDSL technology need to
access the copper wire portion of the loop.*® In cases where the incumbent multiplexes
its copper loops at a remote terminal to transport the traffic to the central office over fiber
DLC facilities, a requesting carrier’s ability to offer xDSL service to customers served

longer transported on its own channel, but rather is transported over shared channels.).

7 But see MCI WorldCom, Unbundling Digital Loop Carriers, at 11-15 (March 1999). MCI
WorldCom states that there are four ways that competitive LECs may gain access to IDLC subscribers: (1)
Multiple Switch Hosting, (2) Integrated Network Architecture; (3) Digital Cross Connect Grooming; and (4)
Side Door Grooming. We note, however, that Multiple Switch Hosting is available only on the newest [IDLC
systems (Telcordia GR-303) and accommodates only a few competitors; Integrated Network Architecture
appears to be cost-effective only for competitive LECs with substantial market penetration, and also works
only for GR-303-compatible systems;, Digital Cross Connect Systems require all loop signals, including
signals for loops retained by the incumbent LEC, to pass through the DCS system for processing, and is
therefore very expensive; and MCI WorldCom agrees that Side Door Grooming can only be done for a few
lines per remote terminal. Thus, despite their future potential, these methods do not now substantially reduce
the competitive LECs’ need to pick up IDLC customers’ traffic before it is muitiplexed.

418 In the Local Competition First Report and Order, the Commission concluded that
incumbent LECs must provide competitors with access to unbundled loops, regardless of whether the
incumbent LEC uses IDLC technology, or similar remote concentration systems, for the particular loop sought
by the competitor. In that Order, the Commission noted that if incumbent LECs were not required to
unbundle IDL.C-delivered loops, end users served by such technologies would be effectively deprived of
competition for their business, and incumbent LECs would be encouraged to hide loops from competitors
through the use of IDLC technology. The Commission also found that it is technically feasible to unbundle
DL C-delivered loops through use of a multiplexer to separate the unbundled loop(s) prior to connecting the
remaining loops to the switch. Local Competition First Report and Order, 11 FCC Red at 15692, para 383.

In the three years since the Local Competition First Report and Order, however, such methods have not
proven practicable. Competitors are not yet able economically to separate and access [IDLC customers’ traffic
on the wire-center side of the IDLC nmmiltiplexing devices. See Level 3 Comments at 17-18; NorthPoint
Comments at 16-18; Prism Comments at 21; RCN Comments at 22.

4% See, e.g. MCI WorldCom Comments at 44-45. (More than 20% of loops use DLC
technology, and the percentage will only increase over time.). MCI WorldCom Reply Comments at 45
{More than half the wire centers in the United States (10,967 out of 20,637) — the majority in rural areas —
serve under 2000 lines. In these rural areas, about half the loops are provisioned over DLC). See also Choice
One Joint Comments at 21, CoreComm Comments at 34.

0 See, e.g., Covad Comments at 33-34, 39-41.
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over those facilities will be precluded, unless the competitor can gain access to the
customer’s copper loop before the traffic on that loop is multiplexed. Thus, we note that
the remote terminal has, to a substantial degree, assumed the role and significance
traditionally associated with the central office.*?! In addition, in order to use its own
facilities to provide xDSL service to a customer, a carrier must locate its DSLAM within
a reasonable distance of the customer premises, usually less than 18,000 feet. > In both
of these situations, a requesting carrier needs access to copper wire relatively close to the
subscriber in order to serve the incumbent’s customer.

219. Goals of the Act. Access to unbundled subloop elements allows
competitive LECs to self-provision part of the loop, and thus, over time, to deploy their
own loop facilities, and eventually to develop competitive loops. If requesting carriers
can reduce their reliance on the incumbent by interconnecting their own facilities closer to
the customer, their ability to provide service using their own facilities will be greatly
enhanced, thereby furthering the goal of the 1996 Act to promote facilities-based
competition. Failure to unbundle the subloop would cause residential and small business
consumers to wait unnecessarily for competitive alternatives. We also find that the
availability of unbundled subloops will accelerate the development of alternative
networks, because it will allow requesting carriers efficiently to connect their facilities
with the incumbent’s loop plant. Thus, our decision to unbundle subloops is consistent
with the 1996 Act’s goals of rapid introduction of competition and the promotion of
facilities-based entry.

d. Technical Feasibility

220. We note that parties commenting in this proceeding disagree as to the
technical feasibility of accessing various points of the loop. For example, SBC contends
that incumbents should not be required to unbundle subloops at the CEV because the
CEV is a small, protected environment that is not designed for access by multiple 2[garties.
SBC also argues that unbundling at the cabinet will jeopardize network security. *

41 The Commission has long held collocation at the central office to be desirable. Our

analysis extends the Commission’s reasoning to new situations as the network architecture evolves. See
generally Advanced Services First Report and Order and FNPRM, 14 FCC Rced at 4771-94, paras. 19-60.

422 14 at 4772, para 21. See also AT&T Comments at 85 (stating that high speed data
transmission over XDSL technology will come at the expense of competition umless CLECs can deploy their
own SONET rings and lease loop distribution from the [LEC.); Level 3 Comments at 17-18; RCN Comments
at 22-23, DSL technology can require loop lengths as short as 4,000 feet.

423 See, e.g., SBC Comments at 30-31 (By separating feeder from distribution, the ability to
mechanize testing and monitoring from the switch would be lost; sending technicians in place of mechanized
testing would decrease service and increase prices.) See also Letter from Lincoln E. Brown, SBC, to Magalie
R. Salas, Secretary, Federal Communications Commission, CC Docket No. 96-98, (filed July 30, 1999) (SBC
July 30, 1999 Ex Parte) (stating that unbundling is not feagible at a serving terminal; that FDIs are small and
sized for serving areas, and present an extremety limited opportunity for single CLEC cable; that access to the
subloop is not feasible in the Hub; and that there is extremely limited opportunity for access at RT/FDI
combinations due to space constraints.)

101




Federal Communications Commission FCC 99-238

Competitive LECs, on the other hand, argue t that SBC exaggerates these impediments,
which they maintain are not insurmountable.

221. MGQC asserts, and we agree, that our collocation rules, which we recently
clarified in the Advanced Services First Report and Order, apply to collocation at an any
technically feasible point, from the largest central office to the most compact FDL 42
This is because our collocation rules concern methods and standards of obtaining
interconnection and access to unbundled network elements under section 251 of the Act,
and thus are not directed to any one type of facility. Although we intend to make
collocation available at all accessible terminals on the loop, we acknowledge that the
incumbent’s network was not designed to house additional equipment of competitors.
Our rules do not require incumbents to build additional space. Nor do our rules, however,
preclude requesting camers from constructing their own facilities adjacent to the
incumbent’s equipment.*?® Moreover, in some cases, technicians may not need to enter
the cabinet or vault at all because virtual collocation arrangements will satisfy the needs
of all parties.*”” We note that, prior to adoption of rules requiring incumbent LECs to

4% Spe, e.g., Letter from Scott A. Sarem, MGC, to Magalie R. Salas, Secretary, Federal

Communications Commission, CC Docket No. 96-98, (filed July 26, 1999) (MGC July. 23, 1999 Ex Parte)
(stating that GTE has explained to MGC in detail how it would provision MGC with subloops through a D-4
chamnel bank, and citing letter from Ellen Robinson, GTE, to Mark Peterson, MGC, Apr.16, 1998); Letter
from Patrick J. Donovan, CoreComm, to Magalie R. Salas, Secretary, Federal Communications Commisston,
CC Docket No. 96-98, (filed July 30, 1999) {CoreComm Jul. 30, 1999 Ex Parte.) (stating that loops are
typically comprised of segments accessible — and accessed by incumbents — at natural junctures; FDIs are
designed to facilitate connection between feeder and distribution); Letter from David N. Porter, MCI
WorldCom, to Magalie R. Salas, Secretary, Federal Communications Commission, CC Docket No. 96-98,
(filed Aug. 10, 1999) (MCI WorldCom Aug. 10, 1999 Ex Parte.) (stating that unbundling is feasible at either
end of a copper loop, and that manufacturers are introducing new DLC and DSL multiplexing equipment that
will allow local exchange carriers to share common shelves).

45 47CFR §§ 51.321-323; MGC July 23, 1999 £x Parte at 2. Pursuant to our recent
Advanced Services First Report and Order and FNPRM, an incumbent LEC may not refuse to permit
collocation of equipment on the grounds that it does not satisfy certain Belicore Network Equipment and
Building Specifications (NEBS) performance requirements, and an incumbent may not impose on a
collocating competitor safety standards that exceed the safety standards it imposes on its own equipment.
Advanced Services First Report and Order and FNPRM, 14 FCC Red at 4781-4782, paras. 35-36. In

addition, we revised our rules to permit collocating carriers to construct their own cross connects. fd. at 4779-
4780, para. 33.

426 See MCI WorldCom Aug. 10, 1999 Ex Parte at 2.

‘77 MGC July 23, 1999 Ex Parte subpart F; CoreComm July 30, 1999 Ex Parte.. MGC,
however, doubts that incumbents’ junction boxes do in fact lack space for fiber termination equipment,
because such equipment may not take up more than a shelf or two on an equipment rack. MGC July 23, 1999
Ex Parte. In aphysical collocation ammangement, a competitor leases space at a LEC's premises for its
equipment, The competing provider has physical access to this space to install, maintain, and repair its
equipment. See Local Competition First Report and Order, 11 FCC Red at 15784, n.1361; Expanded
Interconnection Order, 7 FCC Rcd at 7391, para. 42. Ina virtual collocation arrangement, the competitor
designates the equipment to be placed at the incumbent LEC's premises. The competing provider, however,
does not have physical access to the incumbent's premises. Instead, the equipment is under the physical
control of the incumbent LEC, and the incumbent is responsible for installing, maintaining, and repairing the
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offer collocation to competitors, incumbent LECs raised similar doubts as to whether
collocation would be feasible at central offices.**® As indicated by the number of
collocation arrangements in place today, these doubts were not well-founded.

222. The record indicates that the space available for collocating and
interconnecting at various subloop access points will vary depending on the incumbent’s
existing plant at a particular location.*”” For example, the feeder/distribution interface for
a business park could be located in a room that contains a mini-MDF, racks of equipment,
and enough unoccupied space to accommodate easily the requesting carrier’s equipment.
In other situations, such as at a remote terminal in a cabinet, the FDI may be housed in a
facility that has no spare space at all.*® We note that Texas supports unbundling the
subloop, but has not ordered unbundling at the FDI due to technical problems that,
according to Texas, would threaten the integrity of the network. ! Ohio states that copper
loops are still the dominant technology in its state, and that it has not seen evidence to
suggest that it is technically feasible to unbundle copper subloops.** Ohio also points out
that the technical feasibility of unbundling subloops at ganicular points on the network
may change with the introduction of new technologies.***

223. As we explain above, however, we conclude that the goals of the Act are
best served by determining unbundling rules that apply to network elements
nationwide.*** In adopting a rule that requires incumbents to unbundle subloops at the
points identified above, we seek to provide requesting carriers maximum flexibility to
interconnect with the incumbent’s network at technically feasible points in order to allow
competitors to serve customers efficiently, Accordingly, we establish a rebuttable
presumption that the subloop can be unbundled at any accessible terminal in the outside
loop plant. If the parties are unable to reach an agreement pursuant to voluntary
negotiations about the availability of space or the technical feasibility of unbundling the
subloop at one of the points identified above, the incumbent will have the burden of

competing provider's equipment. See Local Competition First Report and Order, 11 FCC Red at 15784-
15785, para. 559; Virtual Collocation Order, 9 FCC Rcd 5154, 5158, para. 7 (1994),

428 See generally Expanded Interconnection Order, 7 FCC Red 7369 (1992); Advanced
Services Memorandum Opinion and Order and NPRM, 13 FCC Rcd 24012, Advanced Services First Report
and Order FNPRM, 14 FCC Red 4761.

% See SBC Comments at 30-31; SBC July 30, 1999 Ex Parte.

80 SBC July 30, 1999 Ex Parte.

431 Texas PUC Comments at 15-16.

2 Ohio PUC Comments at 16-17. See also MCI WorldCom Aug, 10, 1999 Ex Parte

(defining entire dedicated copper loop from NID to RT or CO as single subloop element.).

433 Ohio PUC Comments at 16, See also USTA Comments at 35-36.

B4 See supra Section (IV)(C).
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demonstrating to the state, in the context of a section 252 arbitration proceeding, that
there is no space available or that it is not technically feasible to unbundle the subloop at
these points.*’

224. Our approach to subloop unbundling permits evaluation of the technical
feasibility of subloop unbundling on a case-by-case basis, and takes into account the
different loop plant that has been deployed in different states. We find that the questions
of technical feasibility, including the question of whether or not sufficient space exists to
make interconnection feasible at assorted huts, vaults, and terminals, and whether such
interconnection would pose a significant threat to the operation of the network, are fact
specific. Such issues of technical feasibility are best determined by state commissions,
because state commissions can examine the incumbent’s specific architecture and the
particular technology used over the loop, and thus determine whether, in reality, it is
technically feasible to unbundle the subloop where a competing carrier requests. ¢ We
also note we are considering legal issues regarding access to premises in the Access fo
Competitive Networks proceeding.*’

225. We further note that SBC proposes to avoid difficulties associated with
competing carriers serving multi-unit premises by eliminating multiple demarcation
points in favor of a single demarcation point, which, according to SBC, would remedy
competitive LECs' concerns.®® OpTel similarly suggests that the incumbent should
provide a single point of interconnection at or near the property line of multi-unit
premises.”® OpTel further maintains that the cost of any network reconfiguration
required to create a point of interconnection that would be accessible to multiple carriers
should be shared by all the carriers concerned **°

226. Although we do not amend our rules governing the demarcation point in the
context of this proceeding, we agree that the availability of a single point of
interconnection will promote competition.**' To the extent there is not currently a single
point of interconnection that can be feasibly accessed by a requesting carrier, we
encourage parties to cooperate in any reconfiguration of the network necessary to create
one. If parties are unable to negotiate a reconfigured single point of interconnection at

B SeedTUS.C. §2520b).

46 See, e.g, Florida PSC Comments at 8; lowa Comments at 9; Ohio PUC Comments at 18.
See also Kentucky PSC Cormments at para. 1; New York DPS Comments at 6.

37 See Competitive Networks Notice at para. 28 et seq.

38 SBC Reply Comments at 9 (citing OpTel Comments at 10; Teligent Comments at 3),

439 OpTel Comments at 10.

“wo g

4 See 47 CF.R. § 683
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multi-unit premises, we require the incumbent to construct a single point of
interconnection that will be fully accessible and suitable for use by multiple carriers.*

Any disputes regarding the implementation of this requxrement mcludmg the provision of
compensation to the incumbent LEC under forward-looking pncmg principles, shall be
subject to the usual dispute resolution process under section 252.*° We emphasize that
this principle in no way diminishes a carrier's right to access the loop at any technically
feasible point, including other points at or near the customer premises. We also note that
unbundling inside wire, and access to premises facilities in general, present specific
technical issues, and that we have sought additional comment on these issues in our
Access to Competitive Networks proceeding.*** 1f the record developed in that proceeding
demonstrates the need for additional federal guidance on legal or technical feasibility
issues related to subloop unbundling, we will provide such additional guidance, consistent
with the policies established in this Order.

227. Our approach to subloop unbundling reflects the network as it exists today.
Technology may develop, however, in ways that would render this approach too limiting.
For that reason, we establish a further rebuttable presumption that, once one state has
determined that it is technically feasible to unbundle subloops at a designated point, it will
be presumed that it is technically feasible for any incumbent LEC, in any other state, to
unbundle the loop at the same point everywhere. If the conditions surrounding a request
for unbundling at a similar point differ to such an extent that it is not technically feasible
for the incumbent to provide unbundled access to that subloop element, the incumbent
will have the burden of demonstrating in a section 252 arbitration proceeding that such an
arrangement is indeed not technically feasible under those different condmons For
example, Texas requires subloop unbundling at the remote terminal.*** 1f a competitive
LEC seeks unbundled access to a subloop at the remote terminal from an incumbent LEC
in New York, the burden rests with the New York incumbent LEC to prove that its own
situation differs to such an extent that the Texas arrangement is not technically feasible.
We believe that this “best practices” approach insures that incumbent LECs do not limit
access to subloops based on unforeseeable technological and infrastructure developments.

228. In addition to arguing that remote terminals will in some cases be
inaccessible, SBC also argues that, by separating feeder plant from distribution plant, the
ability to perform mechanized testing and monitoring of the loop from the incumbent’s

42 The incumbent is obligated to construct the single point of interconnection whether or not it

controls the wiring on the customer premises.

443 See 47U.S.C. § 252

a4 See generally Competitive Networks Notice at paras. 49-51 and 65-67.

443 Texas PUC Comments at 15-16. We note that Texas determined that the RT itself would

not be part of the unbundied subloop. To protect the public interest, Texas places other limitations on its
unbundling requirement. /d
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switch would be lost.*** We do not believe that this technical issue precludes us from
establishing unbundling obligations for subloops. Once the competitor has acquired the
customer from the incumbent, the competitor will have the incentive to ensure that there
is a method by which the customer’s loop can be tested. The technical method by which
this testing is accomplished is a matter for the parties to decide through negotiations. If
the incumbent can demonstrate to the satisfaction of the state regulatory commission that
it would incur increased expenses associated with testing the subloop network element,
we presume such expenses would be included in the forward-looking price of the
element.**’ For similar reasons, we reject the argument that subloop unbundling is not
feasible because it may create additional administrative costs.*®

229. Accordingly, we are not persuaded by incumbents’ arguments that technical
feasibility issues require us to find that subloops are not subject to the unbundling
obligations of the Act. We note that incumbent LECs advanced similar arguments against
collocation at central offices; we continue to reject those arguments in the subloop context
as well.*® To the extent disputes arise over the feasibility of interconnecting at various
points on the loop, states will address these issues as part of the arbitration process under
section 252.

C. Network Interface Devices (NIDs)
1. Background

230. Inthe Local Competition First Report and Order, the Commission
concluded that incumbent LECs must offer unbundled access to the network interface
device (NID).**" It defined the NID network element as a cross-connect device used to
connect loop facilities to inside wiring.**' In that order, the Commission noted that a
competitor deploying its own loops must be able to connect those loops to customers’
inside wiring in order to provide service, especially to customers in multi-tenant
buildings. The Commission also concluded that a requesting carrier is entitled to connect
its loops, via its own NID, to the incumbent LEC’s NID.**2

446 SBC Comments at 31,

M1 See 47U.S.C § 252(d).

48 See, e.g., GTE Reply Comments at 76.

9 See, e.g., Expanded Interconnection Order, 7 FCC Red 7369; Advanced Services First
Report and Order and FNPRM, 14 FCC Red 4761,

49 Local Competition First Report and Order, 11 FCC Red at 15697, para. 392.

1 [d a1 15697, para. 392, n.852.

2 14 at 15697, para. 392.
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231. Inthe Nofice, we sought comment on application of the “necessary” and
“impair” standards of section 251(d)(2) to the network elements previously identified in
the Local Competition First Report and Order, including the NID.** Incumbent LECs
argue that NIDs are off-the-shelf devices that can be purchased inexpensively. ***
Competitive LECs argue that self-provisioning the NID is economicall;r impracticable at
the level of ubiquity needed to deploy service on a widespread basis.

2. Discussion

232. We conclude that lack of unbundled access to the incumbent’s NID impairs
the ability of requesting carriers to provide the services that they seek to offer. As
described below, we conclude that the competitor’s ability to self-provision NIDs does
not constitute a viable alternative to unbundled access to the incumbent’s NID element.
Although the physical structure of the NID is widely available, it is access to the function,
rather than the hardware itself, that competitors rely upon. The record indicates that
requiring a requesting carrier to self-provision NIDs for all customers it seeks to serve
would materially raise the cost of entry, delay broad facilities-based market entry, and
materially limit the scope and quality of the competitor’s service offerings.**
Accordingly, we require incumbent LECs to provide unbundled access to NIDs
nationwide.

a. Definition of the NID

233. In the Local Competition First Report and Order, the Commission defined
the NID as a cross-connect device used to connect loop facilities to inside wiring. We
modify that definition of the NID to include all features, functions, and capabilities of the
facilities used to connect the loop distribution plant to the customer premises wiring,
regardless of the particular design of the NID mechanism. Specifically, we define the
NID to include any means of interconnection of customer premises wiring to the
incumbent LEC’s distribution plant, such as a cross-connect device used for that

7
purpose.*’

234. We conclude that the NID definition, for the purposes of our unbundling
analysis, should be flexible and technology-neutral. The Commission’s rules permit

43 Notice at paras. 31-33.

434 See, e.g., GTE Comments at 56.

45 See, eg, MCI WorldCom Comments at 47; MGC Comments at 20; Net2000 Comments at
12-13; Rhythms Comments at 18.

436 See, e.g., Cable and Wireless Comments at 34-35; Choice One Joint Comments at 19,
CoreComm Comments at 31.

457 As we discuss at Section (V)(A) supra, where we define the loop, the loop may terminate at
the NID, before the NID, or beyond the NID.
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considerable variation in the interconnection facilities between carrier and customer-
controlled facilities.**® Furthermore, evolution in network design and technology will
likely cause additional design variations among the hardware interfaces between carrier
and customer premises facilities. Accordingly, we define the NID broadly to ensure that
competitors will be able to obtain access to any of these facilities as an unbundled
network element. Our intention is to ensure that the NID definition will apply to new
technologies, as well as current technologies, and to ensure that competitors will continue
to be able to access customer premises facilities as an unbundled network element, as
long as that access is required pursuant to section 251(d)(2) standards.

235. We decline to adopt parties’ proposals to include the NID in the definition
of the loop.** Similarly, we reject arguments that we should include inside wiring in the
definition of the NID in order to permit facilities-based competitors access to inside
wiring,*®® Although competitors may choose to access the inside wire via the NID, in
some circumstances they may choose to access the inside wire at another point, such as
the minimum point of entry. By continuing to identify the NID as an independent
unbundled network element, we underscore the need for the competitive LEC to have
flexibility in choosing where best to access the loop. Competitors purchasing a subloop at
the NID, however, will acquire the functionality of the NID for the subloop portion they
purchase. We therefore find no need to include inside wiring in the definition of the NID,
or to include the NID as part of any other subloop element.

b. Proprietary Concerns Associated with the NID

236. Inthe Local Competition First Report and Order, the Commission did not
identify any proprietary concerns associated with NIDs.**! No parties in this proceeding
identify any proprietary concerns associated with the NID, and we find none. We
therefore apply the “impair” standard of section 251(d)(2)(A) to determine whether NIDs
are subject to the unbundling obligations of the Act.

c. Unbundling Analysis

458 See 47 CFR §§68.3,68.104, 68.213, 68.215.

49 See Cable & Wireless Comments at 34; Choice One Joint Comments at 19; KMC
Comments at 18; MCI WorldCom Comuments at 45, 47, MGC Comments at 19; Qwest Comments at 67.

460 See Cable & Wireless Comments at 34-35; CompTel Comments at 36.

sl In the Local Competition First Report and Order, the Commission concluded that
incumbent LECs must offer unbundled access to the NID, as a network element. Local Competition First
Report and Order, 11 FCC Rcd at 15697, para. 392.

el In that phase of the proceeding, the Commission noted that a competitor deploying its own

loops must be able to connect those loops to customers' inside wiring in order to provide service, especially in
multi-tenant buildings. The Commission therefore concluded that a requesting carrier is entitled to connect its
loops, via its own NID, to the incumbent LEC's NID, Local Competition First Report and Order, 11 FCC
Red at 15697, para 392,
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237. We find that lack of access to the NID would materially diminish a
competitor’s ability to provide the services it seeks to offer. In particular, we find that
requesting carriers would be impaired without access to NIDs because self-provisioning
NIDs would materially raise entry costs, delay broad facﬂltles-based entry, and materially
limit the scope and quahty of the competitor’s service offerings.*** Accordingly, we
require incumbent carriers to provide unbundled access to their NIDs nationwide.
Specifically, an incumbent LEC must permit a requesting carrier to connect its own loop
facilities to the inside wire of the premises through the incumbent LEC’s network
interface device, or at any other technicaily feasible point, to access the inside wire
subloop network element.

238. Cost and Timeliness. We agree with those commenters that maintain that
there are no economic or practical alternatlves to the NID that would otherwise enable
requesting carriers to provide service. ** NIDs are individually dedicated to specific
customer premises, and are often difficult to replace. Requesting carriers’. ability to
provide service to their customers would be materially diminished if they had to self
provision NIDs because of the significant labor and construction costs involved in visiting
the premises of each customer and installing the device. This 1s true for all customers, but
is particularly evident for residential and small business markets because of the greater
number of NIDs required to provide service to each customer. *** We therefore conclude
that requiring competitors to install numerous, redundant NIDs at the interface to
customer premises wiring would constitute a substantial economic and practical barrier to
market entry, and a needless waste of carrier resources.

239. Ubiquity. We conclude that self-provisioning NIDs is not economically
practical at the level of ubiquity at which incumbent LECs’ NIDs are currently deployed.
We disagree with GTE’s argument that the NID should not be unbundled because the
hardware is inexpensive and available from a multitude of non-incumbent LEC sources.
Specifically, GTE claims that the NID hardware costs between $25 and $40, and that
requesting carriers can purchase NIDs from the same sources that incumbent LECs use.*
We do not find that the cost and availability of NID hardware is dispositive of the need to
unbundle access to incumbent LEC-installed NIDs. As with other network elements, in
conducting our unbundling analysis under section 251(d)(2), we do not consider the cost
and availability of network elements in isolation. Rather, we examine whether, after
applying the factors we explained in the unbundling standard above, a requesting carrier

42 See supra Section IV)(BX4).

463 See Choice One Joint Comments at 19; CoreComm Comments at 31; MGC Comments at
20; KMC Comments at 18; Net2000 Comments at 12-13; Rhythms Comments at 18.

464 See Cable and Wireless Comments at 33-34; Choice One Joint Comments at 19;
CoreComm Comments at 31, KMC Comments at 18; Level 3 Comments at 17, MCI WorldCom Comments
at 47,

463 GTE Comments at 56.
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is able, as a practical, economic, and operational matter, to use alternatives for the
incumbent’s network elements. Although the record indicates that NID hardware may be
available from alternative sources and that NIDs are affordable individually, it is the
aggregate cost and difficulty of installing duplicate NIDs at every potential customer
location that substantially impairs a requesting carrier from offering services.**

240. Goals of the Act. Access to unbundled NIDs furthers the Act’s goals of
promoting innovation, the rapid introduction of competition, and the development of
facilities-based competition. If requesting carriers can reduce their reliance on the
incumbent by interconnecting their own facilities closer to the customer, their ability to
provide services using their own facilities will be greatly enhanced, thereby furthering the
goal of the 1996 Act to promote facilities-based competition. We find that the availability
of unbundied NIDs will accelerate the development of alternative networks, because it
will allow requesting carriers efficiently to connect their facilities with the incumbent’s
loop plant. Thus, our decision to unbundle NIDs is consistent with the 1996 Act’s goals
of rapid introduction of competition and the promotion of facilities-based entry. We
recognize that there may be situations where a competitive LEC could successfully self-
provision NIDs. We find, however, that the benefits of unbundling the NID on a
nationwide basis outweigh the costs of creating a patchwork regime in which incumbents
will seek to litigate whether particular NIDs should be unbundled or whether an
alternative to the incumbent LEC’s NID is arguably available as a practical, economic,
and operational matter.

D. Local Switching
1. Local Circuit Switching
a. Background

241. Inthe Local Competition First Report and Order, the Commission
concluded that incumbent LECs must provide local circuit switching as an unbundled
network element.**” The Commission found that denying access to the local circuit
switching element would “substantially impair the ability of many competing carriers to
provide switched telecommunications services.”**®

242. Inthe Nofice, we sought comment on the application of the “necessary” and
“impair” standards to previously identified unbundled network elements, including the

See MCI WorldCom Comments at 47, MGC Comments at 20.

467 Local Competition First Report and Order, 11 FCC Red at 15602, para. 197.

468 Id.
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switch.*®® The Nofice requested that parties include specific costs and an analysis of the
availability of alternative sources of switching.*”°

243. Incumbent LECs argue that a market-by-market analysis of the availability
of local circuit switching requires a finding that requesting carriers are not impaired
without access to unbundled switching in certain areas.*’”" Conversely, 2 number of
requesting carriers argue that they are impaired without unbundled local circuit switching
nationwide primarily because of the ognerational impairment associated with obtaining
collocation and coordinated hot cuts.*”> We note also that at least nine of the eleven states
pax_ticé;;;tir:% in this proceeding agree that the Commission should unbundle local circuit
switching.

b. Discussion
(i) Definition of Local Circuit Switching

244. 1nthe Local Competition First Report and Order, the Commission defined
local circuit switching as including the basic function of connecting lines and trunks. *7*
In addition to line-side and trunk-side facilities, the definition of the local switching
element encompasses all the features, functions and capabilities of the switch.*”” With the
exception of MCI WorldCom, no commenter proposes that we modify the current

469 Notice at para, 32,

470 Id. at para. 33.

471 Ameritech Comments at 5; BellSouth Comments at 56; Bell Atlantic Comments at 23; GTE

Comments at 39, SBC Comments at 42; USTA Comments at 34, US WEST Comment at 44.
472 AT&T Comments at 86; Cable & Wireless Comments at 36; KMC Comments at 15;
Net2000 Comments at 13; Qwest Comments at 70; Sprint Comments at 31.

43 (Catifornia PUC at 4,5; Connecticut PUC Comments at 4,5; Florida PSC Comments at 7;
[linois Commission Comments at 11, 12-13; lowa Commenits at 6-7, 8; Kentucky PSC Comments at 2; New
York DPS Comments at 2, 4; Texas PUC Comments at 14; Washington UTC Comments at 11. Buf see Ohio
PUC Comments at 8,

414 gee Local Competition First Report and Order, 11 FCC Red. at 15706, para. 412. The line-

side switch facilities include the connection between a loop termination at, for example, a main distribution
frame (MDF), and a switch line card. Trunk-side facilities include the connection between trunk termination
at a trunk-side cross-connect panel and a trunk card. The “features, functions, and capabilities” of the local
switch inchide the basic switching function of connecting lines to lines, lines to trunks, trunks to lines and
trunks to tranks.

473 Jd. The local switching element includes all vertical features that the switch is capabie of
providing, including customized routing functions, CLASS features, Centrex and any technically feasible
customized routing functions. Custom calling features, such as call waiting, three-way calling, and call
forwarding, are switch-based calling functions. CLASS features, such as caller ID, are number translation
services that are based on the availability of interoffice signaling.
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definition of local switching. We disagree with MCI WorldCom, and find no reason to
alter our current definition of local circuit switching.

245. MCI WorldCom proposes that we modify our definition of local circuit
switching to omit the line-side/trunk-side distinction in favor of a technologically-neutral
definition that connects “loop access points” and “transport access points” to the
“switching facility,” regardless of whether a given switch has equipment that could be
identified as line port cards or trunk port cards. MCI WorldCom suggests that we should
take into account the increasing use of switches to connect to facilities other than home
run copper loops, including DLCs.*’® We cannot find, on the basis of the record before us,
that incumbent LEC circuit switching technologies have changed in such a way as to
warrant modification of our circuit switching definition.*”” Furthermore, adopting MCI
WorldCom’s proposed changes could require state commisstons to re-evaluate their
current pricing analysis of unbundled circuit switching. Replacing the existing definition
of switching with “loop access points” or the “switching facility” could lead to
uncertainty and different cost determinations in state pricing proceedings. We find no
procompetitive basis on which to require states to modify their settled state proceedings
that have addressed forward-looking pricing for unbundled switching. Accordingly, we
decline to modify our definition of local circuit switching.

(ii)  Proprietary Concerns Associated With
Local Circuit Switching

246. We conclude that incumbent LECs may not withhold access to switch
routing tables as part of the unbundled local circuit switching element under section
251(d)(2)(A). With the exception of Ameritech, no commenter identifies any proprietary
concerns associated with local circuit switching.*”® Ameritech argues that, if we conclude
that local switching qualifies as an unbundled network element, we should decline to
require incumbent LECs to make their switch routing tables available to requesting
carriers because these tables are “proprietary,” within the meaning of section
251(d)(2XA).*" According to Ameritech, routing tables are “part of the computer
software that instructs a switch how to route network traffic,” and contain “extremely
valuable information™ that is not “necessary” to a requesting carrier under section

476 MCI WorldCom Comments at 56-58. A loop that connects an end office to an end user’s

premises is sometimes referred to as a “home run” copper loop.
477 For example, in response to MCI WorldCom'’s proposal, Ameritech asserted that its
switching technology has not changed to warrant a modification to the local circuit switching rule. See Letter
from John T. Lenahan, Assistant General Counsel, Ameritech, to Magalie R. Salas, Secretary, Federal
Comrmmications Commission, CC Docket 96-98 at 3-4 (filed July 30, 1999) {Ameritech Jul. 30, 1999 Ex
Parte).

478 Ameritech Comments at 85.

479 Id

112



Federal Communications Commission FCC 99-238

251(d)2)(A).**® Ameritech further argues that its routing tables meet the legal
requirements for trade secret protection from unauthorized disclosure.*®

247. Ameritech contends that, because it has invested resources in creating
economic value in its routing tables, and it takes reasonable steps to protect its routing
tables from unauthorized disclosure, switch routing tables meet the general requirements
for trade secret protection.**? No opposing party addresses whether Ameritech’s routing
table meets the legal requirements for trade secret protection. CompTel avers that switch
routing tables merely perform a function that allows a switch to operate in a network, and
as such, switch routing tables are not proprietary and should be included within the
unbundled switching element.*® On the basis of Ameritech’s uncontested assertion that
its routing tables qualify for trade secret protection, we find that Ameritech’s routing table
may qualify for trade secret protection. Thus, it appears that the routing aspect of the
local circuit switching element may be proprietary.

248. The “Necessary” Standard. As previously discussed, there are several
circumstances which, if they exist with respect to information or functionalities that the
incumbent LEC claims are proprietary, will permit us to order unbundling of the
proprietary information or functionality even if such unbundling is not strictly
“necessary.” Access to the incumbent LEC’s routing tables may be necessary for some
carriers because they would be precluded, as an economic matter, from providing service
to certain classes of customers if they were forced to self-provision their own routing
tables. Requesting carriers would be economically precluded from providing service
because of the costs associated with developing their own routing tables and the
additional non-recurring and administrative costs of substituting dedicated transport
unbundled network elements for shared transport.** As we found in the Local
Competition Third Reconsideration Order, the high costs that requesting carriers would
incur without access to shared transport would deter en n}/ and impose significant costs on
new entrants without any corresponding, direct benefits.

480 Id

81 See Ameritech July 30, 1999 Ex Parte at 4.

482 See id at 2.

483 CompTel Reply Comments at 15.

484 See Implementation of the Local Competition Provision in the Telecommunications Acf of
1996, Third Order on Reconsideration and Further Notice of Proposed Rulemaking, 12 FCC Red 12460,
12486-87, para. 50 (1997) (Local Competition Third Reconsideration Order) (“[W]e concluded that the
relative costs of dedicated transport, inclnding the associated NRCs [Non-recutring charges], is an
unnecessary barrier to entry for competing carriers.”)

485 Id at 12481, para. 34.
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249. Even ifit is not strictly necessary for all carriers to have access to the
incumbent LECs’ routing tables, we find that they should be required to unbundle them
because two of the three circumstances that we identified previously exist, and because
requesting carriers would be impaired without access to routing tables as part of the
unbundled local circuit switching element.

250. Specifically, we find that it is unlikely that Ameritech will compete for end-
user customers based on the ability to send a call to an appropriate destination, or that its
routing tables allow it to differentiate its services from its competitors’ services. As we
stated above, information or functionalities that do not distinguish an incumbent LEC’s
service from that of its competitor’s services are unlikely to be the focus of an incumbent
LEC’s efforts to innovate, and therefore do not require the higher level of protection
normally afforded to proprietary elements under the “necessary” standard.

251. Moreover, we find that incumbent LECs may not withhold access to switch
routing tables as part of the unbundled local switching element because doing so would
jeopardize the goal of the 1996 Act to bring rapid competition to the greatest number of
customers. One of the most essential functions a switch performs is to provide routing
information that sends a call to the appropriate destination.**® Requiring requesting
carriers to engage in the potentially lengthy process of compiling traffic studies and
populating routing tables with data in the incumbent LEC’s unbundled switch would
frustrate a requesting carrier’s ability to use unbundied local circuit switching to serve
customers quickly.

252. As described below, we conclude that carriers would be impaired without
access to routing tables as part of the unbundled local circuit switching element.
Requesting carriers have not generally deployed self-prowsmned local circuit switches to
serve the mass market.**” We conclude that requesting carriers are impaired without
access to unbundled local circuit switching to serve certain customer classes in discrete
geographic areas. We therefore order 1ncumbent LECs to provide access to unbundled
local circuit switching in these circumstances.**® We note that requesting carriers will
request unbundled access to local circuit switching when, in the judgment of the
requesting carrier, the costs and delays associated with self-provisioning switching do not
warrant purchase and installation of a local circuit switch. Accordingly, because of the
circumstances identified above, and because requesting carriers would be impaired
without access to routing tables as part of the local circuit switching element, we find that
incumbent LECs may not, pursuant to section 251{d}(2)(A), withhold access to switch
routing tables.

46 Jd at 12486-87, para. 45.

47 We note that when requesting carriers provide service to end users with self-provisioned
switches, they do not rely upon the incumbent LEC’s routing table.
488

circuit switching).

See infra Section V(D)(1)(b)(iii) (exception to national unbundling requirement for local
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(iii) General Unbundling Analysis for Local
Circuit Switching

253. We conclude that, as a general matter, unbundled local circuit switching
meets the “impair” standard set forth in section 251(d)}(2). Accordingly, we require
incumbent LECs to provide local switching as an unbundled network element. Based on
the record, we find that, in general, lack of access to unbundled local switching materially
raises entry costs, delays broad-based entry, and limits the scope and quality of the new
entrant’s service offerings. As discussed in detail below, our unbundling analysis focuses
upon the ability of a requesting carrier to self-supply switching because the record does
not support a finding that requesting carriers, as a general matter, can obtain switching
from carriers other than the incumbent LEC.*** We find, however, that an exception to
this rule is required under certain market circumstances. We find that, where incumbent
LECs have provided nondiscriminatory, cost-based access to combinations of loop and
transport unbundled network elements, known as the enhanced extended link (EEL),
requesting carriers are not impaired without access to unbundled switching for end users
with four or more lines within density zone 1 in the top 50 metropolitan statistical areas
(MSAs).

254. Alternatives Qutside the Incumbent’s Network. As of March 1999,
approximately 167 different competitors have deployed approximately 700 switches
throughout the country.®® According to USTA, approximately 320 cities are served by
at least one competitive switch.*’' SBC, using a methodology that tracks requesting
carriers’ switches by examining migration of lines using ported numbers, contends that
within the 50 largest MSAs, competitors’ switches currently serve approximately 75
percent of all BOC and GTE rate exchange areas.*”* Although certain requesting carriers
argue that incumbent LEC statistics are not precise, ** the record indicates that a

989 See TRA Comments at 34-36 (citing Appendix IL, Report of the Competitive

Communications Group). See also, Letter from Chuck Goldfarb, Director Law and Public Policy, MCI
WorldCom to Larry Strickling, Chief, Common Carrier Bureau, Federal Communications Commission, CC
Docket No. 96-98 (filed August 9, 1999) (MCI WorldCom August 9, 1999 Ex Parte) (“Wholesale switching
markets are extremely unlikely to develop due to CLECs’ desire to differentiate their product offerings by
self-provisioning their own switching capability wherever feasible.”).

40 USTA UNE Report at I-] (citing Bellcore, TR-EQP-000315, Local Exchange Routing
Guide (Mar. 1, 1999)).

¥l USTA UNE ReportatI-1.

492 SBC Comments at 38,

43 Atthe end of 1998, ALTS put the number of competitive switches at 667. See ALTS Press
Release, The Telecommunications Act of 1996: Progress After Three Years, January 21, 1999. The
Competition Policy Institute placed the munber of competitive switches at 579 at the end of 1999. CPI Reply
Comments at 24 (citing 1999 CLEC report, The 10® Annual Report from New Paradigm Resources Group,
Inc., Table 7). AT&T counters that inclusion of its 4ESS switch in the incumbent LEC’s count is
inappropriate because these switches cannot provide certain basic aspects of local phone service. AT&T
Reply Comments at 96.
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significant number of competitive switches have been deployed.”* Our examination of
switching investments in the market shows that requesting carriers have self-provisioned
a significant number of switches, but that this investment represents only a small fraction
of the number of switches deployed by the incumbent LECs.

255. Since the Commission adopted the Local Competition First Report and
Order, competition has continued to develop in certain geographic markets, particularly
for large business customers or other users with substantial telecommunications needs. ™’
The pattern of switch deployment by competitors suggests that the costs and operational
delays of self-provisioning switching do not preclude requesting carriers from serving
certain customer classes in certain geographic markets. In general, however, we conclude
that requesting carriers are impaired in their ability to provide service in most markets,
primarily because of the costs of self-provisioning switching in those markets.”® We find
that section 25 1(d)(2)XB) requires consideration not simply of whether denial of access to
unbundled switching would impair a competitor’s ability to serve the high-volume
business market that many requesting carriers are already serving, but whether the
requesting carrier is impaired in its ability to provide the “services that it seeks to offer,”
including services to residential and small business markets. Although the groundwork
for residential local competition is evolving, and competition, to date, has focused upon
users with substantial telecommunications needs, we do have some evidence that some
requesting carriers will seek to offer residential phone service to the mass market where
unbundled switching is available. 7 Accordingly, we find that our unbundling analysis
should take into account the possibility that carriers will offer residential service. We find
that, taking into account the cost, quality, ubiquity and timeliness factors in our “impair”
standard as well as the goals of the Act, lack of access to unbundled switching as a
general matter, impairs the ability of a requesting carrier to provide service to consumers.

256. Incumbent LECs use the geographic dispersion of deployed local circuit
switches to argue for a geographic or market-specific approach to circuit switch
unbundling. *** Certain incumbent LECs further argue that the presence of one

¥4 See, e.g, Ameritech Comments at 70-71; Bell Atlantic Comments at 20-21; SBC

Comments at 34-35.

#5  USTA UNE Report at -10-19. See also AT&T Reply Comments at 104 (“AT&T’s two
SESS switches in Dallas . . . are not being used “to reach . . . as much as 98 percent . . . of the addressable
business and residential market’ as GTE claims is the case. [citations omitted]). Rather, those switches like
AT&T's DMS-100 in Washington, D.C. are being used to offer service to business customers. The same is
true for each of AT&T’s local switching in other markets, such as Los Angeles, Denver, Detroit and
Tampa.”y; Ameritech Comments at 73-79; BellSouth Comments at 58-59; GTE Comments at 40-42, 46-47,
SBC Comments at 36,38; US WEST Comments at 42-43.

9% See AT&T Reply at 90; CompTel Comments at 39; MCI WorldCom Comments, Tab 3,
Decl. of Mark T. Bryant, paras. 14-15 (MCI WorldCom Bryant Decl).

97 See supra para. 126.

4% Ameritech Comments at 5-6 (proposing elimination of switch unbundling in any wire
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competitor’s switch and collocation in a given market is dispositive of whether requesting
carriers generally will be impaired without access to unbundled switching *° We reject
this argument. Just as the Supreme Court made clear that the “impair” standard is not
triggered by any increase in cost or decrease in quality, we find that switch unbundling
cannot turn on whether a single carrier has self-provisioned switching. The fact that a
single carrier is collocated in a particular central office and is not using unbundled
switching does not conclusively demonstrate that a variety of carriers can self-provision
switches without significant cost or other impediments that diminish a collocating
carrier’s ability to provide the services it seeks to offer. Indeed, based on financial
analysts’ reports of competitive LECs’ operations, a significant number of requesting
carriers currently self-provisioning switches are not generating net income (i.e.,
profits).*®® Thus, it is too early to know whether self-provisioning is economically viable
in the long run, although capital markets appear to be supplying requesting carriers with
access to capital in the absence of demonstrated profitability.

257. Incumbent LECs have provided business case analyses that purport to
demonstrate that a requesting carrier could expect to earn profits upon entry using self-
provided switching by comparing the revenues that could be expected from self-
provisioning switching with the full costs of entry.”*! As discussed in Section IV above,
we favor an analytical approach that considers the totality of the circumstances a
requesting carrier will face, rather than a specific business case analysis, to determine
whether lack of access to particular network elements materially diminishes a requesting
carrier’s ability to provide the services it seeks to offer. Adopting a business case

center in which collocation is available and throughout rate exchange area served by one or more competitive
switches); Bell Atlantic Comments at 23 (proposing elimination of switching in any geographic area where
competitors currently provide self-provisioned switching); BellSouth Comments at 56 (proposing national
market for elimination of switch unbundling); GTE Comments at 39-42 (proposing nationwide elimination of
switch unbundling); SBC Comments at 42 (proposing elimination of switch unbundling in rate exchange
areas served by one switch), USTA Comments at 34 (proposing nationwide elimination of switch unbundling
requirement); US WEST Comments at 44 (proposing presumption of elimination of switch unbundling within
50 miles of a competitor’s switch).

499 Ameritech Comments at 5-6, 84; Bell Atlantic Comments at 23; BellSouth Comments at
56; GTE Comments at 39; SBC Comments at 42; USTA Comments at 34; US WEST Comment at 44.

0 See, e.g., Mark Kastan and Daniet Reingold, Telecom Services - Local, Merrill Lynch &
Co., June 3, 1999, at 12, 13 (stating that of the 10 competitive LECs that are primarily facilities based (i.e.,
less than half of lines are through resale), only four of those are EBITDA positive as of the first quarter 1999.
Of the rest, Merrill Lynch expects them to break even (turn EBITDA positive) between 2000 and 2003.). See
also W. Todd Scott and David J. Bank, Competitive Local Exchange Carriers, ING Barings, July 26, 1999, at
9 (stating that ING Barings expects some CLECs to still have negative earnings in 2000 and 2001).

501 See Ameritech Comments, Tab B, Aff. of William L. Fitzsimmons (Ameritech
Fitzsimmons Aff ), USTA Comments at 34 (citing Housman/Sidak study of unbundled switching); GTE
Comments, Tab B, “An Analysis of Altemative Network Elements Available to CLECs.” See also Letter
from W. Scott Randolph, Director, Regulatory Affairs, GTE Service Corp., to Magalie R. Salas, Secretary,
Federal Communications Commission, CC Docket No. 96-98 (filed July 8, 1999) (“PNR and Associates, May
1999 Study™).
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approach would require the Commission to conduct a detailed analysis of the profitability
of entry for a representative firm using various business strategies in each possible
market.**?> Such an approach would also require the Commission to make specific
assumptions regarding the competitor’s business model, including which technology a
competitor would choose to deploy, which market a competitor would choose to enter
(e.g., business and/or residential), and what services a competitor would choose to offer.
In addition, a business case approach would require the Commission to forecast revenues
that a requesting carrier would earn if it entered a particular market. Whereas the actual
costs of network elements such as switches are quantifiable, revenues may fluctuate
according to evolving competitive conditions in the local telecommunications market.

258. Although we do not adopt an approach that is based on a business case
analysis for determining whether a particular entity is impaired, we do make several
general observations regarding the direct cost that bear on a requesting carrier’s decision
to self-provision a switch. Fixed costs are the largest portion of the cost of a switch. The
average cost of providing service to customers decreases as the number of customers
served increases. As a general nile, we find that scale economies are more pronounced
when switches operate at full utilization. Because incumbent LEC switches serve the
majority of customers for local exchange service, they are likely to be able to take
advantage of substantially greater economies of scale than the competitor would using its
own switches.’® We find however, that facilities-based competitors need not deploy
switches in exactly the same network configuration as an incumbent, thus allowing
competitors to achieve their own unique and competitive efficiencies by deploying their
own switches.”®

302 The Commission would need to carcfully evaluate the specific assumptions, both

concerning costs and expected revenues, under consideration. Ameritech included a study, the Fitzsimmons
study, that contains a number of weaknesses. We note that it assumes that between 40% and 60% of fiber
stracture costs should be attributed to local entry, reflecting the fact that costs can be shared with other
network providers. In the Universal Service proceeding, after much discussion by all patties, sharing
percentages of from 55% to 90% for underground and buried plant were recommended. The Fitzsimmons
study assumes a start-up cost for a switch of $150,000 and a per line cost of $110. In contrast, the
Commission’s universal service proceeding has assumed corresponding costs of $447,000 and $83. The
Fitzsimmons study uses a cost of capital of 12%, which is only slightly highet than the value of 11.25%
assumed in the universal service context. Since a competitor would be unlikely to be able to obtain debt
financing on the same terms as an established incumbent, the competitive cost of capital should perhaps
reflect a higher proportion of equity financing or a higher cost of debt. In either case, the assumed value of
12% may be an underestimate of actual capital costs. See Ameritech Fitzsimmons Aff. at para. 20.

303 See MCI WorldCom Bryant Decl. at paras. 21-22.

504 GTE Reply Comments, Tab B, Reply Declaration of Francis J. Murphy at 7 (“based on the
latest technology options, the number of switches required to serve the entire country [i]s 4,200 (or only 22%
of the current number of total switches)) (GTE Murphy Reply Decl.); Califomia PUC Comments at 4
(competitors “have found it advantageous to have their switches serve a much larger geographic area than
LEC switches, and most competitors in Califoria have configured their networks to take advantage of those
economies.”).
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259. Cost. We find, as a general matter, that the total costs of self-provisioning a
switch impose on the requesting carrier a significant cost disadvantage relative to the
incumbent LEC, particularly in its early stages of entry. We emphasize that cost is only
one factor we examine in our “impair” analysis. The evidence of circuit switching direct
costs submitted in the record varies significantly. For example, incumbent LECs provide
evidence that the direct costs to competitors of self-provisioning switches is between
$100,000 and $814,000 and that the incremental cost is between $110 and $146 per
line.’®® AT&T counters that incumbent LEC models exaggerate the efficiencies
associated with requesting carrier switches,*% Independent sources, however, estimate
the fixed cost per host switch to be $447,000 and the per-line cost to be $83.°" The
disparity in switching costs contained in the record appear to depend on the technical
attributes of the switch at issue. The more critical aspect of our “impair” analysis is not
the costs of purchasing a local circuit switch, but rather the economies of scale that may
characterize local circuit switching and the additional costs that requesting carriers incur
when placing their self-provisioned switches into operation.

395 GTE submitted evidence to show that the HAI model (developed by AT&T, MCI) run with

the host/remote option enabled produces a stand-alone fixed host switch investment of between $315,001 and
$855,003 and a per-line cost between $129 and $124, and a fixed remote switch investment cost of between
$17,143 and $385,716 and a per-line cost between $120 and $146 . GTE Comments at 43 (citing “An
Analysis of Alternative Network Elements Available to CLECs” at 21}, The USTA UNE Report provides
evidence that small scale circuit switches can be purchased for as little as approximately $100,000, USTA
UNE Report at I-29, n.66. MCI WorldCom contends that the HAI Model bases its results on a fixed switch
investment of $242.73 per line for Rocs and large independent telephone companies and a fixed investment of
$416.11 per line for small independent telephone companies, including additional variable costs per line
ranging from $140 to $80 per line as the size of the switch increases. MCI WorldCom Comments at 51
(citing Decl. of Mark T. Bryant, at para. 21). Ameritech’s analysis adopts the Universal Service Joint Board’s
assamption that start-up switch costs total $150,000 with an incremental cost of $110 per line. Ameritech
Fitzsimmons Aff. at 20. CompTel filed an Ex Parte describing the costs, on average, of installing a circuit
switch as several million dollars. See Letter from Carol Ann Bischoff, Executive Vice President and General
Counsel, CompTel, to Lawrence E. Strickling, Chief, Common Carrier Burean, Federal Communications
Commission, CC Docket 96-98 (filed August 18, 1999) (citing Arias Affidavit at para. 5, Tidwell Affidavit
May 26, 1999 at para 5; James Affidavit Augnst 10, 1999 at para 4, Walker Affidavit at para 4.); SPR
Comments at 6. But see Comments of Bell Atlantic at 2, filed in CC Docket No. 96-45; CC Docket No. 97-
160 (filed July 23, 1999) (stating *“manufacturers offer very large discounts on initial switch purchases,
because they know that the carrier will be “locked in” to the same mamifacturer for additional equipment,
which can be priced at smailer discounts. Since the add-ons are so profitable, the competition for initial
switch purchases is intense, and manufacturers will offer “fire sale” prices to win a switch replacement
contract.”).
%6 AT&T Reply Comments at 95, Tab A, Aff. of Michael R. Baranowski/John C. Klick/Brian
F. Pitkin, at para. 67} (AT&T Baranowski Reply Aff.).
307 See Commission Takes Action to Reform Universal Service Support for Non-Rural Carriers
Providing Service in High-Cost Areas and Commission Adopts Framework for Federal Universal Service
High-Cost Support Mechanism; Commission Seels Comment on the Input Values for the Forward-Looking
Cost Model, CC Docket Nos. 96-45; 96-262; 97-160, FCC No. 99-17 (released May 27, 1999) 1999 WL
345534 (FCC).
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260. We find that incumbent LECs retain material scale advantages with regard
to provisioning and operating local circuit switches. Requesting carriers therefore will
encounter generally greater direct costs per subscriber when provisioning their own
switches, particularly in the early stages of entry when requesting carriers may not have
the large number of customers that is necessary to increase their switch utilization rates
significantly. When we examine the market as a whole, we find that requesting carriers
incur higher costs due to their inability to realize economies of scale using circuit
switching equipment. We find that the scalability of a switch mitigates but does not
eliminate the incumbent LEC’s scale advantages and reduces but does not eliminate
competitor’s sunk costs and entry barriers. For example, it is generally less expensive to
purchase a 20,000 line switch rather than four increments of 5000 lines. %% Furthermore,
the advantages of incumbent LEC scale economies are more pronounced when requesting
carriers provide switch-based service to a relatively small number of customers through a
self-provisioned switch.’® For example, competitor’s switching costs per minute at a
10% penetration level are slightly more than twice the cost of an incumbent LEC serving
the remaining 90% of the market with its own switch.’'® We find that, as a general
proposition, requesting carriers will incur a materially greater cost when self-provisioning
switching at low penetration levels. As a requesting carrier’s switch utilization rates
increase, the difference between the switching costs incurred by competitive and
incumbent LECs decreases, but the impact of this difference does not become irrelevant
in the impair analysis until incumbent LEC and competitor’s switch utilization levels are
more comparable.’'! Market facts show that that competitors have made inroads into the
local telecommunications markets, but they have garnered only between 2.6 percent to 5
percent of the market for switched telecommunications services.”'? A significant portion

398 See Comments of Bell Atlantic at 9 filed in CC Docket No. 96-45; CC Docket No, 97-160

(filed July 23, 1999) (stating “the costs per-line of a new switch is significantly below the costs of adding
capacity to an existing switch.”). See aiso Letter from Chuck Goldfarb, Director Law and Public Policy, MCI
WorldCom to Jake Jennings, Special Advisor, Common Carrier Burean, Federal Communications
Commission, CC Docket No. 96-98 (filed September 1, 1999) (arguing that for a 20,000 line switch the
average cost per line is $319 and for a 5,000 line switch the average cost per line is $462.).

309 Sprint estimates that if a requesting carrier deploys a switch capable of serving 100,000
access lines but initially only serves 1000 access lines, the cost per line for switching is roughly $66, whereas
if the incumbent LEC purchases the same switch at the same cost but serves 50,000 tines, it would have a per-
line cost of roughly $4.55. Should the requesting carrier purchase a smaller switch, Sprint argues that if the
requesting carrier served 10,000 lines its monthiy cost for switching would be roughly $27 per line, roughly
six times the incumbent LEC’s cost of switching, Sprint Comments at 29-30. See, MCI WorldCom
Comments at 51(Bryant Decl. at paras, 25-27).

510 MCI WorldCom Comments at 51 (Citing Bryant Decl. chart 11).

54 MCI WorldCom contends that at 10% percent market penetration, switching costs fora
requesting carier are about 132% above incumbent LEC switching costs but decrease to 31% above
incumbent LEC switching costs at 30% penetration levels. See MCI WorldCom Comments at 51 (Bryant
Decl. at para. 30).

512 See Bell Atlantic Reply Comments, Tab 2, Decl. of Robert W. Crandall, at 9. (Bell Atlantic
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of these figures r Fresent service to medium and large business customers, rather than to
the mass market.*> Accordingly, we find that as a general matter, requesting carriers
have not gained sufficient market share to generate switch utilization rates and economies
of scale comparable to the incumbent LEC, particularly to serve the mass market.

261. We recognize that switches deployed by competitive LECs may be able to
serve a larger geographic area than switches deployed by the incumbent LEC, thereby
reducing the direct, fixed cost of purchasing circuit switching capacity and allowing
requesting carriers to create their own switching efficiencies. If a competitor uses a single
switch to serve a rate area consisting of 10-15 incumbent LEC switches, the average
utilization of the competitor’s one switch can be as high, or higher, than many, or even
all, of the incumbent LEC switches. This dynamic mitigates, to a varying degree,
incumbent LEC advantages of scale, but does not enable competmve LECs to achieve
comparable scale economies, partlcularly in the early stages of entry.’'* Incumbent LECs
contend that once a requesting carrier incurs the costs to deploy a switch, it can
ecocnomically extend the reach of the switch to serve broader markets. We find, however,
that switch capacity, distance-sensitive transport costs, and collocation costs significantly
impair a requesting carrier from fully exploiting this market entry strategy. We note that,
for smaller carriers, an inability to achieve switching scale economies may have greater
effect upon their ability to offer service than it does for larger carriers. For example, TRA
contends that, without access to unbundled switching, smaller requesting carriers with
targeted entry plans deploy their own switch to serve approximately 3,000 lines will incur
a direct additional cost of $300,000 annually without access to unbundled local
switching.’'> We find that utilizing unbundled switching is likely to mitigate this early-
stage entry barrier and is consistent with Congress’ intention that recj;:Jestmg carriers use
unbundled network elements as a transitional market entry strategy.

Crandall Reply Decl.) NTIA estimates that requesting carriers currently serve between 2 and 3 percent of all
tocal access lines. NTIA Comments at 10 (citing Council of Economic Advisers, Progress Report: Growth
and Competition in U.S. Telecommunications 1993-1998 8, 18 (February 8, 1999). See afso FCC Local
Competition Report (finding that local competitors have capture 5% of the local market).

313 See Letter from Lori Wright, Senior Manager, Regulatory Affairs, MCI WorldCom, to
Magalie R. Salas, Secretary, Federal Communications Commission, CC Docket No. 96-98, July 13, 1999.
s14 We agree with AT&T that even if a competitor’s switch can be used to serve customers
scattered throughout a broad geographic area, a single switch would still lack the capacity to serve a

significant percentage of customers in all but the most sparsely populated areas. AT&T Reply Comments at
97.

313 TRA Comments at 36.

516 Although Congress did not explicitly express a preference for one particular competitive

strategy, it implicitly recognized that the purchase of unbundled network elements would, at least in some
situations, serve as a transitional strategy untit such time as fledgling competitors could develop a customer
base and complete the construction of their own networks. In particular, Congress stated, “[T]t is unlikely that
competitors will have a fully redundant network in place when they initially offer local service because the
investment necessary is so significant. Some facilities and capabilities. . . will likely need to be obtained from
the incumbent [LEC] as network elements pursuant to new section 251.” See Joint Explanatory Statement at

121




Federal Communications Commission FCC 99-233

262. We find, as a general matter, that the costs of self-provisioning switching
also materially diminish a requesting carrier’s ability to provide the services it seeks to
offer. Our standard recognizes that the full costs of using self-provisioned circuit
switching must include the costs incurred by a competitor to substitute its local circuit
switch for that of the incumbent LEC. These costs include the costs of collocating in an
incumbent LEC’s central office from which the requesting carrier accesses unbundled
loops to serve its end-user customers. Requesting carriers require collocation because
they have not yet duplicated the incumbent LEC’s loop plant to provide “last mile”
connectivity to end users. Obtaining unbundled loops and connecting these loops to
collocated equipment is therefore the only reasonable and economically rational manner
by which requesting carriers can provide connectivity to their end users.

263. We agree with parties that argue that collocation imposes materially greater
costs on requesting carriers than use of the incumbent LEC’s switching.*'” Based on the
record, it appears that the current range for non-recurring charges for obtaining physical
collocation is between $15,000 and $508,000 for each central office from which a
competitor serves customers using the incumbent LEC’s unbundled loops.*'® This
additional cost increases the costs of the equipment installed in the cage by between 15 to
20 percent.’'® We find that due in part to these non-recurring charges, a requesting
carrier’s decision to collocate presumes significant market penetration, even in dense wire
centers. For example, data submitted by MCI WorldCom for New York City suggests
that collocation in dense wire centers is not profitable until a requesting carrier’s market

148.

317 AT&T Comments at 96, Tab E, Aff, of Michael Pfau, para. 25 (AT&T Pfau Af);
California PUC Comments at 4-5; CPI Comments at 21; Cable & Wireless Comments at 36; CompTel
Comments at 40, See also Letter from Jonathan E. Canis, Counsel for ALTS, Intermedia, e spire, to Magalie
R. Salas, Secretary, Federal Commmmications Commission, CC Docket No. 96-98 (filed August 27, 1999).

318 See Letter from Carol Ann Bischoff, Executive Vice President and General Counsel,
CompTel, to Lawrence E. Strickling, Chief, Common Carrier Bureay, Federal Communications Commission,
CC Docket No. 96-98 (filed August 18, 1999)(stating that “CompTel members report that recent quotes from
US West for cageless collocation average $41,000 (compared to $53,000 for caged collocation.)”). BellSouth
provides information that the total non-recurring cost of a 200 square foot collocation costs approximately
$76,000. BellSouth Comments at Attachment A at . Allegiance claims that GTE demanded $508,000 for a
10 x 10 collocation cage in Santa Monica, California. According to Advanced TelCom, initial quotes for
10x10 cages in U S West’s territory ran from $35,000 to $68,000 and $30,000 to $82,000 in Pacific and
Nevada Bell territories. See Letter from Jonathan E. Canis, Counsel for ALTS, Intermedia, e.spire, to Magalie
R. Salas, Esq., Secretary, Federal Communications Commission, CC Docket No. 96-98 (filed Aug 27, 1999).
SBC asseris its average NRC is $15,405 for caged collocation and $10,566 for cageless collocation in Texas.
See Letter from Lincoln E. Brown, Director - Federal Regulatory, SBC, to Magalie R. Salas, Secretary,
Federal Communications Commission, CC Docket No. 96-98 (filed July 15, 1999). See also CompTel
Comments at 39, Tab E, Aff. of Richard L. Tidwell at para. 5 (CompTel Tidwell Aff\) (arguing that total cost
of switch installation is $4-6 milliony},

19 AT&T Comments at 96. See also, BeliSouth Comments Attachment A at 1 (describing
$128,700 cost of purchasing necessary equipment for one collocation arrangementt.).
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penetration exceeds 8-15 percent.szo We agree that the costs associated with collocation

and the revenue opportunities associated with a given wire center may not justify

establishing a collocation arrangement with the incumbent LEC in many central
521

offices.

264. Accordingly, we find that as a general matter, collocation costs materially
diminish the ability of a requesting carrier to offer service using self-provisioned
switching. Although the collocation rules we adopted in our Advanced Services First
Report and Order and FNPRM are intended, and expected, to reduce the costs and
operational delays associated with collocation, our revised rules do not eliminate
altogether the cost and delay associated with collocation. 522 We recognize that incumbent
LECs still have an incentive and the ability to raise a requesting carrier’s cost of
collocation, and thus raise the total cost of self-provisioning switching.

265. In addition to the costs of establishing collocation arrangements with the
incumbent LEC, requesting carriers incur additional costs to extend unbundled loops to
their collocation cage. The manual work of extending a loop to a requesting carrier’s
collocation cage is known as a coordinated loop cutover. A coordinated loop cutover
requires incumbent LEC technicians to disconnect the subscriber’s loop from the
incumbent LEC’s main distribution frame and rapidly cross-connect it to the competitor’s
facilities. From the time the technician disconnects the subscriber’s loop until the
competitor re-establishes service, the subscriber is without service. Simultaneously,
incumbent LEC and competitor technicians must coordinate to ensure that the
subscriber’s telephone number is “ported” to the competitor’s switch so that inbound calls
are properly routed to the requesting carrier’s switch.

266. The coordinated cutover process imposes a non-recurring cost on
competitive carriers that connect their own switches to unbundled loops. For example,
AT&T contends that the non-recumng, per-line charge for a coordinated cutover is
approximately $45 in New York.**® CompTel argues that a manual loo 2p and sw1tch1ng
port migration costs between $59.91 and $218.62 per unbundled loop.’

520 MCI WorldCom's collocation analysis assumes dense wire centers (37,500 lines) and a

customer churn rate of 15-33 percent. See Letter from Lori Wright, Senior Regulatory Counsel, MCI
WorldCom, to Magalie R. Salas, Esq., Secretary, Federal Communications Commission (filed July 9, 1999).
We find that Ameritech’s collocation model which assumes a non-recurring charge of $70,000 may not be

accurate for individual competitor collocation requests, particularty in dense wire centers. Ameritech -
Comments at 76.

32 We recognize however, that the costs of collocating in a given central office will be spread

between a requesting carriers total service offerings, including services other than circuit-switched services.
52 Advanced Services First Report and Order and FNPRM, 14 FCC Red at 4771-94, paras.
19-60.

B3 AT&T Comments at 95-96; AT&T Pfau AfY. at paras. 22-23.

524 See Letter from Caral Ann Bischoff, Executive Vice President and General Counsel,
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acknowledge that incumbent LECs may incur coordinated cutover costs when they win
customers from competitive LECs. The record does not demonstrate, however, that
incumbent LECs are incurring coordinated cutover costs in the same or substantially
similar volumes as competitive LECs. We find that the additional cost of coordinated
loop cutovers, when added to the costs of collocation, matertally diminishes a
competitor’s ability to substitute its own switch for unbundled switching. Although this
per-line non-recurring cost is likely to vary between incumbent LECs, it represents a
significant cost to those requesting carriers seeking to provide service to the mass market
due to the large number of individual loop cutovers that are necessary to serve this
market.

267. Ubiquity and Timeliness. In addition to the costs associated with accessing
individual unbundled loops in multiple end offices, we find that collocation and the
coordinated loop cutover process imposes a material delay on competitive LECs that offer
services using self-provisioned switches, and materially limits the scope of customers a
requesting carrier may serve quickly. The delay includes the total amount of time
required to purchase, install, turn up a switch, and obtain collocation, as well as the
amount of time needed for incumbent LECs to complete coordinated loop cutovers.

268. 1In order to self-provision a switch, a requesting carrier must order, test the
switch, and integrate it into its network and internal operations support systems.>’
Incumbent LECs claim that a switch can be fully provisioned in as little as 40 days.**®
Although this may be theoretically possible, there is evidence in the record that the time
frame for provisioning a switch is significantly longer.’?” Furthermore, incumbent LECs
focus their analysis on the time to purchase a switch rather than the time required to put a
switch into operation. Actual delivery of a switch is only one part of the process of self-

CompTel, to Lawrence E. Strickling, Chief, Common Carrier Bureau, CC Docket No. 96-98 (filed August 19,
1999) (CompTel August 19, 1999 Ex Parte) (describing “Standard Manual Loop/Port Migration costs of
$178.00 in Florida, $59.91 in Georgia, $67.18 in New York, $107.63 in Ilinois, $143.15 in Kansas, $123.45
in Jowa and $218.62 in Montana).

525 AT&T Reply Comments at 99.

526 GTE Comments at 45-46; Bell South Comments at 58.

527 MCI WortdCom Comments Tab 5, Decl. of Dennis Herold/Joseph Stockhausen/Ray
Lathrop, at para. 6) (MCI WorldCom Herold Decl.) (arguing that once a decision to deploy a switch is made,

it takes 18 to 24 months to provision a Class 5 switch).
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provisioning switching.”®® Requesting carriers assert that it takes approximately six
months to one year to engineer, furnish and install a switch.*?

269. Related to the time required to provision a switch is the time required to
provision collocation. Incumbents and requesting carriers offer conflicting assertions
regarding the time required to provision collocation in incumbent LEC central offices.
We are troubled by anecdotal evidence that collocation imposes a delay of six, nine or
twelve months on the provision of ubiquitous service.”>> MCI WorldCom for example,
argues that collocating on a broad scale to provide ubiquitous service results in lengthy
collocation delays.*”! NorthPoint maintains that some incumbent LECs have imposed
“governors” on the number of collocation applications they will accept, thereby delaying
ubiguitous rollout of services.**> Incumbent LECs counter that they have, and will
continue to, provision collocation on a broad scale and in a timely fashion.>*® Ameritech

528 For example, according to KMC Telecom, the standard installation interval for a Lucent

5ESS switch is between nine and 12 months, only 8 weeks of which is attributable to the delivery of the
switch itself See Letter from Carol Ann Bischoff, Executive Vice President, CompTel to Lawrence E.
Strickling, Chief, Common Carrier Bureau, Federal Communications Commission, CC Docket No. 96-98
(filed August 18, 1999} (CompTel August 18, 1999 Ex Parte).

529 Most commmenters addressing switch deployment delays describe the outer time boundaries
for provisioning a switch. See e.g., Cable & Wireless Comments at 36; Choice One Joint Comments at 16;
CompTel Comments at 39, n. 89 and Tab D, Aff. of Martin J. Arias at para 5 (switch deployment takes “up to
9 months” or even “almost two years.”) (CompTel Arias Aff.); KMC Comments at 15; Net2000 Comments at
14. See also, Letter from Roy Choates, Senior Vice President Construction, KMC Telecom, to Magalie R.
Salas, Secretary, Federal Communications Commission, CC Docket No. 96-98 (filed August 12, 1999)
(describing actual provisioning interval of 9 - 12 months for Lucent 5 ESS switch). The USTA UNE Report
notes that switch vendors do not typically deliver a switch until two-and-a-half to three months after an order
is received. USTA UNE Report at I-30 (citing e.spire statement of seven months from placing an order to
deployment of switch),

30 AT&T Comments at 91 (citing AT&T Pfan Aff, describing collocation delays of six to
eight months); CompTel Comments at 40 {citing CompTel Arias Aff. describing collocation delays of several
months at 2 minimum); MCI WorldCom Reply Comments at 51 (collocation takes 6 months to a year).
Rhythms notes that collocation represents the “single greatest obstacle” to providing service and that
collocation typically takes between five and seven months to provision. See Letter from Jeffrey Blumenfeld,
Counsel, Rhythms NetConnections, Inc., to Magalie R. Salas, Secretary, Federal Communications
Commission, CC Docket No. 96-98 (filed September 8, 1999).

%31 MCI WorldCom Reply Comments at 51. MCI WorldCom estimates that establishing a
single collocation arrangement requires approximately five months before the arrangement is in ptace. MCI
WorldCom also argues, however, that if a requesting carrier secks to expand the scope of its services by
requesting collocation arrangements, the collocation delay amounts to several years before it can provide
service. MCI WorldCom Herold Decl. at paras. 9-11).

32 See Letter from Jonathan E. Canis, Counsel for ALTS, Intermedia, ¢.spire, to Magalic R.
Salas, Secretary, Federal Communications Commission, CC Docket No. 96-98 (filed August 27, 1999)
{stating that “BellSouth will accept 5 applications per carrier per month.”).

333 Ameritech Comments at 77, Bell Atlantic Reply Comments at 14; SBC Reply Comments at
16; US WEST Reply Comments at 44. SBC submitted an Ex Parte presentation which states that the average
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specifically contends that competitive LECs have established collocatlon arrangements in
rate centers in which 70 percent of Ameritech’s access lines are located.”** The presence
of one collocator, in and of itself, however, does not establish how long it will take to
accommodate subsequent collocators. We find nothing in the record to demonstrate
conclusively that incumbent LECs have committed to and satisfied a collocation
provisioning interval of less than six months.

270. We therefore find incumbent LEC arguments that requesting carriers do not
experience collocation delays contradicted by the actual experiences of requesting
carriers. Incumbent LECs do not appear to include such things as the collocation
application process in their analysis of collocation delays. We are persuaded by those
commenters that assert that collocation, examined from the time a requesting carrier
initiates the collocation process untii a collocation arrangement is dehvered generally
imposes a delay of approximately six months on the provision of service.”* We
conclude that, although the delays associated with provisioning collocation arrangements
will vary from incumbent LEC to incumbent LEC and by requesting carrier, as a general
matter, collocation delays materially diminish the ability of a requesting carrier to provide
the services it seeks to offer. As discussed in Section IV above, although we cannot
quantify precisely how much of a delay associated with collocation and self-provisioning
switching will materially diminish the ability of a competitor to provide the services it
seeks to offer, we find that delays that exceed six months to one year materially diminish
the ability of a competitive LEC to provide the services it seeks to offer because such
delay prevents the competitive LEC from responding quickly to the demand for its
services in a rapidly changing market.

271. As noted above, requesting camers must also wait for coordinated cutovers
before providing service with their own switch.”*® We disagree with BellSouth, GTE,
Ameritech, and other commenters that argue that the Commission should not conS1der
coordinated cutover delays and semce-quahty issues in its impair analysis.**’ Without
coordinated loop cutovers, requesting carriers self-provisioning switching and accessing
unbundled loops cannot provide the services they seek to offer. To date, incumbent LECs
have provisioned relatively small volumes of coordinated loop cutovers compared to

caged collocation interval in Texas is 90 days and 55-70 days for cageless collocation, In California, the
average caged collocation intervat is 120 days and 110 days for cageless. See Letter from Lincoln E. Brown,

Director — Federal Regulatory, SBC, to Magalie R. Salas, Federal Communications Commission, CC Docket
No. 96-98 (filed July 15, 1999).

534 Ameritech Reply Comments at 22.

335 AT&T Comments at 91; CompTel Comments at 40; MCI WorldCom Reply Comments.

336 See supra para. 266,

537

BellSouth Comments at 61; GTE Comments at 45, n. 32; Ameritech Reply Comments at
29,
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anticipated demands.”*® Incumbent LECs counter that they have instituted procedures to
provide timely coordinated cutovers to requesting carriers.”® Where incumbent LECs
have undergone comprehensive testing of their loop provisioning processes, however,
independent auditors have found difficulties regarding coordinated loop cutover
performance.”*® Furthermore, because broad-based residential competition is at best
nascent, incumbent LECs generally have not successfully provisioned coordinated loop
cutovers in the volumes necessary for requesting carriers to serve the mass market. We
therefore find incumbent LEC promises of future hot cut performance insufficient to
support a Commission finding that the coordinated loop cutover process does not impair
the ability of a ret}uesting carrier to provide the service it seeks to offer without unbundled
circuit switching.’*' We recognize that the hot cut process requires manual processing,
which likely creates delays between the time a requesting carrier wins a customer and the

538 AT&T Reply Comments at 105; Ameritech Reply Comments at 29 (stating that Ameritech

has, to date, provisioned 185,000 unbundled loops and expects to provision 117,000 additional unbundled
loops by end of 1999).

339 BellSouth argues that in April, 1999, BellSouth cutover 70% of loop orders within 5
mimutes and over 88% were performed in 15 mimxies for a average time of 6.94 minutes. Bell South Reply
Comments , Attachment E, Aff. of W. Keith Milner at para. 10, Ameritech argues that if coordinated loop
cutovers are relevant to the impair analysis, it can accommodate any reasonably foreseeable demand, and its
coordinated loop cutover process is not error-prone such that requesting carriers face service-quality
impairments, Ameritech Reply Comments, Attachment B, Aff. of John B. Mayer at 11, 16-29, Schedules 1, 2.
This assertion does not carry more weight merely because it is made in a sworn affidavit; assertions regarding
future performance are inherently unsupportable.

540 In Texas, SBC is undergoing a third party test of its coordinated loop cutover processes by
Telcordia Technologies, Inc. In their July, 1999 OSS report, Telcordia states that “[e]ighteen ordering types
for UNE-L (loop provisioning) were tested, of which nine were successfully ordered and provisioned by SBC.
Nine ordering types did not meet expectations, of which six have been selected” for retesting. The Public
Utility Commission of Texas Southwestern Bell Operations Support Systems Report, Issue 1, July 1999, at
Pg. ES-9. In New York, Bell Atlantic is undergoing a third party test of its coordinated loop cutover process
by KPMG. In their July, 1999 OSS report, KPMG states that Bell Atlantic technicians performing
“disconnects and Main Distribution Frame (MDF) rewiring are not performing their activities in a
synchronized manner at the requested Frame Due Time of the order and perform some portion of cut ¢ither
late or early.” KPMG Draft Final Report, July 22, 1999, at IV-67. See also Communications Daily, July 28,
1999 at 19 (“Major uncorrected exceptions [found by KPMG in NY] include BA problems with meeting
deadlines for “hot cuts,” where BA disconnects loops from its own network and reconnects it to requesting
carrier’s network. BA has claimed 95% of hot cuts are performed on time and without service interruptions,
but AT&T claims real rate is only 75%.); Letter from Robert W. Quinn, Jr., Director — Federal Government
Affairs, AT&T, to Mr. Jake Jennings, Spectal Advisor, Common Carrier Bureau, Federal Communications
Commission, CC Docket No. 96-98 (filed August 18, 1999) (citing supplemental affidavit of Mr. Jack Meek
before the New York Department of Public Service). Mr. Meek’s affidavit contends that for the period March
23 through July 23 approximately 13% of BA-NY’s hot cut loop orders resulted in errors attributable to BA-
NY.

4 Our insistence on actual performance — and not fiture promises «- of incumbent LEC
compliance with our rutes is not new. See Application of Ameritech Michigan Pursuant to Section 271 of the
Communications Act of 1934, as amended, To Provide In-Region, InterLATA Services in Michigan, CC
Docket No. 97-137, Memorandum Opinion and Order, 12 FCC Red 20543 (1997) (Ameritech Michigan 271
Order).
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time it can provide service to that customer. Accordingly, we find that the coordinated
loop cutover process impairs the ability of a requesting carrier to provide timely service.

272. Goals of the 1996 Act. As noted above, our unbundling analysis takes into
account whether unbundling a particular network element is consistent with the goals of
the 1996 Act.**? We find our decision to unbundle local circuit switching is consistent
with the 1996 Act’s goals of rapid introduction of competition and the promotion of
facilities-based entry.

273. Our unbundling analysis considers how the switch unbundling obligation
we adopt will encourage requesting carriers to rapidly enter the local market in order to
serve the greatest number of customers, and whether the failure to require unbundling will
cause any class of consumers to wait unnecessarily for competitive alternatives. Failure
to unbundle local circuit switching would cause residential and small business consumers
to wait unnecessarily for competitive alternatives. As discussed above, the costs and
operational delays associated with collocating in multiple end offices and provisioning
delays caused by the inability of a requesting carrier to gain access to unbundled local
circuit switching will cause residential and small business customers to wait for service.
Requiring incumbent LECs to provide access to unbundled switching, and to use
unbundled switching in combination with other network elements, will allow requesting
carriers to serve the greatest number of customers, without incurring collocation and
switch provisioning delays. Where unbundled switching has been made available,
requesting carriers have gained market share in the residential and small business
markets.”® Accordingly, we find that requiring incumbent LECs to provide access to
unbundled switching will allow requesting carriers to rapidly enter local markets.

274, We also find that the availability of unbundled switching will also
accelerate the development of alternative networks because it will allow requesting
carriers to generate revenues to justify the construction of new switching facilities.”** As
noted above, many carriers emphasize that they plan to deploy alternative facilities as
soon as it is technically and economically possible to do so at a cost close to the

3 See supra Section IV(BY(4)(b)(iii).

53 MCI WorldCom Reply at 42-46; AT&T Reply at 23-24; SBC Reply at 3-4. Since these

combinations of unbundied network elements have become available, competitive LECs have started offering
service in the residential mass market in those areas. For example, in January of this year, Bell Atlantic, as
part of an agreement with the New York Department of Public Service, began offering the unbundled network
element platform out of particular end offices in New York City. As a result, between January 1, 1999 and
May 26, 1999, MCI WorldCom acquired upwards of 60,000 new local residential customers. AT&T also
plans to begin serving local residential customers over the platform in Texas. See supra Section I.

3 See, e.g, AT&T Comment at 21-22 (stating that using unbundled network elements also
facilitates the transition to facilities-based competition because it permits entranis to gather critical
information, such as customers’ calling volumes and traffic patterns that they need to plan their facilities’
deploymenty, ALTS Comment at 20-24; MCI WorldCom Comment at 8.
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incumbent LECs’ prices for network elements.”*® Granting requesting carriers access to

unbundled switching will allow these carriers to serve customers in areas where traffic
volumes and customer densities make it difficult initially to justify deploying a switch.
Furthermore, allowing requesting carriers to purchase unbundled switching will allow
new entrants to test market demand for circuit switched services before deploying their
own facilities. As requesting carriers obtain customers using unbundled switching, we
expect that the revenues generated from this activity will enable requesting carriers to
extend the reach of their existing switching capabilities or deploy switching capability to
serve the residential and small business market.

275. On balance, we conclude that local circuit switching should be unbundled
nationwide. We now consider whether it would be appropriate to establish an exception
to the national unbundling requirement.

(iv) Exception to National Unbundling
Requirement

276. As discussed in section IV above, we do not limit our unbundling analysis
to the cost, timeliness, ubiquity and quality factors described above. Rather, we look at
the totality of the circumstances and marketplace developments when considering
whether a requesting carrier is impaired without access to unbundled local circuit
switching. In addition to examining where requesting carriers have deployed switches,
we look to the marketplace to see which customers are receiving service from facilities-
based competitors. To the extent the market shows that requesting carriers are not serving
a market segment with self-provisioned switches, we find that this fact is probative
evidence that for a discrete market segment requesting carriers are impaired without
access to unbundled local circuit switching. Conversely, to the extent that the market
shows that requesting carriers are generally providing service in particular situations with
their own switches, we find this fact to be probative evidence that requesting carriers are
not impaired without access to unbundled local circuit switching. The task before us is to
develop an administratively simple rule that reflects marketplace developments and
provides certainty to market participants. We seek to adopt a rule that serves as a
reasonable proxy for when competitors are indeed impaired in their ability to provide the
services they seek to offer.

277. In their initial and reply comments in this proceeding, the parties take
sharply diverging positions regarding the circumstances and geographic areas where local
circuit switches should be unbundled, if at all. iIncumbent LECs generally support
elimination of their obligation to unbundle local circuit switches in a geographic area

35 See CompTel Comments at 12; MCI WorldCom Comments at 8-9, 26-27; Net2000

Comments at 2-3; Sprint Comments at 16-19.
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where one requesting carrier has deployed a single local circuit.>*® Competitive LECs
oppose the incumbent LEC proposals for elimination of the circuit switch unbundling
obligation and argue that local circuit switching should be unbundled on a national
basis.”*” In several ex parte presentations after the record closed, a number of parties
softened their initial positions and propose a more narrowly tailored rule for determining
when circuit switching need not be unbundled.*** A number of other parties respond to
these fall-back positions in subsequent ex parte pres'enta.tions.549

278. Despite our conclusion that, in general, requesting carriers are impaired
without access to unbundled switching, we conclude that it is appropriate to establish a
more narrowly tailored rule to reflect significant marketplace developments. As
described more fully below, we find that requesting carriers are not impaired without
access to unbundled local circuit switching when they serve customers with four or more
lines in density zone 1 in the top 50 metropolitan statistical areas (MSAs), as set forth in
Appendix B, where incumbent LECs have provided nondiscriminatory, cost-based access
to the enhanced extended link (EEL) throughout density zone 1.%%

546 Ameritech Comments at 5-6, 34; Beil Atlantic Comments at 23; BellSouth Comments at

56, SBC Comments at 42, GTE Comments at 39; USTA Comments at 34, US WEST Comment at 44,

47 See, e.g., Cable & Wireless Comments at 36; KMC Comments at 15; Net2000 Comments
at 13; Sprint Comments at 31, Qwest Comments at 70; AT&T Comments at 86.

348 See Letter from Chuck Goldfarb, Director, Law and Public Policy MCI WorldCom, to
Lawrence E. Strickling, Chief, Common Carrier Bureau, Federal Communications Commission, CC Docket
No. 96-98, at 4 (filed August 9, 1999) (concluding that the top 29 MSAs should define the geographic scope
of an incumbent LEC’s local circuit switch unbundling obligation); Letter from Christopher M. Heimann,
Director of Legal Affairs, Ameritech, to Magalie R, Salas, Secretary, Federal Communications Commission,
CC Docket No. 96-98 (filed September 7, 1999) (stating that Ameritech “would not oppose an MSA approach
pursuant to which ULS and the UNE platform would not be made available in the top 100 MSAs in the
United States.”); CompTel August 19,1999 Ex Parte (arguing that local circuit switching should not be
unbundled in density zone 1 within the highest density MSAs); Letter from Kathleen B. Levitz, Vice President
— Federal Regulatory, BellSouth, to Ms, Magalic R. Salas, Secretary, Federal Communications Commission,
CC Docket No. 96-98 (filed July 29, 1999)(proposing that local circuit switching should not be unbundled in
zones 1 and 2 or in rate exchange areas served by one of more CLEC switches).

4  See Letter from Robert W. Quinn, Jr., AT&T, to Mr. Lawrence Strickling, Chief, Common
Carrier Burean, Federal Communications Commission, CC Docket No. 96-98 (filed August 19, 1999) (AT&T
August 19, 1999 Ex Parte) (arguing AT&T would be impaired if local circuit switching is not unbundled in
MSAs 36-100); Letter from David Scott, Birch Telecom, to Jake E. Jennings, Special Advisor, Common
Carrier Burean, Federal Communications Commission, CC Docket No. 96-98 (filed September 8, 1999)
(opposing attempts to restrict the availability of unbundled local circuit switching), Letter from Melissa
Newman, Vice President — Federal Regulatory U S WEST, to Magalie R. Salas, Secretary, Federal
Communications Commission, CC Docket No. 96-98 (filed August 18, 1999) (opposing MCI’s MSA
approach);

%0 47 CF.R §69.123 of the Commission’s rules define the parameters for the establishment
of density pricing zones that allow price-cap LECs to charge geographically deaveraged rates for switched
transport services. Density zone 1 is the geographic area with the highest access line density and amount of
traffic volume.

130




Federal Communications Commission FCC 99-238

279. Top 50 MSAs. We conclude that it is appropriate to create an exception to
the switching unbundling obligation in certain circumstances in the top 50 MSAs, as they
are defined by the Office of Management and Budget.”>! We thus respond to various
suggestions in the record that an exception from the switching unbundling obligation
should encompass the top 29, top 35 and top 100 MSAs in the United States.”®

280. As previously noted, as of March, 1999, approximately 167 different
competitors have deployed approximately 700 switches throughout the country.”**> When
we analyze where requesting carriers have deployed these switches, we find that most of
these switches have been deployed within the confines of the top 50 MSAs
According to USTA’s data, which relies on the Local Exchange Routing Guide,
approximately 61 percent of all requesting carrier switches nationwide have been
deployed in the top 50 MSAs.>*® More significantly, the vast majority of these MSAs
contain multiple switches owned by competitors. In particular, four or more competitive
switches have been deployed in 96 percent of the top 50 MSAs.>® According to USTA’s
data, only two MSAs in the top 50 -- Cincinnati and Las Vegas -- have less than three
requesting carrier switches serving an incumbent LEC rate exchange area within the
MSA.

281. Based on the evidence in the record, we conclude that exempting incumbent
LECs from unbundling local circuit switching in certain circumstances in the top 50
MSAs is reasonable because nearly all of the top 50 MSAs contain a significant number

351 An MSA is made up of a county or group of contignous counties surrounding a city with a

population of 50,000 or more. The Office of Management and Budget defines MSAs for use in federal
statistical activities pursuant to 44 U.S.C. § 3504(d)(3) and 31 U.S.C. § 1104(d). Presently, there are 258
MSAs in the United States.

332 See Letter from Chuck Goldfarb, Director, Law and Public Policy MCI WorldCom to Larry
Strickling, Chief, Common Carrier Burean, Federal Communications Commission, at Page 4, CC Docket No.
96-98 (filed August 9, 1999) (Top 29 MSAs); AT&T August 19, 1999 Ex Parte (Top 35 MSAs); Letter from
Christopher M. Heimann, Director of Legal Affairs, Ameritech, to Magalie R. Salas, Secretary, Federal
Communications Commission, CC Docket No. 96-98 (filed September 7, 1999) (analysis of top 100 MSAs).

33 USTA UNE Report atI-1.

554 USTA UNE Report at I-11 (“Rate Exchange Areas in top 50 MSAs Where CLECs Have
Obtained NXX Codes™). We recognize also that requesting carrier switches may serve more than one rate
exchange area. See USTA UNE Report at 1-23 (“According to the March 1999 LERG, the average CLEC
switch in BOC and GTE territory has NXX codes for 14 rate exchange areas.”).

335 USTA UNE Report at I-11 (“Rate Exchange Areas in top 50 MSAs Where CLECs Have
Obtained NXX Codes™). We note that the remainder of the switches if evenly deployed throughout MSAs 50-
200 would result in no MSA having more than 2 requesting carrier switches in an MSA. For example, the
USTA UNE Report states that there are 12 competitive LEC switches in New York, 23 competitive LEC
switches in Washington, D.C., 19 competitive LEC switches in Atlanta, 11 competitive LEC switches in
Seattle and 12 competitive LEC switches in Denver.

% See USTA UNE Reportat I-11.
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of competitive switches.’ 57 In contrast, MSAs below the top 50 typically contain fewer
competitive switches. For example, in US WEST’s territory, no MSA between 50 and
150 contains more than three competitive switches.”*® In the top 100 MSAs in
Ameritech’s territory, only six percent of Ameritech’s wire centers are served by four or
more competitive switches.”*”

282. We recognize that drawing the line at the top 50 MSAs means that
incumbent LECs serving more rural territories, which have fewer MSAs that are in the
top 50 MSAs, will continue to be subject to an unbundled switching obligation. We
nonetheless believe that this is a reasonable exercise of our administrative discretion.
Extending an incumbent LEC’s switch unbundling exemption to include more than the
top 50 MSAs would require us to find that requesting carriers are not impaired without
unbundled access to local circuit switching in these MSAs. We have no basis in the
record before us to make such a finding because there are relatively few competitive
switches outside of the top 50 MSAs.

283. We note that collocation costs and delay, as compared to revenue potential,
may contribute to the relative lack of robust competitive switch deployment in areas
outside of the top 50 MSAs. As discussed above, the total costs of a competitor using
self-provisioned local circuit switching on an MSA basis include the costs incurred in
providing service to every customer that the competitor seeks to serve. We concluded
above that collocation imposes indirect costs on carriers installing their own switches.>®°
We also found that the amount of collocation cost are likely to vary according to
individual requesting carriers.’®' We believe that the revenue potential of serving less

357 See USTA Comments, Tab 3, Map 1 (overlaying borders of top 50 MSAs to CLEC

switches; Source: March 1999 LERG). CompTel also submitted the following data to describe competitive
LEC operations in the top 50 MSAs, Where carriers obtain unbundled loops, they are providing service with
their own switch. In the New York MSA, there are 2,154,569 business lines and the incumbent LEC has
provisioned 49,442 unbundled loops resulting in a market share for all competitive LECs of 2.2 percent. In
the Los Angeles MSA, there are 2,149,360 business lines and the incumbernt LEC has provisioned 46,561
unbundled loops resulting in a market share of 2.1 percent. In the Chicago MSA, there are 2,068,118 business
lines and the incumbent LEC has provisioned 20,469 unbundled loops resulting in a market share of 1.0
percent. In the Washington, D.C. MSA, there are 1,657,658 business lines and the incumbent LEC has
provisioned 3,391 unbundled loops resulting in a market share of .2 percent. In the Boston MSA, there are
1,355,657 business lines and the incumbent LEC has provisioned 3,098 unbundled loops resulting in a market
share of .2 percent. See CompTel August 19, 1999 Ex Parfe.

%8 See Letter from Melissa Newman, Vice President — Federal Regulatory, US WEST, to
Magalie R. Salas, Secretary, Federal Communications Commission, CC Docket No. 96-98 Attachment A
(filed Augyst 18, 1999) (US WEST August 18, 1999 Ex Parte).

539 See Letter from Christopher M. Heimann, Director of Legal Affairs, Ameritech to Magalie
R. Salas, Secretary, Federal Communications Commission, CC Docket No. 96-98 (filed September 7, 1999)
(Ameritech September 7 Ex Parte).

560 See supra Section (V((D)(l)

561 Id
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dense markets outside the top 50 MSAs is unlikely to outweigh the costs of collocating in
these markets, and accordingly, competitors are impaired without access to unbundled
local switching.

284. Density Zone 1. When we examine the deployment of switches by
competitors at a more granular level, we find that, based on the record before us,
requesting carriers have deployed greater numbers of switches in areas of high customer
density. Several incumbent LECs argue that switching should not be unbundled in dense
wire centers, but each proﬁ"ers its own geographic market definition for our local circuit
switch unbundling analysis.**> BellSouth proposes, and other incumbent LEC's support,
the use of density zones 1 and 2 to capture the areas in which competltors have deployed
switches and where incumbent LECs need not unbundle switching.*®®

285. We conclude that it is appropriate to create an exception to the local circuit
switching unbundling obligation only in density zone 1, within the top 50 MSAs. The
exception applies to density zone 1 as it was defined on January 1, 1999. Based on the
limited evidence in the record, we believe that density zone 1 closely reflects the wire
centers where competitive LEC switches are located. In particular, of the seven markets
in the top 50 MSAs served by BellSouth, each MSA contatns at least one density zone
1°%* where apprommately 97 percent of all competitive LEC switches have been
deployed.*®® We recognize that only one commenter, BellSouth, provided detailed data to
describe where requesting carriers have deployed switches in density zone 1. The record
does not contain similar data for other incumbent LECs. Given the record before us and
the need to provide a measure of certainty to the market, we believe that drawing a line at
density zone 1 within the top 50 MSAs represents a reasonable approximation of where
requesting carriers are not impaired without access to unbundled local circuit switching.

562 Id

63 47CF.R §69.123. Incumbent LECs generally proceed through a three-step process to
assign central offices to density zones within a given study area. In the first step, an incumbent LEC ranks its
wire centers in order of decreasing traffic density, based on some measure of density chosen by the incumbent
LEC. Inthe second step, the incumbent LEC sets breakpoints within the zone density ranking to partition the
wire centers into zones, and finally, an incumbent LEC further adjusts the zones as it sees fit, based on
geographic contiguity or community of interest reasons. See Expanded Interconnection Order, 7 FCC Red at
7454-55, para. 179; 47 CF.R. § 61.38(b)(4). See also Access Charge Reform, CC Docket No, 96-262, Fifth
Report and Order and Further Notice of Proposed Rulemaking, 1999 WL 669188, (rel. August 5, 1999). See
Letter from Kathleen B. Levitz, Vice President — Federal Regulatory BellSouth, to Magalie R. Salas,
Secretary, Federal Commumications Commission, CC Docket No. 96-98 (filed July 28, 1999) (Incumbent
LEC Joint Ex Parte) (96% of Zone 1 wire centers served by one or more CLEC switches; 84 % of Zone 2
wire centers served by one or more CLEC switches).

364 BellSouth Comments at Attachment D.

365 See BellSouth Comments at 59, Specifically, in Atlanta, competitive LECs have deployed
20 switches in zone 1; in Miami, 13 switches in zone 1; in Orlando, 9 switches in zone 1; in Charlotte, 9
switches in zone 1; in New Orleans, 7 switches in zone 1; in Nashvilte, 7 switches in zone 1; and in
Greensboro, 2 switches in zone 1.
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286. In order to prevent incumbent LECs from modifying their density zones to
limit their unbundling obligation for local circuit switching, we freeze, for unbundling
purposes, the incumbent LECs’ density zone 1 as it was defined on January 1, 1999.
Otherwise, incumbent LECs would retain significant discretion to define their density
zone boundaries in the future, The Commission reviews incumbent LEC zone density
pricing plans under a “reasonableness” standard.”*® For example, our rules allow
incumbent LECs to define zone boundaries upon a showing that “the assignment of
central offices to each of the zones reflects cost-related characteristics, such as traffic
density or some measure of traffic through each office.”*®” MCI WorldCom argues that
using the zone approach would allow incumbent LECs to “redefine breakpoints to put
more central offices into zones in which the incumbent LECs were not required to
provide switching as an unbundled network element” and would allow incumbent LECs
to “chan%e their methodologies for defining zones to upset their competitor’s business
plans.”**® To address the possibility that incumbent LECs, going forward, could amend
their density zones to minimize their unbundling obligations, we create an exception to
the unbundling obligation in the density zones as they existed on January 1, 1999.°% We
believe that freezing the zones as of January 1, 1999, for purposes of section 251
unbundling obligations, addresses MCI WorldCom’s concerns.

287. As discussed in our unbundling analysis above, as requesting carriers’
switch utilization rates increase, the difference between the switching costs incurred by
competitive and incumbent LECs decreases, and the per line switching costs will decrease
as a requesting carrier’s customer base grows.”’° Because of increased demand for
telecommunications services and the enhanced revenue opportunities associated with

366 See GTE Service Corporation Revised Zone Density Pricing Plan, Order, 10 FCC Red.

3696, 5697 para. 7 (1995), BellSouth Telecommunications Inc., GTE Service Corporation, Lincoln Telephone
and Telegraph Co. NYNEX Telephane Companies, Pacific Bell, and Rochester Telephone Corporation Zone
Density Pricing Plans, Order, 8 FCC Red 4443, 4446, para. 8 (1993) (First Zone Density Order).

387 See Expanded Interconnection Order, 7 FCC Red at 7454-55, para 179; 47 CFR. §
61.38(b)(4). MCI WorldCom notes that it is unaware of any zone density plan that has been found
unreasonable, Letter from Chuck Goldfarb, Director, Law and Public Policy, MCI WorldCom to Larry
Strickling, Chief, Common Carrier Bureau, Federal Communications Commission (filed August 9, 1999).
568 MCI WorldCom argues that where a requesting carrier plans to purchase unbundled
switching, the incumbent LEC could change its methodology for ranking central office traffic density in such
a way that the central office changed zones, and the incumbent LEC was no longer required to offer switching
to requesting carriers, MCI is further unaware of any incombent LEC methodology or zone plan that has ever
been found unreasonable. See MCI WorldCom August 9 Ex Parte.

369 See CompTel August 19 Ex Parte (supporting use of density zone 1 as they existed on
January 1, 1999 in top MSAs.).

370 As previously noted, MCI WorldCom contends that at 10% percent market penetration,
switching costs for a requesting carrier are about 132% above incumbent LEC switching costs but decrease to
31% above incumbent LEC switching costs at 30% penetration levels. See MCI WorldCom Comments at 51
and MCI WorldCom Bryamt Decl. at para. 30).
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serving customers in high-density areas, such as density zone 1, we find that requesting
carriers serving these dense areas are able to make more efficient use of their switching
facilities, and can thus counter incumbent LEC scale economies. We therefore find that
the cost of purchasing a circuit switch does not impair a requesting carrier’s ability to
provide the services it seeks to offer in density zone 1, in certain circumstances.

288. Need for Enhanced Extended Link. Our conclusion that competitors are not
impaired in certain circumstances without access to unbundled switching in density zone
1 in the top 50 MSAs also is predicated upon the availability of the enhanced extended
link (EEL). As noted in section VI(B) above, the EEL allows requesting carriers to serve
a customer by extending a customer’s loop from the end office serving that customer to a
different end office in which the competitor is already collocated. The EEL therefore
allows requesting carriers to aggregate loops at fewer collocation locations and increase
their efficiencies by transporting aggregated loops over efficient-high capacity facilities to
their central switching location. Thus, the cost of collocation can be diminished through
the use of the EEL. We agree with ALTS that, if requesting carriers can obtain
nondiscriminatory, cost-based access to the enhanced extended link, their collocation
costs would decrease, and they would need to collocate in as few as one incumbent LEC
central office in an MSA to provide service.””*

289. We are not persuaded by arguments that use of the EEL produces only a
short term advantage over collocation.*”* Although we agree with SBC that distance-
sensitive EEL costs can exceed the costs associated with collocation over time, we find
that the ability of a requesting carrier to provision EELs more quickly than collocation
arrangements, without the substantial upfront costs of establishing collocation in multiple
central offices, can reduce significantly the costs of self-provisioning a switch in the
initial phase of an entry strategy. When projected EEL costs exceed projected collocation
costs, competitive LECs may reconfigure their networks to ensure the continued
efficiency of their networks. We conclude that requesting carriers, reacting to
marketplace demands and their own network topologies, are better able to weigh the costs
and benefits of EELs compared to collocation and adjust their plans accordingly. Where
a requesting carrier chooses the EEL, we find that it reduces a requesting carrier’s
reliance on collocation.

290. Customers with Four or More Lines. Our analysis of an incumbent LEC’s
local circuit switching obligation has focused primarily upon the geographic areas where

ST ALTS Comments at 62.

372 In Texas, SBC compares a $21 monthly loop cost and a $29 EEL cost which does not
inchude approximately $40 per month of distance sensitive transport costs (assuming 8 miles from the SBC
central office to collocation cage). SBC further assumes that requesting carriers incur on average a $15,405
non-recurring charge for collocation and a $995 recurring charge per month for collocation. Thus, under
SBC’s cost analysis, it would take a requesting carrier a matter of months before the recurring EEL and
transport costs are greater than the up-front collocation expenses. See Letter from Lincoln E. Brown, Director
- Federal Regulatory, SBC, to Magalie R. Salas, Secretary, Federal Commumnications Commission, CC Docket
No. 96-98 (filed July 15, 1999).
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competitive carriers have deployed switches. We now consider whether, within these
geographic areas, market facts demonstrate that requesting carriers are not impaired
without access to local circuit switching for discrete market segments or customer classes.

291. We conclude that without access to unbundled local circuit switching,
requesting carriers are impaired in their ability to serve the mass market. As discussed
above, our unbundling analysis takes into account market conditions to determine
whether a requesting carrier is impaired without access to unbundled local circuit
switching. Since the Commission adopted the Local Competition First Report and Order,
competition has continued to develop, })rimarily for business customers or users with
substantial telecommunications needs.””> Commenters in this proceeding generally argue
that requesting carriers have deployed switches to serve medium and large business
customers and are not yet serving mass market customers, which largely are residential
customers.””* No party in this proceeding, however, identifies the characteristics that
distinguish medium and large business customers from the mass market.

292. There are several methods we could use to distinguish between the mass
market and the medium and large business market for purposes of our unbundling
analysis. For example, we could use revenues, number of employees, number of lines, or
some other factor to distinguish between the mass market and the medium and large
business market.

293. We find, however, that a rule that provides access to unbundled local
switching for requesting carriers when they serve customers with three lines or less
captures a significant portion of the mass market. First, virtually all residential customers
would be captured by such a rule. While an increasing number of American homes are
served by second lines, we believe it is a rare case in which residences have three lines,
and even more unusual for a home to have four or more lines. Second, any business that
has three or fewer lines is likely to share more characteristics of the mass market
customer than a medium and large business. In particular, small businesses are likely to
use the same number of lines as many residential subscribers and purchase similar
volumes and types of telecommunications services.

294, We recognize that a rule that removes unbundling obligations based on line
count will be marginally overinclusive or underinclusive given individual factual
circumstances. We find, however, that in our expert judgment, a rule that distinguishes
customers with four lines or more from those with three lines or less reasonably captures

73 See Advanced Services Memorandum Opinion and Order and NPRM, 13 FCC Red at n. 80

{“The local competition that has developed has focused on larger business customers in large cities, not on
residential or small business customers.”), See also Trends in Telephone Service, Industry Analysis Division,
Common Carrier Burean, Federal Communications Commission, September 1999, at Section 9-1.

7 USTA UNE Report at I-10-1-19 & App. A. See also Ameritech Comments at 73-79;
AT&T Reply Comments at 104; BellSouth Comments at 58-59; GTE Comments at 40-42, 46-47; SBC
Comments at 36, 38; US WEST Comments at 42-43.
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the division between the mass market — where competition is nascent — and the medium
and large business market — where competition is beginning to broaden.

295. OQOur decision to examine mass market and larger business markets
separately is consistent with the Commission’s merger review analysis and the
Commission’s reform of the interstate access charge regime. In the MCI-WorldCom
merger, we identified two distinct product markets — residential and small business, which
we described as one market, and medium and large business customers, which we
described as the larger business market.’”” In the Access Reform proceeding, the
Commission distinguished between primary residences and single line businesses which
constitute a large portion of the mass market, and muiti-line business customers which
constitute the medium and large business markets.”’® We therefore conclude that it is
appropriate to make a similar distinction between mass market customers and larger
business customers in creating an exception to the unbundling obligation for local circuit
switching.

296. As discussed above, a requesting carrier is materially diminished in its
ability to offer service to mass market customers without access to unbundled switching
because it will face materially greater costs, materially greater delay, and will lack the
same ubiquitous reach as the incumbent LEC’s network. In addition to the costs of
establishing a collocation arrangement with the incumbent LEC, we noted above that
requesting carriers incur additional costs and face service quality impediments when
extending a customer’s loop to their collocation cages.’

297. In contrast, marketplace developments suggest that competitors are not
impaired in their ability to serve certain high-volume customers in the densest areas. We
believe that the coordinated cutover process will not necessarily impair the ability of a
requesting carrier to serve an end user in density zone 1. Medium and large business
customers are often sophisticated users of telecommunications services that are able to
order their operations in a manner that minimizes disruptions that may be caused by

573 See Application of WorldCom, Inc. and MCI Communications Corporation for Transfer of

Control of MCI Communications Corporation to WorldCom, Inc., Memorandum Opinion and Order, 13 FCC
Red 18025, at paras. 24-26 (1998) (“we identify two distinct product markets, reflecting customers groups
with different patters of demand: (1) residential customers and small business (mass market), and (2)
medium-sized and large business customers (larger business market).”).

7 See Access Charge Reform, CC Docket No. 96-262 et al., First Report and Order, 12 FCC
Red 15982 (1997) (Access Charge Reform Order), aff'd sub nom. Southwestemn Bell Tel. Co. v. Fed.
Communications Comun'n, ___F.3d___ (8th Cir,, Aug. 19, 1998); Order on Reconsideration, 12 FCC Red
10119 (1997), Second Order on Reconsideration and Memorandum Opinion and Order, 12 FCC Red 16606
(1997) (distinguishing between primary residences, single line business and multi-line business customers).
577 See supra para. 268. We note that for medium and large business customers in dense wire
centers, tnany requesting catriers serve these customers with their own SONET rings and thus incur no
additional hot cut costs, delays or service quality impairments.
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coordinated cutovers.”’® For example, requesting carriers seeking to provide service to
medium and large business customers may engage in direct outbound marketing in such a
way as to control coordinated cutover order flows to the incumbent LEC>” In addition,
to the extent that incumbent LECs provide requesting carriers with unbundled switching
to serve the mass market, requesting carriers will require fewer coordinated loop cutovers
in the aggregate and can focus their efforts on coordinated cutovers for customers not
served with unbundled local circuit switching.**® Finally, because business customers
generate comparably greater revenues than residential customers, requesting carriers may
be more willing to incur the provisioning difficulties that may be present in the
coordinated cutover process.

298. We conclude that carriers will not be impaired in their ability to serve high
volume users only when the EEL is provided throughout density zone 1. While some
customers in this area already are being served by facilities-based carriers without the
EEL, the availability of the EEL will ensure that requesting carriers are able to serve
customers ubiquitously throughout the area. If the EEL is available and a requesting
carrier seeks to serve a high volume business, the incumbent LEC can provision the high
capacity loop and connect directly to a requesting carrier’s collocation cage.”®' In this
scenario, the requesting carrier need not initiate a coordinated loop cutover. Moreover,
the availability of the EEL substantially reduces the dela%! a requesting carrier would
experience before it is able to actually provide service.”®

299. Goals of the 1996 Act. As noted above, our unbundling analysis considers
how the switching unbundling obligation we adopt will encourage requesting carriers to
rapidly enter the local market and whether the failure to require unbundling will cause any
class of consumers to wait unnecessarily for competitive alternatives. Our decision to
relieve incumbent LECs from their unbundling obligations in the circumstances described
above will not require medium and large businesses to wait unnecessarily for competitive

378 . For example, coordinated cutovers that do not occur during normal business hours may not

disnipt the operations of a business customer.
579 For example, a competitive LEC may use a sales force mstead of mass market advertising
to control the demand for its services and thus the mumber of coordinated cutovers required to serve its
customers.

580 In Ameritech’s territory, the market segment for business customers with three lines or less
accounts for approximately 72 percent of Ameritech’s business customer base. See Letter from James K.
Smith, Director, Federal Relations, Ameritech, to Magalie R. Salas, Secretary, Federal Communications
Commission, CC Docket No. 96-98 (filed September 8, 1999)(“ Ameritech Business Customer Base by Line
Size™).

581 Furthermore, requesting carriers and incumbent LECs have developed routine provisioning
processes to deploy the EEL using the ASR or Access Service Request process, and thus requesting carriers
will not face material provisioning delays and costs to integrate the EEL into their networks,

82 See Letter from Jonathan E. Canis, Counsel for ALTS, Intermedia, e.spire, to Magalie R.
Salas, Secretary, Federal Commumnications Commission, CC Docket No, 96-98 (filed August 27, 1999).
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alternatives. We find that requesting carriers have deployed a large number of switches to
serve medium and large business customers in the densest areas of the top 50 MSAs, and
these medium and large business customers by and large, have a choice in their local
service provider.’® Accordingly, we find that relieving incumbent LECs of their
unbundled switching obligation, as set forth herein, will not require medium and small
business consumers to wait unnecessarily for competitive alternatives because they are
largely available today. Furthermore, eliminating an incumbent LEC’s local circuit
switching obligation in these circumstances is consistent with our goal to reduce
regulation when possible. Our decision also provides requesting carriers with access to
the elements they need to ramp up towards continued deployment of self-provisioned
switches and is therefore consistent with our policies of encouraging facilities-based
competition and encouraging innovation.

2. Packet Switching
a. Background

300. Inthe Local Competition First Report and Order, the Commission declined
to find that incumbent LEC packet switches should be identified as unbundled network
elements because the Commission did not have an adequate record to support such a
conclusion,*®* In the Notice, we sought comment on whether “packet switches should be
unbundled pursuant to section 251(c)(3), and whether there is “any basis for treating
network elements used in the provisioning of packet-switched advanced services any
differently than those used in the provisioning of circuit-switched voice services.’®
Incumbent LECs argue that they generally trail in the deployment of packet switches, and
therefore should not be subject to unbundling requirements that might eliminate their
incentives to invest in equipment used to provide advanced services.’*® Several
competitors argue in favor of unbundling packet switching to encourage the broad-based
deployment of advanced services.*®’

8 AT&T Reply Comments at 104 (“AT&T’s two SESS switches in Dallas . . . are not being

used “to reach . . . as much as 98 percent . . . of the addressable business and residential market’ as GTE
claims is the case. [citations omitted]. Rather, those switches like AT&T s DMS-100 in Washington, D.C.
are being used to offer service to business customers. The same is true for each of AT&T s local switching in
other markets, such as Los Angeles, Denver, Detroit and Tampa.”).

8 ocal Competition First Report and Order, 11 FCC Red. at 15713, para. 427.

585 Nofice at para 35.

%8 SBC Reply Comments at 26-27, 74, 76-77; US WEST Comments at 57-58; BellSouth
Comments at 32-33; Bell Atlantic Comments at 40. See also Ameritech Comments at 118; GTE Conunents
at 73 (Incumbent LECs should not have to unbundle packet switches because CLECs and cable companies
lead in the deployment of such services.).

387 Allegiance Comments at 16; Cable & Wireless Comments at 4; Covad Comments at 6;
GSA Comments at 6, KMC Comments at 25-26; Net2000 Comments at 130; Qwest Reply Comments at 66,
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301. We are aware, however, that US WEST has argued that section 251(c)(3)
does not apply to any network elements, such as packet switches, used to provide
advanced services, such as xDSL.%®® We note that the Commission has requested, and
has received, a remand from the United States Court of Appeals for the District of
Columbia Circuit to address US WEST’s argument that the Commission is without
statutory authority to require incumbent LECs to provide access to unbundled elements
used in the provision of advanced services.’®® After receiving a more complete
administrative record, we intend to fully address US WEST’s arguments in the Advanced
Services Memorandum Opinion and Order and NPRM remand proceeding.’*® In
remanding back to the agency, the court declined to vacate portions of the Advanced
Services Memorandum Opinion and Order and NPRM challenged by US WEST.
Accordingly, our decision in that Order that XDSL services are “either” telephone
exchange service or exchange access service remains in effect during the pendency of the
Advanced Services Memorandum Opinion and Order and NPRM remand proceeding, ™"
We therefore may consider whether packet switching should be unbundled under the
framework established in this proceeding.

b. Discussion
(i) Definition of Packet Switching

302. As athreshold matter, we must define the functionality of the packet
switching unbundled network element. In packet-switched networks, messages between
network users are divided into units, commonly referred to as packets, frames, or cells.
These individual units are then routed between network users. The switches that provide
this routing function are “packet switches,” and the function of routing individual data
units based on address or other routing information contained in the units is “packet
switching.”**?

8 S WEST Comments at 56, n. 122.

589
25,1999).

590

See US WEST v. Federal Communications Commission, Order No. 98-1410 (D.C. Cir. Aug.

See Comments Requested in Connection with Court Remand of August 1998 Advanced
Services Order, Public Notice, CC Docket Nos. 98-11, 98-26, 98-32, 98-78, 98-91, 98-147 (rel. September 9,
1999).

591

para. 40.
592

Advanced Services Memorandum Opinion and Order and NPRM, 13 FCC Red at 24032, at

With packet switching, the packet switches place data units on inter-switch trunks only
when there are active communications between network users. When users are not sending each other
messages or packets, no bandwidth is used on the tnunks between packet switches. By contrast, with voice
connections between circuit switches, when both users are silent, the digital trunks carry digitally encoded
silence. Inter-switch bandwidth is required even when no information is being exchanged.
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303. We find that a component of the packet switching functionality, and
included in our definition of packet switching is the Digital Subscriber Line Access
Muttiplexer (DSLAM). The DSLAM splits voice (low band) and data (high band)
signals carried over a copper twisted pair. DSLAM equipment sometimes includes a
splitter. If not, a separate splitter device separates voice and data traffic. The voice signal
is transmitted toward a circuit switch, and the data from multiple lines is combined in
packet or cell format and is transmitted to a packet switch, typically ATM or [P. The
DSLAM combines: (1) the ability to terminate copper customer loops (which includes
both a low-band voice channel and a high-band data channel, or solely a data channel);
(2) the ability to forward the voice channels, if present, to a circuit switch or multiple
circuit switches; (3) the ability to extract data units from the data channels on the loops;
and (4) the ability to combine data units from multiple loops onto one or more trunks that
connect to a packet switch or packet switches.

304. We define packet switching as the function of routing individual data units,
or “packets,” based on address or other routing information contained in the packets. The
packet switching network element includes the necessary electronics (e.g., routers and
DSLAMSs). We find that packet switching qualifies as a network element because it
includes “all features, functions and capabilities . . . sufficient . . . for transmission,
routing or other provision of a telecommunications service.”>>> Because packet switching
and DSLAMs are used to provide telecommunications services, packet switching
qualifies as a network element.’** We adopt a definition of packet switching that does not
favor or disadvantage one packet switching technology over another. Our intention is to
define packet switching in such a way as to capture the functionality of packet networks,
without regard to a particular “packetizing” technology that an incumbent LEC has
deployed in its network. Several parties propose definitions of packet switching which
elaborate on the Commission’s existing circuit switching definition.”> We decline to
adopt proposed definitions of packet switching that exclude DSLAMs from the packet
switching functionality.®® We further decline to adopt equipment-sPeciﬁc packet
switching network elements, as proposed by Intermedia and e.spire.”>’ We find that with
today’s technology, packetizing is an integral function of the DSLAM. Accordingly, we
include the DSLAM functionality, with the routing and addressing functions of packet
switches, in our functional definition of packet switching.

% Local Competition First Report and Order, 11 FCC Red. at 15633, para. 262.

394 ALTS Reply Comments at 57.

393 CompTel Comments at 37-38; Qwest Reply Comments at 66.

396 CompTel proposed a definition that inclundes the “assembling, disassembling, addressing,
conversion or routing of digital information in packet form. The packet switching capability network element
shall include all features, functions and capabilities of the packet switching and/or routing devices.” CompTel
Comments, Appendix A at 5.

97 ¢.spire Joint Comments at 30-31.
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(ii)  Proprietary Concerns Associated With
Packet Switching

305. No party alleged that packet switching was proprietary within the meaning
of section 251(d)(2). We find that the record provides no basis for withholding packet
switching from competitors based on proprietary considerations or subjecting packet
switching to the more demanding “necessary” standard set forth in section
251(d)(2)(A).**® Instead we examine packet switching under the “impair” standard of
section 251(d)(2)(B).

(iii) Unbundling Analysis for Packet Switching

306. We decline at this time to unbundle the packet switching functionality,
except in limited circumstances. Among other potential factors, we recognize that the
presence of multiple requesting carriers providing service with their own packet switches
is probative of whether they are impaired without access to unbundled packet switching.
The record demonstrates that competitors are actively deploying facilities used to provide
advanced services to serve certain segments of the market — namely, medium and large
business — and hence they cannot be said to be impaired in their ability to offer service,
at least to these segments without access to the incumbent’s facilities. In other segments
of the market, namely, residential and small business, we conclude that competitors may
be impaired in their ability to offer service without access to incumbent LEC facilities
due, in part, to the cost and delay of obtaining collocation in every central office where
the requesting carrier provides service using unbundled loops. We conclude, however,
that given the nascent nature of the advanced services marketplace, we will not order
unbundling of the packet switching functionality as a general matter.

307. Both the record in this proceeding, and our findings in the 706 Report,
establish that advanced services providers are activelg deploying facilities to offer
advanced services such as xDSL across the country.”” Competitive LECs and cable
companies appear to be leading the incumbent LECs in their deployment of advanced
services.*®® For example, in 1999, Rhythms expects to roll out xDSL services in 1,000
end offices nation wide.*"! Covad’s planned network deployment is expected to reach 51

398 See MGC Comments at 21; Net2000 Comments at 13-14; Rhythms Comments at 19; TRA

Comments at 12.

%9 USTA UNE Reportat VI-1to 8. 706 Report, 14 FCC Red at 2398, In the 706 Report, we
concluded that incumbents and competitive carriers alike have made tens of billions of dollars of investment
in broadband facilities, Incumbent LECs alone have announced plans to offer broadband, xDSL services to
approximately twenty million homes in 1999. 706 Report, 14 FCC Red at 2419-20, para 42.

€90 See 706 Report, 14 FCC Red at 2423-24, para. 48. See aiso Comments of GTE at 74.

€l Rhythms Comments at 1 (“By the end of 1999, Rhythms plans to collocate networking
equipment in at least 1,000 central offices and be operational in 33 metropolitan markets.”).
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MSAs by the end of 1999.5 In the past year, NorthPoint deployed facilities capable of
transmitting xDSL signals in 17 metropolitan markets.*” NorthPoint plans to expand its
DSL-based local networks from 25 major markets, representing 37 metropolitan statistical
areas (MSAs), to 28 markets, or 61 MSAs, by the end of 1999.°** Qwest announced in
August 1999, that it is now providing DSL service in 13 U.S. markets and plans to
expand to more than 30 major markets by the end of 1999.°* In addition, EarthLink has
partnered with Sprint to offer nationwide xDSL service.*®® KMC Telecom Inc.
announced aggressive rollout of DSL services with plans to introduce additional
broadband applications by year-end.*”” Marketplace developments like the ones described
above suggest that requesting carriers have been able to secure the necessary inputs to
provide advanced services to end users in accordance with their business plans. This
evidence indicates that carriers are deploying advanced services to the business market
initially as well as the residential and small business markets.

308. Several parties, in addition to the incumbent LECs, argue that the
Commission should not unbundle packet switching or DSLAMS generally.®® We
recognize that equipment needed to provide advanced services, such as DSLAMS and
packet switches, are available on the open market at comparable prices to incumbents and
requesting carriers alike.*” Incumbent LECs and their competitors are both in the early

602 Covad Comments at 2 (“Covad’s planned network deployment by the end of 1999 will

cover 51 MSAs, more than 25% of the nation’s homes and businesses™).

603 NorthPoint Comments at 2 (“In the past year alone, for example, NorthPoint has begun

offering service in 17 new markets in the United States, including San Francisco, New York, Chicago,
Pittsburgh and Cleveland.”). See aiso Letter from John J. Heitmann, Counsel for Intermedia/e. spire to
Magalie R. Salas, Secretary, Federal Communications Commission (filed July 21, 1999). (“e.spire has
deployed 66 data switches nationwide and Intermedia has deployed 175 data switches”).

694 NorthPoint Launches DSL Service in the Twin Cities; Offering the Speediest Business-
Class DSL Service Around, August 3, 1999 <<http://www.northpoint. net/press/press_990803.html>>,
NorthPoint Brings DSL Internet Access to Baltimore, PRNewswire, March 30, 1999.

605 Qwest Launches Digital Subscriber Line Service, Cambridge Telecom Report, August 1,

1999 available at 1999 WL 3103900.

606 Telephony, Communications Daily, July 15, 1999, at 11,

607 Telephony, Communications Daily, June 8, 1999, at 10,

608 Northpoint Comments at 18-19 (stating that when competitive LECs have access to loops
and collocation, any competitive LEC can provide the necessary infrastructure, i.e. DSLAMS and packet
switches); Rhythms Comments at 26 (stating that incumbent LECs “must make their DSL AMSs available on
an unbundled basis when advanced service providers are unable to access a full clean copper loop.”); Ohio
PUC Comments at 15,

609 See ITIC Comments at 6-7 (*ILECs’ competitors can acquire and install equipment for

advanced services on a relatively equal footing with the incumbent LECs. The relevant electronic equipment
is produced by numerous vendors, establishing a competitive equipment market that can effectively discipline
prices, provisioning and other service terms for the foreseeable future.™).
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stages of packet switch deployment, and thus face relatively similar utilization rates of
their packet switching capacity. Packet switching utilization rates will differ from circuit
switching utilization rates because of the incumbent LEC’s monopoly position as carrier
of last resort. Incumbent LEC circuit switches, because they serve upwards of 90 percent
of the circuit switched market, may achieve higher utilization rates than the circuit
switches of requesting carriers. Because the incumbent LEC does not retain a monopoly
position in the advanced services market, packet switch utilization rates are likely to be
more equal as between requesting carriers and incumbent LECs. It therefore does not
appear that incumbent LECs possess significant economies of scale in their packet
switches compared to the requesting carriers.

309. Collocating in incumbent LEC central offices imposes material costs and
delays on a requesting carrier and materially diminishes a requesting carrier’s ability to
provide the services it seeks to offer. As discussed above, we identified the costs and
delays associated with collocation as factors that impair a requesting carrier’s ability to
self-provision circuit switches to serve residential and small business market *'® We see
no reason to distinguish a requesting carrier’s collocation-related costs and delays to
provide circuit-switched service from those collocation costs and delays incurred by
requesting carriers to provide packet-switched services. These costs and delays lead us to
find that competitors are impaired in their ability to offer advanced services without
access to incumbent LEC facilities. As discussed in more detail below, that conclusion is
not dispositive of whether unbundling is appropriate at this time under section 251(d)(2).
As discussed in section IV above, in addition to the “impair” standard we consider
whether unbundling will open local markets to competition and how access to a given
network element will encourage the ra}Jid introduction of local competition to the benefit
of the greatest number of customers.®'

310. NorthPoint argues that an additional impediment it faces when providing
advanced services using xDSL technologies is the absence of line sharing.*'* Currently,
many incumbent LECs offer advanced services over the high-frequency range of the same
loops they use to offer voice services. Although the incumbent EEC may use a single
copper pair to provide xDSL services, in the absence of line sharing, requesting carriers
providing xDSL services must purchase an additional unbundled loop to serve their
customers, thereby incurring additional non-trivial costs. In light of the substantial
number of packet switches deployed by competitive LECs, even in comparison to
incumbent LEC deployment, we conclude that these non-trivial costs are substantial
enough to impair the requesting carrier’s ability to provide the services it seeks to offer
within the meaning of section 251(d)(2). Unlike circuit switching services, however,
requesting carriers providing data services do not face the operational impediment of
obtaining a coordinated cutover of the loop on a timely basis, because they typically are

610 See supra Section (V(D)(1).

61l See supra Section IV.

612 e NorthPoint Comments at 14-15.
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providing service over a second line. Because such carriers purchase an additional
unbundled copper loop to serve the customer, the customer’s voice service is never
disconnected, and the requesting carrier faces none of the timing and quality impediments
associated with the “hot cut” process.

311. We further decline to unbundle specific packet switching technologies
incumbent LECs may have deployed in their networks. E.spire/Intermedia request that
we require incumbent LECs to unbundie: (1) the ports on their data switches or routers;
and (2) the connectivity, including the switching fabric and associated software functions,
between such ports at capacities ranging from DSO0 to DS3 3 E spire/Intermedia focus
their request upon a particular packet-switching technology -- frame relay %"
E.spire/Intermedia argue that they are impaired without access to these data unbundled
network elements to complete “virtual circuits” because they lack the incumbent LEC’s
economies of density and the ability to statistically multiplex data traffic to make efficient
use of transport facilities *'°

312. We reject e.spire/Intermedia’s request for a packet switching or frame relay
unbundled network element. First, as discussed above, we will define unbundled network
elements, to the extent practicable, in a technologically neutral manner so as to not favor
one particular packet switching technology over another. Defining an unbundled network
element according to a particular packet switching technology, such as frame relay,
violates this principle of technological neutrality. Furthermore, defining packet switching
elements according to a specific technology creates the possibility that as innovative
packet switching technologies are deployed, they may or may not fall within our
definition of packet switching. Second, e.spire/Intermedia have not provided any specific
information to support a finding that requesting carriers are impaired without access to
unbundled frame relay. We note, however, that e.spire/Intermedia are free to demonstrate
to a state commission that lack of unbundled access to the incumbent’s frame relay
network element impairs their ability to provide the services they seeks to offer. A state
commission is empowered to require incumbent LECs to unbundle specific network
elements used to provide frame relay service, consistent with the principles set forth in
this order.

313. We do find, however, one limited exception to our decision to decline to
unbundle packet switching. Access to packetized services to provide xDSL service
requires “clean” copper loops without bridge taps or other impediments. °'® Furthermore,

613 ¢.spire/Intermedia Comments at 29.

613 See Letter from John J. Heitmann, Counsel for Intermedia/e. spire, to Magalie R. Salas,
Secretary, Federal Communications Commission, CC Docket No. 96-98 (filed July 21, 1999) (Frame Relay
and Data UNEs Ex Parte).

615 Id

616 See Chio PUC Comments at 14-15; Covad Comments at 40; Northpoint Comments at 19;
Rhythms Comments at 15-16.
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xDSL services generally may not be provisioned over fiber facilities. In locations where
the incumbent has deployed digital loop carrier (DLC) systems, an uninterrupted copper
loop is replaced with a fiber segment or shared copper in the distribution section of the
loop. In this situation, and where no spare copper facilities are available, competitors are
effectively precluded altogether from offering xDSL service if they do not have access to
unbundled packet switching.®'” Moreover, if there are spare copper facilities available,
these facilities may not meet the necessary technical requirements for the provision of
certain advanced services. For example, if the loop length exceeds 18,000 feet, the
provision of ADSL service is technically infeasible. When an incumbent has deployed
DLC systems, requesting carriers must install DSLAMs at the remote terminal instead of
at the central office in order to provide advanced services. We agree that, if a requesting
carrier is unable to install its DSLAM at the remote terminal or obtain spare copper loops
necessary to offer the same level of quality for advanced services, the incumbent LEC can
effectively deny competitors entry into the packet switching market. We find that in this
limited situation, requesting carriers are impaired without access to unbundled packet
switching. Accordingly, incumbent LECs must provide requesting carriers with access to
unbundled packet switching in situations in which the incumbent has placed its DSLAM
in a remote terminal. This obligation exists as of the effective date of the rules adopted in
this Order. The incumbent will be relieved of this unbundling obligation only if it permits
a requesting carrier to collocate its DSLAM in the incumbent’s remote terminal, on the
same terms and conditions that apply to its own DSLAM. Incumbents may not
unreasonably limit the deployment of alternative technologies when requesting carriers
seek to collocate their own DSLAMs in the remote terminal.

314. Policy Goals. Incumbent LECs argue in this proceeding that their incentive
to invest and innovate in new technologies capable of providing advanced services will be
curtailed if we mandate unbundling.*'® We note that investments in facilities used to
provide service to nascent markets are inherently more risky than investments in well
established markets. Customer demand for advanced services is also more difficult to
predict accurately than is the demand for well established services, such as traditional lain
old telephone service (POTS).

315. We acknowledge that the incumbent LEC argument that unbundling may
adversely affect innovation is consistent with economic theory, but events in the
marketplace suggest that other factors may be driving incumbent LECs to invest in xDSL
technologies, notwithstanding the economic theory. For example, in January 1998, U S
WEST announced a rollout of ADSL service to 40 in-region metropolitan areas.®”” In

617 Level 3 Comments at 23; NorthPoint Comments at 18-19; Rhythms Comments at 27,

S13  BeliSouth Comments at 32-33; Bell Atlantic Comments at 43-45; U S WEST Comments at
57-58; SBC Comments at 74. We note that incumbent LECs made similar claims in response to our Nofice in
the Advanced Services docket. See Advanced Services Memorandum Opinion and Order and NPRM, 13
FCC Red 24012,

619

See US West at hitp://www nswest.com/about/communicator/vol2nol/7 html (US WEST
launched ADSL service in 40 in-region metropolitan areas during the first half of 1998),
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October 1998, BellSouth announced its plans to offer ADSL service to 1.7 million
customers in 30 markets by the end of 1998, and 23 additional markets in 1999.°%° In
January 1998, SBC announced a “massive rollout” of ADSL, “targeting more than 500
central offices and 9.5 million residential and business customers by year-end.”**! In
January 1999, Bell Atlantic announced plans to rollout ADSL service in several states and
entered into a marketing alliance with America On-Line in which Bell Atlantic hopes, by
the end of 1999 to make ADSL available to seven million subscribers.®* Combined, Bell
Atlantic and GTE have stated that the number of XDSL capable-lines available in region
will be 17 million and they will have ADSL capability in 550 central offices, allowing
them to serve as many as 6.1 million xDSL customers.*”® Such investments have been
planned and undertaken notwithstanding the fact that we sought comment in August 1998
on whether facilities used to provide advanced services must be unbundled pursuant to
section 251,%¢

316. Despite the encouraging signs of investment in facilities used to provide
advanced services described above, we are mindful that regulatory action should not alter
the successful deployment of advanced services that has occurred to date. Our decision to
decline to unbundle packet switching therefore reflects our concern that we not stifle
burgeoning competition in the advanced service market. We are mindful that, in such a
dynamic and evolving market, regulatory restraint on our part may be the most prudent
course of action in order to further the Act’s goal of encouraging facilities-based
investment and innovation.5*°

317. Our overriding objective, consistent with the congressional directive in
section 706, is to ensure that advanced services are deployed on a timely basis to all

620 See BeliSouth Rolls Out ADSL to ISP, CLEC, & IXCs, RBOC Update, Oct. 1, 1998.

21 See Telephony, Commmnications Daily, Jan. 13, 1998. See also, Bell Atlantic and SBC
Push Merger Plans to Analysts, Communications Daily, Nov. 17, 1998,

‘ 622
1998 at 1.

623

See Bell Atlantic to Offer Special ADSL Service for AOL, Comm. Daily, November 17,

See Communications Daily, July 21, 1999.

624 See Advanced Services Memorandum Opinion and Order and NPRM, 13 FCC Red at
24054-63 paras. 92-115. Furthermore, it is widely believed that incumbent LECs’ recent moves to offer
broadband to residential customers are primarily a reaction to other companies’ entry into broadband. In the
706 proceeding, U S West noted that when cable television-based broadband was available in three cities it
served, it anmounced competing service in 14 states and 43 cities. Reply Comments of U § West
Cotmunications, Inc, filed in CC Docket No. 98-147,at6 . 9.

625 The Commission emphasized the need for caution by regulators when it stated “we need to
be particularly carefut about any action we take to promote broadband deployment, given the nascent nature
of the residential market for broadband. At this time, the dimensions of broadband and the upper limits of
market-based supply and demand are unclear.” Advanced Services First Report and Order and FNPRM, 14
FCC Red. at 2436-37, para. 74.
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Americans so that consumers across America have the full benefits of the “Information
Age.” The advanced services marketplace is a nascent one. Although some investment
has occurred to date, much more investment in the fisture is necessary in order to ensure
that all Americans will have access to these services. We remain concerned about the
lack of deployment in rural areas. We note that we will carefully monitor the deployment
of broadband services to ensure that the objectives of section 706 and the Act are being
met. We decline to unbundle packet switching at this time, except for the limited
exception described above.

E. Interoffice Transmission Facilities
1. Background

318. Inthe Local Competition First Report and Order, the Commission
concluded that incumbent LECs must provide interoffice transmission facilities on an
unbundled basis to requesting carriers. In particular, the Commission required incumbent
LECs to provide dedicated and shared transport as an unbundled network element
pursuant to section 251(c)(3).5* The Commission found that such access was technically
feasible and would promote competition in the local exchange market.®*’ In that order,
however, the Commission declined to address the unbundling of incumbent LEC dark
fiber because the record provided insufficient evidence to decide that issue *

319. Inthe Nofice, we sought comment on the application of the “necessary” and
“impair” standards to previouslg identified unbundled network elements, including
interoffice transport facilities.** The Notice requested that parties include specific costs
and an analysis of the availability of alternative sources of transport supply.*** We also
sought comment on whether, in light of technological advances or experience in the
marketplace since adoption of the Local Competition First Report and Order, we should
modify the definition of any of the previously identified network elements including, for
example, the definition of “transport,” to include dark fiber ***

826 Jocal Competition First Report and Order, 11 FCC Red at 15717, para. 439. See also

Third Reconsideration Order, 12 FCC Red at 12475, para. 25.

27 Local Competition First Report and Order, 11 FCC Rcd at 15717-18, para. 439.

628 14 at 15722, para. 450. Dark fiber is deployed fiber optic cable connecting two points
within the incumbent LEC’s network. It is “dark” because it does not have electronics on either end of the
dark fiber segment to energize it to transmit a telecommunications service.

629 Nofice at para. 33.

00

31 74 atpara. 34.
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320. Incumbent LECs generally argue that interoffice transport should not be
unbundled where a single alternative source of transport is available.*> Competitive
LECs argue that because alternative sources of transport supply are largely unavailable,
requesting carriers are impaired without access to unbundled transport.**® Most of the
state commissions addressing this issue agree that transport should remain an unbundled
network element.***

2. Discussion

321. We find that requesting carriers are impaired without access to unbundled
dedicated and shared transport network. In particular, self-provisioning ubiquitous
interoffice transmission facilities, or acquiring these facilities from non-incumbent LEC
sources, materially increases a requesting carrier’s costs of entering a market or of
expanding the scope of its service, delays broad-based entry, and materially limits the
scope and quality of a requesting carrier’s service offerings. Although the record
indicates that competitive LECs have deployed transport facilities along certain point-to-
point routes, the record also demonstrates that self-provisioned transport, or transport
from non-incumbent LEC sources, is not sufficiently available as a practical, economic,
and operational matter to warrant exclusion of interoffice transport from an incumbent
LEC’s unbundling obligations at this time. Accordingly, we conclude that incumbent
LECs must offer unbundled access to their interoffice transmission facilities nationwide.

a. Dedicated Transport
(i) Definition

322. Inthe Local Competition First Report and Order, the Commission defined
dedicated interoffice transmission facilities as “incumbent LEC transmission facilities
dedicated to a particular customer or carrier that provide telecommunications between
wire centers owned by incumbent LECs or requesting telecommunications carriers, or
between switches owned by incumbent LECs or requesting telecommunications

632 Ameritech Commenits at 88; Bell Atlantic Comments at 30; BellSouth Comments at 53;

GTE Comments at 10, 59; SBC Comments at 50.
33 Ad Hoc Comments at 3; Cable & Wireless Comments at 37-38; Choice One Joint
Comments at 14, 18: CoreComm Comments at 25; Excel Comments at 4; KMC Comments at 12, 15; ; MGC
Comments at 2, 9, 21; NorthPoint Commments at 19; Net2000 Comments at 10,14; Prism Comments at 17;
TRA Comments at 12,15,

34 Connecticut DPUC Comments at 4; Florida PSC Comments at 11; lllinois Commission
Comments at 13; lowa Comments at 6-7; Kentucky PSC Comments at 2, Oregon PUC Comments at 2; Texas
PUC Comments at 14.
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carriers.”**® The Commission further concluded that incumbent LECs must provide all
techmcally feasible capacity-related services such as DS1-DS3 and OC3-OC96
services.

323. High-Capacity Transmission. We reaffirm that the definition of dedicated
transport set forth in the Local Competition First Report and Order includes all
technically feasible capacity-related services such as DS1-DS3 and OC3-0OC96 dedicated
transport services. We clarify that this definition includes all technically feasible
capacity-related services, including those provided by electronics that are necessary
components of the functionality of capacny-related services and are used to originate and
terminate telecommunications services. *’ We find that unbundling high-capacity
dedicated transport offerings will encourage competition and facilitate the deployment of
advanced services. Unbundling high-capacity dedicated transport offerings also addresses
claims by CompTel and other parties that non-incumbent LEC facilities cannot provision
sufficient bandwidth for data-intensive services.*® Accordingly, we modify section
319(d)(ii) of our rules to clarify that incumbent LEC must unbundle DS1 through OC192
dedicated transport offerings and such higher capacities as evolve over time. Our
intention is to ensure that the definition of interoffice transmission will apply to new, as
well as current technologies, and to ensure that competitors will continue to be able to
access these facilities as unbundled network elements as long as that access is required
pursuant to section 251(d)(2).

324. Notwithstanding the fact that we require incumbents to unbundle high-
capacity transmission facilities, we reject Sprint’s proposal to require incumbent LECs to
provide unbundled access to SONET rings.*® In the Local Competition First Report and
Order, the Commission limited an incumbent LEC’s transport unbundling obligation to
existing facilities, and did not require incumbent LECs to construct facilities to meet a
requesting carrier’s reqmrements where the incumbent LEC has not deployed transport
facilities for its own use.*** Although we conclude that an incumbent LEC’s unbundling

83 Local Competition First Report and Order, 11 FCC Red at 15718, para. 440,

636 id

7 Incumbent LECs often deploy equipment such as the NEC RC-28D, Lucent DDM2000 and
(GR-303 to provide capacity-related services. See BellSouth Comments, Attachment A at 1.
638 For example, in Atlanta, Allegiance argues that the sole alternative transport network serves
only three incumbent LEC central offices and that the provider is unwilling or unable to provision sufficient
bandwidth to meet Allegiance’s requirements. Allegiance Comments at 19. See aiso Covad Comments at 47
(requesting that the Commission recognize that interoffice bandwidth is not unlimited and given Covad’s
bandwidth requirements, there will be an insufficient supply of interoffice transport if an incumbent LEC is no
longer required to unbundle transport); CompTel Comments at 42 (requesting unbundled access to high-
capacity or packet transport services.)

639 Sprint Comments at 38,

640 Local Competition First Report and Order, 11 FCC Red at 15722, para. 451.
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obligation extends throughout its ubiquitous transport network, including ring transport
architectures, we do not require incumbent LECs to construct new transport facilities to
meet specific competitive LEC point-to-point demand requirements for facilities that the
incumbent LEC has not deployed for its own use.

325. Dark Fiber. In addition, we modify the definition of dedicated transport to
include dark fiber. Dark fiber is deployed, unlit fiber optic cable that connects two points
within the incumbent LEC’s network. As discussed above, dark or “unlit” fiber, uniike
“lit” fiber, does not have electronics on either end of the dark fiber segment to energize it
to transmit a telecommunications service.**' Thus, dark fiber is fiber which has not been
activated through connection to the electronics that “light” it and render it capable of
carrying telecommunications services.**> To provide additional capacity, new electronics
are attached to previously “lit” fiber or to previously “dark” fiber. Because dark fiber is
already installed and easily called into service, we find that it is similar to the unused
capacity of other network elements, such as switches or “dead count” or “vacant” copper
wire that is dormant until carriers put it in service 5

326. We agree with state commissions and competitive LECs that dark fiber
meets the statutory definition of a network element, and therefore is included within the
definition of the dedicated interoffice transport network element.*** Section 153(29) of
the Act defines the term “network element” as a “facility or equipment used in the
provision of a telecommunications service, including “features, functions, and capabilities
that are provided by means of such facility or equipment.”®*’ The Supreme Court upheld
this broad definition of a network element and acknowledged that it includes not only

41 See supra Section (V)(AX2).

642 Choice One Joint Comments at 25; CO Space Comments at 2; KMC Comments at 21,

8B See, eg, Petition for Arbitration of an Interconnection Agreement Between AT&T
Communications of the Pacific Northwest, Inc. and GTE Northwest, Incorporated, Washington UTC Docket
No. UT-960307, Commission Order Approving Interconnection Agreement, at 19-20 (1997) (“As a form of
spare capacity, “dark” fiber is not fundamentally different than “dead” copper.”). See also Comments of CO
Space at 12, (citing a New Hampshire commission finding that “the fact that dark fiber is not currently used in
the provision of service to customers for a fee does not distinguish itself from other network elements.”)
(citation omitted).
644 Ilinois Commission Comments at 10; Iowa Comments at 9; GSA Comments at 7,10; Cable
and Wireless Comments at 34; CO Space Comments at 7, Waller Creek Comments at 17; See also Texas
Commission Comments at 16; KMC Comments at 21.

643 47 U.5.C. § 3(29) provides that: “The term ‘network element” means a facility or
equipment used in the provision of a telecommunications service. Such term also includes features, functions,
and capabilities that are provided by means of such facility or equipment, inchading subscribers mumbers,
databases, signaling systems, and information sufficient for billing and collection or used in the transmission,
routing, or other provision of a telecommunications service.,” 47 U.8.C. § 3(29). See also, Local Competition
First Report and Order, 11 FCC Red at 15631, para, 258.
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physical elements but non-physical elements as well.** Because dark fiber is unused
transport capacity, we find that it is “a feature, function, and capability of facilities used to
provide telecommunications services.”®"" In addition, we note that since the Commission
released its Local Competition First Report and Order, several states, acting through
arbitration proceedings, have required incumbent LECs to unbundle dark fiber interoffice
transport facilities, and several federal district courts, in affirming state commission
decisions, have held that dark fiber meets the statutory definition of an unbundled
network element °4*

327. We reject incumbent LECs’ arguments that because dark fiber is transport
that is not currently “used” in the provision of a telecommunications service, within the
meaning of section 153(29), it does not meet the statutory definition of a network element
or the definition of interoffice transport.*** Rather, we agree with the Illinois Commission
that the term “used in the provision of telecommunications service” in section 153(29)
refers to network facilities or equipment that is “customarily employed for the purpose”
of providing a telecommunications service.** Although particular dark fiber facilities
may not be “lit” they constitute network facilities dedicated for use in the provision of
telecommunications service, as contemplated by the Act. Indeed, most other network
elements have surplus capacity or can be upgraded to provide additional capacity and
therefore are not always “currently used” as the term is interpreted by incumbent LECs.
For example, switches, loops, and other network elements each may have spare, unused
capacity, yet each meets the definition of a network element.®*!

328. We acknowledge that it would be problematic if some facilities that the
incumbent LEC customarily uses to provide service were deemed to constitute network
elements (e.g., unused copper wire stored in a spool in a warehouse). Defining such
facilities as network elements would read the “used in the provision” language of section
153(29) too broadly.®”* Dark fiber, however, is distinguishable from this situation in that

846 Jowa Utils. Bd, 119 5. Ct. at 731.

647 CO Space Comments at 3 (and cases cited therein).

5% See CO Space Reply Comments at 3 (and cases cited therein).

64 GTE Comments at 64, 80; US WEST Comments at 39-40; Bell Atlantic Reply Comments
at 31,
630 MCI Corp.: Pefition for Arbitration Pursuant to Section 252(b) of the Telecomms. Act of
1996 to Establish an Interconnection Agreement with Central Tel. Co. of Ili., 96 AB-009, 1997 Ull. PUC
LEXIS 61, at *7 (Feb. 5, 1997) (emphasis added).

81 See, eg., “Asa form of spare capacity, “dark” fiber is not fundamentally different than
“dead” copper.” In the matter of the Petition for Arbitration of an Interconnection Agreement Between
AT&T Commumications of the Pacific Northwest, Inc. and GTE Northwest, Incorporated, Washington UTC
Docket No. UT-960307, Commission Order Approving Interconnection Agreement, at 19-20 (1997).

2 47US.C §153029).
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it is physically connected to the incumbent’s network and is easily called into service.
Thus, as indicated above, we conclude that dark fiber falls within the statutory definition
of a network element.

329. We also note that our reading of the term "used" comports with the
Commission's interpretation of the term "provide” in the context of section 271,
Specifically, in the order denying Ameritech’s application to provide long distance
service pursuant to section 271 of the Act, the Commission rejected competitors’
arguments that the term “provide” requires the BOC to “actually furnish” a checklist
item **® Rather, the Commission concluded that the term “provide” requires incumbent
LECs to “make available” to requesting carriers the checklist item in question upon
reasonable demand ®** Similarly, we interpret the term “used” in the definition of a
network element to mean “capable of being used” in the provision of a
telecommunications service.

330. We do not agree with GTE that, unlike vacant copper, dark fiber does not
qualify as interoffice transport.®>> According to GTE, dark fiber differs from extra copper
pairs in a cable because dark fiber is “unused inventory,” whereas copper cable is
installed to provide maximum flexibility.*® We find this to be a distinction without a
difference. Whether located in the loop plant or in the transport network of an incumbent
LEC, both copper and fiber represent unused capacity. Accordingly, we conclude that
dark fiber falls within the dedicated transport network element’s “facilities, functions, and
capabilities.”®*’

(ii)  Proprietary Concerns Associated with
Dedicated Transport

331. Inthe Local Competition First Report and Order, the Commission did not
identify any proprietary concerns associated with dedicated transport.**® No party has
identified any proprietary concerns associated with unbundled dedicated transport in this
phase of the proceeding, and we find none. We therefore apply the “impair” standard of
section 251(d)(2) to determine whether dedicated transport is subject to the unbundling
obligations of the Act.

853 Ameritech Michigan 271 Order, 12 FCC Red at 2060102, para. 110.

654 Id

635 GTE Comments at 64.

656 Id.

857 47US.C. § 13(29). We address incumbent LEC concerns about their special need for fiber
reserves below. See infra Section V.E.2.

%% The Commission reaffirmed this conclusion in the Local Competition Third
Reconsideration Order, 12 FCC Red at 12480-12481, para 32.
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(iii)  Unbundling Analysis

332. We conclude that lack of access to unbundled interoffice transport impairs a
carrier’s ability to provide the services it seeks to offer. Requiring carriers to self-
provision, or acquire from third-party providers, extensive interoffice transmission
facilities materially increases the costs of market entry or of expanding service, delays
broad-based entry, and limits the scope and quality of the competitor's service offerings.
Neither self-provistoning interoffice transport facilities nor obtaining these facilities from
third-party sources is an adequate alternative to the ubiquitous transmission facilities that
a competitor can obtain from the incumbent LEC under section 251°s unbundling
obligations. Accordingly, we require incumbent LECs to provide unbundled access to
their interoffice transmission facilities.

333, Although the record indicates that competitive LECs have deployed
interoffice transport facilities along selected point-to-point routes, primarily in dense
market areas, we find that the these facilities are not available, as a practical, economic,
and operational matter, such that a requesting carrier’s ability to provide the services it
seeks to offer would not be impaired without access to the incumbent’s ubtquitous
interoffice transmission facilities. Specifically, the competitive transport facilities that
currently exist do not interconnect all of an incumbent LEC’s central offices and all
interexchange carrier’s points of presence within an MSA, or a substantial portion thereof.

334. Availability of Alternatives Outside the Incumbent’s Network. Local
comget’tors began deploying fiber networks in urban markets approximately 15 years
ago.”” Incumbent LECs have provided a significant amount of data indicating the
location of transport facilities deployed by competitive LECs. For example, the
incumbents submitted, through the USTA UNE Report, data that indicates that, by the
end of 1998, competitive LECs had deployed interoffice transport in approximately 300
cities.%° According to the USTA UNE Report, competitors have deployed nearly 30,000
route miles of fiber within the top 50 MSAs.*"

335. In addition, the USTA UNE Report states that of the top 50 MSAs, forty-
seven are served by at least three competitors; 29 are served by five or more competitors;
and 16 are served by seven or more competitors.*> The USTA Report also asserts that
requesting carriers have deployed fiber in all but 15 of the MSAs ranked between 50 and

659 In 1985, New York state regunlators granted Teleport authority to provide interoffice

services in New York City. See Case 28891, Teleport Communications (NYDPS Jan., 7, 1985).
660 Among the competitors with the most extensive fiber networks are AT&T, MCI, Sprint,
Qwest, Level 3, Enron, MFN, Williams, Frontier, IXC, NEXTLINK, Intermedia, Hyperion, RCN, GST, ICG,
Electric Lightwave and e.spire. See USTA UNE Reporf at I1.

661 USTA UNE Report Appendix B at I1-6.

662 Id.
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150%% and that competitors have centered their deployment of competitive fiber around
“dense” wire centers, which USTA defines as wire centers with 40,000 or more access
lines.*** The USTA UNE Report also maintains that as of March 1999, incumbent LECs
have the following number of wire centers that are served by at least one competitive
fiber provider: Ameritech 161; Bell Atlantic 274; BellSouth 136; GTE 70; SBC 284; US
WEST 118.°%

336. The incumbents also provide evidence of the number of collocation
arrangements in many of their wire centers. Relying on this data, the incumbents argue
that there are significant alternatives to interoffice transport services available. According
to USTA, the fact that competitors have operational collocation arrangements in
approximately 874 dense wire centers implies the presence of competitive fiber
“nearby.”®* In particular, according to the USTA UNE Report, of the wire centers with
20,000 or more lines, 90 percent in the SBC region, 72 percent in the Bell Atlantic region,
and 74 percent in the US West region have collocation, which the incumbents assert
signifies competitive transport is available.5¢’

337. Bell Atlantic also argues that its Competitive Alternative Transport
Terminal (CATT) service, currently offered on a trial basis with Metromedia Fiber
Network Services (MFN), offers high capacity interoffice dedicated transport services to
any collocated carrier. Bell Atlantic claims that MFN has entered into this CATT
arrangement in a large number of end offices and that CATT will be generally available
to other carriers pursuant to tariff, *®

338. Other evidence in the record, however, undermines the incumbents’
suggestion that competitive fiber is sufficiently available that transport should not be
unbundled. MCI WorldCom, for example, provides information about the number of
transport providers in the six major cities included in the USTA survey. According to
MCI WorldCom, only eight of the 138 wire centers in Los Angeles have three or more
collocators that provide transport.®®> Similarly, MCI WorldCom states that only four of
64 wire centers in Seattle have three or more collocators providing transport and only one

663 Id

664 The USTA UNE Report argues that there is a close correlation between collocation and the
presence of competitive fiber facilities in these dense wire centers. UST4 UNE Report at 1-8.

663 USTA UNE Report at 1120,

666 id

67 14 atI-8.

%68 See Letter from Dee May, Federal Regulatory - Bell Atlantic, to Magalie R, Salas,
Secretary, Federal Communications Commission, Docket 96-98 (filed July 13, 1999).

662 See MCI WorldCom August 13, 1999 Ex Parte,
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of 25 wire centers in San Jose has three or more collocators providing transport. In
addition, MCI WorldCom reports that, in Minneapolis, Richmond and Washington DC
with 135, 51, and 158 wire centers respectively, no end office has three collocators
providing tra.nsport.670

339. In addition, NorthPoint reports that the incumbent LEC is the only source
of transport for at least 70% of central offices in which NorthPoint is collocated, even in
dense wire centers in large metropolitan areas.’”" Similarly, Sprint asserts that in New
York City, which is considered the most mature market in the country, Sprint continues to
use the incambent LEC extensively for transport because competitive fiber is not
available in suffictent numbers of incumbent LEC central offices for it to offer a
ubiquitous service in this area.®’?

340. Ubiquity. We conclude that, despite the evidence of some competitively
deployed interoffice transmission facilities, lack of access to the incumbent’s dedicated
transmission facilities impairs a requesting carrier’s ability to provide the services it seeks
to offer. The alternatives cited in the evidence submitted by the incumbents are not
ubiquitously available, and therefore competitive transport if not available as a practical,
economic and operational matter.

341. As an initial matter, we are not persuaded that the incumbents’ data
accurately reflects the extent to which alternatives are actually available to competitors.
In particular, we find that only at a granular, wire center-by-wire center level does the
record show the presence of competitive alternatives to the incumbent’s interoffice
transport, albeit on a non-ubiquitous basis. 5 Thus, without access to unbundled

570 Letter from Chuck Goldfarb, Director Law and Public Policy MCI WorldCom, to Larry

Strickling, Chief, Common Carrier Burean, Federal Commmunications Commission, CC Docket No, 96-98
(filed August 16, 199%9). MCI WorldCom contends that this level of collocation evidences an “astonishingly
small amount of transport competition.” fd

671 Letter from A. Richard Metzger, Jr., attorney for NorthPoint Commumications, to Magalie
R. Salas, Secretary, Federal Communications Commission, CC Docket No. 96-98 (filed August 13, 1999)
(NorthPoint submits data that in Atlanta, the incumbent LEC is the only transport alternative for 78% of COs
where it is collocated. In the San Francisco metropolitan area, the incumbent LEC is the sole transport
provider in 70% of COs where it is collocated. [n New York, the number is 75%; Chicago, 71%, Los
Angeles, 77% and Seattle, 73%. ). MCI WorldCom submitted an Ex Parte showing that out of approximately
20,000 incuombent LEC central offices nationwide, there are two end offices with five competitor collocations;
28 end offices with four competitor collocations and 63 end offices with three competitor collocations offering
competitive transport. See Letter from Chuck Goldfarb, Director Law and Public Policy MCI WorldCom to
Larry Strickling, Chief, Common Carrier Bureau, Federal Communications Commission, CC Daocket No. 96~
98 (filed August 13, 1999.).

672 Sprint Comments at 32-33.

673 As discussed above, we recognize that the Commission has established a framework for
incumbent LEC pricing flexibility in areas where competition for dedicated transport and most special access
services has developed. Competition evidenced by the satisfaction of certain triggers, to the extent they are
met, however, does not demonstrate that a requesting carrier is not impaired without access to unbundled
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dedicated transport, requesting carriers would be forced to create a patchwork of
alternative network facilities, where they have been deployed and are being offered to
other carriers, or alternatively to construct their own transport facilities. The USTA UNE
Report based its analysis on the markets that have attracted the most competitive transport
entry. For example, the USTA UNE Report states that “[I]n the Los Angeles MSA, 72
wire centers serve 40,000 + lines. Of these, 20 have at least one collocated competitive
LEC. An analysis of fiber route maps shows that CLEC fiber passes through at least 15
of 20 wire center areas with collocation.”®”* Thus, according to USTA’s data, 15 of 72
dense wire centers or approximately 21% of dense wire centers in the Los Angeles MSA
include competitive fiber “nearby.” ¢°

342. We note that the incumbents do not explain what is meant by fiber that is
“nearby.” Nor do incumbents explain how having fiber “nearby” reflects the availability
of ubiquitous transport alternatives. In addition, however, because the incumbents’ data
focuses only on the most dense wire centers, the data provides little to no information
about the availability of transport in less dense wire centers in the same cities. If the
analysis were expanded to include less dense wire centers, or wire centers serving less
than 40,000 lines, the analysis would presumably show a lower percentage of competitive
alternatives for the entire MSA than is reflected by the data provided by the incumbents.

343. Incumbents rely on the evidence of competitively deployed transport
submitted in the USTA UNE Report to argue that competitive LECs are not impaired
without access to unbundied transport facilities in locations where competitive LECs have
already deployed transport. Specifically, the incumbents argue that the Commission
should exclude dedicated transport from an incumbent LEC’s unbundling obligations in
any area where at least one requesting carrier has deployed transport facilities and has
collocated its own transmission equipment in an incumbent LEC central office.®” We

dedicated transport. The Commission’s pricing flexibility mles provide for flexibility where one requesting
carrier is collocated in a serving wire center. These rules allow incumbent LECs to meet competitive
transport entry with pricing flexibility. They do not, however, describe market conditions where requesting
carriers would not be impaired without access to unbundled transport. Furthermore, even in those areas where
competition for special access services is present and where, presumably the triggers for pricing flexibility
have been met, the price differentials between TELRIC-priced transport and special access may persist for an
indefinite period of time because the differential between unbundled transport and retail special access
services are significant. According to one commenter, in the San Francisco Bay Area, PacBell’s monthly
access charge for a DS3 special access service is more than 50% higher than unbundled transport. In New
York City, Bell Atlantic’s monthly DS3 tariff rate is 258% higher than the comparable unbundled network
element transport rate. In Miami, BeliSouth’s DS3 tariff rate is 353% higher than comparable unbundled
network element interoffice transport rates. See Covad Comments at 45, Attachment 3, Aff. of Mark Shipley
and David Rauschenberg, at para. 22-23.

67 USTA UNE Report at II-8.

675 Id

676 GTE Comments at 10, 59 (stating that the Commission should not unbundle transport in
wire centers with 15,000 or more access lines and the presence of one or more collocation arrangements);

Ameritech Comments at 88 (stating that the Commission should not unbundle dedicated transport in dense
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reject this argument. Although the incumbents’ evidence shows that nearly 30,000 route
miles of fiber have been deployed in the top 50 MSAs, there are few, if any alternative
transport facilities outside the incumbent LECs’ networks that connect all or most of an
incumbent LEC’s central offices and interexchange carriers’ points of presence within an
MSA %" Even where competitive alternatives exist, the alternatives generally do not
travel the same routes as the incumbent’s facilities. Thus, even if competitors were able
to purchase indirect routing from alternative providers, to the extent alternatives exist,
competitors more than hkely have to route their traffic along indirect, inefficient routing
patterns, thereby increasing their costs of transport.’® Thus, contrary to arguments made
by incumbent LECs, we find that the evidence demonstrates that a significant number of
central offices in a given MSA are not effectively served by competitive fiber facilities.

344. We reject any bright-line test that triggers elimination of an incumbent
LEC’s unbundling obligation based on the presence of a single competitor that has self-
provisioned transport in a particular market. As discussed above, in order to determine
whether or not a requesting carrier’s ability to provide the services it seeks to offer is
“impaired” within the meaning of section 251(d)(2), we must determine whether
alternatives outside the incumbent’s network are available as a practical, economic, and
operational matter, and determine whether unbundhng a particular element is consistent
with the goals of the Act. 679

345. In particular, we find that basing our unbundling rules on the bright-line
proposed by the incumbents does not address whether lack of unbundled access to the
incumbent’s ubiquitous transport facilities would impair other requesting carriers’ ability
to provide the services they seek to offer. Indeed, under the test proposed by the
incumbents, the first new entrant to deploy transport facilities in any particular market
would determine the degree and pace of competition in that market as well as the scope of

wire centers with one or more collocation arrangements); SBC Comments at 50 (stating that the Commission
should not unbundle dedicated transport in dense wire centers with one or more collocation arrangements);
BellSouth Comments at 53 (stating that the Commission should not require unbundling of dedicated transport
in Zone 1 and Zone 2); Bell Atlantic Comments at 30 (stating that the Commission should not require
unbundling of dedicated transport in any area here at least one carrier has deployed its own network and there
is the presence of one collocation arrangement); US WEST Comments at 48 (stating that the Commission
should establish a presumption that incumbent LECs do not have to unbundle transport to or from wire centers
with 20,000 or more loops and have one or more collocation arrangements).

77 USTA UNE Report at11-6. Covad states that it is dependent on incumbent LEC inter-office
transport for 83 percent of its transport requirements and that it has a choice of transport providers for less
than 7 percent of its collocation facilities. Covad Comments at 44. AT&T argues that it purchases 82% of its
dedicated transport requirements from incumbent LECs because competitive offerings are not ubiquitously
available, AT&T Comments at 122,

67 Letter from Robert Shanahan, Vice President, New England Voice & Data, to Magalie R.
Salas, Secretary, Federal Communications Commission, Docket 96-98 (filed July 15, 1999) (describing
Manchester, N.H. to Nashua, N.H. fiber buildout and increase of 11 miles over incumbent LEC’s route if a
competitive transport alternative is selected).

679 See supra Section (IV)X(B)(4).
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an incumbent LEC’s unbundling obligation, and would potentially result in the presence
of only two competitors in the market (e.g. a duopoly). Limiting the development of
competition in such a manner is contrary to the goals of the Act and is inconsistent with
the purpose of our unbundling rules.

346. In order to provide service, competitive LECs require dedicated transport
facilities that are more extensive than those that are currently deployed along the point-to-
point routes. The competitive alternatives that are available along limited point-to-point
routes do not necessarily allow competitive LECs to connect their collocation
arrangements or switching nodes according to the needs of their individual network
designs. These carriers also require dedicated transport to deliver traffic from their own
traffic aggregation points to the incumbent LEC’s network for purposes of
interconnection. Without access to the incumbent’s ubiquitous transport facilities,
competitive LECs are faced with the delays and costs of deploying their own transport
facilities to meet the demand. Alternatively, competitive LEC’s must utilize a patchwork
of competitive alternatives, where available, to collect and route traffic to the required
destination.

347. Entrance Facilities. Bell Atlantic and BellSouth specifically argue that
extensive deployment by competitive LECs of the transport link between the
interexchange carrier point of presence and an incumbent’s serving wire center (the
“entrance facility”), requires us to find that requesting carriers are not impaired in their
ability to serve these point-to-point markets.*” According to Bell Atlantic, for example,
there are competitors that serve approximately 90 percent of Bell Atlantic’s special access
transport customers.®*! According to BellSouth, 19 of their 302 wire centers have at least
one actual or pending collocation arrangement and one actual or pending entrance
facility.5**

348. We acknowledge that, based on the record before us, the entrance facility
market appears to be the most mature segment of the interoffice transport market, and
thus may, in some situations, provide requesting carriers with effective alternatives to
unbundled transport for certain point-to-point routes.°®> The record does not indicate,

680 See Letter from Susanne Guyer, Assistant Vice President, Bell Atlantic, to Magalie R.

Salas, Esq., Secretary, Federal Communications Commission, CC Docket No. 96-98 (filed August 25, 1999)
(Bell Atlantic August 25 Ex Parte); Letter from Kathleen B. Levitz, Vice President -- Federal Regulatory,
BellSouth, to Magalie R, Salas, Esq., Secretary, Federal Communications Commission, CC Docket No. 96-98
(filed August 16, 1999) (BeliSouth Aungust 16, 1999 Ex Parte).

81 See Bell Aflantic Angust 25, 1999 Ex Parte.

682 See BellSouth August 16, 1999 Ex Parte.

583 We note that, in addition, Bell Atlantic, Intermedia, Allegiance and Time Warner argue, in
a joint Ex Parte filing, that the Commission should establish a limitation on loop transport combinations to
prevent substitution of special access service for unbundled loop transport combinations in this segment of the
transport market. Letter from Edward D. Young, Associate General Counsel, Bell Atlantic, Heather B. Gold,
Vice President, Industry Policy, Intermedia Communications, Robert W. McCausland, Vice President,

159



Federal Communications Commission FCC 99-238

however, the extent to which these facilities are available to other requesting carriers or
whether the location of these facilities serve the transport needs of requesting carriers
seeking to provide service to particular locations. In particular, the incumbents’ data does
not indicate the locations at which competitive entrance facilities terminate, or whether
the facilities connect incumbent LEC serving wire centers to all or substantially all of the
interexchange carrier points of presence. Accordingly, we cannot conclude, based on the
record before us, that the competitive entrance facility market is providing requesting
carriers with effective alternatives to unbundled transport for all, or substantiaily all of the
routes requesting carriers would need in order to provide the services they seek to offer.

349. Dark Fiber. Incumbent LECs argue that some competitive LECs have
deployed significant amounts of fiber to meet the growing demand for transport services,
and that competitive LECs are not impaired without access to the incumbent’s unbundled
dark fiber.*** Incumbent LECs further argue that the presence of competitive fiber in
dense wire centers is evidence of a wholesale market for dedicated transport,635 and
support this claim by providing anecdotal evidence that competitors are swapping fiber
capacity with each other.® We disagree. Rather, we agree with those commenters that
argue that a competitive wholesale market for alternative network elements has not
developed for dedicated transport, in part because of the lack of ubiquitous transport
alternatives.®’

350. Although there is evidence of transport deployment by non-incumbent
providers along some point-to-point routes, the record does not support a general finding
that requesting carriers can, on a ubiquitous basis, practically and effectively substitute
transport services provided by other competitive carriers for unbundled transport. Indeed,
the record indicates that the “fiber frenzy” and “bandwidth markets” cited by incumbent
LECs are largely limited to portions of inter-city, long-haul networks that do not
ubiquitously reach the interoffice segments of the incumbent LEC’s network.®*® Lack of

Regulatory and Interconnection, Allegiance Telecom, Inc., Don Shepheard, Vice President, Federal
Regulatory, Time Warner Telecom, to Honorable William E. Kennard, Chairman, Federal Communications
Commission, CC Docket No. 96-98 (filed September 2, 1999). ALTS agrees and supports excluding entrance
facilities from an incumbent LEC’s transport obligation where a given point-to-point route does not meet the
impair standard. Letter from Jonathan Askin, Vice President, ALTS, to Magalie R. Salas, Secretary, Federal
Communications Commission, CC Docket No. 96-98 (filed September 3, 1999).

%% Bell Atlantic Comments at 31-32; GTE Comments at 82; US WEST Comments at 39-40.

These carriers argue that the evidence of competitively deployed fiber has created a “wholesale market” for
dark fiber.

683 Bell Atlantic Comments at 31: BellSouth Comments at 51; GTE Comments at 61.

68  See Letter from Kathleen B. Levitz, Vice President-Federal Regulatory, BellSouth to Jake
Jennings, Special Advisor, Common Carrier Bureau, Federal Communications Commission, CC Docket No.
96-98 (filed July 22, 1999).

687 AT&T Comments at 122; CompTel Comments at 42; ALTS Comments at 51.

688 AT&T Reply Comments at 128; Covad Comments at 44-45; Waller Creek Reply

160




Federal Communications Commission FCC 99-238

access to ubiquitous transport alternatives, which allow competitive LEC:s to interconnect
their networks with all the central offices serving their customers, will impair these
carriers’ ability to provide the services they seek to offer.*® Accordingly, we reject the
incumbent LECs’ argument that the presence of a competitive transport alternatives along
certain routes is evidence that requesting carriers generally are not impaired without
access to the incumbents’ unbundled dark fiber.

351. In addition, to the extent that there may be excess capacity along these fiber
routes, non-incumbent providers of competitive transport facilities are under no legal
obligation to offer their excess capacity to their competitors. Moreover, interexchange
carriers (IXCs) operate both as access customers of the incumbent LEC, as well as the
incumbent’s competitor in the local exchange market. These inter-carrier relationships
complicate the functioning of an effective wholesale transport market because the
alternative provider of transport is also a significant competitor.*® In these circumstances,
it is possible that local affiliates of IXCs could potentially discriminate against
unaffiliated requesting carriers seeking access to competitive transport facilities by
denying access altogether.

352, Although we include dark fiber in the unbundling obligations of section
251(c)(3), we note that GTE argues that it must maintain control of its dark fiber reserves
because, as a carrier of last resort, it is obliged to provide service to any and all customers
as the need arises.”' GTE also argues that requiring incumbent LECs to make their
reserve capacity available to new entrants discourages long term business planning and
deprives the incumbents of the fruits of their investment.** We note that with the
addition of electronics such as Dense Wave Division Multiplexing (DWDM) equipment,
incumbent and competitive carriers alike can expand the bandwidth of existing capacity

Comments at 11,
89 For Example, New England Voice & Data argues that substituting lit OC~48 fiber for
unbundled dark fiber would result in a material decrease in the reliability of its network because it wonld
introduce three additional multiplexers, and thus three additional potentiai points of failure, at each
collocation. In addition, New England Voice & Data claims that if it were required to purchase lit transport,
New England Voice & Data’s control and management of its interconnection links would become totally
dependent upon incumbent LECs. In contrast, if New England Voice & Data is able to obtain access to
unbundled dark fiber, it installs its own multiplexers to complete its SONET ring architecture and therefore
controls its own provisioning, surveillance and repair. Thus, according to New England Voice & Data,
substituting lit fiber for unbundled dark fiber in the interoffice transport segment of the network prevents it
from installing a highty reliable SONET ring architecture to offer ring-based services and introduces
additional failure points in a requesting carrier’s end to end transport service. New England Voice & Data
Comments at 12-13.
690 Because AT&T controls TCG and MCI WorldCom controls MFS, Sprint notes that it has
considerable reluctance to shifting its access dependence from potential long distance competitors, the
RBOCs, to its current long distance competitors. Sprint Comments at 34.

691 GTE Comments at 83-84.

% 14 ars4.
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without installing new dark fiber.*® We find that technological solutions such as these

largely address GTE’s concern that unbundled access to dark fiber may adversely affect
its ability to provide service. In addition, however, if incumbent LECs are able to
demonstrate to a state commission that unbundling dark fiber threatens their ability to
provide service as a “carrier of last resort,” states have the flexibility to establish
reasonable limitations and technical parameters for dark fiber unbundling.*** We
conclude, however, that for a limitation on dark fiber to be reasonable, it must relate to a
likely and foreseeable threat to an incumbent LEC’s ability to provide service as a carrier
of last resort. In establishing reasonable limitations and technical parameters for dark
fiber, states should acknowledge that requesting carriers require regulatory certainty in
order to implement their business plans.

353. Other Technologies. We reject Bell Atlantic’s proposal that the Commission
consider the availability of wireless transport in our unbundling analysis.**® The record
does not demonstrate that wireless transport options are available across any particular
MSA. Nor does the record address the question of whether integrating wireless transport
offerings into a wireline transport network allows providers to offer service of the same
quality and functionality as they would be able to offer using wireline alternatives.
Notably, NEXTLINK, the largest Local Multipoint Distribution Service (LMDS} licensee
and a potential source of competitive wireless transport, supports the continued
availability of unbundled dedicated transport network elements.*®

354. Tariffed Offerings. We also reject GTE and US West’s argument that
competitive LECs have access to ubiquitous transport through the use of the incumbents’
special access tariff arrangements.®”’ As discussed above, we give little weight to the

693 Dense Wavelength Division Multiplexing (DWDM) is a multiplexing technique that

permits multiple SONET or other optical signal formats to be carried on one fiber on different wavelengths.
The capacity of existing DWDM systems now exceeds several hundred gigabits per second (Gbps), and has
been approximately doubling each year for the past several years. DWDM allows carriers to extend the
capacity of their embedded fiber.

694 For example, the Texas Commission allows incumbent LECs, upon establishing need to the
satisfaction of the state commission, to revoke leased fiber from competitive LECs with 12 months notice.
The Texas commission’s dark fiber unbundling rules also allow incumbent LECs to take back underused (less
than OC-12) fiber, and forbid competitors in any two year period from leasing more than 25% of the dark
fiber in a given segment of the network. We believe the measures established by the Texas PUC address the
incumbent LEC’s legitimate concerns. Texas PUC Comments at 16-17. 'We note that MGC, a competitive
LEC that urges the Commission to unbundle dark fiber, also supports limitations such as those adopted in
Texas. See Letter from Scott A. Sarem, Assistant Vice President, Regulatory, MGC Communications, to
Christopher Libertelli, Attorney, Common Carrier Bureau, Federal Communications Commission, CC Docket
No. 96-98 (filed August 12, 1999).

693 Bell Atlantic Comments at 30.

9% NEXTLINK Reply Comments at 27.

697 GTE Comments at 61. See aiso Letter from Melissa Newman, Vice President — Federal
Regulatory, US West, to Magalie R. Salas, Secretary, Federal Communications Commission, CC Docket No.
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incumbent LEC’s special access tariffs.*** Moreover, the Commission previously

rejected this argument in the Local Competition First Report and Order.*® For reasons
the Commission articulated in that order, we reject the incumbents’ argument here. If we
were to adopt the incumbents’ approach, the incumbents could effectively avoid all of the
1996 Act’s unbundling and pricing requirements by offering tariffed services that,
according to the incumbents, would qualify as alternatives to unbundled network
elements. This would effectively eliminate the unbundled network element option for
requesting carriers, which would be inconsistent with Congress’ intent to make available
to requesting carriers three different competitive strategies, including access to unbundled
network elements.

355. Cost. We conclude that the costs of self-provisioning dedicated transport
facilities materially diminish a requesting carrier’s ability to provide the services it seeks
to offer. We agree with commenters that argue that replicating the incumbent’s vast and
ubiquitous transport network would be prohibitively expensive, and delay competitive
entry.”*® In the Local Competition First Report and Order, the Commission concluded
that a requesting carrier would incur “much higher costs” if it “had to construct all of its
own facilities” to match the scope of an incumbent LEC’s interoffice transport
network.”" Nothing has changed in the intervening three years to cause us to alter this
conclusion. Indeed, based on the record before us, we conclude that the material costs
and delays associated with self-provisioning duplicate, ubiquitous transport facilities
would impair a competitive LEC’s ability to offer services to a broad base of consumers.
Accordingly, we require incumbent LECs to offer unbundled access to their dedicated
transport facilities.

356. Self-provisioning dedicated transport requires competitive LECs to incur
significant direct and other costs, including the cost of fiber, the cost of deploying fiber in
public rights of way, trenching and the cost of purchasing and collocating the necessary
transmission equipment.”®*> For example, the record indicates that the direct equipment

96-98 at Pg. 2 (filed August 18, 1999) (atguing that the relevance of tariffed services as a substitute for
unbundled transport in the Local Competition First Report and Order is “no longer valid precedent.”).

98 See supra Section AV)(B)(4).

9% Local Competition First Report and Order, 11 FCC Red at 15644, para. 287.

790 California PUC Comments at 4-5; AT&T Comrments at 96; Cable and Wireless Comments
at 36, CompTel Comments at 40; CPI Comments at 21; Sprint Comments at 34-36. See also Letter from John
J. Heitmann, representing ALTS, to Magalie R. Salas, Secretary, Federal Comrumications Comumuission, CC
Docket No. 96-98 (fited Aug 6, 1999).

0 Local Competition First Report and Order, 11 FCC Rod at 15718, para. 441,

702 This can include such things as fiber distribution panels, optical terminating equipment,
multiplexers, digital cross connects, test access equipment, digital loop carrier equipment, power distribution
panels, and cable racks.
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costs of purchasing interoffice transport equipment exceeds $300 per line,”® and that the
cost of constructing alternative transport facilities (e.g., digging and backfilling trench)
are between $200,000 - $300,000 per mile in densely populated areas.”™ According to
GTE, the direct cost of constructing a one hundred mile dedicated transport facility is
close to $3 million.”

357. In addition, in order to use alternative transport facilities, either through
self-provisioning or through third-party providers, a competitive LEC must collocate at
the incumbent’s central office. Collocating in each end office imposes materially greater
costs on requesting carriers than would the purchase of the incumbent’s interoffice
transport facilities. Based on the record, it appears that the current range for non-
recurring charges for provisioning physical collocation arrangements is between $15,000
and $508,000 for each central office where a competitor serves customers with unbundled
loops.™ This results in an increase of between 15 and 20 percent to the costs of the
equipment installed in the cage.”’ In addition to the substantial costs of constructing and
collocating self-provisioned transport facilities, competitive LECs must incur additional
of negotiating and obtaining municipal rights-of-way permissions "°°

358. If a competitive LEC were required to obtain transport from multiple, non-
ubiquitous alternative providers of transport, to the extent it is available, they would incur
additional costs associated with coordinating back office billing and collection
arrangements, as well as the costs associated with coordinating operational issues arising
out of use of multiple vendors.”” While we acknowledge that the precise level of costs
will vary according to the business plans of each competitive LEC, we conclude that
contracting with third-parties to coordinate among multiple carriers in order to serve
ubiquitously would materially diminish the ability of a requesting carrier to provide the

703 AT&T Comments at 121.

4 14 at 120,

703 GTE Comments at Exhibit B, page 32.

708 See CompTel Comments at 39 (arguing that total cost of switch installation is $4-6 million),

77 AT&T Comments at 96. See also Bell South Comments, Attachment A at 1 (describing
$128,700 cost of purchasing necessary equipment for one collocation arrangement. ).

708 NEXTLINK states that to obtain a telecommunications franchise from the City of New
York, it was required to pay “exorbitant fees” to deploy facilities in public rights of way. NEXTLINK Reply
Comments at 29 (arguing that the City of New York assesses exorbitant fees and assesses a multitude of
discriminatory, non-competitively neutral requirements that are not imposed on Bell Atlantic.); AT&T
Comments at 121 {citing Beans Affidavit at para 12, describing 4% gross revenue fees associated with
Dearborn, Michigan franchise). See also Allegiance Comments at 19; Sprint Comments at 33; Network
Access Solutions Reply Comments at 11; NEXTLINK Reply Comments at 29; Qwest Reply Comments at
72-77;.

709 Sprint Comments at 34.
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services it seeks to offer. Moreover, because purchasing transport capacity is generally
less expensive at higher levels of capacity, competitive LECs using multiple providers
would lose efficiencies they would otherwise achieve if they were able to aggregate their
traffic over the facilities of one ubiquitous provider.”"®

359. We reject the incumbent LECs’ cost models that purport to demonstrate that
the fact that competitors have deployed a significant amount of fiber in downtown
business districts is evidence that the cost of self-provisioning transport facilities does not
impair a competitive LEC’s ability to provide the service it seeks to offer.”'' We find that
cost models estimating the costs of self-provisioning transport are highly sensitive to
assumptions that are not necessarily representative of the actual market place. For
example, BellSouth provides a cost model that analyzes the transport networks of several
competitive LECs located in Atlanta, and projects that the costs to the competitive LECs
of extending the scope of their network to reach all central offices within that city is
between $35 and $38 per DS1.”"? BellSouth does not explain the difference between its
model’s cost estimate of $35-338 per month, per dedicated DS1 and the cost estimate of
$84 per month, per dedicated DS1 generated by a model the Commission developed in its
universal service proceeding.””> Nor does BellSouth explain why the costs generated by
its model are significantly lower than the costs generated by the model developed by
Hatfield Associates, Inc., which shows the cost of a DS-1to be $110 per month.”**
Moreover, it is not clear whether BellSouth’s cost esttmates assume full utilization of the
transport facilities. For competitive LECs entering the market that have little usage, the
relevant comparison between the costs of self-provisioning and purchasing unbundled

7ie CompTel Comments at 42

T See, eg., USTA UNE Report at II-1; GTE Comments at Exhibit B, at 22-33 (Network
Engineering Consultants Inc.’s “ Analysis of Alternative Network Elements Availabie to CLECs™); Bell
Atlantic Comments at Exhibit C; Decl. of R. Dean Foremann/Charles L. Jackson, at 11-18. BellSouth
analyzes AT&T’s existing transport facilities in one representative market, Atlanta, and estimates that AT&T
could build out its existing facilities to deploy a ubiquitous transport network for an estimated average cost per
month of $36 per DS1 transport facility. See Letter from Kathleen Levitz, Vice President — Federal Regulatory
BellSouth, to Magalie R. Salas, Secretary, Federal Commumications Commission (filed July 30, 1999)
(BellSouth estimates MCI's cost per DS1 transport at $35 per month; ICG’s cost per DS1 transport at $36 per
month; and e.spire’s cost per DS1 transport at $38 per month). See also Comments of Belt Atlantic at 26,
Comments of GTE at 48 (Appendix D).

n See Letter from Kathleen Levitz, Vice President — Federal Regulatory BellSouth, to
Magalie R, Salas, Esq., Secretary, Federal Communications Commission (filed July 30, 1999).
n See generally Commission Takes Action fo Reform Universal Service Support for Non-
Rural Carriers Providing Service in High-Cost Areas and Commission Adopts Framework for Federal
Universal Service High-Cost support Mechanism; Commission Seeks Comment on the Input Values for the
Forward-Looking Cost Model, CC Docket No. 96-45; 96-262; 97-160, FCC No, 99-17 (released May 27,
1999).

4 BellSouth’s fill factor assamption of 75% may also not be representative of actual market

conditions for requesting carriers.
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transport from the incumbent should be based on the number of DS 1s actually carried, not
on the number of DS1s that could potentially be used by the requesting carrier.

360. Ameritech proposes the use of a model that, it asserts, shows that in two
second tier cities in Ameritech’s territory, it is economical for competitive LECs to build
ubiquitous transport networks of less than 100 miles to wire centers with a total of
100,000 access lines.”"* Even assuming, arguendo, that Ameritech’s model accurately
projects the theoretical viability or profitability of extending a competitive LEC’s
transport network, as noted by the Supreme Court, the ability to “amass earnings” alone is
not dispositive of whether or not a requesting carrier is impaired without access to the
incumbent’s unbundled transport. "'*We therefore find that cost models proposed by
BellSouth, Ameritech, and others do not accurately indicate the extent to which the costs
associated with self-provisioning transport materially diminish a requesting carrier’s
ability to provide the services it seeks to offer. Finally, as discussed above, we do not
base our unbundling analysis on individual business case analyses.”"’

361. Timeliness. We conclude that lack of access to the incumbent’s interoffice
transport network would materially delay a requesting carrier entry into the local market
or alternatively delay expansion of an existing carrier’s service offerings. Whether
requesting carriers self-provision interoffice transport, or purchase it from third-party
providers, they must collocate their own equipment at the incumbent’s central office.
Thus, collocation is an essential prerequisite to self-provisioned and third-party
provisioned transport, and the time required to collocate affects a requesting carrier’s
ability to provide service using dedicated transport.

362. Incumbents and requesting carriers provide different estimates about the
time required to implement a single collocation arrangements in an incumbent LEC’s
central office. In general, competitive LECs argue that each collocation arrangement
requires between six months and a year to provision.”'® In addition, these carriers argue
that the delay associated with implementing collocation arrangements is compounded as
competitive LECs expand their networks and seek to establish more collocation

713 Ameritech Fitzsimmons Aff. at pg. 32.

M8 Jowa Utils. Bd,, 119 8. Ct. 721, 734 (“An entrant whose anticipated annual profits from the
proposed service are reduced from 100% of investment to 99% of investment has perhaps been “impaired” in
its ability to amass eamnings, but has not ipso facto been ‘impair{ed] . . . in its ability to provide the services it
seeks to offer.”),

7 See supra Section IV)BX2).

"8 See supra Section (VD)(1). AT&T Comments at 91 (citing collocation delays of six to
eight months); CompTel Comments at 40 (stating that collocation takes several months at a minimum), MCI
WorldCom Reply Comments at 52 (stating that collocation takes 6 months to a year). New England Voice &
Data notes that it took six months to gain access to conduit space to pull cable 11,000 feet of fiber from Bell
Atlantic’s switch to New England Voice & Data’s switch. New England Voice & Data Comments at 14.
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arrangements.””® Incumbent LECs respond that they have provisioned collocation to
requesting carriers in a timely fashion and on a broad scale.”®

363. We acknowledge that collocation arrangements necessarily require some
time to implement, and that the amount of time required to order and provision a
collocation arrangement will vary from incumbent LEC to incumbent LEC and by
requesting carrier. Accordingly, we do not attempt to specifically quantify what
constitutes a reasonable provisioning interval for a single collocation arrangement. We
agree, however, with commenters that provisioning the multiple collocation arrangements
needed to provide a ubiquitous transport network within an MSA would compound
significantly the inherent delays associated with provisioning a single collocation
arrangement. NorthPoint contends that most incumbent LECs have imposed “governors”
on the number of collocation applications they will accept.”® Specifically, BellSouth has
limited the number of collocation applications a requesting carrier may file to five per
month, thereby delaying ubiquitous rollout of services.”” Requiring requesting carriers to
collocate in numerous end offices in order to obtain ubiquitous transport facilities would
materially delay the ability of requesting carriers to enter a market or to expand its service
offerings to the greatest number of consumers.

364. Several carriers argue that the process of securing necessary access to
rights-of-way, pole attachments, and conduit space significantly delays their ability to
compete.’? For example, NEXTLINK notes that it took two years to negotiate and
obtain a telecommunications franchise from the City of New York before it could deploy
competitive facilities, and that it must ne%otiate separate agreements with each
municipality traversed by its fiber ring.”** We find that the delays of this magnitude

719 MCI WorldCom estimates that establishing a single collocation arrangement requires

approximately five months before the arrangement is in place. MCI WorldCom also argues, however, that if a
requesting carrier seeks to expand the scope of its services by requesting collocation arrangements, the
collocation delay amounts to several years before it can provide service. MCI WorldCom Comments, Herold
Declaration, at para. 10-11.

2% Ameritech Comments at 28, 77; SBC Reply Comments at 16; US WEST Reply Comments
at 44; Bell Atlantic Reply Comments at 14; BellSouth Reply Cominents at 36. SBC submitted an Ex Parte
presentation which states that the average caged collocation interval in Texas is 90 days and 55-70 days for
cageless collocation. In California, the average caged collocation interval is 120 days and 110 days for
cageless. See Letter from Lincoln E. Brown, Director — Federal Regulatory, SBC, to Magalie R. Salas,
Secretary, Federal Communications Commission, CC Docket No. 96-98 (filed July 15, 1999).

721 See Letter from John J. Heitinann, representing ALTS, to Magalie R. Salas, Secretary,
Federal Commmmnications Commission, CC Docket No. 96-98 (filed Aug 6, 1999).

72 .
2 See id.

73 New England Voice & Data Comments at 14; NEXTLINK Reply Comments at 28.

724 NEXTLINK Reply Comments at 29.
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associated with obtaining authority to access public rights-of-way materially delay the
ability of a requesting carrier to self-provision transport.

365. Functionality and Quality. We conclude that requiring carziers to utilize
alternative sources of transport imposes functional and quality disadvantages that
materially diminish a requesting carrier’s opportunity to provide the services it seeks to
offer. If the Commission were to adopt the incumbent LEC proposals to eliminate
unbundled access to interoffice transport in areas where there are one or more alternative
suppliers in the market, carriers would have to use multiple alternative suppliers, where
available, for their transport requirements. Using a patchwork of transport offerings
consisting of facilities acquired from competitive LEC/competitive access providers and
the incumbent LEC, in lieu of ubiquitous incumbent LEC transport facilities, would
introduce additional complexity into a ubiquitous end-to-end transport network. For
example, Sprint notes that when facilities of more than one carrier are involved, repair
times are roughly three times longer than if the entire transport network were controlled
by one carrier or provisioned exclusively through unbundled transport.”®* In addition,
Sprint argues that an end-to-end transport offering provisioned by multiple providers may
require several digital-to-analog and analog-to-digital conversions or protocol
conversions, which could lower total connection speeds otherwise achievable with a
single provider transport offering.”*® Although we do not conclude that digital-to-analog
or analog-to-digital protocol conversions result in a material quality degradation, we find
that, as a general matter, requiring requesting carriers to utilize a patchwork of
competitive alternatives, to the extent they are available, to collect and route traffic to the
required destination can result in a material degradation of quality in the service the
requesting carrier to seeks to provide.

366. Goals of the Act. We recognize that requiring incumbent LECs to unbundle
dedicated transport may be marginally overinclusive because of the presence of some
alternative fiber along selected point-to-point routes in dense markets. We believe,
however, that the benefits of uniform transport unbundling outweigh the costs of creating
a patchwork regime in which incumbent LECs would likely seek to litigate its transport
unbundling obligation on particular point-to-point routes where transport alternatives are
arguably available. As we stated above, unbundling requirements that provide uniformity
and certainty to the market will allow new entrants and fledgling competitors to
implement national and regional business plans and attract capital investment. Litigation
over the incumbents’ unbundling obligations requires the parties to these agreements and
the state commissions that approve them to expend vast amounts of time and resources
and would impede the development of competition.

725 Sprint notes that nationwide, incumbent LECs meet transport provisioning deadlines 90

percent of the time; while CLECs meet these dates between 48 and 68 percent of the time. Sprint Comments
at 34 and Appendix B, Decl. of Kevin E. Brauer, at 4.

726 Sprint Comments, Appendix D, “Sprint Experience with BellSouth,” at 4.
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367. Creating a patchwork of transport unbundling obligations would be
inconsistent with the goal of the 1996 Act to facilitate rapid entry into the local exchange
market. We reiterate the Commission’s conclusion in the Local Competition First Report
and Order that “[w]e recognize that there are alternative suppliers of interoffice facilities
in certain areas. We are convinced, however, that entry will be facilitated if competitors
have greater, not fewer, options for procuring interoffice facilities as part of their local
networks, and that Congress intended for competitors to have these options available from
competitors.”’>’ Furthermore, we believe that our decision to unbundle interoffice
transport is consistent with Congress’ recognition, in section 271, that providing
unbundled access to interoffice transport would encourage rapid entry into the local
exchange market.”®

368. We further find that the allegations of the competitive harms resulting from
a uniform transport unbundling obligation are overstated. We believe that there are
significant operational and technical incentives for a requesting carrier to eliminate its
reliance upon transport provided by incumbent LECs over the long term.”” Where
alternative providers build transport facilities to areas exclusively served by the
incumbent LEC’s facilities, requesting carriers may substitute those alternative sources of
transport as they become available. We therefore expect the need for unbundled transport
will decrease as competitive transport networks become more ubiquitous. We will closely
monitor the developments in the transport market to determine whether the transport
market, or a particular segment of this market, is supplying requesting carriers with
effective alternatives to the incumbent LEC’s unbundled network elements when we
reexamine these rules in three years.”°

b. Shared Transport

369. We find that lack of unbundled access to incumbent’s shared transport
would impair the requesting carrier’s ability to use unbundled switching.™' In particular,

"7 Local Competition First Report and Order, 11 FCC Rcd. 1571815719, at para 441.

8 47US.C.§2TIQEBXV).

729 Sprint contends that better financial results, over the long run, should be achievable by
increasing the return from capital dollars spend rather than continuing to expense to muitiple third party
transport providers. Sprint argues that dependence upon external vendors also increases the business
uncertainties and risks (in terms of pricing fluctuations, quality control, choice of vendors, changes in vendor
business strategy) associated with third party transport provisioning. Sprint Comments, Declaration of Kevin
Brauer, at 4.

70 See Letter from Ernest L. Bush, Jr., Assistant Vice President — BeliSouth
Telecommunications, to Lawrence Strickling, Chief, Common Carrier Bureau, Federal Communications
Commission, CC Docket No, 96-98 (filed August 16, 1999) (arguing that the “entrance facilities™ or POF to
incumbent LEC wire center segment of the transport market has developed to such an extent that requesting
carriers are not impaired without access to unbundled transport in this market segment.).

71 We note at the outset that a requesting carrier that uses its own self-provisioned switch,
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without access to unbundled shared transport, a requesting carrier would have to self-
provxsmn or purchase dedicated transport from the incumbent, which would materially
increase the costs and decrease the quality of services the requesting carrier could
provide, and would materially limit the carrier’s ability to serve a broad base of
customers. Accordingly, where an incumbent LEC provides requesting carriers with
access to unbundled switching, we require incumbent LECs also to provide access to
unbundled shared transport services.

(i) Definition

370. Inthe Local Competition Third Reconsideration Order, the Commission
defined shared transport as transmission facilities shared by more than one carrier,
including the incumbent LEC, between end office switches, between end office switches
and tandem switches, and between tandem switches in the incumbent LEC’s network.””
The Commission clarified in that proceeding that incumbent LECs are not required to
provide shared transport between incumbent LEC switches and serving wire centers.”>
No commenter in this phase of the proceeding specifically addressed the definition of
shared transport and the record provides no basis for modifying our definition of shared
transport.

371. Ameritech, however, argues that shared transport is not an “unbundled”
network element within the meaning of section 251(c)(3). Specifically, Ameritech argues
that under the Supreme Court’s ruling, incumbent LECs must provide to requesting
carriers pre-assembled combinations of individual unbundled network elements if the
element can be purchased separately.”* Because shared transport is technically
inseparable from unbundled switching requesting carriers do not have the option of using
unbundled shared transport without also taking unbundled local switching. Thus,
according to Ameritech, the shared trans g)ort element is not an “unbundled” element
within the meaning of section 251(c)(3).

rather than unbundled local switches obtained from an incumbent LEC, to provide local exchange and
exchange access service would use dedicated transpost facilities to carry traffic between its network and the
incumbent LEC’s network. Thus, the only carrier that would need shared transport facilities would be one
that was using an unbundled local switch. Requesting carriers may also utilize unbundled tandem switching
to substitute shared transport for common transport in situations where the requesting carrier is not providing
local service to the end user. We note that this use of shared transport is currently pending before the
Commission and we expect to address it in connection with the Further Notice adopted in this proceeding.

732 The definition of shared transport includes shared transport from one end office to another
end office. See 47 C.F.R. § 51.319(d)(1)(ii). It does not include the provision of shared transport from an
end office to an end user. See Centennial Joint Comments at 5.

3 Iocal Competition Third Reconsideration Order, 12 FCC Red 12453, at para. 27.

734 Ameritech Comments at 94-96.

735 Id.

170







Federal Communications Commission FCC 99-238

372. We reject Ameritech’s arguments. The Supreme Court upheld the
Commission’s interpretation that the phrase “on an unbundled basis” in section 251(c)
does not refer to physically separated elements but rather to separately priced elements.”*
Shared transport is an “unbundled” element because it consists of separately priced
switching and transport network elements. The fact it is technically infeasible for a
competitor to use shared transport with self-provisioned switching is irrelevant to whether
an element is “unbundled” pursuant to section 251(c)(3). In addition, the Eighth Circuit,
in affirming our decision in the Local Competition Third Reconsideration Order, rejected
Ameritech’s argument when it held that shared transport meets the definition of an
unbundled network element because it is a “feature, function, [or] capability,” that is
provided by facilities and equipment used in the provision of a telecommunications
service.”™ Accordingly, we conclude that shared transport meets the definition of an
unbundled network element.

(i)  Proprietary Concerns Associated With
Shared Transport

373. Ameritech asserts that its routing table used to provide shared transport is
proprietary. As discussed above, we reject Ameritech’s claim because we find that
incumbent LECs may not withhold access to unbundled local switching on the grounds
that switch routing tables are proprietary in nature under section 25 1(d)2)(A).”* With
the exception of Ameritech, no commenter identifies any proprietary concerns associated
with the provision of shared transport, and we identify none. Accordingly, we analyze
shared transport under the “impair” standard of section 251(d)}(2}B).

(iii) Unbundling Analysis

374. We conclude that a requesting carrier’s ability to provide the services it
seeks to offer is impaired without access to the incumbent’s unbundled shared transport.
Without access to unbundled shared transport, a requesting carrier would have to self-
provision or purchase dedicated transport from the incumbent, which would materially
increase the costs and decrease the quality of services the requesting carrier could
provide, and would materially limit the carrier’s ability to serve a broad base of
customers.”® Accordingly, we conclude that incumbent LECs must provide unbundled
access to shared transport.

375. Costs and Quality. We find that lack of unbundled access to the
incumbent’s shared transport facilities materially increases a requesting carrier’s costs of

B8 Jowa Utils. Bd., 119 S. Ct at 737.

737
(8th Cir. 1998).
738

Southwestern Bell Tel. Co. v. Federal Communications Commission, 153 F.3d 597, 603

See supra Section (V)Y(D)(1),

7% AT&T Comments at 99; Centennial Joint Comments at 7, TRA Comments at 39.
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providing service. As described above, we find that there is a lack of ubiquitous transport
alternatives available to requesting carriers. Thus, without access to the incumbent’s
shared transport facilities, a requesting carriers must either deploy its own dedicated
facilities or purchase dedicated transport from the incumbent. Because requesting
carriers, in the early stages of entering the local market, may not yet have sufficient
market information to forecast accurately their traffic volumes, they may miscalculate the
amount of dedicated transport capacity they will need. Specifically, an inability to
reasonably forecast traffic volumes would likely cause a requesting carrier to purchase an
insufficient amount, or conversely, too much dedicated transport capacity. In shared
transport arrangements, the switch routes the competitor’s traffic through the most
efficient trunking group available. The trunking group is shared among many users,
including the incumbent LEC’s end users, thereby reducing requestir}g carrier costs and
utilizing capacity only when necessary to route and complete a call.”

376. In addition, as traffic demands increase, a requesting carrier will incur a
non-recurring charge each time it purchases additional transport capacity. In contrast,
where a requesting carrier purchases unbundled shared transport to meet increased
customer demand, it effectively purchases the entire capacity of the incumbent LEC’s
network and will not incur non-recurring charges for additional increments of dedicated
transport capacity. Purchasing only those increments of capacity that the requesting
carrier requires to meet demand eliminates inefficient use of dedicated transport facilities.
In addition, at low volumes requesting carriers will incur significantly higher recurring,
per-minute costs to substitute dedicated transport for shared transport arrangements at low
volumes. We reiterate the Commission’s conclusion in the Third Order on
Reconsideration that “the relative costs of dedicated transport, including the associated
NRCs [nc_m—recurring charges), is an unnecessary barrier to entry for competing
carriers.”

377. According to Ameritech, competitive LECs have the option of using its end
office integration (EOI) service, a tariffed, retail service that Ameritech claims will carry,
on a minute-of-use basis, whatever interoffice transport traffic the competitive LEC
delivers to its point of interconnection.”” Under this plan, Ameritech would not require
requesting carriers to order dedicated transport facilities until their actual volume levels
justified provisioning a dedicated trunk. Consistent with the little weight we afford the

740 We recognize that competitors face significant demand uncertainty, particularly in the early

stages of entry, but as the local exchange market matures, competitors will be required to assume the normal
business risks of forecasting demand and provisioning transport to meet this demand.

"1 Local Competition Third Reconsideration Order, 12 FCC Red at 12488, para 50. In the
Third Reconsideration proceeding, AT&T contended that the cost is $.041767 per minute for dedicated
transport plus associated non-recurring charges. AT&T claimed that Ameritech would charge a total of
$5008.58 per DS1 and $58,552.87 per switch. AT&T argued that this compares with $.000776 per minute for
unbundled shared transport. Ameritech responded that the correct price for tandem routed dedicated facilities
cost is $.0031148 per minute plus associated NRCs. Id.

742 Ameritech Comments at 72.
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incumbents’ tariffed offerings for consideration as an alternative to dedicated transport,
we reject the argument that Ameritech’s tariffed EOI service eliminates the obligation to
unbundle shared transport.”*

378. We agree with commenters that argue that the ability to obtain access to
shared transport enables them to handle traffic at peak loads and maintain call blockage
levels that are at parity with those of the incumbent LECs.”** As the Commission stated
in the Local Competition Third Reconsideration Order, a new entrant entering the local
market with smaller traffic volumes would have to maintain greater excess transport
capacity relative to the incumbent LEC in order to provide the same level of service
quality (i.e. same level of successful call completion) as the incumbent LEC® We
conclude a requesting carrier would be impaired without access to unbundled shared
transport because it would have to choose between purchasing excess capacity or
incurring increased call blockage rates.

379. Goals of the Act. We find that requiring incumbent LECs to provide
unbundled access to shared transport is consistent with the Act’s goal of encouraging
requesting carriers to rapidly enter the local market and serve the greatest number of
customers. Requiring unbundled access to shared transport is particularly important
because it addresses the transport needs of requesting carriers in the early stages of
competitive entry by allowing competitors to efficiently purchase transport facilities as
they ramp up toward higher-capacity dedicated transport requirements. Furthermore,
when used in conjunction with unbundled switching, requesting carriers may find it
economical to serve the small business and residential markets using shared transport
because these market segments may not always support traffic volumes that justify using
dedicated transport services. Accordingly, we find that requiring unbundled access to
shared transport promotes the prompt development of competition to serve the greatest
number of customers, as intended by the Act.

F. Signaling Networks and Call-Related Databases

1. Signaling Networks

43 See supra Section (IV)(B)(4). There are also substantial questions concerning whether

Ameritech’s EOI includes the transport and termination charges Ameritech would levy on top of the per-
minute fees and the non-recurring charges that Ameritech would impose for establishing its EOI service,

74 MCI WorldCom Comments 62 and Tab 4, Decl. of John M. Wimmer, at para. 28; AT&T
Reply Comments at 108,

"5 Local Competition Third Reconsideration Order, 12 FCC Rod at 12488, para 51 (citing
William W. Sharkey, The Theory of Natural Monopoly, 184-85 (1982) (“that for a given number of circuits
the economies [of scale] are more pronounced at higher grades of service (lower blocking probability). The
cconomics of scale, however, decline substantially as the mumber of circuits increases. Therefore for small
demands, a fragmentation of the network couid result in a significant cost penalty because more circuits wounld
be required to maintain the same grade of service. At large demands, the costs of fragmentation are less
pronounced.”) Id
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a, Background

380. Inthe Local Competition First Report and Order, the Commission
concluded that incumbent LECs, upon request, must provide nondiscriminatory access to
their signaling networks on an unbundled basis.”*® The Commission stated that it was
technically feasible for incumbent LECs to provide such access, and that such access was
critical to entry in the local exchange market.”*’ The Commission concluded that
incumbent LECs must provide unbundled access to signaling networks as part of the
unbundled switch network element as well as on a standalone basis.”**

381. Inthe Notice, we sought comment on the application of the “necessary” and
“impair” standards to previously identified unbundled network elements, including
signaling networks.”® The Notice also requested that parties include specific costs and an
analysis of the availability of alternative signaling facilities.”

382. The majority of state commissions and competitive LECs commenting in
this phase of the proceeding argue that the incumbent LECs’ signaling networks should
be unbundled because alternatives to the incumbents’ signaling networks are more costly,
have lower quality, and do not provide the ubiquity of the incumbents’ networks.””' The

746 Local Competition First Report and Order, 11 FCC Red at 15738, para. 479. These

networks are referred to as “out of band” signaling networks, and they simultaneously carry signaling
messages for multiple calls. In general, most LECs’ signaling networks adhere to a Bellcore standard
Signaling System 7 (SS7) protocol. SS7 networks use signaling links to transmit routing messages between
switches, and between switches and call-related databases (such as the Line Information Database, Toll Free
Calling Database, and Advanced Intelligent Network databases). These links enable a switch to send queries
via the SS7 network to call-related databases, which return customer information or instructions for call
routing to the switch. A typical SS7 network includes a signaling link that transmits signaling information in
packets, from a local switch to a signaling transfer point (STP), which is a high-capacity packet switch, The
STP switches packets onto other links according to the address information contained in the packet. These
additional links extend to other switches, databases, and STPs in the incumbent LECs’ networks. A switch
routing a call to another switch will initiate a series of signaling messages via signaling links through a STP to
establish a call path on the voice network between the switches. /d. at paras 479-483,

™ Id at 15738, para. 479,

M8 Id at 15738-41, paras. 479-483,

[t Notice at para. 33.

750 Id.

31 See Florida PSC Comments at 6-7; Illinois Commission Comments at 14; lowa Comments
at 6; Kentucky PSC Commenits at 2; Allegiance Comments at 20; Cable & Wircless Comments at 37-38;
Choice One Joint Comments at 18; Cox Comments at 34-36; KMC Comments at 16-17; Level 3 Comments at
15-16; Net 2000 Comments at 15-16. But see MGC Comments at 31.
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incumbent LECs argue that based on the availability of alternative signaling providers,
requesting carriers are not impaired in their ability to provide services.”*

b. Discussion

383. We conclude that without unbundled access to the incumbent LECs’
signaling networks, a requesting carrier’s ability to provide the services it seeks to offer is
impaired. Requiring a requesting carrier to obtain signaling from alternative sources
would materially diminish its ability to provide the services it seeks to offer, due to the
quality differences between the signaling networks available from the incumbent LEC
and those available from alternative providers of signaling. As described below, we
conclude that neither self-provisioning signaling networks, nor obtaining this element
from third-party sources, is a sufficient substitute that would justify excluding signaling
networks from the incumbent LECs’ unbundling obligation under section 251(c)(3). We
therefore require incumbent LECs to provide requesting carriers with unbundled access
to their signaling networks.

% See Ameritech Comments at 114-116; BellSouth Comments at 76; GTE Comments at 54-

536; SBC Comments at 43; US WEST Comments at 47; USTA UNE Report, Tab 5, at 1-5.
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(i) Definition

384. Inthe Local Competition First Report and Order, the Commission defined
the signaling network element as 1ncludmg, but not limited to, signaling links and
signaling transfer points (STPs).”® No party commenting in this phase of the proceeding
has asked us to modify our definition, and we find no marketplace developments that
would cause us to re-evaluate our definition of the signaling network element.
Accordingly, we reaffirm the definition of s1§nalmg networks that was adopted in the
Local Competition First Report and Order.

(ii)  Proprietary Analysis

385. We agree with commenters that signaling links and STPs are not
proprietary.”>> Moreover, we do not discern any copyright, patent, or trade secret
implications to unbundling signaling links and STPs, and carriers do not generally rely
upon their signaling links and STPs to differentiate themselves from their competitors. In
addition, SS7 signaling networks generally adhere to Bellcore standards rather than LEC-
specific protocols, and provide seamless connectivity between networks. 736 We therefore
conclude that signaling links and STPs are not proprietary elements, and we analyze
signaling networks under the “impair” standard of section 251(d)(2)(B).

(iii)  Unbundling Analysis

386. Current switch technology requires each local switch to connect to a single
STP.”? All parties, including incumbent LECs, agree that because the incumbent LECs’
switching networks are already connected to a STP, a carrier that purchases unbundled
switching from an incumbent LEC must also purchase signaling from that incumbent

733 Local Competition First Report and Order, 11 FCC Rcd at 15724, para. 456.

754 1d at 1572324, para. 455.

735 See, e.g. Allegiance Comments at 19-20; Cox Comments at 34-35; e-spire Joint Comments

at 26.

756 Local Competition First Report and Order, 11 FCC Rcd at 15739, para. 481.

757 BellSouth Comments at 76. See also Ameritech Comments at 114 n.326 (citing James H.
Green, The Irwin Handbook of Telecommunications 297 (3™ Ed. 1997) (“ he SS87 network routes messages on
a point-to point basis using unique originating and terminating point codes. Each node in the network is
identified by its own unique point code/network address. When a call is set up between two end office
switches, the originating end office formulates an initial address message (LAM) to the terminating end office.
The [AM includes the originating telephone number, originating point code, terminating telephone number,
and terminating point code. To route a signaling packet successfully, the STP must associate each point code
with a particular end office. Existing technology, therefore, permits routing over only a single set of A-links,
(links between a specific end office and the SS7 network), for any given point code.”).
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LEC.™® In such cases, the incumbent LEC must provide access to its signaling network
from that switch in the same manner in which it obtains such access itself.”’

387. A requesting carrier that has deployed its own switch, or has purchased
switching from an alternative source, however, may purchase signaling from an
incumbent LEC and link its switch to the incumbent LEC’s signaling network.
Alternatively, the requesting carrier may self-provision signaling or purchase signaling
from an alternative provider. Thus, the only issue left to be resolved is whether
competitive LECs that do not purchase switching from an incumbent LEC are impaired
without unbundled access to the incumbent’s signaling network element.

388. We conclude that regardless of whether a requesting carrier self-provisions
its own switching, or purchases switching from an alternative source, the incumbent LEC
must provide the requesting carrier with unbundled access to the incumbent’s signaling
network, pursuant to section 251(c)(3). Consistent with our framework for unbundling as
set forth above, we find that in such situations, lack of access to unbundled signaling
systems materially diminishes the ability of a requesting carrier to provide the services it
seeks to offer, In particular, requiring a competitor to self-provision or use alternative
sources of signaling materially degrades the quality of its service to end users and
materially restricts its ability to provide service on a ubiquitous basis. We therefore
require incumbent LECs to provide requesting carriers that have deployed their own
switching facilities access to the incumbent LEC’s unbundled signaling network for each
of the requesting carrier’s switches. This connection shall be made in the same manner as
an incumbent LEC connects one of its own switches to a signaling transfer point.

389. Alternatives in the Market. The record indicates that there are several
alternatives to the incumbent LECs’ signaling networks available in the market.”®® In
particular, there are six major facilities-based SS7 network providers (AT&T, MCI
WorldCom, Illuminet, TNX, GTE-INS, and SBC/SNET) and four mid-sized facilities-
based SS7 network providers (GST, ICG, Intermedia and US LEC), that operate regional
$S7 networks.”®' In GTE’s service area, twelve competitive LECs have opted to build
their own signaling networks.” In addition, there are several suppliers of the equipment
used to operate a signaling network: Lucent, Tekelec, Nortel, Alcatel, IEX Corporation,

738 See, e.g., SBC Comments at 43 (“Signaling is a servant to switching. . . current technology

requires each local switch to link to one-and only one-signaling network. To the extent that a CLEC
purchases unbundied switching from an RBOC or GTE, it must necessarily connect to that same ILEC's
signaling network.”). See also BellSouth Comments at 76; MCI WorldCom Comments at 55, US WEST
Comments at 47, USTA UNE Report, Tab 5, at 1.

759 See Local Competition First Report and Order, 11 FCC Red at 15740, para. 483.

70 BellSouth Comments at 76; USTA UNE Report, Tab 5, at 1.

761 USTA UNE Report at V-5.

762 GTE Comments at 55.
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SummaFour, and Siemens.” We also note that the equipment produced by these

companies is based on standard interfaces and protocols.

390. As discussed above, however, the mere existence of alternatives outside the
network does not mean that requesting carriers are not impaired without unbundled access
to the incumbent LEC’s network.”** Based on our analysis of the factors identified above,
we find that a requesting carrier is materially diminished in its ablht to offer service if it
is not able to purchase signaling as an unbundled network element.”

391. Cost. Inlight of the significant evidence of multiple third-party providers
of signaling, we disagree with parties that assert that self-provisioning signaling, or
obtaining signaling from alternative providers, would involve substantial and material
cost and would delay competition in the local market.”® Although several states and
competitive LECs argue that replication of the incumbent LEC’s signaling network would
be “ext;’gnely costly,” they have not submitted cost data in the record to support their
claims.

392. Unlike self-provisioning a switch or network elements that are dedicated to
individual subscribers (i.e. the NID), deploying a signaling network does not require a
requesting carrier to incur substantial sunk and fixed costs, because a carrier does not
need multiple signaling facilities in order to establish a signaling network that is capable
of providing service to a broad base of customers. Rather, existing technology permits

763 rd at 54,

764 See supra Section (IV)(B)(4) (discussing the “impair” standard of section 251(d)(2)(B)).

765 Id

766 See MGC Comments at 31 (stating SS7 signaling “is made generally available on a national

basis and in a cost-effective manner.”).

767 Time Warner Reply Comments at 3. See also Illinois Commission Comments at 13 (The

[llinois Commission noted that utilization of the incumbent LECs switching signaling is required for the
completion of a call, and that a replication of the incumbent’s in-place network would be extremely costly,
thereby posing an impediment to competition.); Letter from Jonathan Askin, Vice President — Law, ALTS, to
Magalie Roman Salas, Secretary, Federal Communications Commission, CC Docket No. 96-98, at 2 (filed
Tuly 29, 1999) (ALTS July 29, 1999 Ex Parte) (“Start-up CLECs do not have big enongh 5§57 message
volumes to justify volume discounts that hub providers may offer to larger firms, creating a significant barrier
to entry since the CLECs cannot approach the low unit costs that the ILECs achieve with their own volumes.);
CoreConun Comments at 30 (CoreComm notes that requiring new entranis to incur the cost of deploying
redundant network architecture would significantly impair the ability of requesting catriers to compete. ),
Letter from Tina S. Pyle, Executive Director, Public Policy, MediaOne, to Jake E. Jennings, Policy and
Programming Division, Common Carrier Bureau, Federal Communications Commission, CC Docket No. 96-
98, Signaling Attachment at 1-2 (filed August 12, 1999) (MediaOne August 12, 1999 Ex Parte) (stating that
“MediaOne cannot economically self-provision a signaling system;” and estimating that “the point at which
the costs of providing the S87 network first were less than the cost of obtaining the SS7 network was the time
period at which MediaOne forecast slightly more than one million subscriber lines.”). We note that
MediaOne did not submit cost data in the record to support this ctaim.
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the carrier that is using its own switch to route signals over a single set of A-links (links
between a specific end office and the SS7 network for any given point code).”® The
carrier’s single STP can serve its entire network. Alternatively, a competitive LEC can
purchase signaling from the non-incumbent sources mentioned above. We agree with
MGC%I;[at cost-effective SS7 signaling networks are generally available on a national
basis.

393. Several parties argue that because alternative signaling providers have not
established the ubiquitous presence to match the incumbent LECs’ signaling footprint, the
cost of transport to an alternative provider’s signaling network materially increases the
requesting carrier’s cost.” © Replicating the ubiquitous signaling networks of the
incumbent LECs may be prohibitively expensive for some competitive LECs. In
addition, new entrants in the local market most likely do not have the scale necessary to
justify the investment needed to replicate the incambent LECs’ signaling networks. We
do not find sufficient evidence in the record, however, to support a conclusion that the
cost of self-provisioning or purchasing signaling from alternative sources, in and of itself,
would require us to unbundle the incumbent’s signaling network. Accordingly, we find
that the cost of non-incumbent LEC alternative signaling networks is not dispositive of
whether or not a competitive LEC’s ability to provide the services it seeks to offer is
materially diminished. For reasons we discuss below, however, we do find that
competitive LECs need to have access to a ubiquitous signaling network in order to
ensure the same quality of service as the incumbents.

394, Ubiquity and Quality. Although we do not conclude that the cost of self-
provisioning alternative signaling impairs a requesting carrier’s ability to provide the
services it seeks to offer, we find that lack of access to the incumbent LECs’ ubiquitous
networks materially diminishes this ability. We agree with commenters who argue that
because alternative vendors of signaling networks only have a few geographically
dispersed STPs, they cannot provide requesting carriers with signaling that is of
comparable quality to that of the incumbent LECs’ signaling networks.””"

768 See, e.g., Ameritech Comments at 114, n.326.

769 See MGC Comments at 31.

T See, eg, ALTS July 29 Fx Parte at 2-3 (stating that any CLEC ordering A-Link

connectivity “from the local ILEC can expect to pay for a local T1 within a few miles or so from their central
office for transport of the 56-kb signal. On the other hand, a CLEC ordering its ‘A-Links’ from an alternative
provider can expect to order a T1 for transport of several hundred miles from an IXC carrier.”); John J.
Heitmann, Net 2000, to Jake E. Jennings, Policy and Programming Division, Common Carrier Burcan,
Federal Communications Commission, CC Docket No. 96-98, Presentation at 2, 5 (filed August 13, 1999)
(Net 2000 August 13, 1999 Ex Parte) (stating that regional STP pairs require long transport links for
connectivity, and longer transport links lead to higher costs in smaller markets where connectivity with a
single pair of L.LEC STPs would be required).

L MCI WorldCom Reply Comments at 55-56. MCI WorldCom also noted “fi}f a CLEC
wishes to offer ubiquitous, high-quality local services, it must, as a practical matter, tap into the ILECs’
signaling networks and databases.” Id. at 55. See also Time Wamer Reply Comments at 16 (stating that
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395. The ubiquitous nature of an incumbent LEC’s signaling network provides it
with advantages that competitive LECs cannot achieve through use of alternative
signaling networks. For example, the Bell Operating Companies have deployed at least
one STP in every LATA.””? Each of the incumbent LEC’s STPs is connected to one or
more incumbent switches serving customers limited to a particular geographic area within
the incumbent LEC’s region, while alternative signaling systems t};%ically rely on a very
few or even a single STP pair as a gateway to its signaling system.’~ Consequently, if a
competitive LEC uses an alternative provider of signaling, the competitive LEC’s entire
customer base may be connected to a single STP pair. If an outage occurs within the
incumbent LEC’s signaling network, only those customers served by switches connected
to that particular STP will be adversely affected. In contrast, where a competitive LEC
relies on one or a small number of STPs to serve its entire network, a greater portion, if
not all, of the competitive LECs’ customers will be negatively affected by a network
outage.””* The lack of access to a ubiquitous signaling network could adversely impact
the competitive LEC’s customer satisfaction, thereby placing the competitive LEC ata
disadvantage vis-a-vis the incumbent.

396. We note that Time Warner claims that alternative signaling networks lack
diversity in signaling links that provide redundant signaling paths, and this lack of
diversity reduces the reliability of the signaling network.”> Time Warner argues that this

alternative SS7 vendors “do not offer anything close to an adequate substitiic” for incumbent LECs” SS7
signaling networks).

7 USTA UNE Report at V-1. See also MCI WorldCom Reply Comments at 55 (“No third
party vendor owns a signaling network in every Local Access Transport Area (“LATA”), nor do they provide
direct connectivity with the [LECs’ switches.””), Time Warner Reply Comments at 17 (“ILEC signaling
systems contain many STP pairs (typically one per LATA.”).

7B See, e.g, KMC Comments at 16-17 (noting that independent signaling vendors do not offer
signaling services everywhere), Time Warner Reply Comments at 17, Letter from Thomas Jones, Counsel for
Time Warner. Telecom, to Magalie Roman Salas, Secretary, Federal Communications Commission, CC
Docket 96-98, Attachment at 3 (filed July 15, 1999) (Time Wamer July 15, 1999 Ex Parfe) (noting “[m]ost
CLECs who have deployed switches have not deployed their own regional or national signaling networks.”).

M A munber of requesting carriers argue that they have experienced customer outages as a
result of utilizing alternative signaling providers. A single fiber cut, which affected 132 DS3s for nearly seven
hours, and an outage which disrupted service to 800 customers in four markets, demonstrated the material
decrease in quality experienced by Timne Warner when it utilized an alternative signaling provider. The cut
caused the vendor’s 8S7 network to block Integrated Switched Digital Network User Part (call set-up)
messages originating at Time Wamer’s Memphis switch. Thus, no call originating at a line served by the
Memphis switch and tenminating at a line served by another switch could be completed. Time Warner’s
problem with its 800 number service was caused by the failure of four of 19 T1s in the vendor’s network. The
problem lasted for approximately five hours. Time Warner also cited outages in Rochester, New York,
Memphis, Tennessee, and Raleigh, Nerth Carolina, which caused its customers to lose service and “seriously
damaged [its] reputation for high-quality, reliable service.” Letter from Thomas Jones, Counsel for Time
Wamer Telecom, to Magalie Roman Salas, Secretary, Federal Communications Commission, CC Docket 96-
98, Attachment at 1-3 (filed July 27, 1999) (Time Warner July 27, 1999 Ex Parte).

75 Time Warner Reply Comments at 16-18; Time Warner July 15, 1999 Ex Parte, Aiachment
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lack of diversity also feads to more frequent outages that directly impact customer
satisfaction.”’® Although we agree that lack of diversity in signaling networks could very
likely result in greater numbers of customers affected by network outages, Time Warner
has not provided evidence in this proceeding to support its specific claim.

397. Other commenters identify similar quality issues associated with the use of
alternative signaling networks.””’ We agree that a lack of redundant signaling paths may
increase the likelihood that more customers may be affected by signaling outages. We
are, however, unable to conclude based on the record before us, if the outages attributed
to a lack of diversity are isolated incidents, or if they are the result of an increased risk of
failure. Thus, we do not base our decision to unbundle the incumbent LECs signaling
networks on the lack of diversity in alternative providers’ signaling networks. As
discussed above, however, we find that a competitive LEC’s ability to provide the service
it seeks to offer is materially diminished, because alternative providers’ signaling
networks lack the ubiquity of the incumbent LECs’ networks, and that larger portions of a
requesting carrier’s network would likely be affected by a single point of failure on the
signaling network.””®

398. Other quality problems identified by ALTS’ members include poor
customer service associated with utilizing alternative signaling providers.”” While we
agree that these quality concerns may materially decrease the ability of requesting carriers
to provide the services it seeks to offer, we do not find them dispositive of whether
requesting carriers are impaired in general. In particular, it is not clear from the record

at 3. See alsv Time Wamer Reply Comments at 16 (“Signaling systems typically aggregate their traffic from
each STP pair to a regional STP pair, where additional information is stored in a call-related database. The
messages traveling between STP pairs are carried over signaling links, These signaling links are crucial to the
signal system networks, and signaling links must travel over diverse paths in order to be considered properly
redundant, and therefore reliable.”).

776 Time Warner July 27, 1999 Ex Parfe at Attachment at 3.

"7 See, e.g. Time Warner Reply Comments at 17. ALTS July 29, 1999 Ex Parte at 2,
Attachment at 1 (citing alternative vendors’ inability to attain personnel with the requisite skill and experience
to operate a reliable S87 signaling network); Cox Comments at 35 (stating that “use of third party vendors can
result in delays and errors that would not result if a CLEC is connected directly with the [LEC signaling
system.”};, ALTS July 29 Ex Parte at 3 (citing an ALTS member that has A-Link connectivity to three
signaling providers, one incumbent LEC and two altemative providers. The member stated that it has been
materially impaired in obtaining signaling service due to significant cbstacles it has encountered with
personnel, equipment, and ubiquity in its dealings with the two alternative providers. The member asserted
that it has maintained connectivity to the incumbent LEC because the alternative providers did not have any
capacity.).

T8 See, eg, MediaOne August 12, 1999 Ex Parte, Signaling Attachment at 1 (citing a failure
at an altemative signaling vendor’s STF, which caused signaling traffic to be re-routed to the vendor’s other
STP. Software problems at the second STP produced service degradation and an eventual outage of six hours,
which affected a number of carriers nationwide.). MediaOne also cited another STP failure by the same
provider, which resulted in an outage of nearly seven hours. /d

7% ALTS July 29, 1999 Ex Parte at 3.
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whether these quality concerns are isolated instances, or alternatively, are prevalent
throughout the industry.

399. Goals of the 1996 Act. We conclude that unbundling the incumbent LECs’
signaling networks will promote the development of facilities-based competition and
thereby encourage investment and innovation in new technologies and
telecommunications services. Competitive LECs deploying their own switches will not
have the incentive to do so if they are faced with having to rely on less ubiquitous and less
reliable alternatives for signaling. Unbundling the incumbent LECs’ signaling networks
will give competitive LECs incentive to deploy their own switches, because they can be
connected to the ubiquitous incumbent LECs’ signaling networks. The 1996 Act was
designed to spur competition in the local market. Our decision to unbundle incumbent
LECs’ signaling networks facilitates this goal, and creates options for consumers in their
local telecommunications service.

2, Call-Related Databases
a. Background

400. In the Local Competition Order, the Commission determined that access to
call-related databases was technically feasible, and concluded that incumbent LECs must
provide nondiscriminatory access to their call-related databases on an unbundled basis,
for the purpose of switch query and database response through the SS7 network.”® The
Commission also required incumbent LECs to provide unbundled access to the Advanced
Intelligence Network (AIN) platform. The Commission found that such access was
technicall}( feasible, and that competitors would be impaired without access to the AIN
platform,”®!

401. Inthe Notice, we asked parties to comment on unbundling the seven
network elements we previously identified, including signaling and call-related
databases.”™* Most requesting carriers argue that the Commission should require
incumbent LECs to provide access to call-related databases on an unbundled basis.”*
Incumbent LECs argue that access to call-related databases on an unbundled basis is not
required under section 251(d)(2).”**

780 Local Competition First Report and Order, 11 FCC Red at 15741, para. 484, Call-related

databases are those SS7 databases used for billing and collection or used in transmission, routing, or other
provision of a telecommuiications service, /d at n, 1126,

781 Id. at 1574345, paras. 488-491.

782 Noftice at para. 33.

"8 See, e, Allegiance Comments at 20; Cable & Wireless Comments at 37-38; KMC
Comments at 16-17; TRA Comments at 41.
784 See, e.g., Ameritech Comments at 116-118; BellSouth Comments at 76; SBC Comments at
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b. Discussion

402. We find that, as a general matter, requesting carriers’ ability to provide the
services they seek to offer is impaired without unbundled access to the incumbent LECs’
call-related databases. Thus, we require incumbent LECs, upon request, to provide
nondiscriminatory access to their call-related databases on an unbundled basis, for the
purpose of switch query and database response through the SS7 network. We conclude
that requesting carriers’ ability to provide the services they seek to offer is impaired
without unbundled access to the incumbent LECs’ AIN platform and architecture. Thus,
we find that incumbent LECs, upon request, must provide nondiscriminatory access to
their AIN platform and architecture. We also conclude, however, that service software
created in the AIN platform and architecture is proprietary and thus analyzed under the
“necessary” standard of section 251(d)(2)(A). Based on our “necessary’ standard, we
conclude that incumbent LECs are not required to unbundle the services created in the
AIN platform and architecture that qualify for proprietary treatment.

(i) Definition

403. Inthe Local Competition First Report and Order, the Commission defined
call-related databases as “databases, other than operations support systems, that are used
in signaling networks for billing and collection or the transmission, routing, or other
provision of telecommunications service.””®* The Commission further required
incumbent LECs to provide unbundled access to their call-related databases, including but
not limited to: the Line Information database (LIDB), the Toll Free Calling database, the
Local Number Portability database, and Advanced Intelligent Network databases.”™ No
commenter in this phase of the proceeding challenges the definitions of call-related
databases or AIN that were adopted in the Local Competition First Report and Order, and
we find no reason for modifying those definitions. As discussed below, however, we
clarify that the definition of call-related databases includes, but is not limited to, the
calling name (CNAM) database, as well as the 911 and E911 databases.

404. The Advanced Intelligent Network (AIN) uses distributed intelligence in
centralized databases to control call processing and manage network information,
eliminating the need for those functions to be performed at every switch.”®’ The AIN
database enables some call processing functions to be performed outside the switch.
There are two separate components of the AIN. The first component is the AIN platform
and architecture. The AIN platform and architecture basically consists of an off-line
computer known as the Service Creation Environment (SCE), Service Management

44-45.

783 Local Competition First Report and Order, 11 FCC Red at 15741 n.1126.

78 Id at 1574142, para. 484.

87 Id at 15724-25, para. 459.
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System (SMS),”® and AIN software. AIN services are designed and tested in the SCE. 7®
Once a service is successfully tested, the software is transferred to a SMS that administers
and supports service control point (SCP) databases in the network.”® The SMS then
regularly downloads software and information to a SCP where interaction with the voice
network takes place via signaling links and STPs.”"

405. When a software “trigger” is activated, an AIN capable switch uses the SS7
network to access databases, SCPs, that contain service software and subscriber
information, for instruction on how to route, monitor, or terminate the call. The second
component of the AIN is the AIN service software that is developed in the AIN platform,
and is used to provide telecommunications service. Examples of AIN services include:
deployment of number portability, wireless roaming, and advanced services such as
same-number service (i.e. 500 number service) and voice recognition dialing.

406. As a general matter, no commenter challenges the definitions of call-related
databases or AIN that were adopted in the Local Competition First Report and Order.
Several commenters, however, request that the Calling Name (CNAM) database be
classified as a call-related database.””? The CNAM database contains the name of the
customer associated with a particular telephone number and is used to provide Caller ID
and related services.”> We take this opportunity to clarify that the definition of call-
related databases includes, but is not limited to, the calling name (CNAM) database, as
well as the 911 and E911 databases. Call-related databases are databases that supply
information or instructions used for “billing and collection or used in the transmission,
routing, or other provision of telecommunications service.””* The CNAM, 911, and
E911 databases are call-related databases, because they are used for “billing and
collection, or used in the transmission, routing or other provision of a telecommunications

788 An SMS imterconnects to the SCP to send information and call processing instructions that

are needed for a network switch to process and complete a telephone call. It also provides carriers with the
capability of entering and storing data regarding the processing and completing of a telephone call.

" Local Competition First Report and Order, 11 FCC Red at 1572425, para. 459,

790 1d

1 1d.

2 See MCI WorldCom Comments at 60-62 (citing CNAM as the “Customer Name”
database); MediaOne Comments at 15-16. See also AT&T Comments at 110 (citing CNAM as the “Caller
Name” database); Cox Comments at 36.

793 See MCI WorldCom Comments at 60; MediaOne Comments at 15.

4 Local Competition First Report and Order, 11 FCC Rcd at 15741, n.1126. Updating or
compiling the information in these databases takes place through a separate process involving different
equipment. Carriers input inforration directly into a service management system (SMS), which downloads
such information into the appropriate database.
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service.””” CNAM databases are used to provide Caller ID and related
telecommunications services, and the 911 and E911 databases are telecommunications
services used to provide emergency assistance. We specifically identify the CNAM, 911
and E911 databases as being illustrative of call-related databases, and not as a
comprehensive list of all call-related databases.

407. We note that Low Tech Designs requests that the Commission require AIN
triggers and AIN trigger upgrades be made available to competitors on an unbundled
basis.””® We find that there is not enough evidence in the record to make a determination
about the technical feasibility of unbundling AIN triggers. We therefore decline to
expand our definition of call-related databases to include AIN triggers, and reaffirm the
definition of call-related databases in the Local Competition First Report and Order.
Low Tech Designs also requests that the Commission mandate the interconnection of
“CLEC-provided and other third-party AIN/SS7 Service Control Points and Intelligent
Peripherals.”797 We decline this request because we find that there is not enough
evidence in the record to make a determination as to the technical feasibility of
interconnecting third-party SCPs and Intelligent Peripherals to incumbent LECs’
signaling networks. Our refusal to grant Low Tech Design’s request in this proceeding
does not affect the ability of any state commission to address this issue.

(ii)  Proprietary Concerns Associated with
Call-Related Databases

408. With the exception of AIN service software, commenters do not identify
proprietary concerns associated with the provision of call-related databases. Moreover,
with the exception of AIN service software, we do not discern any copyright, patent, or
trade secret implications to unbundling call-related databases. Thus, with the exception of
AIN service software, we analyze call-related databases under the “impair” standard of
section 251(d)(2)(B).

409. Because certain services created in the AIN platform and architecture are
proprietary, we agree with Ameritech and BellSouth that if competitive LECs receive
“unbundled access to incumbent LECs’ AIN platforms, access to AIN service software

should not be unbundled.””® Ameritech cites a new proprietary service, “Privacy
Manager,” to illustrate why its AIN service software qualifies as a proprietary network
element. Privacy Manager is derived from the SCE, and allows consumers to screen

795 Id.

796 Low Tech Comments at 14.

797 Id.

7% Ameritech Comments, Tab A, Joint Affidavit of Debra J. Aron/Robert G. Harris
{Ameritech Aron & Harris Aff) at 20 (citing Ameritech’s new service, “Privacy Manager,” as an example of
AIN software the merits evaluation pursuant to the “necessary” standard of section 251(d)(2)(A)); BellSouth
Comments at 80-81.
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telemarketing calls.””® Ameritech asserts that Privacy Manager “includes several new and

useful improvements” that are subject to patent protection, and are the sub_]ect of several
pending patent applications.*®® Ameritech adds that Privacy Manager is currently a trade
secret because it has independent economic value, is not generally known by or readily
discernable to Ameritech’s competitors, and has been the subject of reasonable security
measures.*®! We agree with Ameritech that services such as Privacy Manager qualify as
“proprietary” treatment. We also agree that software services such as Privacy Manager
are new and innovative products used to differentiate the incumbent LECs’ service
offering. As such, they should be evaluated under the “necessary” standard of section
251(d)2)(A). ¥

(iii) Unbundling Analysis for Call-Related
Databases

(a) The “Impair” Standard

410. Consistent with our framework for unbundling set forth above, we find that
lack of access to call-related databases on an unbundled basis would materially impair the
ability of a requesting carrier to provide the services it seeks to offer in the local
telecommunications market.*® In particular, we are persuaded that there are no
alternatives of comparable quality and ubiquity available to requesting carriers, as a
practical, economic, and operational matter, for the incumbent LECs’ call-related
databases. Thus, we require incumbent LECs to provide non discriminatory access to
their call-related databases, including, but not limited to, the CNAM Database, the 911
Database, the LIDB, Toll Free Calling Database, AIN databases, and downstream number
portability databases, by means of physical access at the signaling transfer point linked to
the unbundled databases. Incumbent LECs must allow requesting carriers that have

79 Whena call is received and Caller ID cannot identify the caller because the number is

“blocked,” “unavailable,” “out of the area,” or “private,” Privacy Manager intercepts the call before the
telephone rings, and informs the caller that the number he or she has dialed does not accept calls from
unidentified mambers. The caller is then prompted to say his or her name or the company he or she represents
in order to complete the call. “If no name is given, the call is disconnected. If a name is given, the call rings
through, and the recorded name is played to the called party.” The called party is given the option of
accepting the call, declining the call or refusing a sales call.” Letter from John T. Lenahan, Assistant General
Counsel, Ameritech, to Magalie Roman Salas, Secretary, Federal Communications Commission, CC Docket

96-98, Proprietary Network Elements Attachment at 4-5 (filed July 30, 1999) (Ameritech July 30, 1999 Ex
Parte).

300 Id

801 Id. at 5-6.

802 We note that BellSouth states that it has invested heavily in internally developing
proprietary applications software that runs on its AIN platform, and that it has received patents on many of its
developments. BellSouth Comments at 80.

893 See supra Section (IV)(B)(4) (discussing the “impair” standard of section 251(d}2)(B)).
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purchased an incumbent LEC’s local switching capability to use the incumbent LEC’s
service control point element in the same manner, and via the same signaling links, as the
incumbent LEC itself An incumbent LEC must allow a requesting carrier that has
deployed its own switch and has linked that switch to an incambent LEC’s signaling
system to gain access to the incumbent LEC’s service control point in a2 manner that
allows the requesting carrier to provide any call-related database-supported services to
customers served by the requesting carrier’s switch.

411. We note that our analysis of call-related databases is intertwined with our
analysis of signaling, because signaling is necessary to obtain access to certain call-related
databases.®® Thus, our decision to unbundle the signaling network leads us to unbundle
call-related databases as well.®® We believe that access to call-related databases, such as
the LIDB, Toll Free calling, CNAM and Number Portability databases, encourages
efficient network architecture deployment and promotes the ability of new entrants and
established competitors to provide service in the local exchange market.**® We also agree
with commenters that access to the incumbent LECs' call-related databases is critical to
permitting the seamless routing and completion of traffic both among competitors and
between competitors and the incumbent LEC %"

412. With respect to AIN specifically, the Commission found in the Local
Competition First Report and Order that requesting carriers need equivalent access to the
incumbent LECs’ SMSs to populate their own information in call-related databases. The
Commission explained that information bound for many call-related databases is entered
into an SMS that then downloads the information to the databases for real-time use on the
network *®® To ensure efficient access to the incumbent LECs’ databases, we affirm that
incumbent LECs must provide a requesting telecommunications carrier with the
information necessary to enter correctly, or format for entry, the information relevant for
input into the incumbent LECs’ SMS. The Commission also found in the Local
Competition First Report and Order, that it is technically feasible to access the SMS,
through the SCE, to deploy AIN services.*” There is no evidence in this record to
suggest otherwise, and we therefore affirm the finding in the Local Competition First
Report and Order that incumbent LECs must provide a requesting carrier the same access
to design, create, test, and deploy AIN-based services at the SMS, through a SCE, that the

804 See, e.g., Allegiance Comments at 20 (“In particular, the 800 database, local number

portability database, and AIN platform are inherently related to the signaling network.”).
805 Similarly, if we had initially concluded that call-related databases must be unbundled, we
would have been led to unbundle signaling networks.

806 See also Cable & Wireless Comments at 38; Net 2000 Comments at 15.

807 Qwest Comments at 82,

808 Local Competition First Report and Order, 11 FCC Red at 15746, para. 494,

809 14 at 1574748, para. 495.
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incumbent LEC provides to itself. Incumbent LECs must also provide requesting carriers
with access to call-related databases and access to the SMS in a manner that complies
with the privacy requirements in section 222 of the Act.*'’

413. As we further found in the Local Competition First Report and Order,
access to the incumbent LECs’ SCPs, SMS and SCE for the creation and deployment of
AIN services may require incumbent LECs and requesting carriers to develop measures to
protect the incumbent LECs’ facilities and data.*'' We continue to believe that there may
be mediation issues that need to be addressed before a competing carrier obtains access to
these databases. Accordingly, if parties are unable to agree to appropriate mediation
mechanisms through negotiations, we conclude that during arbitration of such issues, state
commissions (or the Commission acting pursuant to section 252(e)(5)) must consider
whether such mediation is necessary, and if so, whether it will protect adequately against
intentional or unintentional misuse of the incumbent LEC’s AIN facilities.

414. SBC argues that requesting carriers have access to alternative call-related
databases to store their data in any LIDB in the nation.®'> Similarly, BellSouth and GTE
claim that requesting carriers can obtain call-related database capabilities from alternative
sources.®"? Despite these assertions, we find that as with signaling networks, requesting
carriers are impaired without unbundled access to incumbent LECs call-related databases
pursuant to section 251(d)(2).

415, Cost and Quality. Several commenters argue that it would be costly for
requesting carriers to replicate the incumbent LECs’ call-related databases, or obtain call-
related database services from alternative vendors.*'* MediaOne submitted data to
support these claims for the LIDB and CNAM databases.*'> Other commenters, however,

810 47Us.C §222.
811 Local Competition First Report and Order, 11 FCC Red at 15743-44, 15748, paras. 488,
496.

812 SBC Comments at 44.

813 BeliSouth Comments at 76, GTE Comments, Appendix B at 47-51. GTE cites third party
providers of call related databases inchuding, [Iluminet, SNET, GTE Intelligent Network Services, and
Revcom, GTE Comments, Appendix B at 48-49.

814 See, e.g., CompTel Comments at 44; CoreComm Comments at 30; KMC Comments at 16~
17; MediaOne Comments at 12-13, 15-16; Qwest Comments at 83,

815 MediaOne Comments at 12-13 (stating that MediaOne asked three alternative providers for
quotes for LIDB validation, and the providers submitted prices ranging from 5 cents to 10 cents per
transaction, compared to an average of .034 cents per transaction for incumbent LECs). MediaOne also stated
that “BellSouth proposed to charge MediaOne a rate of 1 cent per query for access to its CNAM database in
Florida, but only charges about 5 cents per line per month in Georgia. This means that with an average
subscriber receiving approximately 225 calls per month, the Florida rate works out to $2.25 per line per
month, or 45 times the Georgia rate.” /d. at 15.
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generally have not submitted sufficient cost data in the record to support their claims that
it would be extremely costly to replicate the incumbent LECs’ call-related databases, or
obtain call-related database services from alternative providers. Based on the record
before us, we find that the cost incurred by a requesting carrier to self-provision or use
alternative databases does not appear to materiaily diminish the carrier’s ability to provide
the services it seeks to offer.

416. We conclude that unbundled access to incumbent LECs’ call-related
databases is required in some instances for requesting carriers to offer the
telecommunications services they seek to provide. For example, in some cases, access to
incumbent LEC databases is the only practical way to ensure proper call flow.%!¢
Specifically, incumbent LECs are the only providers of CNAM database information.®’
Incumbent LECs” CNAM databases provide information about customers of both
requesting carriers and incumbent LECs.®'® Therefore, in order for a switch-based
competitor to provide caller ID to its customers, it must have access to the incumbent
LEC’s CNAM database. Such access is critical, especially because a majority of calls to
a competitor’s customers originate from the incumbent.

417. Goals of the Act. Requiring incumbent LECs to provide access to call-
related databases, including access to the AIN databases, will foster investment and
innovation in the local telecommunications marketplace. Requesting carriers require
access to call-related databases and AIN databases to provide the services they seek to
offer in the local telecommunications market. Requesting carriers also require access to
the AIN platform and architecture, so that they may have the opportunity to devise
innovative AIN services that will spur competition and benefit consumers through greater
choices of telecommunications services.®!”

816 See Cox Comments at 35. Cox notes that access to incumbent LEC call related databases is

necessary to ensure proper call flow when an incumbent LEC customer is using call forwarding featares. /d.
817 See Cox Comments at 36 (Cox notes that “ILEC CNAM databases give access to
information about both the [LEC subscribers and subscribers of other local exchange carriers that choose to
store this information in the CNAM database. In Cox’s experience, third party vendors do not have access to
this information, with the result that customers simply do not receive the caller name information they
expect.”);, MediaOne Comments at 15-16; Letter from MediaOne, to Jake E. Jennings, Federal
Communications Commission, CC Docket No. 96-98 (filed August 11, 1999) (MediaOne Augnst 11, 1999 Ex
Parte) (“While others can provide access to the [LECs’ CNAM databases, only the ILECs have a database
with their customers’ names.”). But see SBC Comments at 44 (stating that “CLECs that provide their own
switches also do not need access to SBC’s Line Information databases at TELRIC prices. Switch-based
CLECSs can readily store their data in any Line Information (LIDB) cor Name Information (CNAM) database
in the nation.”).
818
See Cox Comments at 36.

819 See, e.g., lowa Comments at 8 (stating that “service management systems are integrally
related to signaling networks and call related databases,” and noting that the failure to unbundle service
management systems would eliminate a competitor’s ability to provide service); Allegiance Comments at 20-
21 (“Because AN is a service platform that incumbent LECs use to build their own services, CLECs cannot
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(b) The “Necessary” Standard

418. As discussed above, we find that AIN service software qualifies as a
proprietary network element, and therefore, should be analyzed under the “necessary”
standard. Our interpretation of the “necessary” standard requires the Commission to
determine whether, after taking into consideration alternatives outside the incumbent’s
network, lack of access to that element would, as a practical, economic, and operational
matter, preclude the requesting carrier from providing the services it seeks to offer.

419, We agree with Ameritech that unbundling AIN service software such as
“Privacy Manager” is not “necessary” within the meaning of the standard in section
251(d)2}(A). In particular, a requesting carrier does not need to use an incumbent LEC’s
AIN service software to design, test, and implement a similar service of its own.*°
Because we are unbundling the incumbent LECs’ AIN databases, SCE, SMS, and STPs,
requesting carriers that provision their own switches or purchase unbundled switching
from the incumbent will be able to use these databases to create their own AIN software
solutions to provide services similar to Ameritech’s “Privacy Manager.” They therefore
would not be precluded from providing service without access to it. Thus, we agree with
Ameritech and BellSouth that AIN service software should not be unbundled.®

420. We believe that excluding AIN service software, such as “Privacy
Manager,” from the unbundling requirements of section 251(d)(2), will protect incentives
for the incumbent LEC to invest and deploy new and innovate services. We also believe
that such protection, in conjunction with our decision to unbundle the AIN platform and
architecture, will promote innovation and deployment of new services by requesting
carriers.

G. Operations Support Systems
1. Background

421. Inthe Local Competition First Report and Order, the Commission
_concluded that incumbent LECs must provide access to operations support systems (OSS)
functions on an unbundled basis to requesting carriers.*** The Commission also required

offer comparable services without access to AIN capabilities.”); KMC Comments at 17 (stating that access to
the SMS is “necessary for competitors to effectively use call related databases.”); MCI WorldCom Comments
at Tab 6, Decl. of Bernard Ku, at para. 8 (“CLEC access to AIN databases, ILEC Service Creation
Environment, and Service Management System is critical if the CLECs are to develop and deploy new and
innovative services. These services require interoperability; and one critical aspect of this testing, field
deployment testing, cannot be duplicated outside the ILEC AIN environment.”).

820 Ameritech Comments at 128.

821 Ameritech Aron & Harris Aff. at 20; BeliSouth Comments at $0.

822 Jocal Competition First Report and Order, 11 FCC Rcd at 15763-68, paras. 516-28. 0SS
are composed of various “back office” systems, databases and personnel that an incumbent LEC uses to

commercially provision telecommunications service to its customers, resellers, and the purchasers of
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incumbent LECs to make modifications to their OSS as necessary in order to offer
nondiscriminatory access to these functions, including access to interface design
systems.*” Specifically, the Commission determined in the Local Competition First
Report and Order that the provision of access to OSS functions and the information they
contain is integral to the ability of competing carriers to enter the local exchange
market.*** The Commission further concluded that a requesting carrier that lacks access
to the incumbent’s OSS “will be severely disadvantaged, if not precluded altogether, from
fairly competing.”®** In Jowa Utils. Bd., the Supreme Court expressly affirmed the
Eighth Circuit’s holding that the Commission’s designation of operations support systems
as a network element was an “eminently reasonable” interpretation of the 1996 Act.®?°

422, Inthe Nofice, we sought comment on the application of the “necessary” and
“impair” standards to previously identified unbundled network elements, including
0SS.¥" The Notice also requested comment on whether the Commission should modify
the definition of OSS.

423, All commenters to this proceeding agree that OSS qualifies as an unbundled
network element.**® Incumbent LECs, however, argue that the Commission should limit
access to OSS functions to those instances when a requesting carrier purchases another
network element, an interconnection offering, or resold services from the incumbent
LEC.* Competitors, on the other hand, argue that OSS qualifies as an independent

unbundied network elements. /d at 15766-67, para. 523.

3 Id at 15767-68, paras. 524-25. The Commission affirmed these obligations in the Local

Competition Second Reconsideration Order, 11 FCC Rcd at 19740-45, paras. 5-12. The interface design
system is an electronic gateway used to electronically access OSS information such as telephone number,
address validation, order receipt notice, etc.

824 Local Competition First Report and Order, 11 FCC Red at 15763-64, para. 518; Local
Competition Second Reconsideration Order, 11 FCC Red at 19741-43, paras. 6-10.

85 Local Competition First Report and Order, 11 FCC Red at 15763-64, paras. 516-518.

826 Jowa Utils. Bd,, 119 §. Ct. at 733-34.

827 Notice at para. 33.

888 See, e.g., California PUC Comments at 5 (stating that OSS is “where the rubber meets the

road” in developing a competitive market); Cox Comments at 31 (stating that the inability to access
incumbent LEC OSS functionalities would have a “devastating” effect on competitive LECs); Qwest
Comments at 84 (stating that lack of access to incombent LEC’s OSS would drastically increase costs and
delays of competitors), Pilgrim Reply Comments at 8 (stating that a broad array of incumbent LEC OSS
fonctionalities are required to provide virtually any competitive telecommunications service).

829 See, e.g., GTE Comments at 71 (competitive LECs may have access to OSS when reselling
incumbent LEC service or purchasing unbundled incumbent LEC elements, but retail use of incumbent OSS
by competitors should not be requiredy, SBC Comments at 56-57 (incumbent LECs need not provide OSS
functions to a competitive LEC to enable that competitive LEC to obtain a service of facility from a non-
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unbundled network element and therefore is not subject to any such limitations. **°
Additionally, they argue that an incumbent LEC’s duty to provide unbundled access to
0SS includes an obligation to provide loop qualification information.®®' ALTS requests
that the Commission require incumbent LECs to provide access to OSS functions for
carrier-to-carrier transactions,*

2. Discussion

424. We find that requesting carriers are impaired without access to the
incumbent LEC’s OSS as an unbundied network element. The record demonstrates that,
in general, lack of access to OSS as an unbundled network element materially diminishes
a requesting carrier’s ability to provide the services it seeks to offer. We also clarify that
the definition of OSS includes access to loop qualification information. Finally, we reject
the incumbent LECs’ proposal to limit access to OSS to situations where the requesting
carrier is ordering other unbundled network elements or resold services.

a. Definition of OSS

425. 1Inthe Local Competition First Report and Order, the Commission defined
OSS as consisting of pre-ordering, ordering, provisioning, maintenance and repair, and
billing functions supported by an incumbent LEC’s databases and information.*”® 0SS
includes the manual, computerized, and automated systems, together with associated
business processes and the up-to-date data maintained in those systems.** Because of the
varied, and largely non-standardized, development of incumbent LECs’ OSS, the
Commission identified certain functions needed by competitive carriers to deliver local
exchange and exchange access services at the level expected by customers and state
commissions. Specifically, the Commission identified the five functions of OSS that
incumbent LECs must make available to competitors on an unbundled basis: pre-
ordering, ordering, provisioning, repair and maintenance, and billing. ***

incumbent LEC source);); U § WEST Commemts at 41 (incumbent LECs are only required to provide
unbundled OSS access to network elements that meet the necessary and impair standards),

80 See, eg, MCI WorldCom Reply Comments at 62.

831 See, e.g., ALTS Comments at 60-61; Covad Comments at 53-54; Prism Comments at 22-
23; Rhythms Comments at 22-24.

82 Letter from Jonathan Askin, ALTS, to Magalie Roman Salas, Secretary, Federal
Communications Commission, CC Docket No. 96-98 (filed July 30, 1999) (ALTS July 30, 1999 Ex Parte).

833 47 CFR § 51.319(f)(1).

834 MCI WorldCom Comments at 67-68. See also Local Competition First Report and Order,
11 FCC Red at 15763-64, paras. 517-18.
83 Local Competition First Report and Order, 11 FCC Rcd at 1576466, paras. 518, 523. OSS

are composed of varied systems, databases and personnel that an incumbent LEC uses to commercially
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426. We find no reason to modify our definition of OSS. The majority of
commenters support the existing definition of 0SS.%*¢ A few parties request that we
broaden the definition of OSS to include access to the incumbent LEC’s electronic
interface and gateways to enable the processing of orders without manual intervention.**’?
Because these requests focus on the method by which competitors access incumbent LEC
0SS, we believe that interface and gateway issues are already captured in the
nondiscriminatory access requirements of the Local Competition First Report and
Order.®** Accordingly, we find it unnecessary to modify our definition of OSS in this
manner. We agree with ALTS, however, that the Commission should clarify that the pre-
ordering function includes access to loop qualification information. Loop qualification
information identifies the physical attributes of the loop plant (such as loop length, the
presence of analog load coils and bridge taps, and the presence and type of Digital Loop
Carrier) that enable carriers to determine whether the loop is capable of supporting xDSL
and other advanced technologies.®® This information is needed by carriers seeking to
provide advanced services over those loops through the use of packet switches and
DSLAMs.*

427. We clarify that pursuant to our existing rules, an incumbent LEC must
provide the requesting carrier with nondiscriminatory access to the same detailed
information about the loop that is available to the incumbent, so that the requesting carrier
can make an independent judgment about whether the loop is capable of supporting the
advanced services equipment the requesting carrier intends to install. Based on these
existing obligations, we conclude that, at 2 minimum, incumbent LECs must provide
requesting carriers the same underlying information that the incumbent LEC has in any of
its own databases or other internal records. For example, the incumbent LEC must
provide to requesting carriers the following: (1) the composition of the loop material,
including, but not limited to, fiber optics, copper; (2) the existence, location and type of
any electronic or other equipment on the loop, including but not limited to, digital loop

provision telecommunications service to its customers, resellers and the purchasers of unbundled network
elements.

836 AT&T Comments at 134; Cable & Wireless Comments at 39; CompTel Comments at 45;
MediaOne Comments at 14.

837 See, e.g., Covad Comments at 54.

88 Local Competition First Report and Order, 13 FCC Red at 15766-68, para. 523-28.

8% ALTS Comments at 60-61; Covad Comments at 53-54; Prism Communications Comments
at 23. As described in Part (V)(A) supra, Digital Loop Carrier (DLC) systems digitally encode and aggregate,
i.e. "multiplex", the traffic from subscribers' loops into DS1 signals or higher for more efficient transmission
or more extended range than traditionally permitied by copper loops. The analog signals are carried from
customer premises to a remote terminal (RT) where they are converted to digital, mixed with other signals,
and carried, generally over fiber, to the LEC central office.

340 ALTS Comments at 60-61; Covad Comments at 53-54; Prism Comments at 23; Rhythms
Comments at 22-24.
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carrier or other remote concentration devices, feeder/distribution interfaces, bridge taps,
load coils, pair-gain devices, disturbers in the same or adjacent binder groups; (3) the loop
length, including the length and location of each type of transmission media; (4) the wire
gauge(s) of the loop; and (5) the electrical parameters of the loop, which may determine
the suitability of the loop for various technologies. Consistent with our nondiscriminatory
access obligations, the incumbent LEC must provide loop qualification information
‘based, for example, on an individual address or zip code of the end users in a particular
wire center, NXX code, or on any other basis that the incumbent provides such
information to itself.

428. In addition, we agree with Covad that an incumbent LEC should not be
permitted to deny a requesting carrier access to loop qualification information for
particular customers simply because the incumbent is not providing xDSL or other
services from a particular end office.**! We also agree with commenters that an
incumbent must provide access to the underlying loop information and may not filter or
digest such information to provide only that information that is useful in the provision of
a particular type of xDSL that the incumbent chooses to offer. 32 For example, SBC
provides ADSL service to its customers, which has a general limitation of use for loops
less than 18,000 feet. In order to determine whether a particular loop is less than 18,000
feet, SBC has developed a database used by its retail representatives that indicates only
whether the loop falls into a “green, yellow, or red” category.*® Under our
nondiscrimination requirement, an incumbent LEC can not limit access to loop
qualification information to such a “green, yellow, or red” indicator. Instead, the
incumbent LEC must provide access to the underlying loop qualification information
contained in its engineering records, plant records, and other back office systems so that
requesting carriers can make their own judgments about whether those loops are suitable
for the services the requesting carriers seek to offer. Otherwise, incumbent LECs would
be able to discriminate against other XDSL technologies in favor of their own xDSL
technology.

429. We disagree, however, with Covad’s unqualified request that the
Commission require incumbent LECs to catalogue, inventory, and make available to
competitors loop qualification information through automated OSS even when it has no
such information available to itself. *** If an incumbent LEC has not compiled such
information for itself, we do not require the incumbent to conduct a plant inventory and

84l Covad Comments at 54.

842 Letter from Michael Olsen, Deputy General Counsel, NorthPoint Communications, to Carol
E. Mattey, Chief, Policy and Program Planning Division, Common Camier Bureau, Federal Communications
Commission, (filed August 19, 1999)(NorthPoint August 19, 1999 Ex Parte)

83 NorthPoint August 19, 1999 Ex Parte. See also Rhythms Comments at 23 (stating that
incumbent LECs routinely provide competitor with a “yes” or “no” answer as to whether the incumbent
believes a given loop is ADSL capable).

844 Covad Comments at 54.
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construct a database on behalf of requesting carriers. We find, however, that an
incumbent LEC that has manual access to this sort of information for itself, or any
affiliate, must also provide access to it to a requesting competitor on a non-discriminatory
basis. In addition, we expect that incumbent LECs will be updating their electronic
database for their own xDSL deployment and, to the extent their employees have access
to the information in an electronic format, that same format should be made available to
new entrants via an electronic interface.

430. We also clarify that under our existing rules, the relevant inquiry is not
whether the retail arm of the incumbent has access to the underlying loop qualification
information, but rather whether such information exists anywhere within the incumbent’s
back office and can be accessed by any of the incumbent LEC’s personnel. Denying
competitors access to such information, where the incumbent (or an affiliate, if one exists)
is able to obtain the relevant information for itself, will impede the efficient deployment
of advanced services. To permit an incumbent LEC to preclude requesting carriers from
obtaining information about the underlying capabilities of the loop plant in the same
manner as the incumbent LEC’s personnel would be contrary to the goals of the Act to
promote innovation and deployment of new technologies by muitiple parties.

431. Consistent with the framework we adopted in the Local Competition First
Report and Order, we conclude that access to loop qualification information must be
provided to competitors within the same time intervals it is provided to the incumbent
LEC’s retail operations. To the extent such information is not normaily provided to the
incumbent LEC’s retail personnel, but can be obtained by contacting incumbent back
office personnel, it must be provided to requesting carriers within the same time frame
that any incumbent personnel are able to obtain such information. It would be
unreasonable, for instance, if the requesting carrier had to wait several days to receive
such information from the incumbent in the incumbent’s personnel have the ability to
obtain such information in several hours. In order to provide local exchange and
exchange access service, a competitor needs such information quickly to be able to
determine whether a particular loop will support xDSL service.

b. Proprietary Concerns Associated with OSS

432. The record does not indicate, nor do commenters argue, that OSS is
proprietary. Moreover, we do not discern any copyright, patent, or trademark or trade
secrecy implications to unbundling OSS. We therefore conclude that OSS should be
evaluated under the “impair” standard ¥

c. Unbundling Analysis for OSS

433. We conclude that lack of access to the incumbent LEC’s OSS impairs the
ability of requesting carriers to provide the services they seek to offer. The incumbents’
OSS provides access to key information that is unavailable outside the incumbents’

843 See ALTS Comments at 59.
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networks and is critical to the ability of other carriers to provide local exchange and
exchange access service. We therefore require incumbent LECs to offer unbundled
access to their OSS nationwide.

434, Commenters overwhelminély agree that the unbundling of OSS satisfies the
“impair” standard of section 251(d)(2).** 0SS is a precondition to accessing other
unbundled network elements and resold services because competitors must utilize the
incumbent LEC’s OSS to order all network elements and resold services.**’ Thus, the
success of local competition depends on the availability of access to the incumbent LEC’s
0SS.2® Without unbundled access to the incumbent LEC’s OSS, competitors would not
be able to provide their customers comparable, competitive service, and hence would
have to operate at a material disadvantage.®® While we acknowledge that a competitive
market is developing for OSS systems, these alternative providers do not provide
substitutable alternatives to the incumbent LEC’s OSS functionality.**® Alternative OSS
vendors provide requesting carriers with an electronic interface that allow competitive
LECs to access the incumbent LEC’s OSS and internal customer care systems. These
vendors cannot provide a sufficient substitute for the incumbent LEC’s underlying OSS
because incumbent LECs have access to exclusive information and functionalities needed
to provide service (e.g., customer service record information, provisioning of orders for
unbundled network element and resold services, ability to initiate repairs for unbundled
network elements and resold services, etc.).*!

435. We reject the incumbent LECs’ arguments to limit the scope of a requesting
carrier’s access to the incumbent’s OSS functions to situations where the competitor is

8% See, e.g, California PUC Comments at 5-6; Florida PSC Comments at 7; Illinois

Commission Comments at 6-7;, ALTS Comments at 59-61; AT&T Comments at 134-35; CompTel
Comments at 45-46; e.spire Joint Comments at 20-22; Focal Comments at 8; MCI WorldCom Comments at
67-70; MGC Comments at 27-28; Net2000 Comments at 16-17; Network Access Solutions Comments at 19;
NEXTLINK Comments at 40-41; NorthPoint Comments at 20,

87 ALTS Comments at 58, AT&T Comments at 134; Covad Comments at 53; GTE
Comments at 71; MCI WorldCom Comments at 68-69; Rhythms Comments at 21.

848 ALTS Comments at 58-60 (citing the Local Competition First Report and Order, 11 FCC
Rod at 1576364, para. 518); AT&T Comments at 134-35,

849 Towa Comments at 7, CompTel Comments at 45-46; Cox Comments at 30-31;
e.spire/Intermedia Comments at 21-22; Focal Comments at 8; MediaOne Comments at 14; Qwest Comments
at 84-85. See also AT&T Comments at 135; Level 3 Comments at 17; MCI WorldCom Commenis at 69,
RCN Comments at 18-19.

80 GTE Comments at 71 (stating that 19 OSS vendors—including Lucent, IBM, Ascend, and
Nortel—market database systems and other products to perform all OSS functions)(citation omitted); US
West Comments at 41-42 (stating that OSS vendors include Metasolv, Visionael, Remedy, Nortel, and
Lucent),

81 CompTel Comments at 45; Cox Commens at 31; MCI WorldCom, Tab 7, Decl. of John
Sivori, at para. 5. See also AT&T Comments at 135.
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ordering other unbundled network elements or resold services from the incumbent
LEC.*** We find such limitations to be discriminatory because access to the same
information and support functions as the incumbent LEC is needed by requesting carriers
to provide quality service over their own facilities. For example, the incumbent LEC has
access to unique information about the customer's service, and a competitor’s ability to
provide service is materially diminished without access to that information. This is true
regardless of whether the competitor is providing service entirely through its own
facilities, entirely over the incumbent’s, or using some combination of the two. In
particular, the full facilities-based competitor runs the risk of offering a lower quality
service from the perspective of the end user if it does not know all the details of the
customer's current service offering. As another example, carriers may also need to access
the repair and maintenance function in the incumbent’s OSS to submit trouble tickets for
interconnection trunks.

436. We do not decide ALTS’ request at this time that incumbent LECs provide
access to OSS functions even when the incumbent is no longer the retail provider of local
service to an end user.*” The record has not been sufficiently developed to establish
how, absent access to incumbent LEC OSS, requesting LECs ability to provide the
services they seek to offer would be materially diminished when the incumbent LEC is
not involved in providing service to a retail customer. The most apparent example of this
situation would be customer changeovers where competitive LECs are serving customers
through resale of the incumbent’s services or use of the incumbent’s unbundled network
elements. This appears to us to be an industry-wide issue. Thus, as a first step, we
encourage the industry to develop guidelines and standards to facilitate the orderly
transition of customers from one carrier to another. We note that any solution to this
problem must adhere to the requirements of the Act, including the nondiscriminato
access requirements of section 251(c)(3) and the CPNI obligations of section 222.%

82 See, e.g., SBC Comments at 56-57 (stating that incumbent LECs need not provide OSS

functions to a competitive LEC to enable that competitive LEC to obtain a service or facility from a non-
incambent LEC source); GTE Comments at 71 (stating that competitive LECs may have access to OSS when
reselling incumbent LEC service or purchasing unbundled incumbent LEC elements, but retail use of
incumbent OSS by competitors should not be required); US West Comments at 41 (stating that incumbent
LECs are only required to provide unbundled OSS access to network elements that meet the “necessary” and
“impair” standards).

833 ALTS July 30, 1999 Ex Parte (stating that, for example, if CLEC A takes a customer from
CLEC B, CLEC A may need access to the [LEC’s OSS where CLEC B had provisioned service to that
customer using an unbundled loop. The loop would have to be disconnected from the ILEC’s main
distribution frame from CLEC B and reconnected to CLEC A. The timing of the loop cutover and issues of
rmumber portability require coordination).
834 For instance, the incumbent LEC must not discriminate in the provision of services
necessary for customer changes. “Winback” is an example of a situation requiring such customer changes,
where the incumbent LEC wins back a former customer from a competitor. The incumbent would be under a
concomitant duty to perform customer changes for requesting carriers on a basis equat to that which it
provides for itself.
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437. We reject commenters’ proposal that the Commission establish and ensure
that incumbent LECs meet OSS performance standards, both quantitative and qualitative,
to demonstrate parity under the rules.*** Failure to satisfy these performance standards,
according to MCI WorldCom, shouid automatlcally trigger a process to identify and
correct the root cause of the OSS problem We decline to adopt performance standards
in this proceeding. The issue before us in this proceeding is whether OSS is subject to the
unbundling obligations of section 251, not whether the Commission should establish
performance standards and penalties to determine if an incumbent is providing
nondiscriminatory access to its OSS functions. We note that the states have primary
authority under section 252 for setting schedules and resolving disputes concerning access
to OSS functions as unbundled network elements. In addition, in the Second Order on
Reconsideration , the Commission did not preclude requesting carriers from bnngm
enforcement actions against incumbent LECs to the Commission for consideration.®
Thus, more appropriate forums exist for the resolution of specific allegations of
noncompliance with our unbundling rules. Accordingly, we find it unnecessary, at this
time, to modify our rules in the manner suggested.

7

H. Operator Services and Directory Assistance
1. Background

438. Inthe Local Competition First Report and Order, the Commission required
incumbent LECs to provide unbundled access to their operator services and directory
assistance (OS/DA). The Commission found that access to the systems supporting both
operator call completion services and directory assistance was necessary, under section
251(d)(2)(A) for new entrants to provide competing local exchange service.**® The
Commission also concluded that a competitor’s ability to provide service would be
significantly impaired, under section 251(d)(2)(B), if it did not have access to the
incumbent LECs’ operator call completion services and directory assistance.**” The
Commission therefore required incumbent LECs to provide unbundled access to the
databases used in the provision of both call completion services and directory
assistance ®*® In Jowa Utils. Bd., the Supreme Court expressly affirmed the Eighth
Circuit’s holding that the Commission’s designation of operator services and directory

835 CPI Comments at 30; MCI WorldCom Comments at 70; Media One Cornments at 14;

Prism Commemnis at 23.

86 MCI WorldCom Comments at 70, Tab 7, Decl. of John Sivori, at para. 8.

857 See Local Competition Second Reconsideration Order, 11 FCC Red at 19744, para. 11.

8% Local Competition First Report and Order, 11 FCC Red at 15774, para. 539.

89 14 11 FCC Red at 15774, para. 540.

80 1d at 15773-74, para. 538,
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assistance as a network element was an “eminently reasonable” interpretation of the 1996
Act.®!

439. In the Notice, we sought comment on whether the definition of OS/DA
should be modified and whether there are any proprietary concerns associated with
OS/DA systems.*** We also sought comment on whether OS/DA should remain an
unbundled network element.*** We sought further comment on the implications of an
incumbent LEC’s obligations to provide OS/DA services under the nondiscriminatory
access provisions of section 251(b)(3) if those services are not Erovided by incumbent
LECs as unbundled network elements under section 251(c)(3).***

440, Commenters generally support the existing definition of operator services
and directory assistance and do not identify proprietary concerns associated with OS/DA
systems. The majority of commenters, including competitive LECs, interexchange
carriers, alternative OS/DA providers, and most state commissions, argue that incumbents
should provide unbundled access to their OS/DA services.*® The incumbent LECs,
MGC (a facilities-based competitive LEC), and the Ohio PUC note the general
availability of third-party OS/DA alternatives as evidence of a wholesale market and
argue that the Commission should not unbundle the incumbent LECs’ OS/DA services.**

2. Discussion

441. We find that where incumbent LECs provide customized routing, lack of
access to the incumbents’ OS/DA service on an unbundled basis does not materially
diminish a requesting carrier’s ability to offer telecommunications service.*” The record

81 owa Utils. Bd, 119 S. Ct. at 733-34.

%2 Notice at paras. 15, 34.

%3 Id atpara 33.

%64 Notice at para. 42. Section 251(b)(3) imposes on each telecommunications carrier,

including incumbent LECs, “the duty to provide dialing parity to competing providers of telephone exchange
service and telephone toll service, and the duty to permit all sach providers to have nondiscriminatory access
to telephone numbers, operator services, directory assistance, and directory listing, with no unreasonable
dialing delays.” 47 U.S.C. § 251(b)(3).

863 See, e.g., Kentucky PSC Comments at para. 2; Allegiance Commenis at 23-24, AT&T
Comments at 126-134; AT&T Reply Comments at 136-42; Choice One Joint Comments at 20; CompTel
Comments at 46-47; GSA Comments at 4-6.

%6 Ohio PUC Comments at 11-13; Bell Atlantic Comments at 32-36; BellSouth Comments at
77-79; Cincinnati Bell Comments at 7, GTE Comments at 49-54, MGC Comments at 31, USTA UNE Report
at IV-1to 10,

867 Customized routing permits requesting carriers to designate the particular outgoing trunks
associated with unbundled switching provided by the incumbent, which will carry certain classes of traffic
originating from the requesting provider’s customers, This feature would allow the requesting carrier to
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provides significant evidence of a wholesale market in the provision of OS/DA services
and opportunities for self-provisioning OS/DA services. Moreover, we do not find that
the evidence regarding the differences in cost, timeliness, quality, interoperability and
ubiquity between the incumbent’s OS/DA service and alternative OS/DA services,
provided either through self-provisioning or third-party alternatives, is sufficient to
conclude that lack of unbundled access to the incumbent’s OS/DA service would
materially diminish a requesting carrier’s ability to offer the services it seeks to provide.
We note that nondiscriminatory access to the incumbent’s underlying databases used in
the provision of OS/DA is required under section 251(b)(3) of the 1996 Act. The
additional nondiscrimination requirements of section 251(b)(3), coupled with evidence of
multiple alternative providers of OS/DA service in the marketplace, provide strong
evidence that competitors are not impaired without access to the incumbent’s OS/DA
service as an unbundled network element,

442. Accordingly, incumbent LECs need not provide access to its OS/DA as an
unbundled network element. All LECs, however, must continue to provide their
competitors with nondiscriminatory access to their OS/DA, pursuant to section 251(b), as
implemented by the Commission. We believe that this outcome best comports with the
realities of a growing OS/DA marketplace, embraces a deregulatory approach where
justified, and does not unduly confine the entry strategies of competitive carriers.

a. Definition of Operator Services and Directory
Assistance

443. The Commission has defined operator services as “any automatic or live
assistance to a consumer to arrange for billing or completion, or both, of a telephone
call,”*® and has stated that directory assistance is a service that allows “subscribers to
retrieve telephone numbers of other subscribers.”*® 1In the Local Compefition Second
Report and Order, the Commission clarified that the nondiscriminatory requirements of
section 251(b)(3) included the obligation of LECs to comply with the reasonable request
of a competing provider to rebrand or unbrand its OS/DA services.*”® We recently
reaffirmed this holding in the Directory Listing Information Order, where we stated that

specify that OS/DA traffic from its customers be routed over designated trunks which terminate at the
requesting camier’s OS/DA platform or a thind party’s OS/D A platform.

88 Local Competition Second Report and Order, 11 FCC Rcd at, 19448, para. 110 (citing 47
U.S.C. § 226(a)(7)). The Commission also concluded that busy line verification, emergency interrupt, and
operator-assisted directory assistance are forms of “operator services.” Id. at para, 110, citing 47 U.S.C. §
226(a)(7).

8% Performance Measurements Notice, 13 FCC Red at 12823, n.14.

§70 Local Competition Second Report and Order at 19455, paras. 128-29 (operator services)
and 19463, para. 148 (directory assistance), 47 C.F.R. § 51.217(d).
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to the extent techmcally feasible, a LEC must identify and rebrand the traffic it provides
to its competitors.”’

444, We decline to expand the definition of OS/DA, as progosed by some
commenters, to include an affirmative obligation to rebrand OS/DA®" and to provide
directory assistance listing updates in daily electronic batch files.*”> We find such
modifications unnecessary because, as mentioned above, these obligations already exist
under section 251(b}(3), and the relevant rules promulgated thereunder.

b. Proprietary Concerns Associated with OS/DA

445. With the exception of one commenter, 1o parties identify proprietary
concerns associated with OS/DA, and we find none. *’* Moreover, we do not discern any
copyright, patent, or trademark or trade secrecy implications associated with OS/DA.
Accordingly, we analyze incumbent LECs’ obligations to provide unbundled access to its
OS/DA under the “impair” standard ¥

s Implementation of the Telecommunications Act of 1996: Telecommunications Carriers’ Use

of Customer Proprietary Network Information and Other Customer Information, Implementation of the Local
Competition Provisions of the Telecommunications Act of 1996, Provision of Directory Listing Information
under the Telecommunications Act of 1934, As Amended, CC Docket Nos. 96-115, 96-98, 99-273, Third
Report and Order, Second Order on Reconsideration, and Notice of Proposed Rulemaking, FCC 99-227,
paras. 141-148 (rel. September 9, 1999) (Directory Listing Information Order).

$72  See RCN Comments at 20 (stating that incumbent LECs should be required to rebrand
OS/DA services for the requesting carrier).

73 See, eg, AT&T Comments at 134; MCI WorldCom Comments at 71-74; MediaOne
Comments at 13; Metro One Comments at 17-18.

874 We note that while Metro One argues that directory assistance is not proprietary and should
be unbundled, it identifies unpublished directory assistance listings as the only conceivably “proprietary”
aspect of the incumbent LECs’ OS/DA, services. Metro One, however, does not describe the intellectual
property concerns associated with unpublished listings and does not claim a need for unbundled access to
unpublished listings under the “necessary” standard in section 251(d)(2)(A). Metro One simply states that
incumbent LECs have refused to make unpublished listings available to requesting carriers, while they enjoy
access to unpublished listings in the provision of directory assistance to their customers. Metro One
Comments at 10-11. Metro One requests that in licu of providing the “non-published” customer’s name and
addvress, the incumbent LEC provide the name of the customer without the telephone number or address with
a notation that the listing is non-published. 7d We note that pursuant to rule 51.217(c)(3)(iii), however, LECs
cannot provide access to unlisted telephone numbers or other information castomers have asked a LEC not to
make available. 47 CF.R. § 51.217(c)(3)(iii). Conversely, section 251(c)(3) requires LECs to provide
nondiscriminatory access to directory assistance. 47 U.S.C. § 251(c)(3). The Commission recently resolved
any potential inconsistency by requiring a LEC to make available to requesting carriers the names and
addresses of unlisted or unpublished subscriber information to the extent its own operators have access to this
information. For example, if subscriber information is not available to the incumbent’s operator, then no
access need be given to the competitor. See Directory Listing Information Order at paras. 164-169.

873 See, e.g., Cox Comments at 30 (stating that OS/DA are not proprietary, so they should be
subject to the “impair” test).
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c. Unbundling Analysis

446. Consistent with the unbundling analysis set forth above, we conclude that
where an incumbent LEC provides customized routing to the requesting carrier as part of
the unbundled switching element, lack of access to the incumbent’s OS/DA on an
unbundled basis does not matertally diminish a requesting carrier’s ability to provide the
services it seeks to offer. The record demonstrates that a variety of alternative providers
of OS/DA offer services at comparable cost and quality to those of the incumbents. We
agree with the incumbent LECs, MGC, and the Ohio PUC that the incumbents enjoy no
material advantage obtaining the key inputs for OS/DA services.*’® Certain commenters
point to differences in cost and the amount of time required to implement services
provided by these alternative sources to support their arguments that competing carriers
are impaired without access to the incumbents’ OS/DA services. The majority of these
commenters, however, focus on the differences in the quality and accessibility of the
information in the incumbent LECs’ OS/DA databases relative to that available from
third-party sources. As discussed more fully below, we find that these quality differences
are addressed adequately by other sections of the Act.

447, Alternatives in the Marketplace. Competition in the provision of operator
services and directory assistance has existed since divestiture.*’” Such competition has
accelerated in the directory assistance market as a result of the Sugreme Court’s decision
to allow copying of carriers’ white pages listings in their entirety.””® For example,
according to SBC, more than 30 competitive LECs presently provide their own OS/DA
services or resell the services of non-incumbent LECs.*™ In Bell Atlantic’s region, only
70 out of 400 interconnection agreements require Bell Atlantic to provide OS/DA as an
unbundled network element.** Thus, in more than 80% of Bell Atlantic’s
interconnection arrangements, competitive LECs have chosen to provide OS/DA for
themselves or to obtain such service from wholesale providers. According to the Rural
Telephone Coalition, rural incumbent LECs have obtained OS/DA services from outside
sources for many years because they find third-party sources to be cost-effective.®®! In

%76 Bell Atlantic Comments at 32-36; Cincinnati Bell Comments at 7, MGC Comments at 31;

Chio PUC Comments at 11-13,
877 See Cincinnati Bell Comments at 7 (attests that the market for OS/DA has been competitive
for years because it has purchased OS/DA services from competitive providers for that long); USTA UNE
Report at IV-1.

878 Feistv. Rural Telephone Service Co., 499 U.S. 340, 111 S, Ct. 1282 (1991).

879 SBC Reply Comments at 22. See also Cincinnati Bell Comments at 7 (reports awareness of
17 competitive providers of operator services and 13 directory assistance providers).

%0 Bell Atlantic Comments at 32. Bell Atlantic also asserts that there is an over-capacity in the
OS/DA market that has resulted in an increased competitiveness within the market, a trend it expects to
continue for the next two to three years. /d. at 32-33.

881 Rural Telephone Coalition Comments at 10-11, See alse Cincinnati Bell Comments at 7.
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addition, Bell Atlantic reports that its wireless affiliate, Bell Atlantic Mobile, relies on a
third-party OS/DA provider *** MGC advocates that OS/DA not be unbundled because,
in its view, competitive LECs can purchase OS/DA from a number of vendors offering
cost-effective nationwide alternatives to those of the incumbent LECs.*®

448. Even requesting carriers advocating the unbundling of operator and
directory assistance services acknowledge that there exists a substantial number of
alternative providers of operator and directory assistance services. For example, AT&T,
MCI WorldCom, and Sprint have already established national operator services via toll-
free numbers.** McLeod USA self-provisions nationwide directory assistance
service.*®* Metro One provides OS/DA services to ALLTEL and GST Telecom.®® Cox
and Omnipoint obtain OS/DA service from Teltrust, and WinStar obtains these services
from Frontier.*®” Requesting carriers may also obtain OS/DA services and directory
listings from numerous wholesale providers, including CenturyTel Telecommunications,
Clifton Forge, Consolidated Communications, Excell, Exgperian’s TEC Group, Frontier,
HebCom, InfoNXX, Metro One, Quest411 and Teltrust ®*®

449. It appears that this increasing availability of competitive OS/DA providers
coincides with a decrease in incumbent LEC OS/DA call volumes. Evidence in the
record indicates that call volumes to incumbent OS/DA services have declined steadily
over the past few years. For example, SBC claims directory assistance call volumes have
decreased almost 30 percent since 1995, and SBC operator-assisted calls have dropped by
over 50 percent during the same period.** Similarly, BellSouth’s operator-assisted call

882 Bell Atlantic Commenis at 34 (stating that InfoNXX provides OS/DA services for a variety

of telecommunications service providers, including Bell Atlantic’s wireless subscribers).

883 MGC Comments at 31. MGC, however, cirrently purchases OS/DA services from the
incumbent LECs. Letter from Scott A. Sarem, Assistant Vice President, Regulatory, MGC, to Christopher
Libertelli, Common Carrier Bureau, Policy Division, Federal Communications Commission, CC Docket Nos.
96-98, 95-185 (filed August 12, 1999).

8¢ See Bell Atlantic Comments at 33. Bell Atlantic also points out that MCI WorldCom,
AT&T and Sprint offer operator services and directory assistance as both wholesale and retail services, Id,

%85 USTA UNE Report IV-9.

86 14 atIva,s.

%7 Id at1V-2, 5 (citation omitted).

%88 See Bell Atlantic Comments at Ex. 4. In addition, various Internet sites provide national
directory listings at no charge, including Alta Vista People Search, At Hand, Big Yellow, Bigbook, 555-
1212.com, InfoSpace, InfoUSA, Switchboard. com, Smartpages, WhoWhere People Finder, Worldpages,
Yahoo! People Finder, and Zip2. See USTA UNE Report at [V-1 to 6.

889 SBC Comments at 64.
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volumes have declined over 60 percent in the past eight years.**® According to Bell

Atlantic, it lost greater than 67 percent of its wholesale directory assistance calls between
1994 and 1998.%' In fact, Bell Atlantic claims that interexchange carriers accounted for
over 68% of the operator services market in 1998 and represented 72% of the wholesale
operator services market by 1997 ¥ This trend, combined with the number of alternative
operator services and directory assistance providers outside the incumbent LECs’
networks, strongly suggests that requesting carriers are not impaired without access to the
incumbent LECs’ OS/DA service. Significantly, we find that the existence of multiple
alternative providers of OS/DA service in the marketplace, coupled with evidence of
competitors’ decreasing reliance on incumbent OS/DA services, demonstrates that
requesting carriers’ ability to provide the services it seeks to offer is not materially
diminished without access to the incumbent’s OS/DA service on an unbundled basis.

450. Cost. Inlight of the significant evidence of multiple third-party providers of
OS/DA, we find unpersuasive assertions that replication of OS/DA service facilities and
functionalities would involve substantial and material cost and would delay competitive
entry into the local market.*”> The costs associated with self-provisioning OS/DA
include: (1) the cost of the facility, including employees, real estate, computers;*** (2) the
cost of transporting traffic to the facilities; and (3) the cost of obtaining the underlying
subscriber information contained in OS/DA databases.®* We acknowledge that, in some
situations, depending on the type of OS/DA service a requesting carrier seeks to provide,
OS/DA service may be more expensive if it is purchased from third-party providers than
it would be if purchased from the incumbent. We find, however, that such differences
will not materially diminish a requesting carrier’s ability to provide local exchange or
exchange access service.

451. We are unpersuaded by Cox’s argument that OS/DA service should be
unbundled because incumbents enjoy economies of scale and scope that greatly reduce
the cost of providing these services to their own customers.**® In light of the number of
alternative providers currently providing OS/DA service and the competitive market that
is developing for long distance transport, we find this argument unconvincing. We also

80 USTA UNE Report at IV-6.

81 Bell Atlantic Comments at 34-35. See also USTA UNE Report at V-6 (citing that Bell
Atlantic lost approximately 60 percent of its wholesale DA calls between 1994 and 1997).

892 Bell Atlantic Comments at 33 (citation omitted).

893 See, e.g., CompTel Comments at 46-47.

894 By use of the term “facility,” we refer to the real estate, cmployees, and computers used in
the provision of OS/DA call centers.

895 See, eg., USTA UNE Report at IV-9 to 10,

896 Cox Comments at 32.
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find that incumbents do not have any particular advantage in obtaining the facilities
needed to create a call center, including employees, real estate and computers.®®’ In
addition, unlike many other network elements, such as switching or transport, the ability
to provide a nationwide OS/DA service does not require large amounts of sunk and fixed
costs in facilities that must be deployed ubiquitously in order to serve a broad customer
base. Rather, a requesting carrier can establish one call center or a few regional centers to
which it can transport all of the calls on its network and provide OS/DA service
nationwide.*”® Moreover, we believe that a competitive LEC or a group of competitive
LECs can achieve economies of scale by aggregating demand for OS/DA services over
various regions by processing them through a single call center. Unlike the self-
provisioning of switches, or other such network elements, self-provisioning a single
OS/DA platform would not require the competitive carrier to deploy equipment
throughout the network to ubiquitously serve its customers.

452. Certain competitive LECs assert that purchasing long-haul DS1 facilities to
alternative OS/DA call centers is more expensive than purchasing local loops to access
OS/DA services provided by incumbent LECs.*® In particular, Time Warner claims that
special access rates to trunk its OS/DA calls to a vendor’s national call center are
approximately $500,000 a year.”*® MediaOne estimates that remote long-haul facilities
cost $1500-$2000 per month for a DS1 compared to local loops provisioned by the
incumbent LEC for about $500 per month.**’

453. While, on its face, the disparity between transport costs to carry OS/DA
traffic between the competitor’s switch and a self-provisioned call center appears
significant, it does not persuade us that transport costs associated with self-provisioning
or purchasing OS/DA from third-party vendors materially diminishes the ability of
requesting carriers to provide local exchange service. The record reveals a number of
alternative OS/DA providers with multiple call centers located throughout the country.
For example, HebCom operates five regional call centers, Excell operates six regional call
centers and InfoNXX operates four.’® Teltrust operates a national OS/DA service with

897
910 10.

See, e.g., Bell Atlantic Comments 35-36; GTE Comments at 53; USTA UNE Report at I'V-

898 We note that whether the requesting carrier is purchasing OS/DA from a third-party

provider or the incumbent LEC, the costs would include the cost of the underlying subscriber information

contained in the OS/DA databases (which is generally subject to various pricing schemes and includes the cost
of the facilities) and the cost of transport to the OS/DA call center.

899 MediaOne Comments at 13.

500 Time Warner states that it migrated to the incumbent LEC’s OS/DA services, in part, to
reduce transport expenses. Time Wamner July 15, 1999 Ex Parte, Attachment at 1.

%01 See e.g, MediaOne Comments at 12-13.

%02 USTA UNE Report at IV-9 to 10, See also Letter from John T. Lenahan, Assistant General
Counsel, Ameritech, to Magalie Roman Salas, Secretary, Federal Communications Commission, CC Docket
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several call centers.”™ The availability of multiple locations of alternative providers, both
regional and national, allows competitors to choose a service that will be most cost-
efficient, depending on the area in which it provides service. It is not clear from the
record whether Time Warner considered the availability of these regional solutions to its
OS/DA needs when making its initial decision to transport calls.”** Additionally, the
incumbent LEC itself often maintains regional call centers that are outside the local
calling area of a particular call center. Bell Atlantic, for example, offers directory
assistance for most of New England (Rhode Island, Vermont, New Hampshire, Maine
and western Massachusetts) out of its Providence, RI, Burlington, VT and Portland, ME
offices, with all calls routed through a switch in Manchester, NH."” In such cases, the
incumbent may also incur long-haul transport costs to trunk its OS/DA traffic to the call
center.

454, Regardless of the OS/DA provider, the cost of transporting traffic to the call
center is factored into the overall price of OS/DA services. Where a competitive LEC
obtains OS/DA services from an incumbent LEC, even at cost-based rates, the incumbent
charges the competitive LEC for transport, either separately or as part of the total cost for
OS/DA service. Similarly, where a competitive LEC obtains OS/DA from an alternative
OS/DA provider, the carrier or OS/DA provider must pay for transport to the call center.
It is notable that rural incumbent LECs, which arguably have to haul traffic the furthest,
find third-party OS/DA sources cost-effective.”*® The fact that rural LECs and a
significant number of competitive LECs and interexchange carriers presently either self-
provision these services or rely on wholesale providers for their OS/DA services
constitutes substantial evidence that the cost of transport does not materially diminish the
ability to provide service.

455. Because OS/DA databases are available on a value added and
nondiscriminatory basis under section 251(b)(3) of the Act, a competing carrier need only
provide transport to an incumbent’s LEC’s database. We acknowledge that self-
provisioning OS/DA service may require competing carriers to incur substantial start-up
costs that may represent a high percentage of overall expenses until call volumes and
customer penetration levels rise. *7 We find, however that the costs of self-provisioning
OS/DA do not impair a requesting carrier’s ability to provide service because in addition

No. 96-98, at 2 (filed July 30, 1999) (Ameritech July 30 Ex Parte).

503 Teltrast Comments at 3-4.

%04 See, e.g., Ameritech July 30, 1999 Ex Parte at 2-3.

93 Letter from Dee May, Director Federal Regulatory Affairs, Bell Atlantic, to Magalie
Roman Salas, Secretary, Federal Communications Commission, CC Docket No. 96-98, Attachments (filed
August 30, 1999).

206 See Rural Telephone Coalition Comments at 10-11

507 See Qwest Reply Comments at 83-85.
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to self-provisioning, there are multiple alternatives available in the market’*® In addition,
regional or nationwide OS/DA call centers enable competitive carriers to aggregate call
volume to reach sufficient economies of scale. We note too that carriers are not limited to
self-provisioning. Carriers may choose instead to use alternative OS/DA providers,
reducing the fixed costs of provisioning OS/DA services. Moreover, competitive carriers
who wish to obtain OS/DA from the incumbent may do so consistent with the incumbent
LEC’s nondiscriminatory access obligations under section 251(b)(3).”%®

456. Quality. We find that the functionality of third-party supplied OS/DA is
sufficiently equivalent to that of the incumbent’s services such that a requesting carrier’s
ability to provide the services it seeks to offer is not impaired without access to the
incumbent’s OS/DA service. Although we acknowledge that differences in quality may
exist, we find that, in light of the full scope of OS/DA options available to requesting
carriers, the differences identified in this proceeding do not materially diminish a
requesting carrier’s ability to offer local exchange or exchange access service.

457. Specifically, we find that lack of unbundled OS/DA service from the
incumbent LEC does not materially diminish the ability of requesting carriers to provide
the service they seek to offer; several carriers have successfully self-provisioned OS/DA,
while other carriers rely upon alternative providers of OS/DA services. Requesting
carriers, however, complain that the alternative sources for operator services and directory
assistance are inferior because the information provided to customers is not as complete,
and is not updated as frequently, as incumbent LEC databases.”’'® According to several
commenters, incumbent LECs update their directory listing databases daily, and often on
a real-time basis, as they complete service order processes.”'' In contrast, alternative
providers may obtain their data from sources such as yellow pages databases, scanned
white page listings, postal service change of address forms, motor vehicle registration
records, and voter registration records, which are not updated as often”'* Requesting
carriers, however, have the ability, under section 251(b)}(3), to obtain nondiscriminatory
access to the incumbent LEC’s, or any other competing LEC’s, databases used in the

%% See supra Section IV)(B)4).

%09 Section 251(b)(3) requires incumbent LECs to “provide dialing parity to competing
providers of telephone exchange service and telephone toll service, and the duty to permit all such providers
to have nondiscriminatory access to telephone mumbers, operator service, directory assistance, and directory
listing, with no unreascnable dialing delays.” 47 U.S.C. § 251(b)(3).

10 See, e.g., AT&T Comments at 130; Allegiance Comments at 23; Cox Comments at 33;
MCT WorldCom Comments at 72; MediaOne Comments at 12; Metro One Comments at 3-4.

1 AT&T Comments at 130; AT&T Reply Comments at 140-141. See also Cox Comments at
33.
o2 AT&T Comments at 130-131; Metro One Comments at 3-4. See also Cox Comments at
33.
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provision of OS/DA.”"> Where competitive LECs may obtain OS/DA information and
services, directly or indirectly, from incumbent LEC sources, we do not find cognizable
differences in the quality of that information or services. The record indicates that
carriers that are entitled to access to incumbent LEC database information and updates,
such as competitive LECs and interexchange carriers like MCI WorldCom, Sprint and
AT&T, offer directory assistance on a wholesale basis to other competitive LECs.”*
Additionally, we note that third-party OS/DA providers are often able to purchase
incumbent LEC OS/DA database information and updates.”’> We are therefore not
persuaded that lack of unbundled access to incumbent LEC databases used in the
provision of OS/DA necessarily results in quality differences that would materially
diminish a requesting carrier’s ability to offer service.

458. MediaOne claims that operators of alternative OS/DA providers may be
unfamiliar with the names of the local communities because their call centers are often
distantly located *'® We do not believe that this constitutes a material difference in
quality. First, we note that MediaOne does not explain how an operator’s proximity to
the customer results in a difference in OS/DA service quality. Search strategies used by
OS/DA operators can be based on fuzzy logic queries and phonetic spellings that enable
operators to retrieve information without the exact spelling of, or familiarity with, a place
or proper name. For local directory assistance, alternative providers also train their call
center operators to be familiar with the localities and any necessary variations on word
pronunciations.’'” In addition, incumbents often maintain remote or regional call centers

o13 Teltrust asserts that it has been unable to obtain nondiscriminatory access to incumbent

LEC database information because it is not a telecommunications carrier. Teltrust claims that there are
compelling reasons why alternative OS/DA providers are cutrently precluded from competing effectively
against incumbent LECs, including blocked access to incumbent LEC databases and high tariff rates. Teltrust
urges the Commission to clarify our access obligations to require incumbent LECs to make their OS/DA
databases available to third parties that provide OS/DA as ountsourced functions for requesting
telecommunications carriers. Teltrust Cornments at 9. We do not have a full record on this issue in this
docket and therefore decline to address Teltrust’s arguments at this time. We recently sought comment on
whether the Commission can and should grant nondiscriminatory access to LEC directory assistance
databases to those directory assistance providers that are not themselves exchange service providers or toll
service providers. Directory Listing Information Order at paras. 155-156. Accordingly, we will address these
issues in that proceeding.

%1% Bell Atlantic Comments at 33-34 and Exhibit 4.

915 See, e.g., Letter from Lincoln E. Brown, Director-Federal Regulatory, SBC, to Magalie
Roman Salas, Secretary, Federal Communications Commission, CC Docket No. 96-98, at 2 (filed July 26,
1999); Letter from Loretta Garcia, Counsel for Teltrust, to Magalic Roman Salas, Secretary, Federal
Communications Commission, CC Docket No. 96-98 at 1 (Teltrust obtains most of its OS/DA database
information from Experian. Teltrust believes that “Experian buys its data from most of the RBOCs.”) (filed
August 12, 1999) (Teltrust August 12, 1999 Ex Parte).

18 MediaOne Comments at 12. See also Allegiance Comments at 24 (local operators may
have language skills that are useful in serving ethnic commumities in their service areas).

717 Teltrust August 12, 1999 Ex Parte at 2.
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that are located outside the local calling area of a large percentage of the incumbent
LEC’s own customers’ ©° Thus, the incumbent’s operators may have no more familiarity
with the names of particular locales in a geographic area than do the operators of a
competitor. Thus, if a competitor wants to ensure that the operators it is utilizing are
trained for a particular area, it can best achieve this result by self-provistoning OS/DA
service and training its own operators. Alternatively, a competitive carrier may also
select an alternative OS/DA. provider with a call center closer to the carrier’s customer
base than the incumbent’s call center or contract with the provider for special operator
training to cover the names of locales within the specific geographic markets the
competitive carrier serves. We are satisfied that operator-training disparities between
vendor-provided operators and those of the incumbent LEC do not materially diminish a
requesting carrier’s ability to offer service.

459. We reject arguments that we should unbundle access to the incumbent’s
OS/DA service because national operator services have limited ability to connect to local
public safety answering points (PSAPS) in emergency situations. Specifically, certain
commenters argue that in such situations, national operator services usually advise the
caller to hang-up and dial 911.°*® While issues of public safety are of paramount
concern, the standard by which we decide to unbundle a non-proprietary network element
focuses on whether a carrier’s ability to provide the services that it seeks to offer is
impaired by lack of access to that element.**® Accordingly, we look to whether the ability
or inability to connect OS/DA calls to a PSAP impairs the ability of a carrier to offer local
exchange services. We conclude that it does not.

460. Although subscribers may mistakenly dial OS/DA to reach emergency
assistance, the ability to connect a misdirected call to a PSAP is unlikely to result in a
competitive advantage in the provision of local exchange service. At least one third-party
provider of OS/DA service, Teltrust, states that it requires its customers to provide the
emergency number of the PSAP for the originating caller so that it knows which agency
to call **! In cases where it receives an incoming call from an 800 number and does not
have an emergency number associated with the calling party’s location, the operator can
call emergency services if the calling party can provide the name of the location. Should
a competitive carrier decide to obtain OS/DA services for its customers from the
incumbent on a nondiscriminatory basis, under section 251(b)(3), it will be able to
connect its customers to the PSAP in the same manner as the incumbent. Moreover, it is
not clear whether all incumbent LEC OS/DA call centers, especially those with remote

18 For example, Bell Atlantic provides directory assistance for New York from a call center

located in Massachusetts. Bell Atlantic August 30, 1999 Ex Parte Attachment. See also, Cincinnati Bell
Comments at 7 (“Neither operator services nor directory assistance have a geographically distinct market™).

o19 Cox Comments at 33. See also Teligent Reply Comments at 6.

70 See47U.5.C. § 251(d)(2)(B).

22U Teltrust August 12, 1999 Ex Parte at 2.
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OS/DA call centers, have the ability to connect their own customers to every PSAP.”%
Thus, even if a requesting carrier had unbundled access to the incumbent’s OS/DA
service, its subscribers may receive instructions from the incumbent’s operator that do not
measurably differ from the instructions it would receive from an alternative provider’s
operator. Indeed the only way in which a competitor can retain control over the quality of
OS/DA service is to self-provide its own OS/DA call center and train its own operators.
By self-providing its own call centers it can require its customers to provide it with
detailed emergency information and populate its database accordingly.

461. We find insufficient evidence in the record to suggest that, based on
performance measurements, there is a material difference in the timelines with which an
incumbent’s operator, compared to third-party operators, can respond to an inquiry.
MediaOne asserts that the average speed to answer OS/DA calls for competitors is 15-18
seconds, while the incumbent commits to answering calls to its OS/DA platform in less
than six seconds.’® The data MediaOne provides, while helpful, is inconclusive.
Specifically, the data, which consists of the performance of one incumbent and a few
competitors, provides too small a sample size for us to extrapolate these resuits over the
entire OS/DA industry and conclude that competitive carriers’ ability to provide service is
impaired. While we acknowledge that there are likely to be some measurable differences
among OS/DA providers for particular OS/DA components, we do not find sufficient
record evidence to conclude that a requesting carrier is impaired without access to the
incumbent’s OS/DA service. Moreover, applying the unbundling standard we set forth
above, the question of whether lack of access to the incumbent’s network element
materially diminishes a requesting carrier’s ability to provide the services it seeks to offer
is determined based on the totality of the circumstances. Thus, while relevant, we cannot
say that the proffered average speed to answer calls, or other OS/DA quality issues,
contribute significantly to a competitor’s overall ability to provide local exchange and
exchange access service.

462. Timeliness. We do not find any impediments associated with self-
provisioning OS/DA services that would delay a requesting carrier’s entry into the local
exchange or exchange access market. Although AT&T identifies delays associated with

" implementing the customized routing necessary to use alternative OS/DA providers,”**

122 AT&T argues that competitive LECs need updated and accurate information on PSAPs on
the same terms that incumbent LECs provide such updates to themselves. AT&T Comments at 129-130. The
obligation of a LEC to provide such listings and updates to competing providers in readily accessible formats
in a timely fashion upon request, is already contained in rule 51.217(c)(3)(ii), implementing the
nondiscriminatory access requirements in section 251(b)(3). 47 CF.R. § 51.217(c)(3)(ii); 47 U.S.C. §
251)(3).

923 MediaOne Comments at 12.

924 AT&T Comments at 126-28. AT&T reports that it took two years in Texas and one year in
Connecticut to resolve customize routing issues. AT&T claims that customized routing solutions, either
through AIN or line class codes, can take up to two years to implement. According to AT&T, either approach
requires the entrant and the [LEC to: (1) negotiate the technical details; (2) design a test plan; (3) deploy the
facilities and perform the necessary changes in switch software; (4) perform the testing; and (5) resolve
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the record indicates that AT&T’s customized routing issues have been resolved *** We
are unaware of any ongoing problems that create material delays when competing carriers
purchase OS/DA service from alternative providers. We agree that customized routing is
necessary to access alternative sources of OS/DA for competitors not deploying their own
switches.®?® Commenters state that a key component of providing carriers with a choice
of competitive OS/DA suppliers is the availability of line class codes in the unbundled
switching element.’”” Lack of a customized routing solution that enables competitors to
route traffic to alternative OS/DA providers would therefore effectively preclude
competitive LECs from using such alternative providers.”®® Thus, if an incumbent LEC
does not provide customized routing to requesting carriers that use the incumbent’s
unbundled switching element, it must provide unbundled access to its OS/DA service.

463. Impact on Network Operations. We conclude that the interoperability
issues identified in the record do not materially diminish a requesting carrier’s ability to
provide local exchange or exchange access service. In particular, MCI WorldCom
complains that incumbent LECs should implement Feature Group D signaling, instead of
outdated legacy signaling protocol.”®® According to MCI WorldCom, to use the
incumbent LECs’ signaling protoco! instead of Feature Group D, most competitive LECs
would have to either deploy new customized operator platforms or modify their existing
platforms, both of which impose substantial costs.”® SBC responds that the customized
routing of Feature Group D is not technically feasible in all end-office switches.”!

problems encountered in the test. The solution must then be deployed at all switches where customized
routing is necessary. Until customized routing solutions have been tested and broadly deployed, AT&T urges
the Commission to require incumbent LECs to unbundle their OS/DA services. /d.

925 Letter from Kathleen B. Levitz, Vice President-Federal Regulatory, BellSouth, to Jake
Jennings, Policy and Program Planning Division, Common Camier Bureau, Federal Communications
Commission, CC Docket No. 96-98 (filed July 26, 1999) (BellSouth July 26, 1999 Ex Parte) (Georgia from
June, 5, 1997 to September 14, 1997; South Florida from August 21, 1997 to December 19, 1997; Tennessee
from Angust 21, 1997 to week of December 8, 1997).

2 The Commission has required incumbent LECSs to implement customized routing where it
is technically feasible. Local Competition First Report and Order, 11 FCC Red at 15709, 15773, paras. 418,
536,

71 See, e.g., Qwest Comments at 87-88,

928 CompTel Reply Comments at 24,

9% MCI WorldCom Comments at 73. MCI WorldCom asserts that Feature Group D signaling
protocol is already being used to route traffic between the ILEC switch and other carriers. MCI WorldCom
adds that it would be extremely costly to accommodate “mass signaling” protocol, and that the expense is
unnecessary because another protocol is available to meet competitive LECs’ needs. /d. See also CompTel
Reply Comments at 24,

930 Qwest Reply Comments at 84.

i SBC Reply Comments at 26.
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BellSouth, however, offers a technical solution to MCI WorldCom'’s concern in some of
its offices and states its willingness to deploy these solutions throughout its network.**?

In instances where the requesting carrier obtains the unbundled switching element from
the incumbent, the lack of customized routing effectively precludes requesting carriers
from using alternative OS/DA providers and, consequently, would materiaily diminish the
requesting carrier’s ability to provide the services it seeks to offer. Thus, we require
incumbent LECs, to the extent they have not accommodated technologies used for
customized routing, to offer OS/DA as an unbundled network element.

464. Finally, we find that the ability to obtain nondiscriminatory access to
operator services and directory assistance under section 251(b)(3) significantly mitigates
any potential impairment a requesting carrier may experience if denied access to the
incumbent’s OS/DA services as an unbundled network element.”*> There are a
substantial number of regional and national alternative providers of OS/DA service that
are serving a variety of customers, including some incumbent LECs and IXCs. We do
not find differences in cost, quality, timeliness, and ubiquity that would lead to the
conclusion that requesting carriers’ ability to provide local exchange and exchange access
services would be materially diminished without access to the incumbent’s OS/DA
service as an unbundled network element. Rather, we find that these alternative sources
of OS/DA service are available as a practical, economic, and operational matter.
Moreover, we believe that not requiring that incumbent LECs to unbundle OS/DA service
is consistent with the goals of the Act, because it will reduce competitors’ reliance on the
incumbent’s network and create new opportunities for competitors of OS/DA service to
differentiate their services through increased quality and decreased prices.

VL MISCELLANEOUS ISSUES
A. Section 271-Related Issues
1. Background

465. Section 271(c)(2)(B) enumerates a competitive checklist that BOCs must
comply with to obtain interLATA authority.”* In particular, prior to obtaining authority
to provide long distance service, section 271(c)(2)(B) requires BOCs to demonstrate,
among other things, that they are providing or “generally offering” to requesting carriers

932 BellSouth July 26, 1999 Ex Parfe (explaining the technical solutions used to resolve the

compatibility issues surrounding MCI WorldCom’s use of Feature Group D signaling).
233 MediaOne supports the Commission’s decision not to require incumbents to unbundle
OS/DA, provided the Commission reaffirms the requirement for nondiscriminatory access under section
251(b)(3), including the requirement that a LEC not discriminate in favor of its own use of these services.
Letter from Tina S. Pyle, Executive Director, Public Policy, MediaOne, to Jake Jennings, Policy and Program
Planning Division, Common Carrier Burean, Federal Communications Commission, CC Docket No, 96-98
(filed August 12, 1999),

P 7US.C §271)QRXB).
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the following network elements: local loops, transport, switching, databases and
signaling.***

466. Inthe Notice, we sought comment on the interplay between the unbundling
obligations of section 251(c), and the competitive checklist network elements of section
271.”* Among other things, we sought comment on what pricing standards would apply
if a checklist network element were no longer required to be unbundled pursuant to
section 251 (70)(3), after considering the “necessary” and “impair” standards of section
251(d)(2).”

467. Certain incumbents argue that if a network element on the checklist no
longer needs to be unbundled, the item need not be provided to requesting carriers at
. . . 938
prices predicated on our forward looking costs.™" Other commenters counter that the
inclusion of network elements on the checklist is presumptive evidence that these
elements must be unbundled,” and thus, provided to requesting carriers at prices
predicated on our forward looking costs.

2. Discussion

468. In this Order, we conclude that circuit switching and shared transport need
not be unbundled in certain circumstances.”*® Nonetheless, providing access and
interconnection to these elements remains an obligation for BOCs seeking long distance
approval. We therefore must decide what prices, terms, and conditions apply to these
elements that no longer need to be unbundled.”!

469. We conclude that the prices, terms, and conditions set forth under sections
251 and 252 do not presumptively apply to the network elements on the competitive
checklist of section 271.

470. The Commission must consider unbundling network elements in
accordance with section 251(c)(3), while according due deference to the “necessary” and
“impair” standards articulated in section 251(d)(2), and by the Supreme Court. The

935 Id.

236 Notice at para. 41.

937 Id

9% See Ameritech Comments at 52-53; Ameritech Joint Reply Comments at 23.

939 MCI WorldCom Comments at 23; Qwest Comments at 56-57; Sprint Comments at 27.

240 See supra Sections (VYD)(1) and (VYEX2)(D).

241 Network elements unbundled pursuant to section 251(c) must comply with the pricing
standards of section 252(d)(1). 47 U.S.C. § 251(c)(3).
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Commission must evaluate the network elements on the competitive checklist under the
auspices of section 271. If a checklist network element is unbundled, the applicable
prices, terms and conditions are determined in accordance with sections 251 and 252. Ifa
checklist network element does not satisfy the unbundling standards in section 251(d)(2),
the applicable prices, terms and conditions for that element are determined in accordance
with sections 201(b) and 202(a).

471. Although section 271 does not specify that the checklist network elements
must be provided in accordance with section 251(c)(3), the Commission nonetheless has
independent authority to ensure that items (iv)-(vi) of the checklist are provided on a
reasonable, nondiscriminatory basis. In Jowa Utils. Bd., the Supreme Court affirmed the
Commission’s regulatory authority over the pricing of section 251 unbundled network
elements, rejecting the claim that this matter is reserved to the states.’*? In reaching this
conclusion, the Court held that the Commission’s pricing authority resides broadly in
section 201(b), which grants the agency authority to prescribe rules and regulations “as
may be necessary in the public interest to carry out the provisions of this Act™®

472. Section 201(b) provides a basis for the Commission to scrutinize the prices,
terms, and conditions under which the checklist network elements are offered. Section
201(b) states that “[a]ll charges, practices, classifications, and regulations for and in
connection with such communication services, shall be just and reasonable, and any such
charge, practice, classification, or regulation that is unjust or unreasonable is hereby
declared unlawful.”*** Section 202(a) mandates that “[i]t shall be unlawful for any
common carrier to make any unjust or unreasonable discrimination in charges, practices,
classifications, regulations, facilities, or services for or in connection with like
communication service.”>* In addition, checklist items (vii) and (x) explicitly require
“nondiscriminatory access” to OS/DA, databases, and signaling **°

473, In circumstances where a checklist network element is no longer unbundled,
we have determined that a competitor is not impaired in its ability to offer services
without access to that element. Such a finding in the case of switching for large volume
customers is predicated in large part upon the fact that competitors can acquire switching
in the marketpiace at a price set by the marketplace.947 Under these circumstances, it
would be counterproductive to mandate that the incumbent offers the element at forward-

42 Iowa Utils. Bd, 119 S. Ct. at 732.

943 Id.

944 47U.S.C. § 201(b).

5 47US.C.§202().

946 47 U.8.C. § 271{c)(2)X(B).

97 See supra Section (VYDX1)(b).
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looking prices. Rather, the market price should prevail, as opposed to a regulated rate
which, at best, is designed to reflect the pricing of a competitive market.”**

B. Combinations of Unbundled Loops and Transport Network
Elements

474. A number of parties identify issues surrounding combinations of loop and
transport network elements. In particular, several competitive LECs argue that the
Commission should identify the “enhanced extended link” (EEL) as a separate network
element or require incumbent LECs to provide requesting carriers access to loop and
transport elements in combination, even if those elements are not currently combined.”*
Incumbent LECs argue that, for loop transport elements that are currently combined
requesting carriers should not be allowed to substitute such combinations of elements for
existing, regulated special access services.”® According to incumbent LECs, allowing
this sub;stls'ltution would either force them to increase local rates or undermine universal
service.

1. Enhanced Extended Link
a. Background

475. Inthe Local Competition Order, the Commission identified loops and
transport as network elements subject to the unbundling obligation of section 251(c)(3).
In rule 51.315(b), the Commission prohibited incumbents from separating network
elements that are currently combined.”*? In addition, the Commission adopted rules
51.315(c) - (f) requiring incumbent LECs to combine unbundled network elements in any
manner, even if those elements are not currently combined.”* The Eighth Circuit

948 See Ameritech Joint Reply Comments at 23.

949 ALTS Comments at 62-67, CompTel Comments at 47-53; e.spire Joint Comments at 28;

Level 3 Comments at 20; McLeod Comments at 8,

950 Bell Atlantic Reply Comments at 26; SBC Reply Comments at 28,

%1 {etter from William B. Barfield, Associate General Counsel, BellSouth Corporation, to
Lawrence E. Strickling, Chief, Commaon Carrier Burean, Federal Commumications Commission, CC Docket
No. 96-98, at 1,6 (filed Ang. 9, 1999)(BellSouth Aug. 9, 1999 Ex Parte), Letter from Susanne Guyer,
Assistant Vice President, Federal Regulatory, Bell Atlantic, to Magalie R. Salas, Secretary, Federal
Communications Commission, CC Docket No. 96-98 (filed Aug. 25, 1999); Letter from J. Richard Teel, Vice
President, BellSouth, to Lawrence E. Strickling, Chief, Common Carrier Bureau, Federal Communications
Commission, CC Docket 96-98, at 2 (filed Sept. 8, 1999)(BellSouth Sept. 8, 1999 Ex Parte). See also Letter
from Kathleen B. Levitz, Vice President-Federal Regulatory, BellSouth Corporation, to Magalie R. Salas,
Secretary, Federal Communications Commission, CC Docket No. 96-98, at 4 (filed August 26, 1999).

52 Rule 51.315(b) states: “Except upon request, an incumbent LEC shall not separate
requested network elements that the incumbent LEC currently combines.”

933 Rule 51.315(c)-(f) states:
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overturned a number of the Commission’s rules, including rules 51.315(b) - ()°** Rule
51.315(b), however, was reinstated by the Supreme Court’>® In light of the reasoning set
forth in the Court’s opinion, the Commission asked the Eighth Circuit to reinstate rules
51.315(c) - (>

476. In the Notice, we sought comment on whether we should identify additional
network elements beyond the seven listed in the Local Competition First Report and
Order®>” We also sought comment on whether, in light of the Supreme Court’s decision,
we could require incumbent LECs to combine network elements that are not currently
combined, such as an unbundled loop with unbundled transport.”*®

477. Inresponse to the Notice, a number of parties, including competitive LECs
and state commissions, argue that we should either identify a new network element
comprised of unbundled loop, multiplexing/concentrating equipment, and dedicated
transport (the enhanced extended link or “EEL”) or, alternatively, reinstate rules
51.315(c) ~ (f) which require incumbent LECs to provide unbundled loop and transport

(c) Upon request, an incumbent LEC shall perform the functions necessary to combine
unbundled network elements in any manner, even if those elements are not ordinarily combined in
the incumbent LEC’s network, provided that such combination is:

(1) Technically feasible; and

(2) Would not impair the ability of other carriers to obtain access to the unbundled network
elements or to interconnect with the incumbent LEC’s network.

{d) Upon request, an incumbent LEC shall perform the functions necessary to combine
unbundled network elements with elements possessed by the requesting telecommunications carrier
in any technically feasible manner.

(e) Anincumbert LEC that denies a request to combine elements pursnant to paragraph
(c)(1) or paragraph (d) of this section must prove to the state commission that the requested
combination in not technicaily feasible.

(f) Anincumbent LEC that denies a request to combine elements pursuant to paragraph
(c)(2) of this section must prove to the state commissions that the requested combination would
impair the ability of other carriers to obtain access to unbundled network elements or to interconnect
with the incumibent LEC’ s network.

47 CF.R §§ 51.315(0)«(D.

934 Iowa Utils. Bd. v. FCC, 120 F.3d at 813.

935 Iowa Utils. Bd., 119 S.Ct at 736-738.

*%  Iowa Utils. Bd. v. FCC, Brief for Respondents at 79-87 (Oral argument was held en

September 17, 1999. To date, no decision has been armounced).

37 Nofice at para. 33,

958 Id
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elements on a combined basis.”*’ Incumbent LECs argue that we should not identify the
EEL as a separate network element because it would constitute an unlawful combination
of two or more elements not currently combined.”®® The incumbent LECs also argue that
we cannot reinstate rules 51.315(c) — (f) because they are currently pending before the
Eighth Circuit.

b. Discussion

478. We decline to define the EEL as a separate network element in this Order.
As discussed above, the Eighth Circuit is currently reviewing whether rules 51.315(c) -
(f) should be reinstated. We see no reason to decide now whether the EEL should be a
separate network element, in light of the Eighth Circuit’s review of those rules.

479 A number of commenters argue that we should reaffirm the Commission’s
decision in the Local Competition First Report and Order.”®' In that order the
Commission concluded that the proper reading of “currently combines” in rule 51.315(b)
means “ordinarily combined within their network, in the manner which they are typically
combined.”**? Incumbent LECs, on the other hand, argue that rule 51.315(b) only applies
to unbundled network elements that are currently combined and not to elements that are
“normally” combined.”®® Again, because this matter is currently pending before the
Eighth Circuit, we decline to address these arguments at this time.

480. We note that in the Local Competition First Report and Order, and again in
this proceeding, we identify the loop and dedicated transport as separate unbundled
network elements.®®* In particular, as discussed above, we define the loop as the
functionality that extends from the customer demarcation point to the main distribution
frame associated with the incumbent LEC’s central office switch. We define dedicated
transport as the transmission facilities dedicated to a particular customer between wire
centers owned by the incumbent LECs or requesting telecommunications carriers, or
between switches owned by incumbent LECs or requesting carriers. To the extent an
unbundled loop is in fact connected to unbundled dedicated transport, the statute and our

9% AT&T Comments at 136-37; Cable & Wircless Comments at 40-41; Choice One Joint

Comments at 23, See also California PUC Comments at 6, AL TS Comments at 62; CoreComm Comments at
36-37.

560 See, e.g., GTE Comments at 84-85; Ameritech Joint Reply Comments at 26-28.

961 ALTS Comments at 79-80. See also Excel Comments at 14; Net2000 Comments at 22;
NEXTLINK Comments at 42-43; e.spire Joint Reply Comments at 17-18, GSA Reply Comments at 17.

262 Local Competition First Report and Order, 11 FCC Red at 15648, para. 296.

963 GTE Reply Comments at 84-85; SBC Reply Comments at 28.

964

Local Competition First Report and Order, 11 FCC Rcd at 15689-93, 15718, paras. 377-85,
440,
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rule 51.315(b) require the incumbent to provide such elements to requesting carriers in
combined form. Thus, although in this Order, we neither define the EEL as a separate
unbundled network element nor interpret rule 51.315(b) as requiring incumbents to
combine unbundled network elements that are “ordinarily combined,” we note that in
specific circumstances, the incumbent is presently obligated to provide access to the EEL.
In particular, the incumbent LECs may not separate loop and transport elements that are
currently combined and purchased through the special access tariffs. Moreover,
requesting carriers are entitled to obtain such existing loop-transport combinations at
unbundled network element prices.’®’

481. We also decline at this time to reinstate rules 51.315(c) — (). As discussed
above, this issue is currently pending before the Eighth Circuit. As a general matter,
however, we believe that the reasoning of the Supreme Court’s decision to reinstate rule
51.315(b) based on the nondiscrimination language of section 251(c)(3) applies equally to
rules 51.315(c) - (f). Specifically, the Court held that section 251(c)(3)’s
nondiscrimination requirement means that access provided by the incumbent LEC must
be at least equal in quality to that which the incumbent LEC provides to itself. ¢ We note
that incumbent LECs routinely combine loop and transport elements for themselves. For
example, incumbent LECs routinely provide combinations of loop and transport elements
for themselves in order to: (1) deliver data traffic to their own packet switches; (2)
provide private line services; and (3) provide foreign exchange service.”®’ In addition, we
note that incumbent LECs routinely provide the functional equivalent of the EEL through
their special access offerings.”®®

482. We believe that the basis upon which the Eighth Circuit invalidated rules
51.315(c) ~ (f) has been called into question by the Supreme Court’s decision. In
particular, the Eighth Circuit determined that “unbundled” meant physical separation of
network elements.”® The Supreme Court clarified that “unbundled” means “separate
prices.”m The Supreme Court also stated that section 251(c) “does not say, or even
remotely imply, that elements must be provided [in discrete pieces, and never in
combined form.]”’" We also note that an additional basis for the Eighth Circuit’s
decision to invalidate rules 51.315(b) — (f) was its understanding that incumbents “would

%5 Seed47US.C. §252(d)(D).

766 Iowa Utils. Bd., 119 8.Ct at 737. See also Local Competition First Report and Order, 11
FCC Rcd. at 15658, para. 312; 47 CF.R. § 51.311(b).

967 ALTS Reply Comments at 53, GTE Comments at 85.

%8 See, e.g, GTE Comments at 85; ALTS Reply Comments at 53.

%9 Jowa Utils. Bd. v. FCC, 120 F.3d at 813,

°10 Jowa Utils, Bd, 119 S. Ct at 737.

971 Id
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rather grant their comg%t'tors access to their facilities” than combine eIem.ents on behalf
of requesting carriers.”’* Experience over the last year demonstrates that incumbent
LECs have refused to provide access to network elements so that competitors could
combine them, except in situations where competitive LECs have collocated in the
incumbent’s central offices.”” Accordingly, we believe that section 251(c)(3) provides a
sound basis for reinstating rules 51.315(c) ~ ().

2. Use of unbundled network elements to provide exchange
access services

a. Background

483. As discussed above, in some situations in the incumbent’s network, loops
and dedicated transport network elements are already combined to provide special access
services for interexchange carriers. In ex parfe filings, incumbent LECs, including
BeliSouth and SBC, argue that the Commission should restrict a requesting carrier from
obtaining such combined facilities as unbundled network elements in order to prevent
requesting carriers from by-passing existing special access services.”’”* BellSouth and
SBC both argue that such a restriction is necessary to prevent interexchange carriers from
benefiting from the difference between special access rates and unbundled network
element Jarices and thus, protect the incumbent LECs’ current exchange access revenue
streams.””” Competitive LECs respond that the plain language of section 251(c)(3)

972 Iowa Utils. Bd v. FCC, 120 F.3d at 813.

B See,eg, AT&T Comments at 141-42. We note that we held previously in BeliSouth 271

Louisiana II that incombent LECs may not limit a competitor’s ability to access network elements in order to
combine them to collocation arrangements. Specifically, we stated that “BellSouth’s offering in Louisiana of
collocation as the sole method for combining unbundled network elements is inconsistent with section
251(c)(3).” Application of BellSouth Corporation, BeliSouth Telecommunications, Inc., and BellSouth Long
Distance, Inc. for Provision of In-Region, InterLATA Services in Louisiana, 13 FCC Rcd 20599, 20703-05,
para, 168. This decision was based on our rule that requesting carriers arg entitled to request any “technically
feasible” methods of accessing and combining unbundled network elements. We found that section 251(c)(3)
required incumbent LECs to provide “nondiscriminatory access to network elements on an unbundled basis at
any technically feasible point . . .,” which was not limited to collocation arrangements, Jd.

7% BeliSouth Aug. 9, 1999 Ex Parte at 1, 4-5; Letter from Martin E. Grambow, Vice President
and General Counsel, SBC, to Lawrence F. Strickling, Chief, Common Carrier Burean, Federal

Communications Commission, CC Docket No. 96-98, at 1, Att. 1-9 (filed Aug. 11, 1999) (SBC August 11,
1999 Ex Parte),

%75 BeliSouth Sept. 8 Ex Parte at 1; Letter from Lincoln E. Brown, Director-Federal

Regulatory, SBC, to Magalie Roman Salas, Secretary, Federal Communications Commission, CC Docket 96-
98, Att. at 2, 6-7 (filed Sept. 9, 1999)(SBC Sept. 9, 1999 Ex Parte). Alternatively, BellSouth argues that the
Commission should decline to unbundle transport facilities between a requesting carrier’s switch and the
incumbent LEC’s switch. BellSouth Sept. 8, 1999 Ex Parte at 1. See also SBC Sept. 9, 1999 Ex Parte Att. at

2-5. Asdiscussed Section (VY(E) supra, we reject the incumbent LECs’ argument not to unbundle such
dedicated transport links.
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precludes the Commission from imposing any restrictions on the use of unbundled
network elements.””®

b. Discussion

484. Section 251(c)(3) of the Act requires incumbent LECs to provide to
requesting carriers access to unbundled network elements “for the provision of a
telecommunications service . .. """ Inthe Local Competition First Report and Order,
the Commission found that section 251{c)(3) “permits interexchange carriers and all other
requesting carriers, to purchase unbundled elements for the purpose of offering exchange
access services, or for the purpose of providing exchange access services to themselves in
order to provide interexchange services to consumers.” ¥ In particular, the Commission
found that its conclusion not to impose restrictions on the use of unbundled network
elements was “compelled by the plain language of the 1996 Act” because exchange
access and interexchange services are “telecommunications services.”””” Moreover, in
the Local Competition First Report and Order, the Commission found that “the language
of section 251(c)(3), which provides that telecommunications carriers may purchase
unbundled elements in order to provide a telecommunications service, is not
ambiguous.”*® This conclusion that the Act does not permit usage restrictions was
codified in Rule 51.309(a), which provides that “[a]n incumbent LEC shall not impose
limitations, restrictions, or requirements on request for, or the use of, unbundied network
elements that would impair the ability of a requesting telecommunications carrier to offer
a telecommunications service in the manner the requesting telecommunications carrier
intends.””®" That rule was not challenged in court by any party.

485. Parties have raised again arguments that allowing requesting carriers to use
unbundled network elements to provide exchange access would have significant policy
ramifications. As BellSouth explains, existing combinations of unbundled loops and
transport network elements are a “direct (and often physically identical) substitute for the
incumbent LEC’s regulated access services . . .,” but priced significantly lower than
tariffed special access services.”®* The special access service that BellSouth and SBC
refer to consists of entrance facilities from the interexchange carrier’s point of presence
(POP) to an incumbent LEC’s switch or serving wire center (SWC), a dedicated transport

976 See, e.g., e.spire Joint Comments at 13-18; ALTS Reply Comments at 54,

o717 47 US.C. § 251(c)3).

%78 Local Competition First Report and Order, 11 FCC Red. at 15679, para.356.

7 Id at 15679, para.356.

%80 Id at 15680, para.359 (citation omitted).

%81 47CFR §51.309).

%82 BellSouth August 9, 1999 Ex Parte at 1.
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{ink from the SWC to an end office, and a channel termination facility from the end office
to the end user.”®

486. As an initial matter, under existing law, a requesting carrier is entitled to
obtain existing combinations of loop and transport between the end user and the
incumbent LEC’s serving wire center on an unrestricted basis at unbundled network
element prices.”® In particular, any requesting carrier that is collocated in a serving wire
center is free to order loops and transport to that serving wire center as unbundled
network elements because those elements meet the unbundling standard, as discussed
above. Moreover, to the extent those unbundled network elements are already combined
as a special access circuit, the incumbent may not separate them under rule 51.315(b),
which was reinstated by the Supreme Court.”** In such situations, it would be
impermissible for an incumbent LEC to require that a requesting carrier provide a certain
amount of local service over such facilities.

487. Moreover, we wish to make clear that in situations where the requesting
carrier is collocated and has self-provisioned transport or obtained transport from an
alternative provider, but is purchasing unbundled loops, that carrier may provide only
exchange access over those facilities. Thus, for instance, a requesting carrier is entitled to
purchase unbundled loops in order to provide advanced services (e.g., interstate special
access XxDSL service).

488. Finally, we clarify that interexchange carriers are entitled to use unbundled
dedicated transport from their POP to a serving wire center in order to provide local
telephone exchange service. Such carriers are entitled to obtain such dedicated transport
links pursuant to the unbundling standard discussed above. The fact that such carriers
may also provide exchange access over those facilities does not alter our conclusion.

489. We conclude that the record in this phase of the proceeding is insufficient
for us to determine whether or how our rules should apply in the discrete situation
involving the use of dedicated transport links between the incumbent LEC’s serving wire
center and an interexchange carrier’s switch or point of presence (or “entrance facilities™).
Only a handful of parties commented on the special access arbitrage issue that was first
raised by BellSouth’s August 9, 1999, ex parte filing. We believe that we should fully
explore the policy ramifications of applying our rules in a way that potentially could
cause a significant reduction of the incumbent LECs’ special access revenues prior to full

%83 Letter from Emest L. Bush, Jr., Assistant Vice President, BellSouth, to Lawrence

Strickling, Chief, Common Cartier Burean, Federal Commumications Commission, CC Docket No. 96-98, at
1, (filed August 16, 1999) (BellSouth August 16, 1999 Ex Parte)

84 See47 CFR. §§ 51.30%(a), 51.315(b).

785 Jowa Utils. Bd, 119 S. Ct at 736-38. We note, however, that any substitution of unbundled
network elements for special access would require the requesting carrier to pay any appropriate termination
penalties required under volume or term contracts.
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implementation of access charge and universal service reform. Therefore, we set certain
discrete issues for further comment below.

C. Nondiscrimination Obligations of Incumbent LECs

490, We reaffirm the conclusion the Commission adopted in the Local
Competition First Report and Order that national rules defining “nondiscriminatory
access” to unbundled network elements will reduce the costs of entrg and speed the
development of competition in local telecommunications markets.”®® We find that the
phrase “nondiscriminatory access” in section 251(c)(3) means at least two things: first,
the quality of an unbundled network element that an incumbent LEC provides, as well as
the access provided to that element, must be equal between all carriers requesting access
to that element; second, where technically feasible, the access and unbundled network
element provided by an incumbent LEC must be provided in “substantially the same time
and manner” to that which the incumbent provides to itself.**’

491. In those situations where an incumbent LEC does not provide access to
network elements to itself, we reaffirm our requirement that incumbent LECs must
provide access in a manner that provides a requesting carrier with a meaningful
opportunity to compete.”*® Because we believe that the technical infeasibility problem
will arise rarely, we expect incumbent LECs to fulfill the non-discrimination requirement
in nearly all instances where they provision unbundled network elements. In the rare
instances where technical feasibility issues arise, incumbent LECs must prove to a state
commission that it is technically infeasible to provide access to unbundled elements at the
same level of quality that the incumbent LEC provides to itself.”®

VII. FOURTH FURTHER NOTICE OF PROPOSED RULEMAKING
A, Background

492. As noted above, in the Local Competition First Report and Order, the
Commission held that for all unbundled network elements, including combinations of
network elements, incumbent LECs may not impose any usage restriction on the use of
such elements, or combinations thereof. In that order, however, the Commission imposed
a temporary access charge on the purchase of unbundled switching. In particular, the
Commission required requesting carriers to pay, for a limited time period, the carrier
common line charge (CCL) and 75 percent of the Tandem Interconnection Charge

%8 ocal Competition First Report and Order, 11 FCC Red at 15657, para. 309,

o87 Local Competition First Report and Order, 11 FCC Red at 15763-64. We note that rule

51.311(c) is currently before the Court of Appeals for the Eighth Circuit.

988 See Ameritech Michigan Order, 12 FCC Red at 20619; Local Competition First Report and

Order, 11 FCC Red at 15660; Local Competition Second Reconsideration Order, 11 FCC Red at 19742,

*8  Local Competition First Report and Order, 11 FCC Red at 15658-59, para. 313.
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(TIC)**® The Commission found that it had discretion under the Act “to adopt a limited,
transitional plan to address public policy concerns raised by the bypass of access charges
via unbundled elements.” This decision was ugpheld by the Eighth Circuit, which found
that the Commission decision was reasonable.”"

493. 1n the Third Order on Reconsideration, the Commission required
incumbent LECs to provide access to shared transport as an unbundled network element
in conjunction with local and tandem switching. In that order, the Commission limited
the obligation of incumbent LECs to provision shared transport to end users to whom the
requesting carrier was providing local exchange service. The Commission sought
comment on whether requesting carriers may use unbundled dedicated or shared transport
facilities in conjunction with unbundled switching, to originate or terminate interstate toll
traffic to customers to whom the requesting carrier does not provide local exchange
service.”™ Specifically, the Further Notice of Proposed Rulemaking requested comment
on the “intensely interrelated” question of whether such use would conflict with the
Commission’s implementation of access charge reform and universal service.”

B. Discussion

494. Parties have argued in this proceeding that allowing requesting carriers to
obtain combinations of loop and transport unbundled network elements based on forward-
looking cost would provide opportunities for arbitrage of special access services. We are
cognizant that special access pre-dates passage of the 1996 Telecommunications Act and
has historically been provided by incumbent LECs at prices that are higher than the
unbundled network element pricing scheme of section 252(d)(1). Accordingly, in this
Further Notice we consider whether there is any basis in the statute or our rules under
which incumbent LECs could decline to provide entrance facilities at unbundled network
element prices.

495. We seek comment on the argument that the “just and reasonable” terms of
section 251(c) or section 251(g) permit the Commission to establish a usage restriction on
entrance facilities. Parties should also address whether there is any other statutory basis
for limiting an incumbent LEC’s obligation to provide entrance facilities as an unbundled
network element.

496. We acknowledge that resolution of this issue potentially could have large
financial impact on incumbent local exchange carriers. We seek comment on this issue,
and on the extent to which any such impact should be considered in reaching a decision

9 Id at 15864-66, paras. 721-25. The Commission selected June 30, 1997 as the ultimate end

date for this transitional time period.

¥l CompTelv. FCC,117 F.3d at 1073-75.

92 Local Competition Third Reconsideration Order, 12 FCC Rod. at 12462, para.3.

%93 Jd at 12462, 12495-96, paras. 3, 60-61. This Further Notice remains pending.
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on this issue. We seek comment on the policy 1mp11cat10ns if any, of a 51gn1ﬁcant
reduction in special access revenues for our universal service program. >°* Finally,
because the record developed in the Further Notice of Proposed Rulemaking in the
Shared Transport Order is two years old, we invite parties to refresh the record on
whether requesting carriers may use unbundled dedicated or shared transport facilities in
conjunction with unbundled switching to originate or terminate interstate toll traffic to
customers to whom the requesting carrier does not provide local exchange service. 993

VIII. PROCEDURAL ISSUES
A. Final Regulatory Flexibility Analysis

497. As required by the Regulatory Flexibility Act (RFA),”* an Initial
Regulatory Flexibility Analysis (IRFA) was incorporated in the Nofice in CC Docket No.
96-98."7 The Commission sought written public comments on the proposals in the
Notice, including comments on the IRFA. This present Final Regulatory Flexibility
Analysis (FRFA) conforms to the RFA.**®

1. Need for, and Objectives of, the Third Report and Order

498. This Order responds to the Supreme Court’s January, 1999, decision that
directs the Commission to revise the standards used to determine which network elements
incumbent LECs must unbundle pursuant to section 251 of the Act.”> More specifically,
this Order gives substance to the “necessary” and “impair” standards in section 251(d)(2)
of the Act. Applying these standards, and considering the availability of elements outside
of the incumbent’s network, this Order adopts a list of network elements that must be
unbundled on a national basis, subject to certain discrete geographic and product market

294 ‘We note that in a recent Notice of Proposed Rulemaking in the Access Reform and

Universal Service proceeding, we tentatively concluded that when non-mural local exchange carriers receive
explicit interstate universal service support, they should eliminate implicit support by reducing switched
access common line rates. We did not propose to treat special access services as if the current prices of those
services included implicit support for universal service. Federal-State Joint Board on Universal Service, CC
Docket 96-45, Seventh Report and Order and Thirteenth Order on Reconsideration in CC Docket No., 96-45,
Fourth Repoert and Order in CC Docket No. 96-262 and Further Notice of Proposed Rulemaking, 14 FCC Red
8078, 8138-8139, para. 128-131 (May 28, 1999).

995 Local Competition Third Reconsideration Order, 12 FCC Red. at 12462, para. 3.

7% See 5U.S.C.§603. The RFA, see 5 U.S.C. § 601 et. seq., has been amended by the
Contract With America Advancement Act of 1996, Pub, L. No. 104-121, 110 Stat. 847 (1996) (CWAAA).
Title IT of the CWAAA is the Small Business Regulatory Enforcement Faimness Act of 1996 (SBREFA).

%7 Nofice at paras. 46-53.

% See5US.C.§604.

%99 Iowa Utils. Bd, 119 S. Ct. at 734-36.
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exceptions. This Order also announces that the Commission will reexamine the national
list of unbundled network elements in three years. It reaffirms a state commission’s
authority to require incumbent LECs to unbundle additional elements, as long as the
unbundling obligations: (1) are consistent with the requirements of section 251; (2) do not
substantiaily prevent implementation of the requirements of that section and the purposes
of the Act; and (3) are consistent with the national policy framework established in this
Order. Finally the Order reaffirms that incumbent LECs are obligated to offer
combinations of network elements that are already combined, including combinations of
loop, multiplexing/concentrating equipment, and dedicated transport if they are currently
combined.

2. Summary of Significant Issues Raised by the Public
Comments in Response to the IRFA

499, We received no comments in response to the IRFA in the Nofice. We did,
however, receive some general small-business-related comments which are discussed
throughout the Order and are summarized in subsection 5 of the FRFA, infra.

3. Description and Estimate of the Number of Small
Entities to which Rules will Apply

500. Inthe FRFA to the Commission’s Local Competition First Report and
Order,'*® we adopted the analysis and definitions set forth in determining the small
entities affected by this Order for purposes of this FRFA. The RFA directs agencies to
provide a description of and, where feasible, an estimate of the number of small entities
that will be affected by rules.'®' The RFA generally defines the term "small entity" as
having the same meaning as the terms "small business,”" "small organization," and "small
governmental jurisdiction."'°? The RFA defines a "small business" to be the same as a
“"small business concern" under the Small Business Act,'® unless the Commission has
developed one or more definitions that are appropriate to its activities.'®* Under the
Small Business Act, a "small business concern" is one that: (1) is independently owned
and operated; (2) is not dominant in its field of operation; and (3) meets any additional
criteria established by the Small Business Administration (SBA).'"*> Below we further

1000 7ocal Competition First Report and Order, 11 FCC Red at 16150-56, paras. 1343-57.

1001 515.5.C. §§ 603(b)(3), 604(a)(3).

002 5ys.C §601(6).

003 1sUs.C §632.

1004
5U.S.C. § 632).

1005

5U.S.C. § 601(3) (incorporating by reference the definition of "small business concern” in

15 US.C. §632.
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describe and estimate the number of small entities that may be affected by the rules
adopted in this Order.

501. We have included small incumbent LECs in this RFA analysis. As noted
above, a "small business" under the RFA is one that, infer alia, meets the pertinent small
business size standard (e.g., a telephone communications business having 1,500 or fewer
employees), and "is not dominant in its field of operation."w06 The SBA's Office of
Advocacy contends that, for RFA purposes, small incumbent LECs are not dominant in
their field of operation because any such dominance is not national in scope.'®” We have
therefore included small incumbent LECs in this RFA analysis, although we emphasize
that this RFA action has no effect on the Commission’s analyses and determinations in
other non-RFA contexts.

502. The United States Bureau of the Census (the Census Bureau) reports that at
the end of 1992, there were 3,497 firms engaged in providing telephone services, as
defined therein, for at least one year.'"”® These firms include a variety of different
categories of carriers, including LECs, interexchange carriers, competitive access
providers, wireless providers, operator service providers, pay telephone operators,
wireless providers, and resellers. At least some of these 3,497 telephone service firms
may not qualify as small entities because they are not "independently owned and
operated."'® For example, a wireless provider that is affiliated with a LEC having more
than 1,500 employees would not meet the definition of a small business. It seems
reasonable to conclude, therefore, that fewer than 3,497 of these telephone service firms
are small entities that may be affected by this Order. Since 1992, however, many new
carriers have entered the telephone services marketplace. At least some of these new
entrants may be small entities that are affected by this Order.

503. The SBA has developed a definition of small entities for telephone
communications companies other than radiotelephone (wireless) companies. The Census
Bureau reports that there were 2,321 such telephone companies that had been operating

1006 5U.S.C §601(3).

1007 Letter from Jere W. Glover, Chief Counsel for Advocacy, SBA, to William E. Kennard,
Chairman, Federal Communications Commission (May 27, 1999). The Small Business Act contains a
definition of "small business concern,” which the RFA incorporates into its own definition of "small
business." See 15 U.S.C. § 632(a) (Small Business Act); 5 U.S.C. § 601(3) (RFA). SBA regulations interpret
"small business concemn” to include the concept of dominance on a national basis, 13 CFR.  §
121.102(b). Since 1996, out of an abundance of caution, the Commission has included small incumbent LECs
in its regulatory flexibility analyses. Local Competition First Report and Order, 11 FCC Red at 16144-45,
paras, 1328-30.
1008 United States Department of Commerce, Bureau of the Census, 1992 Census of
Transportation, Communications, and Utilities; Establishment and Firm Size, at Firm Size 1-123 (1995) (1992
Census).

1009 15 U.S.C. §632(a)(L).
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for at least one vear at the end of 1992."° According to the SBA's definition, a wireline
telephone company is a small business if it employs no more than 1,500 persons.'”'" All
but 26 of the 2,321 wireline companies listed by the Census Bureau were reported to have
fewer than 1,000 employees. Thus, even if all 26 of those companies had more than
1,500 employees, there would still be 2,295 wireline companies that might-qualify as
small entities. Although it seems certain that some of these carriers are not independently
owned and operated, we are unable at this time to estimate with greater precision the
number of wireline carriers and service providers that would qualify as small business
concerns under the SBA's definition. Consequently, we estimate that fewer than 2,295 of
these wireline companies are small entities that this Order may affect. Since 1992,
however, many wireline carriers have entered the telephone services marketplace. Many
of these new entrants may be small entities that are affected by this Order.

504. Incumbent Local Exchange Carriers. Neither the Commission nor the SBA
has developed a definition specifically directed toward small incumbent LECs. The
closest applicable definition under SBA rules is for telephone communications companies
other than radiotelephone (wireless) companies. The most reliable source of information
regarding the number of LECs nationwide of which we are aware appears to be the data
that we collect annually in connection with the Telecommunications Relay Service
(TRS). According to our most recent data, 1,410 companies reported that they were
engaged in the provision of local exchange services.'®* Although it seems certain that
some of these carriers are not independently owned and operated or have more than 1,500
employees, we are unable at this time to estimate with greater precision the number of
small incumbent LECs that would qualify as small business concerns under SBA's
definition. Consequently, we estimate that there are fewer than 1,410 small incumbent
LECs that may be affected by the decisions and rules adopted in this Order.

4, Description of Projected Reporting, Recordkeeping, and
Other Compliance Requirements

505. Pursuant to sections 251(c) and (d) of the 1996 Act, incumbent LECs,
including those that qualify as small entities, are required to provide nondiscriminatory
access to unbundled network elements.!”"® The only exception to this rule is those
carriers that qualify and have gone through the process of obtaining an exemption,
suspension or modification pursuant to section 251(f) of the Act. This Order interprets
the necessary and impair standards of section 251(d)}(2} in such a way that it fulfills the
Supreme Court’s requirement that we apply some limiting standard to an incumbent

1010 1992 Census, supra note 1008, at Firm Size 1-123.

1011 13 CFR. §121.201, Standard Industrial Classification (SIC) Code 4812.

1012 Federal Communications Commission, Carrier Locator: Interstate Service Providers, Fig. 1
(Jan 1999) (Carrier Locator Report).

1013 47U.8.C. § 251(D).
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LEC’s 251(c) obligations.’®™* In this Order, we identify a minimum set of network
elements that incumbent LECs are obligated to offer to requesting carriers on an
unbundled basis nationwide: (1) local loops, including dark fiber and high-capacity
loops;!®"* (2) subloops;'*'® SB) network interface devices;'®” (4) local switching, except
under certain conditions;'°'* (5) interoffice trans ort;'*"’ (6) signaling and call-related
databases;'*?° (7) operations support systems;'®" and (8) in very limited situations, packet
switching.'®** State commissions may recg.lire incumbent LECs to provide additional
network elements on an unbundled basis.""> The Order also clarifies that incumbent
LECs are obligated to provide access to combinations of loop, multiplexing/concentrating
equipment and dedicated transport if they are currently combined. Compliance with the
rules and decisions adopted in this Order may require the use of engineering, technical,
operational, accounting, billing, and legal skills.

S. Steps Taken to Minimize the Economic Impact of this
Order on Small Entities, and Alternatives Considered

506. As we concluded in the original FRFA, '*** and as discussed more
thoroughly above,'*® we believe that our actions establishing a minimum national list of

014 powa Utilities Bd, 119 S. Ct. at 734.

1015 Spe supra Section (V)(A).

1016 See supra Section (VXB).

W07 See supra Section (VXC).

1018 See supra Section (V)D). Incumbent LECs must offer unbundled access to local circuit
switching, except for switching used to serve end users with four or more lines in access density zone 1 (the
densest areas) in the top 50 Metropolitan Statistical Areas (MSAs), provided that the incumbent LEC provides
non-discriminatory, cost-based access to the enhanced extended link. (An enhanced extended link (EEL)
consists of a combination of an unbundled loop, multiplexing/concentrating equipment, and dedicated
transport. The EEL allows new entrants to serve customers without having to collocate in every central office
in the incumbent’s territory.).

1019 Spe supra Section (VXE).

1020 Soe supra Section (V)(F).

1021 See supra Section (VX(G).

1022 See supra Section (V)(D)(2). In circumstances where a requesting carrier is unable to
install its DSLAM at the remote terminal or obtain: spare copper loops, and the incumbent LEC has deployed
packet switching for its own use, an incumbent LEC must provide a requesting carrier with access to
unbundled packet switching.

1023 See supra Section (IV)(E).

1024 [ ocal Competition First Report and Order, 11 FCC Red at 16157-58, para. 1364,
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unbundled network elements in this Order facilitates the development of competition in

the local exchange and exchange access markets. This decision decreases entry barriers
and provides reasonable opportunities for all carriers, including small entities, to provide
local exchange and exchange access services.

507. National requirements for unbundling allows requesting carriers, including
small entities, to take advantage of economies of scale in network. Requesting carniers,
which may include small entities, should have access to the same technologies and
economies of scale and scope available to incumbent LECs. Having such access will
facilitate competition and help lower prices for all consumers, inciuding individuals and
small entities. A minimum national list of unbundled network elements also should
facilitate the development of consistent standards and help resolve issues without
imposing additional litigation costs on parties, including small entities.

508. Establishing a minimum national list of unbundled network elements
facilitates negotiations and reduces regulatory burdens for all parties, including small
entities. Adopting a national list lowers requesting carrier’s cost by enabling them to
implement regional and/or national business plans. In reaching this conclusion we
considered one proposal to adopt national standards that would be applied by state
commissions on a market-by-market basis. We concluded that this approach would lead
to greater uncertainty in the market and would hinder the development of competition.
We also found that it would complicate the negotiation of interconnection agreements and
lead to increased litigation. Furthermore, this approach would increase the administrative
burden on state commissions and parties arbitrating interconnection agreements before
these state commissions.'®® All of these factors would slow the development of
competition. Therefore we reaffirmed our decision in the Local Competition First Report
and Order to adopt a national list.

6. Report to Congress

509. The Commission will send a copy of the Third Report and Order, including
this FRFA, in a report to be sent to Congress pursuant to the Small Business Regulatory
Enforcement Fairness Act of 1996.%7 In addition, the Commission will send a copy of
the Third Report and Order, including the FRFA, to the Chief Counsel for Advocacy of
the Small Business Administration. The Third Report and Order and FRFA, or
summaries thereof, will also be published in the Federal Register,'°*®

B. Initial Regulatory Flexibility Analysis (IRFA)

1023 See supra Section (IV)(D).

1026 See supra Section (IVY(E).

1027 See 5U.S.C. § 801(a)(1)(A).

1028 Gee SULS.C. § 604(b).
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510. As required by the RFA,'"® the Commission has prepared this present
Initial Regulatory Flexibility Analysis (IRFA) of the possible significant economic impact
on small entities by the policies and rules proposed in this Fourth Further Notice of
Proposed Rulemaking. Written public comments are requested on this IRFA. Comments
must be identified as responses to the IRFA and must be filed by the deadlines for
comments on the Fourth Further Notice of Proposed Rulemaking provided above in
section VII. The Commission will send a copy of the Fourth Further Notice of Proposed
Rulemaking, including this IRFA, to the Chief Counsel for Advocacy of the Small
Business Administration.'®® In addition, the Fourth Further Notice of Proposed
Rulemakina% and IRFA, or summaries thereof, will be published in the Federal
Register.'”

1. Need for, and Objectives of, the Proposed Rules

511. In this proceeding commenters have argued that allowing requesting
carriers to obtain combinations of loop and transport unbundled network elements based
on forward-looking cost would provide opportunities for arbitrage of special access
services. We recognize that special access has historically been provided by incumbent
LECs at prices that are higher than the unbundled network element pricing scheme of
section 252(d)(1). Accordingly, in this Fourth Further Notice, the Commission seeks
comment on the legal and policy bases for precluding requesting carriers from
substituting dedicated transport for special access entrance facilities. We ask whether
there is any basis in the statute or our rules under which incumbent LECs could decline to
provide entrance facilities at unbundled network element prices.

512. Finally, because the record developed in the Further Notice of Proposed
Rulemaking in the Shared Transport Order is two years old, we invite parties to refresh
the record on whether requesting carriers may use unbundled dedicated or shared
transport facilities in conjunction with unbundled switching to originate or terminate
interstate toll traffic to customers to whom the requesting carrier does not provide local
exchange service.'

2. Legal Basis
513. Sections 1-4, 10, 201, 202, 251-254, 271, and 303(r) of the

Communications Act, as amended, 47 U.S.C. §§ 151-54, 160, 201, 202, 251-54, 271, and
303(r).

1029 See supra note 996.

183%  See 5U.8.C. § 603(a).

1031 See id,

1032 Locai Competition Third Reconsideration Order, 12 FCC Rcd. at 12462, para.3. .
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3. Description and Estimate of the Number of Small
Entities to Which the Proposed Rules Will Apply

514. Inthe FRFA in the Third Rel%ort and Order, supra, we have described the
entities possibly affected by that decision. 3 We anticipate that the same entities, as well
as those described below, could be affected by any action taken in response to the Fourth
Further Notice. We therefore incorporate the description and estimates used in the FRFA
in the Third Report and Order, '®* and add the following descriptions.

515. Competitive Local Exchange Carriers. Neither the Commission nor SBA
has developed a definition of small entities specifically directed toward providers of
competitive local exchange services. The most reliable source of information regarding
the number of competitive LECs nationwide of which we are aware appears to be the data
we collected in the August, 1999 Local Competition Report. According to our most
recent data, 158 companies reported that they were local service competitors holding
numbering codes.'™ Although it seems certain that some of these carriers are not
independently owned and operated, or have more than 1,500 employees, we are unable at
this time to estimate with greater precision the number of competitive LECs that would
qualify as small business concerns under SBA’s definition. Consequently, we estimate
that there are fewer than 158 small entity competitive LECs that may be affected by the
decisions and rules adopted in response to the Fourth Further Notice of Proposed
Rulemaking.

516. Competitive Access Providers. Neither the Commission nor SBA has
developed a definition of small entities specifically directed toward providers of
competitive access services (CAPs). The closest applicable definition under SBA rules is
for telephone communications companies other than radioteiephone (wireless)
companies. The most reliable source of information regarding the number of CAPs
nationwide of which we are aware appears to be the data that we collect annually in
connection with the 7RS Worksheet. According to our most recent data, 129 companies

' reported that they were engaged in the provision of competitive access services.'®®

1033 See supra paras. 500-504,

1034 See supra paras. 500-504.

1935 Report, Local Competition: August 1999, at 45, Table 4.1 (This report is an update of the
Local Competition Report issued in December of 1998. The report was compiled by the Industry Analysis
Division of the Common Carrier Bureau of the Federal Communications Commission. This report is
available in the Commission’s Reference Information Center at 445 12™ Street, S.W., Courtyard Level,
Washington, DC. Copies may be purchased from the International Transcription Services, Inc., at (202) 857-
3800, Tt can also be downloaded, file name LCOMP99-1 PDF or LCOMP99-1Z1IP, from the Commission’s
internet site at hitp://www.fcc.gov/ccb/stats.)

1036 Carrier Locator Report at Fig. 1. This figure also includes competitive LECs, as
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Although it seems certain that some of these carriers are not independently owned and.
operated, or have more than 1,500 employees, we are unable at this time to estimajce with
greater precision the number of competitive LECs that would qualify as small business
concerns under SBA’s definition. Consequently, we estimate that there are fewer than
129 small entity competitive LECs that may be affected by the decisions and rules
adopted in response to the Fourth Further Notice of Proposed Rulemaking.

4. Description of Projected Reporting, Recordkeeping, and
Other Compliance Requirements

517. Ifthe Commission does not establish any restrictions on the use of
unbundled network elements or combinations of network elements, no additional
compliance requirements are anticipated from further consideration of this issue. If,
however, restrictions on access to network elements are imposed, and depending on how
the restrictions are imposed, competitive LECs, CAPs and other purchasers of unbundled
network elements, including small entities, may be subject to additional reporting,
recordkeeping and other compliance requirements. Incumbent LECs, including small
incumbent LECs, would also be impacted because they would have to keep track of
competitive LEC filings and whether the use of the unbundled network element changed
in such a way that a restriction would attach. If restrictions are placed on the use of
unbundled network elements or combinations of such elements, compliance with these
requests may recLuire the use of engineering, technical, operational, accounting, billing,
and legal skills."”’

5. Steps Taken to Minimize Significant Economic Impact
on Small Entities, and Significant Alternatives
Considered

518. If requesting carriers can substitute unbundled network elements, such as
transport, for entrance facilities, incumbent LECs, including small entities, may be
significantly economically impacted. On the other hand, substituting unbundled network
elements for entrance facilities could benefit competitive LECs, CAPs, and other
purchasers of unbundled network elements. The Commission will evaluate in this
proceeding whether there are legal grounds for restricting such access. If no such grounds
exist, and instead if the statute requires unrestricted access to these unbundled network
elements or combinations, then the Commission will have no alternative other than
implementation of the statutory requirements for unrestricted access.

6. Federal Rules that May Duplicate, Overlap, or Cenflict
with the Proposed Rules

519. None.

determined by TRS filings.

1037 See supra Section VIL
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IX. ADMINISTRATIVE MATTERS

520. Pursuant to Sections 1.415 and 1.419 of the Commission's rules, 47 C.F.R.
§§ 1.415, 1.419, interested parties may file comments on or before January 12, 2000 and
reply comments on or before February 11, 2000. Comments may be filed using the
Commission's Electronic Comment Filing System (ECFS) or by filing paper copies. See

Electronic Filing of Documents in Rulemaking Proceedings, 63 Fed. Reg. 24,121 (1998).

521. Comments filed through the ECFS can be sent as an electronic file via the
Internet to <http://www.fcc.gov/e-file/ecfs. htmi>. Generally, only one copy of an
electronic submission must be filed. If multiple docket or ulemaking numbers appear in
the caption of this proceeding, however, commenters must transmit one electronic copy of
the comments to each docket or rulemaking number referenced in the caption. In
completing the transmittal screen, commenters should include their full name, Postal
Service mailing address, and the applicable docket or rulemaking number. Parties may
also submit an electronic comment by Internet e-mail. To get filing instructions for e-
mail comments, commenters should send an e-mail to ecfs@fcc.gov, and should include
the following words in the body of the message, "get form <your e-mail address." A
sample form and directions will be sent in reply.

522. Parties who choose to file by paper must file an original and four copies of
each filing. If you want each Commissioner to receive a personal copy of your
comments, you must file an original plus eleven copies. All filings must be sent to the
Commission’s Secretary, Magalte Roman Salas, Office of the Secretary, TW-A306,
Federal Communications Commission, 445 12% Street, S.W., Washington, D.C. 20554,
The Common Carrier Bureau contact for this proceeding is Jodie Donovan-May at 202-
418-1580. If more than one docket or ulemaking number appear in the caption of this
proceeding, commenters must submit two additional copies for each additional docket or
rulemaking number.

523. Parties who choose to file by paper should also submit their comments on
diskette. These diskettes should be submitted to: Jodie Donovan-May, Federal
Communications Commission, 445 12" Street, S W., Washington, D.C. 20554. Such a
submission should be on a 3.5 inch diskette formatted in an IBM compatible format using
Word for Windows or compatible software, The diskette should be accompanied by a
cover letter and should be submitted in “read only" mode. The diskette should be clearly
labeled with the commenter's name, proceeding (including the lead docket number in this
case, Docket No. 96-98, type of pleading (comment or reply comment), date of
submission, and the name of the electronic file on the diskette. The label should also
include the following phrase "Disk Copy - Not an Original." Each diskette should contain
only one party's pleadings, preferably in a single electronic file. In addition, commenters
must send diskette copies to the Commission's copy contractor, International
Transcription Service, Inc., 1231 20th Street, N.'W., Washington, D.C. 20037.
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524. Ex Parte Rules. This proceeding will be treated as a “permit-but-disclose”
proceeding subject of the “permit-but-disclose” requirements under Section 1.1206(b) of
the Commission’s rules.'®® Ex parte presentations are permissible if disclosed in
accordance with Commission rules, except during the Sunshine Agenda period when ex
parte or otherwise, are generally prohibited. Person making oral ex parte presentations
are reminded that a memorandum summarizing a presentation must contain a summary of
the substance of the presentation and not merely a listing of the subjects discussed. More
than a one or two sentence description of the view are arguments presented is generally
required.“m Additional rules pertaining to oral and written presentations are set forth in
Section 1.1206(b).

X. ORDERING CLAUSES

525. Accordingly, IT IS ORDERED that pursuant to Sections 1, 3, 4, 201-205,
251, 256, 271, 303(r) of the Commusications Act of 1934, as amended, 47 U.S.C. §§ 151,
153, 154, 201-205, 251, 252, 256, 271, 303(r) the THIRD REPORT AND ORDER AND
FOURTH FURTHER NOTICE OF PROPOSED RULEMAKING is hereby ADOPTED.

526, IT IS FURTHER ORDERED that § 51.319 of the Commission’s Rules , 47
C.FR. §51.319, as set forth in Appendix C hereto, s effective 30 days after publication
in the Federal Register, with the exception of only the following requirements, which are
effective 120 days after publication in the Federal Register: the requirement to provide
access on an unbundled basis to dark fiber as set forth in § 51.319(a)(1); the requirement
to provide access on an unbundled basis to subloops and inside wire as set forth in §
51.319(a)(2); the requirement to provide access on an unbundled basis to packet
switching in the limited circumstances set forth in § 51.319(c)(3}(B); the requirement to
provide access on an unbundled basis to dark fiber transport as set forth in §
51.319(d)(1)XB); the requirement to provide access on an unbundled basis to the Calling
Name Database, 911 Database, and E911 Database as set forth in §51.319(e}(2)(A); and
the requirement to provide access on an unbundled basis to loop qualification information
as set forth in § 51.319(g)."**

527. IT IS FURTHER ORDERED that the Commission’s Office of Public
Affairs, Reference Operations Division, SHALL SEND a copy of this THIRD REPORT
AND ORDER, including the Final Regulatory Flexibility Analysis, to the Chief Counsel
for Advocacy of the Smali Business Administration.

528. IT IS FURTHER ORDERED that the Commission’s Office of Public
Affairs, Reference Operations Division, SHALL SEND a copy of this FOURTH

1038 47 CF.R. § 1.1206(b), as revised.

1039 gee id. at § 1.1206(D)(2).

1040 These delineated requirements were not contained in § 51.319 prior to the rule being
vacated by the Supreme Court in fowa Utils. Bd.
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FURTHER NOTICE OF PROPOSED RULEMAKING, including the Initial Regulatory
Flexibility Analysis, to the Chief Counsel for Advocacy of the Small Business
Administration,

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas

Secretary
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APPENDIX A

List of Commenters in CC Docket No. 96-98

Ad Hoc Telecommunications Users Committee {(Ad Hoc)

Allegiance Telecom, Inc. (Allegiance)

Ameritech (Ameritech)

Association for Local Telecommunications Services (ALTS)

AT&T Corp. (AT&T)

Bell Atlantic Telephone Companies (Bell Atlantic)

BellSouth Corporation/BellSouth Telecommunications, Inc. (BellSouth)
Cable and Wireless USA, Inc. (Cable & Wireless)

Centennial Cellular Corporation, CenturyTel Wireless, Inc., Thumb Cellular
Limited Partnership, and Trillium Cellular Corporation (Centennial Joint)
Choice One Communications, Network Plus, Inc., GST Telecom Inc.,
CTSI, Inc., and Hyperion Telecommunications, Inc. (Choice One Joint)
Cincinnati Bell Telephone Company (Cincinnati Bell)

CO Space Services, Inc. (CO Space)

Columbia Telecommunications, Inc. (Columbia)

Competition Policy Institute (CPI)

Competitive Telecommunications Association (CompTel)

Connecticut Department of Public Utility Control (Connecticut DPUC)
Corecomm Limited (Corecomm)

Covad Communications Company (Covad)

Cox Communications, Inc. (Cox)

e.spire Communications, Inc. and Intermedia Communications Inc. (e.spire
Joint)

Excel Communications, Inc. (Excel)

Florida Public Service Commission (Florida PSC)

Focal Communications Corporation {Focal)

General Services Administration (GSA)

GTE Service Corporation (GTE)

Illinois Commerce Commission (Illinois Commission)

Information Technology Industry Council (ITIC)

Inline Connection Corporation (Inline)

Towa Utilities Board (Towa)

Joint Consumer Advocates (Joint Consumer Advocates)

Kentucky Public Service Commission (Kentucky PSC)

KMC Telecom Inc. (KMC)

Level 3 Communications, Inc. (Level 3)

Low Tech Designs, Inc. (Low Tech)

MCI WorldCom, Inc. (MCI WorldCom)

McLeodUSA Telecommunications Services, Inc. (McLeod)

Mediaone Group, Inc. (Mediaone)

Metro One Telecommunications, In¢c. (Metro One)

Metromedia Fiber Network Services, Inc. (MFN)

MGC Communications, Inc. (MGC)
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National Association of Regulatory Utility Commissioners (NARUC)
National Telecommunications and Information Administration (NTIA)
Net2000 Communications, Inc. (Net2000)

Network Access Solutions Corporation (NAS)

New England Voice & Data, LLC (New England Voice & Data)
New Jersey Division of the Ratepayer Advocate (New Jersey DRA)
New York State Department of Public Service (New York DPS)
NEXTLINK Communications, Inc. (NEXTLINK)

Northpoint Communications, Inc. (Northpoint)

Ohio Public Utilities Commission (Ohio PUC)

Optel, Inc. (OpTel)

People of the State of California and the California Public Utilities
Commission {California PUC)

Pennsylvania Public Utility Commission (Pennsylvania PUC)
Pilgrim Telephone, Inc. (Pilgrim)

Prism Communications Services, Inc. (Prism)

Oregon Public Utility Commission {Oregon PUC)

Qwest Communications Corp. (Qwest)

RCN Telecom Services, Inc. (RCN)

Rhythms Netconnections Inc. (Rhythms)

Rural Telephone Coalition (Rural Telephone Coalition)

SBC Telecommunications, Inc. (SBC)

Sprint Corporation (Sprint)

Strategic Policy Research (SPR)

Telecommunications Resellers Association (TRA)

TelTrust, Inc. (TelTrust)

Teligent, Inc. (Teligent)

Texas Public Utility Commission (Texas PUC)

Time Warner Telecom (Time Warner)

United States Telephone Association (USTA}

US WEST, Inc. (US West)

UTC, The Telecommunications Association (UTC)

Vermont Public Service Board (Vermont PSB)

Waller Creek Communications, Inc. (Waller Creek)

Washington Utilities and Transportation Commission (Washington UTC)
Weingarten, Michael (Weingarten)

WinStar Communications, Inc. (WinStar)

Wisconsin Public Service Commission (Wisconsin PSC)
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10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.

21.

Top 50 Metropolitan Statistical Areas (MSAs)

Los Angeles — Long Beach
New York

Chicago

Philadelphia

Washington, D.C.

Detroit

Houston

Atlanta

Boston

Dallas

Riverside — San Bernardino
Phoenix — Mesa
Minneapolis — St. Paul

San Diego

Orange County

Nassau — Suffolk

St. Louis

Baltimore

Pittsburgh

Oakland

Seattle — Bellevue — Everett

APPENDIX B
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22.
23.
24.
25.
26.
27.
28.
29,
30.
31.
32,
33.
34,
35.
36.
37.
38.
39,
40,
41,
42,
43,
44,
45,

46.

Tampa — St. Petersburg — Clearwater

Cleveland — Lorain — Elyria

Miami

Newark

Denver

Portland — Vancouver
San Francisco

Kansas City

San Jose

Cincinnati

Fort Worth — Arlington

Norfolk — Virginia Beach — Newport News

Sacramento

San Antonio
Indianapolis

Orlando

Milwaukee — Waukesha
Fort Lauderdale
Columbus, CH

Las Vegas

Charlotte — Gastonia — Rock Hill

Bergen - Passaic

New Orleans

Salt Lake City — Ogden
Buffalo — Niagara Falls
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47.
438.
49

50.
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Greensboro — Winston Salem — High Point
Nashville
Hartford

Providence — Fall River —- Warwick

Source: March 1999 LERG, USTA UNE Report at 1-22.
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o~ APPENDIX C
§ 51.317. Standards for Requiring the Unbundling of Network Elements

(a) Proprietary Network Elements. A network element shall be considered to be
proprietary if an incumbent LEC can demonstrate that it has invested
resources to develop proprietary information or functionalities that are
protected by patent, copyright or trade secret law. The Commission shall
undertake the following analysis to determine whether a proprietary network
element should be made available for purposes of section 251(c)(3) of the Act:

(1) Determine whether access to the proprietary network element is
“necessary.” A network element is “necessary” if, taking into
consideration the availability of alternative elements outside the
incumbent LEC’s network, including self-provisioning by a requesting
carrier or acquiring an alternative from a third-party supplier, lack of
access to the network element precludes a requesting
telecommunications carrier from providing the services that it seeks to
offer. If access is “necessary,” then, subject to any consideration of
the factors set forth under subsection (c¢) of this rule, the Commission
may require the unbundling of such proprietary network element.

(2) In the event that such access is not “necessary,” the Commission may
require unbundling subject to any consideration of the factors set forth

— under subsection (c) of this rule if it is determined that:

(A) The incumbent LEC has implemented only a minor
modification to the network element in order to qualify
for proprietary treatment;

(B) The information or functionality that is proprietary in
nature does not differentiate the incumbent LEC’s
services from the requesting carrier’s services; or

(C) Lack of access to such element would jeopardize the
goals of the 1996 Act.

(b) ‘Non-Proprietary Network Elements. The Commission shall undertake the
following analysis to determine whether a non-proprietary network element
should be made available for purposes of section 251(c)(3) of the Act:

(1) Determine whether lack of access to a non-proprietary network
element “impairs” a carrier’s ability to provide the service it seeks to
offer. A requesting carrier’s ability to provide service is “impaired” if,
taking into consideration the availability of alternative elements
outside the incumbent LEC’s network, including self-provisioning by
a requesting carrier or acguiring an alternative from a third-party
supplier, lack of access to that element materially diminishes a
requesting carrier’s ability to provide the services it seeks to offer.
The Commission will consider the totality of the circumstances to
determine whether an alternative to the incumbent LEC’s network
element is available in such a manner that a requesting carrter can
provide service using the alternative. If the Commission determines
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that lack of access to an element “impairs” a requesting carrier’s
ability to provide service, it may require the unbundling of that
element, subject to any consideration of the factors set forth under
subsection (c).

(2) In considering whether lack of access to a network element materially
diminishes a requesting carrier’s ability to provide service, the
Commission shall consider the extent to which alternatives in the
market are available as a practical, economic, and operational matter.
The Commission will rely upon the following factors to determine
whether alternative network elements are available as a practical,
economic, and operational matter:

(A) Cost, including all costs that requesting carriers may incur
when using the alternative element to provide the services it
seeks to offer;

(B) Timeliness, including the time associated with entering a
market as well as the time to expand service to more
customers;

(C) Quality,

(D) Ubiquity, including whether the alternatives are available
ubiquitously;

(E) Impact on network operations.

(c) In determining whether to require the unbundling of any network element
under this rule, the Commission may also consider the following additional
factors:

(1) Whether unbundling of a network element promotes the rapid
introduction of competition,

(2) Whether unbundling of a network element promotes facilities-
based competition, investment, and innovation;

(3) Whether unbundling of a network element promotes reduced
regulation;

(4) Whether unbundling of a network element provides certainty to
requesting carriers regarding the availability of the element;

(5) Whether unbundling of a network element is administratively
practical to apply.

(d) If an incumbent LEC is required to provide nondiscriminatory access to a
network element in accordance with § 51.311 and section 251(c)(3) of the Act
under § 51.319 or any applicable Commission Order, no state commission
shall have authority to determine that such access is not required. A state
commission must comply with the standards set forth in this § 51.317 when
considering whether to require the unbundling of additional network elements.
With respect to any network element which a state commission has required to
be unbundled under § 51.317, the state commission retains the authority to
subsequently determine, in accordance with the requirements of this rule, that
such network element need no longer be unbundled.

§ 51.319 Specific unbundling requirements.
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(a) Local Loop and Subloop. An incumbent LEC shall provide
nondiscriminatory access, in accordance with § 51.311 and section 251(c)(3)
of the Act, to the local loop and subloop, including inside wiring owned by
the incumbent LEC, on an unbundled basis to any requesting
telecommunications carrier for the provision of a telecommunications service.

(1) Local Loop. The local loop network element is defined as a
transmission facility between a distribution frame (or its equivalent) in
an incumbent LEC central office and the loop demarcation point at an
end-user customer premises, including inside wire owned by the
incumbent LEC. The local loop network element includes all features,
functions, and capabilities of such transmission facility. Those
features, functions, and capabilities include, but are not limited to, dark
fiber, attached electronics (except those electronics used for the
provision of advanced services, such as Digital Subscriber Line Access
Multiplexers), and line conditioning. The local loop includes, but is
not limited to, DS1, DS3, fiber, and other high capacity loops.

(2) Subloop. The subloop network element is defined as any portion of
the loop that is technically feasible to access at terminals in the
incumbent LEC’s outside plant, including inside wire. An accessible
terminal is any point on the loop where technicians can access the wire
or fiber within the cable without removing a splice case to reach the
wire or fiber within. Such points may include, but are not limited to,
the pole or pedestal, the network interface device, the minimum point
of entry, the single point of interconnection, the main distribution
frame, the remote terminal, and the feeder/distribution interface.

(A) Inside Wire. Inside wire is defined as all loop plant owned by
the incumbent LEC on end-user customer premises as far as
the point of demarcation as defined in § 68.3, including the
loop plant near the end-user customer premises. Carriers may
access the inside wire subloop at any technically feasible point
including, but not limited to, the network interface device, the
minimum point of entry, the single point of interconnection,
the pedestal, or the pole.

(B) Technical feasibility. If parties are unable to reach agreement,
pursuant to voluntary negotiations, as to whether it is
technically feasible, or whether sufficient space is available, to
unbundle the subloop at the point where a carrier requests, the
incumbent LEC shall have the burden of demonstrating to the
state, pursuant to state arbitration proceedings under section
252 of the Act, that there is not sufficient space available, or
that it is not technically feasible, to unbundle the subloop at
the point requested.

(C) Best practices. Once one state has determined that it is
technically feasible to unbundle subloops at a designated
point, an incumbent LEC in any state shall have the burden of
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demonstrating, pursuant to state arbitration proceedings under
section 252 of the Act, that it is not technically feasible, or
that sufficient space is not available, to unbundle its own
loops at such a point.

(D) Rules for collocation. Access to the subloop is subject to the
Commission’s collocation rules at §§ 51.321-323.

(E) Single point of interconnection. The incumbent LEC shall
provide a single point of interconnection at multi-unit
premises that is suitable for use by multiple carriers. This
obligation 1s in addition to the incumbent LEC’s obligation to
provide nondiscriminatory access to subloops at any
technically feasible point. If parties are unable to negotiate
terms and conditions regarding a single point of
interconnection, issues in dispute, including compensation of
the incumbent LEC under forward-looking pricing principles,
shall be resolved under the dispute resolution processes in
section 252 of the Act.

(3) Line conditioning. The incumbent LEC shall condition lines required
to be unbundled under this section wherever a competitor requests,
whether or not the incumbent LEC offers advanced services to the
end-user customer on that loop.

(A) Line conditioning is defined as the removal from the loop of
any devices that may diminish the capability of the loop to
deliver high-speed switched wireline telecommunications
capability, including xDSL service. Such devices include, but
are not limited to, bridge taps, low pass filters, and range
extenders.

(B) Incumbent LECs shall recover the cost of line conditioning
from the requesting telecommunications carrier in accordance
with the Commission’s forward-looking pricing principles
promulgated pursuant to section 252(d)(1) of the Act.

(C) Incumbent LECs shall recover the cost of line conditioning
from the requesting telecommunications carrier in compliance
with rules governing nonrecurring costs in § 51.507(e).

(D) In so far as it is technically feasible, the incumbent LEC shall
test and report trouble for all the features, functions, and
capabilities of conditioned lines, and may not restrict testing
to voice-transmission only.

(b) Network Interface Device. An incumbent LEC shall provide
nondiscriminatory access, in accordance with § 51.311 and section 251(c)(3)
of the Act, to the network interface device on an unbundled basis to any
requesting telecommunications carrier for the provision of a
telecommunications service. The network interface device network element is
defined as any means of interconnection of end-user customer premises wiring
to the incumbent LEC’s distribution plant, such as a cross connect device used
for that purpose. An incumbent LEC shall permit a requesting
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telecommunications carrier to connect its own loop facilities to on-premises
wiring through the incumbent LEC’s network interface device, or at any other
technically feasible point.

(c) Switching Capability. An incumbent LEC shall provide nondiscriminatory
access, in accordance with § 51.311 and section 251(c)(3) of the Act, to local
circuit switching capability and local tandem switching capability on an
unbundled basis, except as set forth in § 51.319(c)(1)(B), to any requesting
telecommunications carrier for the provision of a telecommunications service.
An incumbent LEC shall be required to provide nondiscriminatory access in
accordance with § 51.311 and section 251(c)(3) of the Act to packet switching
capability on an unbundled basis to any requesting telecommunications carrier
for the provision of a telecommunications service only in the limited
circumstance described in § 51.319(c)(3)(B).

(1)(A) Local Circuit Switching Capability, including Tandem
Switching Capability. The local circuit switching capability network
element is defined as:

(i) Line-side facilities, which include, but are not limited to, the
connection between a loop termination at a main distribution
frame and a switch line card;

(if) Trunk-side facilities, which include, but are not limited to, the
connection between trunk termination at a trunk-side cross-
connect panel and a switch trunk card; and

(1ii) All features, functions and capabilities of the switch, which
include, but are not limited to:

(1) The basic switching function of connecting lines to
lines, lines to trunks, trunks to lines, and trunks to
trunks, as well as the same basic capabilities made
available to the incumbent LEC’s customers, such as a
telephone number, white page listing and dial tone, and

(2) All other features that the switch is capable of
providing, including but not limited to, customer
calling, customer local area signaling service features,
and Centrex, as well as any technically feasible
customized routing functions provided by the switch.

(B) Notwithstanding the incumbent LEC’s general duty to unbundle local
circuit switching, an incumbent LEC shall not be required to unbundle
local circuit switching for requesting telecommunications carriers when
the requesting telecommunications carrier serves end-users with four or
more voice grade (DS0) equivalents or lines, and the incumbent LEC’s
local circuit switches are located in:

(1) The top 50 Metropolitan Statistical Areas as set forth in Appendix
B of the Third Report and Order and Fourth Further Notice of
Proposed Rulemaking in CC Docket No. 96-98, and
(i1) In Density Zone 1, as defined in § 69.123 on January 1, 1999.
(2) Local Tandem Switching Capabiiity. The tandem switching capability
network element is defined as:
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(A) Trunk-connect facilities, which include, but are not limited to, the
connection between trunk termination at a cross connect panel and switch
trunk card;

(B) The basic switch trunk function of connecting trunks to trunks; and

(C) The functions that are centralized in tandem switches (as distinguished
from separate end office switches), including but not limited, to call
recording, the routing of calls to operator services, and signaling
conversion features.

(3) Packet Switching Capability. (A) The packet switching capability network
element is defined as the basic packet switching function of routing or
forwarding packets, frames, cells or other data units based on address or other
routing information contained in the packets, frames, cells or other data units,
and the functions that are performed by Digital Subscriber Line Access
Multiplexers, including but not limited to:

(i) The ability to terminate copper customer loops (which includes

both a low band voice channel and a high-band data channel, or

solely a data channel);

(ii) The ability to forward the voice channels, if present, to a circuit

switch or multiple circuit switches;

(i) The ability to extract data units from the data channels on the

loops, and

(iv) The ability to combine data units from multiple loops onto one

or more trunks connecting to a packet switch or packet switches.

(B) An incumbent LEC shall be required to provide nondiscriminatory
access to unbundled packet switching capability only where each of the
following conditions are satisfied:

(1) The incumbent LEC has deployed digital loop carrier systems,

including but not limited to, integrated digital loop carrier or

universal digital loop carrier systems;, or has deployed any other
system in which fiber optic facilities replace copper facilities in the
distribution section (e.g., end office to remote terminal, pedestal or
environmentally controlled vault);

(i1) There are no spare copper loops capable of supporting the xDSL
services the requesting carrier seeks to offer;

(iii) The incumbent LEC has not permitted a requesting carrier to
deploy a Digital Subscriber Line Access Multiplexer at the remote
terminal, pedestal or environmentally controlled vault or other
interconnection point, nor has the requesting carrier obtained a
virtual collocation arrangement at these subloop interconnection
points as defined by § 51.319(b); and

(iv) The incumbent LEC has deployed packet switching capability
for its own use,

(d) Interoffice Transmission Facilities. An incumbent LEC shall provide
nondiscriminatory access, in accordance with § 51.311 and section 251(c)(3) of the Act,
to interoffice transmission facilities on an unbundled basis to any requesting
telecommunications carrier for the provision of a telecommunications service.
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(1) Interoffice transmission facility network elements include:

(A) Dedicated transport, defined as incumbent LEC transmission facilities,
including all technically feasible capacity-related services including, but
not limited to, DS1, DS3 and OCn levels, dedicated to a particular
customer or carrier, that provide telecommunications between wire centers
owned by incumbent LECs or requesting telecommunications carriers, or
between switches owned by incumbent LECs or requesting
telecommunications carriers;

(B) Dark fiber transport, defined as incumbent LEC optical transmission

facilities without attached multiplexing, aggregation or other electronics;

(C) Shared transport, defined as transmission facilities shared by more than
one carrier, including the incumbent LEC, between end office switches,
between end office switches and tandem switches, and between tandem
switches, in the incumbent LEC network.

(2) The incumbent LEC shall:

(A) Provide a requesting telecommunications carrier exclusive use of
interoffice transmission facilities dedicated to a particular customer or
carrier, or use the features, functions, and capabilities of interoffice
transmission facilities shared by more than one customer or carrier.

(B) Provide all technically feasible transmission facilities, features, functions,
and capabilities that the requesting telecommunications carrier could use
to provide telecommunications services;

(C) Permit, to the extent technically feasible, a requesting
telecommunications carrier to connect such interoffice facilities to
equipment designated by the requesting telecommunications carrier,
including but not limited to, the requesting telecommunications carrier’s
collocated facilities; and

(D) Permit, to the extent technically feasible, a requesting
telecommunications carrier to obtain the functionality provided by the
incumbent LEC’s digital cross-connect systems in the same manner that
the incumbent LEC provides such functionality to interexchange carriers.

(e) Signaling Networks and Call-Related Databases. An incumbent LEC shall

provide nondiscriminatory access, in accordance with § 51.311 and section 251(c}(3) of
the Act, to signaling networks, call-related databases, and service management systems
on an unbundled basis to any requesting telecommunications carrier for the provision of a
telecommunications service. -

(1) Signaling Networks: Signaling networks include, but are not limited to,

signaling links and signaling transfer points.

(A) When a requesting telecommunications carrier purchases unbundled
switching capability from an incumbent LEC, the incumbent LEC shall
provide access from that switch in the same manner in which it obtains
such access itself.

(B) An incumbent LEC shail provide a requesting telecommunications carrier
with its own switching facilities access to the incumbent LEC’s signaling
network for each of the requesting telecommunications carrier’s switches.
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This connection shall be made in the same manner as an incumbent LEC
connects one of its own switches to a signaling transfer point.

(2) Call-Related Databases: Call-related databases are defined as databases,
other than operations support systems, that are used in signaling networks for billing and
collection, or the transmission, routing, or other provision of a telecommunications
service.

(A) For purposes of switch query and database response through a signaling
network, an incumbent LEC shall provide access to its call-related
databases, including but not limited to, the Calling Name Database, 911
Database, E911 Database, Line Information Database, Toll Free Calling
Database, Advanced Intelligent Network Databases, and downstream
number portability databases by means of physical access at the signaling
transfer point linked to the unbundled databases.

(B) Notwithstanding the incumbent LEC’s general duty to unbundle call-
related databases, an incumbent LEC shall not be required to unbundle
the services created in the AIN platform and architecture that qualify for
proprietary treatment.

(C) An incumbent LEC shall allow a requesting telecommunications carrier
that has purchased an incumbent LEC’s local switching capability to use
the incumbent LEC’s service control point element in the same manner,
and via the same signaling links, as the incumbent LEC itself.

(D) An incumbent LEC shall allow a requesting telecommunications carrier
that has deployed its own switch, and has linked that switch to an
incumbent LEC’s signaling system, to gain access to the incumbent
LEC’s service control point in a manner that allows the requesting carrier
to provide any call-related database-supported services to customers
served by the requesting telecommunications carrier’s switch.

(E) Anincumbent LEC shall provide a requesting telecommunications carrier
with access to call-related databases in a manner that complies with
section 222 of the Act.

(3) Service Management Systems:

(A) A service management system is defined as a computer database or
system not part of the public switched network that, among other things:

(1) Interconnects to the service control point and sends to that service
control point the information and call processing instructions needed
for a network switch to process and complete a telephone call; and

(2) Provides telecommunications carriers with the capability of entering
and storing data regarding the processing and completing of a
telephone call.

(B) An incumbent LEC shall provide a requesting telecommunications carrier
with the information necessary to enter correctly, or format for entry, the
information relevant for input into the incumbent LEC’s service
management system.

(C) An incumbent LEC shall provide a requesting telecommunications carrier
the same access to design, create, test, and deploy Advanced Intelligent
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Network-based services at the service management system, through a
service creation environment, that the incumbent LEC provides to itself.

(D) An incumbent LEC shall provide a requesting telecommunications carrier
access to service management systems in a manner that complies with
section 222 of the Act.

(f) Operator Services and Directory Assistance. An incumbent LEC shall provide
nondiscriminatory access in accordance with § 51.311 and section 251(c)(3) of the Act to
operator services and directory assistance on an unbundled basis to any requesting
telecommunications carrier for the provision of a telecommunications service only where
the incumbent LEC does not provide the requesting telecommunications carrier with
customized routing or a compatible signaling protocol. Operator services are any
automatic or live assistance to a consumer to arrange for billing or completion, or both, of
a telephone call. Directory assistance is a service that allows subscribers to retrieve
telephone numbers of other subscribers.

(g) Operations Support Systems: An incumbent LEC shall provide
nondiscriminatory access in accordance with § 51.311 and section 251(c)(3) of the Act to
operations support systems on an unbundled basis to any requesting telecommunications
carrier for the provision of a telecommunications service. Operations support system
functions consist of pre-ordering, ordering, provisioning, maintenance and repair, and
billing functions supported by an incumbent LEC’s databases and information. An
incumbent LEC, as part of its duty to provide access to the pre-ordering function, must
provide the requesting carrier with nondiscriminatory access to the same detailed
information about the loop that is available to the incumbent LEC.
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§ 51.5 Terms and definitions.

Pre-ordering and ordering. Pre-ordering and ordering includes the exchange of
information between telecommunications carriers about: current or proposed customer
products and services; or unbundled network elements, or some combination thereof.
This information includes loop qualification information, such as the composition of the
loop material, including but not limited to: fiber optics or copper; the existence, location
and type of any electronic or other equipment on the loop, including but not limited to,
digital loop carrier or other remote concentration devices, feeder/distribution interfaces,
bridge taps, load coils, pair-gain devices, disturbers in the same or adjacent binder
groups, the loop length, including the length and location of each type of transmission
media; the wire gauge(s) of the loop; and the electrical parameters of the loop, which may
determine the suitability of the loop for various technologies.

10
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Separate Statement
of
Commissioner Susan Ness

Re:  Implementation of the Local Competition Provisions of the Telecommunications Act of
1996, CC Docket No. 96-98

Local competition is the cornerstone of the Telecommunications Act of 1996 (the Act).
Under section 251 of the Act, Congress facilitated the transition from a monopoly to a
competitive market for telecommunications services by creating three vehicles for entry:
reselling the services of the incumbent local exchange carrier (ILEC) at retail prices less avoided
costs; leasing one or more “unbundled network elements” (UNEs) from the ILEC at wholesale
discounts; and offering facilities-based competition. Policy makers assumed -- but did not
require -- that most new competitors would migrate over time to their own facilities as
equipment availability and customer demand warranted. Initially, however, new entrants would
need to use piece-parts of the incumbent’s network to establish a foothold in a market.

Just over three years ago, in our Local Competition Order, 1 voted to “unbundle” seven
network elements under section 251(d)(2) of the Act. In January, the Supreme Court remanded
to the Commission that section of our order dealing with unbundled network elements, finding
that we had not adequately considered the “necessary and impair” standard when we gave
competitors “blanket access” to the incumbents’ networks.!

In August of 1996, with little local competition on the horizon, we took an expansive
view of what new entrants would need to jumpstart competition and a narrow view of the
limitations embodied in section 251(d)(2). Today, with three years of experience to guide us, we
have crafted a standard that balances the need to jumpstart competition with the need to preserve
incumbent incentives to innovate and invest in new facilities. The analytical framework we adopt
today facilitates efficient rather than inefficient competition — as Congress intended.

Our new standard reconfigures the national list by paring down some elements and
bolstering others. I write separately to elaborate on a few key points.

Advanced Services

I support our decision not to require unbundling of facilities used to provide advanced
services, such as packet switches and DSLAMs. Incumbents argue that, if forced to unbundlie
such facilities, incumbents would have no incentive to deploy these new broadband networks in

' AT&T v. lowa Utils. Bd., 119 5.Ct. 721 (1999).
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rural areas.® In many urban markets, we have witnessed competition from cable providers and
other new entrants propel local exchange carriers to roll out xDSL service. But I am concerned
about the limited availability of advanced services in rural America today. Advanced services
are a key to rural economic renaissance, because they enable entrepreneurs to establish new
businesses literally anywhere and strengthen the economic viability of established enterprises. If
the incumbents are correct that unbundling inhibits investment in these areas, then I expect -- as
a result of our action today -- to see a surge in incumbent investment in facilities to provide
advanced services to our rural communities,

Unbundled Local Switching

I support the majority’s decision to “carve out” an exemption from the general
unbundling requirement for switches serving dense, urban markets. Lack of access to unbundled
switching should not impair the ability of new entrants to provide service in these markets,
especially if those competitors are targeting large and medium size businesses. Indeed, evidence
in the record shows that most of the competitive facilities-based deployment has occurred in
precisely these high-density zones. Although no fit will ever be perfect, we have given careful
consideration to areas where competitors are self-provisioning or where there is a possibility that
competitors can purchase from another provider -- two of the key factors that the Supreme Court
said we failed to consider in our initial decision

I have reservations, however, about the decision to require unbundling for small
businesses with three lines or less. While I want to ensure that small businesses also have a
choice of providers, I am concerned that adding additional unbundling requirements in high
density areas is not the best way to address the problem. A policy based on the number of
telephone lines a customer orders could create consumer confusion and be an administrative
nightmare. What happens, for example, if the number of lines that a small business orders
fluctuates seasonally (e.g., during the holiday season)? I fear that tracking the number of lines in
this manner imposes significant administrative costs on carriers and is potentially unenforceable.
I am also concerned about undercutting those providers that have deployed their own switches
and want to serve the small business community.

In addition, unlike the majority, I would have required access to unbundled switching for
all residences, rather than only those with three lines or less. There are instances where multiple
families live together in a single residence, or students — all of who order their own telephone

? See Comments of US West, at 60 (arguing that unbundling advanced services elements would have a “dampening
effect on the incentives of both CLLECs and ILECSs to invest and innovate in advanced services technologies,
particularly in high-cost areas™);, Comments of SBC, at 76-77 (warning that “consumers are harmed when new
technologies never enter the market because of disincentives created by a regulatory regime™), Comments of Bell
Atlantic, at 43-44 (arguing that unbundling obligations for advanced services equipment would reduce incentives for
incumbents to invest in such equipment); Comments of GTE, at 80 (stating that an unbundling rule for advanced
services elements would “result in less innovation and [would] deprive consumers of valuable new services”). See
also Comments of USTA, at 40-42 (stating that an ILEC would be “unlikely to invest in deployment of new
broadband networks and services if it knows that the Commission will [require unbundling]™).

? See 119 S.Ct. at 735.
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lines ~ share accommodations. Surely these instances meet the definition of “mass market” and
should not be excluded from the exception.

Operator Services and Directory Assistance (OS/DA)

I am delighted that third-party providers of OS/DA are emerging to fill an increasing
need for OS/DA services. However, the Act does not require incumbents to provide these third-
party providers with nondiscriminatory access to directory databases.* This clearly hampers
their ability to provide reliable directory assistance to those carriers that will now need to rely on
a non-incumbent source for their OS/DA. I recognize that we have raised this issue in the
context of another proceeding, which I hope will be resolved shortly.

Combinations of UNEs and Special Access

The order defers decision on whether there should be limited use restrictions for certain
combinations of UNEs to avoid an opportunity for arbitrage for special access. While I agree
that we should develop a fuller record on this issue, [ am hesitant to start down the slippery slope
of adopting use restrictions on UNEs. Nevertheless, I will withhold final judgment on these
issues until I have reviewed the record developed in response to the Further Notice. I am
particularly interested in finding out whether restricted use of UNE combinations might
inadvertently lead to inefficient or unreliable network configurations.

Conclusion

We have adopted a workable framework that takes into account variations in the way that
competition is developing in different areas of the country. We have reaffirmed the benefit of a
national policy that provides competitors with the certainty they need to develop business plans
and raise capital, and reduces the opportunity for further protracted litigation. As competition
continues to take hold, we intend to scale back our unbundling requirements even further. Now
that the new rules are in place, I urge all players to move beyond litigation and to embrace
competition.

* 47U.8.C. § 251(0)(3).




Statement of
Commissioner Michael K. Powell
Dissenting in Part




Federal Communications Commission FCC 99-238

November 3, 1999

STATEMENT OF COMMISSIONER MICHAEL K. POWELL,
DISSENTING IN PART

Re:  Third Report and Order and Fourth Further Notice of Proposed Rulemaking,
Implementation of the Local Competition Provisions in the Telecommunications
Act of 1996 (CC Docket No. 96-98)

As 1 have tried to impress on many occasions,’ the Supreme Court gave us a tall
order in AT&T Corp. v. Iowa Utilities Bd.* The Court rejected the previous Commission’s
decision to provide competitive carriers with unbridled access to every element of the
incumbent’s network at steeply discounted, cost-based prices. In particular, the Court
rejected the previous Commission’s presumption in favor of unbundling the entire
incumbent network, subject to potential exclusions that, in any event, never materialized. 3
That approach, the Court admonished, gave no effect to the limiting “necessary” and
“impair” standards of section 251(d)(2). In place of this presumption, the Court ordered the
Commission to surmount a high factual hurdle: the burden of demonstrating that each
network element is unbundled only to the extent that, without it, competitive local exchange
carriers (CLECs) would be impaired from providing service.*

I think the Commission has gone quite far in demonstrating that some CLECs
would be impaired if denied access to several elements of the incumbent’s network. As
such, I support much of this action. Ibelieve we have failed, however, to demonstrate
this with respect to switching functionality. I believe, furthermore, that the shortcomings
of our attempt to apply the statutory standard to switching reveal more general and
serious flaws in the type of impairment analysis we adopt here. Thus, I must respectfully
dissent in part from this decision.

The Commission Has Failed to Meet Its Burden of Showing That Failure to
Unbundle Switching Would Impair CLECs from Providing Service

I sincerely applaud my colleagues for the steps they have taken to consider the
availability of switching outside the incumbent’s network, including self-provisioning. It is
on the basis of many of these steps that [ am able to support much of the decision in this
area. For my part, however, I do not believe the Commission has met its burden of showing

! See, e.g., Implementation of the Local Competition Provisions in the Telecommunications Act of

1996, CC Docket No. 96-98, Second Further Notice of Proposed Rulemaking, FCC 99-70 (rel. Apr. 16,
1999) (statement of Commissicner Powell, dissenting in part).

See AT&T Corp. et al. v. Iowa Utils. Bd. et al., 119 S, Ct. 721 (1999).

Id. at 736 (holding Commission erroneously percelved a general obligation to unbundle that it
could soften by “regulatory grace”). As the Supreme Court indicated, the previous Commission provided
“blanket access” virtually all significant elements of the incumbent’s network. /d. at 735,

See cf. 119 8. Ct. 721, 736 (“Section 251(d)(2) does not authorize the Commission to create
isolated exemptions from some underlying duty to make all network elements available. It requires the
Commission to determine on a rational basis which network elements must be made available, taking into
account the objectives of the Act and giving some substance to the ‘necessary’ and “impair’
requirements.”).

3
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that failure to unbundle switching would impair CLECs from providing service in the
densest areas of the largest markets. Thus, I would have been prepared to leave switching
off the unbundling list for the provision of service to all customers in access Zone 1,
regardless of their size or type, and regardless of whether the incumbent is providing the
“extended link” or EEL.

As the record amply demonstrates, the vast majority of CLEC switches are
concentrated in these zones,® amounting to multiple companies providing switch-based
alternative service in the market. The tele-density in these zones, moreover, suggests that if
CLECs chose to, they could economically serve relatively significant numbers of residential
customers in these zones, particularly in multiple dwelling units (MDUs). Additionally, in
light of the existence of special access service and our related decisions today regarding loop
and transport, CLECs can potentially serve many residential and other customers even
beyond Zone 1. Based on the evidence showing significant CLEC deployment using their
own switches, I am unpersuaded that CLECs are materially impaired if they cannot obtain
unbundled switching in Zone 1.5

The Rationale for Requiring the EEL as a Condition for Declining to Unbundle
Switching Lacks Clarity

With respect to the EEL, I am certainly persuaded that this functionality (which
allows transmission from the CLEC’s switch to its customers via the incumbent’s facilities)
will make it easier for CLECs to provide service. But the question the Court has mandated
that we answer is not whether access to parts of the incumbent’s network makes it easier for
CLECs, but whether denial of such access would “impair” CLECs’ ability to provide service
within the meaning of section 251(d)(2).” If a network element satisfies this standard, then
the Act requires that we make it available. Our decision today muddies an already
complicated analysis. On the one hand, we insist that we cannot mandate the EEL pending
the Eighth Circuit’s resolution of the appeal of our authority to require combinations of
elements. On the other hand, in the face of repeated and well-documented incumbent
requests to remove switching as an unbundled element, we provide strong and direct
incentives to incumbents to provide the EEL as a condition of such removal. To make
matters worse, we do so even though we also conclude that our existing rules permit CLECs
to obtain the same functionality as the EEL, at least in many circumstances, by simply
converting special access services to network elements. I think the cleaner approach would
have been to wait for the Eighth Circuit’s combination ruling or simply decide whether the

5
[

See, e.g., BellSouth Comments at 59.

I should add, however, that my belief that declining to unbundle switching in Zone 1 would
address many, but not all, of my concemns regarding geographic variations and the irapact of those
variations on our impairment analysis. By using a broad national approach based on highly-disputed
generalities, I still fear that the Commission has failed to pay adequate attention to the Court’s instruction
that we assess the availability of elements outside the incumbent’s network, including self-provisioning, A
preferable option would have been to provide some time-limited ability for state commissions that perceive
their markets are different to remove elements from the national list, based on a showing consistent with
this decision and our existing rules. This authority was advocated by the vast majority of state commenters
in this docket. See, e.g., Washington Utilities & Transportation Commission Comments at 2, California
Public Utilities Commission Comments at 7, and New York Department of Public Service Comments at 5,
See 47 U.S.C. §251(d)(2)(B).
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EEL should be made available itself as a network element.

The Impairment Analysis is Based on Faulty Assumptions Regarding CLEC
Facilities Deployment

More generally, I believe the impairment analysis we adopt is based on poorly
supported, or simply false, assumptions. For example, we assume that the few factors we
examine closely (including cost, quality, ubiquity, timeliness, etc.) are sufficient to
determine whether a CLEC would be impaired from providing service. Although the
analysis purports to consider the totality of circumstances, we focus predominantly on
cost. We assign almost no weight to other factors directly relevant to assessing whether a
CLEC can become an effective competitor in a particular market or customer segment,
such as CLECs’ ability to target market and the relative profit potential of serving
different types of customers.

The difficulties of this approach become apparent when we look at the facts.
CLECs have deployed switches in numerous markets throughout the country. The Order
suggests that CLECs may be deploying these switches despite significant impairment.
Yet it is equally possible that the evidence of CLEC switch deployment means that
CLECs, as a general matter, are not significantly impaired from competing if the
incumbent is not forced to unbundle switching. By declining to consider seriously all of
the factors relevant to impairment, we render ourselves powerless to demonstrate
rigorously which of these two possibilities is reality. I am pleased that we have at least
begun to acknowledge that there may be factors other than the few we emphasize that are
relevant to the question of impairment, I am disappointed, however, that we cannot
admit that evidence of CLEC switch deployment strongly suggests that CLECs are not
significantly impaired without access to unbundled switching, both in areas in which
CLECs have deployed switches and areas in which they have not done so.

I am also uncomfortable with the extent to which the Order suggests that the
primary reason CLECs have not deployed in some smaller markets is that they lack
adequate access to the incumbent’s network. There are other obvious reasons why CLEC
deployment has not yet reached some smaller markets. CLECs are profit maximizers and
thus it is unremarkable that they first deploy circuit and packet switches in denser areas
where they can reach more customers at lower cost. The simple absence of switch
deployment in smaller markets tells us precious little. In sum, we don’t really know
whether CLECs have not deployed in those markets because they are impaired or because

they just have found it uneconomical to serve those areas, perhaps for reasons unrelated
to UNE availability.

The Impairment Analysis Unnecessarily Imports Collocation and Other Problems
That Do Not Result Directly From Denying CLECs Access to UNEs

Finally, I am troubled by the extent to which we are importing into the
impairment analysis collocation and other problems that do not result directly from
denying CLECs access to UNEs. To the extent collocation is a problem for CLECs
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hoping to deploy their own switches, for example, it is difficult to argue that this problem
results from denying CLECs access to unbundled switching from the incumbent. Rather,
in this situation, collocation is its own separate problem, which I would have preferred to
address more directly (e.g., through stronger enforcement at the state or federal levels).

In addition to my concern that this approach will muddy our impairment analysis, I worry
that it will ultimately prove futile. To the extent our collocation rules have been
ineffective because they have not been sufficiently detailed or well-enforced, as some
have alleged, I fail to see how imposing additional general requirements in the
unbundling context will fix the underlying collocation problem. Instead, we may just be
layering ineffective rules on top of ineffective rules.

Conclusion

Having said all that, [ do generally support most of the remainder of the item, and I
commend my colleagues and the Common Carrier Bureau for their diligence and hard work
in working through these issues. Despite my misgivings about a few of the bottom lines, I
fully recognize that an enormous amount of blood, sweat and tears have gone into the
decisions we reach here. (I have cried some of these tears myself)) The Bureau, in
particular, is to be commended for bringing us this far in our efforts to grapple with the
voluminous and highly-complex record that the parties have developed in this docket.
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I think the Commission has gone quite far in demonstrating that some CLECs
would be impaired if denied access to several elements of the incumbent’s network. As
such, I support much of this action. Ibelieve we have failed, however, to demonstrate
this with respect to switching functionality. I believe, furthermore, that the shortcomings
of our attempt to apply the statutory standard to switching reveal more general and
serious flaws in the type of impairment analysis we adopt here. Thus, I must respectfully
dissent in part from this decision.

The Commission Has Failed to Meet Its Burden of Showing That Failure to
Unbundle Switching Would Impair CLECs from Providing Service

1 sincerely applaud my colleagues for the steps they have taken to consider the
availability of switching outside the incumbent’s network, including self-provisioning. It is
on the basis of many of these steps that I am able to support much of the decision in this
area. For my part, however, I do not believe the Commission has met its burden of showing

! See, e.g., Implementation of the Local Competition Provisions in the Telecommunications Act of

1996, CC Docket No. 96-98, Second Further Notice of Proposed Rulemaking, FCC 99-70 (rel. Apr. 16,
1999) (statermnent of Commissioner Powell, dissenting in part).

See AT&T Corp. et al. v. Jowa Ulils. Bd etal., 119 S. Ct. 721 (1999).

Id. at 736 (holding Commission erroneously percewed a general obligation to unbundle that it
could soften by “regulatory grace”). As the Supreme Court indicated, the previous Commission provided
“blanket access” virtually all significant elements of the incumbent’s network. Id. at 735.

See ¢f 119 8. Ct. 721, 736 (“Section 251{d}(2) does not authorize the Commission to create
isolated exemptions from some underlying duty to make all network elements available. It requires the
Commission to determine on a rational basis which network elements must be made available, taking into
account the objectives of the Act and giving some substance to the ‘necessary’ and “impair’
requirements.”).
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that failure to unbundle switching would impair CLECs from providing service in the
densest areas of the largest markets. Thus, I would have been prepared to leave switching
off the unbundling list for the provision of service to all customers in access Zone 1,
regardless of their size or type, and regardless of whether the incumbent is providing the
“extended link” or EEL.

As the record amply demonstrates, the vast majority of CLEC switches are
concentrated in these zones,” amounting to multiple companies providing switch-based
alternative service in the market. The tele-density in these zones, moreover, suggests that if
CLECs chose to, they could economically serve relatively significant numbers of residential
customers in these zones, particularly in multiple dwelling units (MDUs). Additionally, in
light of the existence of special access service and our related decisions today regarding loop
and transport, CLECs can potentially serve many residential and other customers even
beyond Zone 1. Based on the evidence showing significant CLEC deployment using their
own switches, I am unpersuaded that CLECs are materially impaired if they cannot obtain
unbundled switching in Zone 1.°

The Rationale for Requiring the EEL as a Condition for Declining to Unbundle
Switching Lacks Clarity

With respect to the EEL, I am certainly persuaded that this functionality (which
allows transmission from the CLEC’s switch to its customers via the incumbent’s facilities)
will make it easier for CLECs to provide service. But the question the Court has mandated
that we answer is not whether access to parts of the incumbent’s network makes it easier for
CLECsS, but whether denial of such access would “impair” CLECs’ ability to provide service
within the meaning of section 251(d)(2).” If a network element satisfies this standard, then
the Act requires that we make it available. Qur decision today muddies an already
complicated analysis. On the one hand, we insist that we cannot mandate the EEL pending
the Eighth Circuit’s resolution of the appeal of our authority to require combinations of
elements. On the other hand, in the face of repeated and well-documented incumbent
requests to remove switching as an unbundled element, we provide strong and direct
incentives to incumbents to provide the EEL as a condition of such removal. To make
matters worse, we do so even though we also conclude that our existing rules permit CLECs
to obtain the same functionality as the EEL, at [east in many circumstances, by simply
converting special access services to network elements. I think the cleaner approach would
have been to wait for the Eighth Circuit’s combination ruling or simply decide whether the
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. See, e.g., BellSouth Comments at 59,

I should add, however, that my belief that declining to unbundle switching in Zone 1 would
address many, but not all, of my concerns regarding geographic variations and the impact of those
variations on our impairment analysis. By using a broad national approach based on highly-disputed
generalities, 1 still fear that the Commission has failed to pay adequate attention to the Court’s instruction
that we assess the availability of elements outside the incumbent’s network, including self-provisioning. A
preferable option would have been to provide some time-limited ability for state commissions that perceive
their markets are different to remove elements from the national list, based on a showing consistent with
this decision and our existing rules. This authority was advocated by the vast majority of state commenters
in this docket. See, e.g., Washington Utilities & Transportation Commission Comments at 2, California
Public Utilities Commission Conments at 7, and New York Department of Public Service Comments at 5.
7 See 47 U.S.C. §251(O)(2XB).
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EEL should be made available itself as a network element.

The Impairment Analysis is Based on Faulty Assumptions Regarding CLEC
Facilities Deployment

More generally, I believe the impairment analysis we adopt is based on poorly
supported, or simply false, assumptions. For example, we assume that the few factors we
examine closely (including cost, quality, ubiquity, timeliness, etc.) are sufficient to
determine whether a CLEC would be impaired from providing service. Although the
analysis purports to consider the totality of circumstances, we focus predominantly on
cost. We assign almost no weight to other factors directly relevant to assessing whether a
CLEC can become an effective competitor in a particular matket or customer segment,
such as CLECs’ ability to target market and the relative profit potential of serving
different types of customers.

The difficulties of this approach become apparent when we look at the facts.
CLECs have deployed switches in numerous markets throughout the country. The Order
suggests that CLECs may be deploying these switches despite significant impairment.
Yet it is equally possible that the evidence of CLEC switch deployment means that
CLECsS, as a general matter, are not significantly impaired from competing if the
incumbent is not forced to unbundle switching. By declining to consider seriously all of
the factors relevant to impairment, we render ourselves powerless to demonstrate
rigorously which of these two possibilities is reality. I am pleased that we have at least
begun to acknowledge that there may be factors other than the few we emphasize that are
relevant to the question of impairment. I am disappointed, however, that we cannot
admit that evidence of CLEC switch deployment strongly suggests that CLECs are not
significantly impaired without access to unbundled switching, both in areas in which
CLECs have deployed switches and areas in which they have not done so.

I am also uncomfortable with the extent to which the Order suggests that the
primary reason CLECs have not deployed in some smaller markets is that they lack
adequate access to the incumbent’s network. There are other obvious reasons why CLEC
deployment has not yet reached some smaller markets. CLECs are profit maximizers and
thus it is unremarkable that they first deploy circuit and packet switches in denser areas
where they can reach more customers at lower cost. The simple absence of switch
deployment in smaller markets tells us precious little. In sum, we don’t really know
whether CLECs have not deployed in those markets because they are impaired or because

they just have found it uneconomical to serve those areas, perhaps for reasons unrelated
to UNE availability.

The Impairment Analysis Unnecessarily Imports Collocation and Other Problems
That Do Not Result Directly From Denying CLECs Access to UNEs

Finally, T am troubled by the extent to which we are importing into the
impairment analysis collocation and other problems that do not result directly from
denying CLECs access to UNEs. To the extent collocation is a problem for CLECs
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hoping to deploy their own switches, for example, it is difficult to argue that this problem
results from denying CLECs access to unbundled switching from the incumbent. Rather,
in this situation, collocation is its own separate problem, which I would have preferred to
address more directly (e.g.,, through stronger enforcement at the state or federal levels).

In addition to my concern that this approach will muddy our impairment analysis, I worry
that it will ultimately prove futile. To the extent our collocation rules have been
ineffective because they have not been sufficiently detailed or well-enforced, as some
have alleged, I fail to see how imposing additional general requirements in the
unbundling context will fix the underlying collocation problem. Instead, we may just be
layering ineffective rules on top of ineffective rules.

Conclusion

Having said all that, I do generally support most of the remainder of the item, and I
commend my colleagues and the Common Carrier Bureau for their diligence and hard work
in working through these issues. Despite my misgivings about a few of the bottom lines, I
fully recognize that an enormous amount of blood, sweat and tears have gone into the
decisions we reach here. (I have cried some of these tears myself} The Bureau, in
particular, is to be commended for bringing us this far in our efforts to grapple with the
voluminous and highly-complex record that the parties have developed in this docket.




Separate Statement of
Commissioner Harold Furchtgott-Roth
Concurring in Part and Dissenting in Part




Federal Communications Commission FCC 99-

™~
N
Qo0

SEPARATE STATEMENT OF
COMMISSIONER HAROLD FURCHTGOTT-ROTH,
CONCURRING IN PART AND DISSENTING IN PART

Re:  Implementation of the Local Competition Provisions of the Telecommunications
Act of 1996, Third Report and Order and Fourth Further Notice of Proposed Rulemaking, CC
Docket 96-98.

I concur in the result reached by today’s Order. Although I would not have interpreted
section 251(d)(2) as the Commission has chosen to do, I believe that the statutory language is
flexible enough to encompass the Commission’s approach.! I emphasize, however, that there is
much in the detailed and lengthy language of this Order that I cannot endorse. [ would have
preferred to adopt a far simpler set of unbundling requirements, based on a far more transparent
analysis of the record. In my view, the Commission should exercise the authority that it has to
establish nationwide unbundling requirements with the utmost circumspection, brevity, and clarity.

The elaborate unbundling rules set forth in this Order are out of keeping with this principle.
Complex rules benefit neither incumbent nor competing carriers. Rather, complexity leads to
uncertainty and litigation, and in the end, the biggest losers will be the American consumers, It
would therefore have been much better for us to have left many of the difficult matters that the
Order purports to resolve to the negotiation and arbitration processes of section 252. State
commissions are better equipped to address these intricate and individualized issues.

I also write to express my disagreement with three particular issues that I believe the
Commission has incorrectly resolved.

The Commission Has Adopted an Inappropriate Exception to the Switching
Unbundling Requirements. 1 concur in the Commission’s conclusion that, outside of certain
densely populated areas (e.g., “density zone 1” of the top 50 metropolitan statistical areas in the
country), local circuit switching should be unbundled nationwide on the basis of section
251(d)(2).

Within these densely populated areas, however, I do not believe that the Commission has
articulated a defensible explanation why, consistent with section 251(d)(2), switching is to be
available as an unbundled element in some peculiar circumstances, but not in others. In my view,

! The Commission’s current understanding of section 251(d)(2) is a substantial improvement over its previous
construction of this provision. However, although this interpretation may be adequate, I believe that section
251(d)(2) could be understood in a clearer and more economically consistent way. At a future date, therefore, 1
will comment more extensively on an economic framework for section 251(d)(2) that will complement the standard
that the Commission adopts today. I do not endorse all of the concepts or discussion in this Order, but I concur in
the basic notion that impairment should be grounded in materiality of harm and applied based on a national list.
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the “impair” standard adopted today is flexible enough to permit the Commussion to have come
down either way on the question whether to require the unbundling of switching in densely
populated areas. The record reveals that competitive carriers have deployed many switching
facilities with significant capacity in many densely populated areas,” and it further shows that these
carriers can use these switches to provide service to all classes of customers, regardless of the
number of lines a customer has and regardless of whether the enhanced extended link (“EEL”) is
available. At the very least, this deployment demonstrates that self-provisioning of switching is
feasible in densely populated areas, and therefore, as Commissioner Powell observes, switching
may not merit designation as an unbundled element in these regions. At the same time, however,
it at least conceivable that under the “impair” standard some competitive carriers would face
material differences in cost unless switching is unbundled, although such a determination must be
grounded in facts. Although I do not think that such facts are in the record before us, I am willing
to entertain the possibility that they might be established.

I cannot agree, however, that the “impair”standard is so malleable that the Commission
may predicate the unbundling of a network element on the individual circumstances of an
incumbent or competing carrier, Indeed, in other parts of the order, the Commission properly
rejects the notion that unbundling should be required based on individual determinations of
impairment, citing administrative and other concerns. See UNE Remand Order 9 66. Yet, despite
this conclusion, the Commission chooses to base the availability of switching as a network
element on whether an incumbent carrier has made available the EEL. Conditioning the
availability of a network element in this way will result only in unproductive litigation and
needless administrative expenses to determine whether the condition has been satisfied. T also
share Commissioner Powell’s view that this aspect of the order may reflect an attempt to
circumvent litigation that is currently pending in the United States Court of Appeals for the Eighth
Circuit, which is considering whether the EEL may be deemed a network element under section
251(c)(3).

In addition, I do not believe that section 251(d)(2) permits the Commission to define
switching as an unbundled element based on the number of lines that serve an individual customer.
We have before us no clear evidence that there are material, switching-related differences in the
cost of serving customers with different numbers of lines. Certainly, there is no basts whatsoever
for concluding there are material differences in the cost of providing switching to customers with
three lines, rather than four. I therefore cannot approve of the Commission’s conclusion that
carriers in densely populated areas will be impaired in their ability to offer local telephone service
to customers with three or fewer lines unless they have access to local circuit switching.

Moreover, I think that basing the availability of a network element on the identity of the
ultimate retail customer may well violate section 251(c)(3)’s requirement that access to network
elements be provided on a “nondiscriminatory” basis. From a technological and economic

2 Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket 96-98,
Third Report and Order and Fourth Further Notice of Proposed Rulemaking, 9 282-283 (1999) (hereinafter “UNE
Remand Grder"y,
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perspective, there is no difference between a carrier that serves four one-line customers and a
carrier that serves one four-line customer. There is consequently no reason to discriminate
between the two carriers by giving the first access to local circuit switching, but denying such
access to the second.

Finally, the administrative costs of implementing and enforcing the Commission’s
meaningless distinction between three- and four-line customers are daunting. Because of
differences in billing arrangements and the availability of bundied service offerings, it is often
difficuit (if not impossible) to determine exactly how many lines a given customer has. If there are
price advantages associated with having fewer than four lines, enterprising customers may well
discover ways of appearing to have fewer than four lines. And even if it were possible to know
how many lines a customer has, there are substantial administrative costs associated with keeping
track of a customer’s number of lines, and correspondingly, determining the network elements to
which a competing carrier has access. The Commission offers no explanation how it plans to
enforce the three-line restriction. How does it propose to handle the problem of a smail business
customer served by a competitor that has purchased unbundled switching from an incumbent,
when that business decides to add a line, bringing its total number of lines from three to four?
Does the Commission intend itself to monitor the market to determine whether switching should
be unbundled as to a particular end user? Does it intend for State commissions to undertake this
oversight function?

In light of these legal and logistical difficulties, the appropriate course would have been
simply to make switching available or unavailable as a network element in densely populated
areas. I therefore dissent from the Commission’s decision to require unbundling of local circuit
switching for requesting carriers in densely populated areas under the particular circumstances
adopted today.

The Further Notice of Proposed Rulemaking Is Unwarranted. The Commission seeks
further comment on whether it should impose restrictions on the use of the enhanced extended
link for the provision of access services from an interexchange carrier’s point of presence to an
end user. See UNE Remand Order 1 493-498. The concern is that competitors may purchase
unbundled local loops and local transport at cost-based rates, combine these elements, and offer
the combinations to customers as a substitute for the existing special access services they
purchase from incumbents. In ex parte filings submitted to the Commission in late summer,
various parties urged the Commission to restrict the uses to which competitors may put these
combinations, to prevent competitors from undercutting the prices charged for special access
services (which traditionally have included subsidies used to support universal service).’

? See Letter from David G. Frolio, Attorney, BellSouth, to Lawrence F. Strickling, Common Carrier Bureau,
Federal Communications Commission, CC Docket 96-98 (filed Aug. 9, 1999); Letter from Michael E. Grambow,
Vice President and General Counsel, SBC, to Lawrence F. Strickling, Common Carrier Bureau, Federal
Communications Commission, CC Docket 96-98 (filed Aug. 11, 1999); Letter from Edward D, Young, III, Senior
Vice President and Deputy General Counsel, Bell Atlantic, Heather B, Gold, Vice President ~ Industry Policy,
Intermedia Communications Inc., Robert W. McCausland, Vice President — Regulatory and Interconnection,
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As an initial matter, I believe that Congress intended for the Commission to implement
section 251’s requirements expeditiously and in a single proceeding — and then leave the market
alone to function without government interference. To the extent that the Commission
implements section 251 in a piecemeal fashion, as it apparently proposes to do, incumbent and
competing local exchange carriers lack clear guidelines and certainty regarding their obligations
and rights under the 1996 Act. I therefore object to the Commission’s Further Notice of
Proposed Rulemaking as improperly drawing out the process of implementing section 251.

In any event, the Further Notice is unnecessary, since the statute supplies no basis for
restricting a competitor’s use of any network element or combination of network elements. The
Commission resolved this very question in the Local Competition First Report and Order, and
there is no reason to revisit the conclusion that we reached there. In the Local Competition First
Report and Order, the Commission observed that section 251(c)(3) places no restriction on the
uses to which a requesting carrier may put an unbundled network element.” Nor does the Act
authorize the Commission to limit the ways in which a requesting carrier may use an incumbent’s
network elements. Section 251(c)(3) simply imposes on incumbents the duty to give requesting
carriers nondiscriminatory access to unbundled network elements “for the provision of a
telecommunications service.” 47 U.S.C. § 251(c)(3). Thus, so long as a competitor uses
unbundled network elements to provide “a telecommunications service” — and exchange access
service is inarguably a telecommunications service — that use is permissible under section
251(c)(3).

To the extent that incumbent carriers are worried that competitors will be able to offer
combinations of network elements at prices that undercut the prices of incumbents’ spectal access
services, that problem results not from the Commission’s local competition regulations, but from
the structure of implicit access charges. As the Commission has recognized, requiring incumbents
to include in their prices for access services implicit subsidies {as incumbents historically have
been required to do) may place incumbents at a competitive disadvantage.® But the solution to

Allegiancetelecom, Inc., & Don Shepheard, Vice President, Federal Regulatory Affairs, Time Wamer Telecom, to
William E. Kennard, Chairman, and Commissioners, Federal Communications Commission, CC Docket 96-938
(filed Sept. 2, 1999).

* For example, in March 1999, the Commission asked for comment on whether section 251(c)(3) requires an
incumbent carrier to offer competitors access to the high frequency portions of the incumbent’s local loops (a
technology known as “line sharing” or “spectrum unbundling”™). See Deployment of Wireline Services Offering
Advanced Telecommunications Capability, First Report and Order and Further Notice of Proposed Rulemaking, 14
FCC Rcd 4761 97 92-107 (Mar. 31, 1999). In my view, it would have been preferable to have consolidated the
line-sharing issue into this proceeding.

® See Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket 96~
98, First Report and Order, 11 FCC Red 15499, 15679 {9 356] (1997) (hereinafter Local Competition First Report
and Order).

® Local Competition First Report and Order, 11 FCC Red at 15506 {9 5).
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this problem lies not in imposing restrictions on competitors’ uses of network combinations.
Rather, the Commission should promptly revise its rules for access charges. See Texas Office of
Public Utility Counsel v. FCC, 183 F.3d 393, 425 (5th Cir. 1999).

Not only would limiting competing carriers’ use of network elements be inconsistent with
the statute, but also it would be bad policy. Congress did not intend for the Commission or state
regulators to waste their resources policing the uses to which competitors put network elements.

The Commission’s Decision To Review Its National List of Network Elements Every
Three Years Is Illegal. The Commission announces that it plans to reexamine the list of network
elements that are subject to the Act’s unbundling requirements every three years, beginning,
presumably, in 2002, See UNE Remand Order § 152. The Commission ignores entirely section
11’s requirement that, “in every even-numbered year,” the Commission is required to “review all
regulations issued under this Act in effect at the time of the review that apply to the operations or
activities of any provider of telecommunications service” in order to determine whether those
regulations continue to serve the public interest. 47 U.S.C. § 161(a) (emphasis added). Section
11 further directs the Commission to “repeal or modify any regulation” it determines is no longer
necessary in the public interest. /d § 161(b). The next biennial review process will occur in
2000.

By its plain terms, section 11 applies to a/l regulations issued under the Communications
Act, including the unbundling requirements that the Commission adopts today. The Commission
has no authority to ignore this requirement, even if it thinks such review is unneeded. To be sure,
in its 2000 biennial review, the Commission might appropriately consider the short time the
unbundling regulations had been in effect in assessing whether these requirements continue to
serve the public interest. But it may not simply rewrite the law to suit its purposes.




