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Dear Ms. Bayo: 

On behalf of ICG Telecom Group, I am enclosing a Request for Official Recognition 
and Notice of Supplemental Authority, with the following attachments, for filing: 

1. Recommended Arbitration Order in North Carolina Utilities Commission 
Docket No. P-582, Sub 5, In the Matter of ICG Telecom Group, Inc. for 
Arbitration of Interconnection Agreement with BellSouth Telecommunications, 
Inc. Pursuant to Section 252(b) of the Telecommunications Act of 1996; and 
Third Report and Order and Fourth Further Notice of Proposed Rulemaking in 
Federal Communications Commission CC Docket No. 96-98. 
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Also enclosed are fifteen copies of the Request for Official Recognition and Notice of 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 
:P 

In the Matter of: 

Petition by ICG TELECOM GROUP, INC. ) Docket No. 990691-TP 
for Arbitration of an Interconnection 
Agreement with BELLSOUTH ) Filed: November 12,1999 
TELECOMMUNICATIONS, INC. Pursuant to ) 
Section 252(b) of the Telecommunication 
Act of 1996 1 

ICG TELECOM GROUP, INC.3 
REQUEST FOR OFFICIAL RECOGNITION AND 

NOTICE OF SUPPLEMENTAL AUTHORITY 

ICG Telecom Group, Inc. (ICG), pursuant to §120.569(2)(j), Florida Statutes, 

requests that the Commission take oficial recognition of the attached orders. The first order 

was entered in Docket No. P-582, Sub 6, involving ICG and BellSouth in North Carolina. 

F 

The second is the FCC’s order on UNE pricing. 

1. The arbitration order &om the North Carolina Utilities Commission is attached 

hereto as Attachment 1 .’ 
2. The FCC order on UNE pricing, Third Report and Order and Fourth Further 

Notice ofproposed Rulemaking, In the Matter oflmplementation of the Local Competition 

Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98 (November 5,  

’ The North Carolina order is subject to the opporhmity of the parties to submit objections 

DoCUM[HT E(;?”1,ER-l??+TE 
to the order, which, if filed, would be disposed of in a subsequent order. P 
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P 
1998, is attached hereto as Attachment 2. 

WHEREFORE, ICG requests that the Commission take official recognition of the 

orders listed above. 

Vicki Gordon Kaufman 
McWhirter, Reeves, McGlothlin, 

Davidson, Decker, Kaufman, 
Amold & Steen, P.A. 

117 South Gadsden Street 
Tallahassee, Florida 32301 
Telephone: (850)222-2525 
Telecopy: (850)222-5606 

AlbertH. Kramer 
Dickstein Shapiro Morin & Oshinsky, L.L.P. 
2101 L Street, N.W. 
Washington, D.C. 20037 
Telephone: (202) 785-9700 

Attomeys for ICG Telecom Group, Inc. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy ICG Telecom Group, Inc.’s Request for 
Official Recognition and Notice of Supplemental Authority (with attachments) by hand-delivery* 
and by U.S. mail this 12h day ofNovember, 1999 to: 

*Lee Fordham 
Florida Public Service Commission 
Division of Legal Services 
2540 Shumard Oak Boulevard 
Gunter Building, Room 370 
Tallahassee, FL 32399 

*Nancy B. White 
*Michael P. Goggin 
c/o Nancy Sims 
BellSouth Telecommunications, Inc. 
150 South Monroe Street, Suite 400 
Tallahassee, Florida 32301 

-3- 



Recornmended Aditration Order 

&fortthe 
North Carolina Utilities COmmission 

In the Matter of Pewion by ICG Telccom ) 
of 1 Group,Inc. EorArbmatron 

In- . ~ W i t h B e l l s O u t h  ) Docks NO. P-582, Sub 6 
Tdecoarmtrnnoah ' ' o n s , i p c . ~ t o  ) 
Scctiaa 2m) of thc T d ~ u n i i c a t i o n S  ) 
Act of 1996 1 

I .  
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STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. P-582. SUB 6 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter 01 
Petition by IC0 Teiecom Group, Inc. For Arbitration 1 
of Interconnection Agreement with BellSouth ) RECOMMENDED 
Telecommunications, Inc. Pursuant to Section 252(b) ) ARBITRATION 
of the Telecommunications Act of 1996 ) ORDER 

HEARD IN: Commission Hearing Room 2115, Dobbs Building. 430 North Salisbury 
Street, Raleigh, N o m  Carolina, on Tuesday, August 3,1999 

Chairman Jo Anne Sanford, Presiding; and Commissioners Robert V. 
Owens, Jr. and Sam J. Ervin. IV 

BEFORE 

APPEARANCES: 

FOR ICG TELECOM GROUP, INC.: 

Henry Campen, Jr., Parker, Poe, Adams & Bemstein, First Union Capitol 
Center, Suite 1400, 150 Fayetteville Street Mall, Raleigh, North Carolina 
27602 

Albert H. Kramer, Dickstein, Shapiro, Morin & Oshinsky, 2101 L Street NW, 
Washlngton. D.C. 20037-1526 

FOR BELLSOUTH TELECOMMUNICATIONS. INC.: 

Edward L. Rankin, I l l ,  General Counsel - North Carolina, BellSouth 
Telecommunications, Inc.. Post Offlca Box 30188, Charlotte, North Carolina 
28230 

A. Langley Kitchens, General Attomey, and E. Earl Edenfield, Jr., General 
Attorney, BellSouth Telecommunications. lm, 675 West Peachtree Street, 
Atlanta, Georgia 30075 

FOR THE USING AND CONSUMING PUBLIC: 

Robert B. Cauthen. Jr., Staff Attorney, Public Staff - North Carolina Utilities 
Commission, Post Office Box 29520, Raleigh, North Carolina 27626-0520 



BY THE COMMISSION: This arbitration proceeding is pending before the North 
Carolina Utilities Commission pursuant to Section 252(b) of the Telecommunications Act 
of 1996 FA96 or the Act) and Section 62-1 lO(f1) of the North Carolina General Statutes. 
On May 27. 1999, ICG Telecom Group, Inc. (ICG) filed a Petition in this docket which 
initiated this proceeding. By its Petition, ICG requested that the Commission arbitrate 
certain terms and conditions with respect to interconnection between itself as the 
petitioning party and BellSouth Telecommunications, Inc. (BellSouth). 

The purpose of this arblration proceeding is for the Commission to resolve the 
issues set forth in the Petition and Responses. 47 U.S.C.A. Section 252(b)(4)(C). Under 
the Act, the Commission shall ensure that its arbitration decision meets the requirements 
of Section 251 and any valid Federal Communications Commission (FCC) regulations 
pursuant to SecUon 252. Addltionally, the Commission shall establish rates according to 
the provislons In 47 U.S.C.A. Section 252(d) for interconnection, setvices or network 
elements, and shall provide a schedule lor implementation of the (ems and conditions by 
the parties to the agreement. 47 U.S.C.A. Seaion 252(c). 

Pursuant to Section 252 of TA96. the FCC issued its First Report and Order in 
CC Docket Numbers 96-98 and 95-185 on August 8, 1996 (Interconnection Order). The 
Interconnection Order adopted a forward-looking incremental costing methodology for 
pricing unbundled network elements (UNEs) which an incumbent local exchange company 
(ILEC) must sell new entrants, adopted Certain priang methodologies for calculating 
wholesale rates on resold telephone service, and provided proxy rates for State 
Commissions that did not have appropriate costing studies for UNEs or wholesale service. 

: Several parlles, Including this Commission, appealed the Interconnection Order and on 
October 15, 1996, the United States Court of Appeals forthe Eighth Circuit issued a stay 
of the FCC's pricing provisions and its 'pi& and choose" rule pending the outcome of the 
appeals. 

' 
The July 18, 1997 rullng of the Eighth ClrcuR, as amended on rehearlng 

October 14, 1997, was largely in favor of state regulatory commissions and local phone 
companies and adverse to the FCC and potential competitors, primarily long distance 
carriers. The Eight Circuit held that 47 U.S.C.A Sections 251 and 252 'authorize the state 
mmissions to determine the prices an incumbent LEC may charge for fulfilling its duties 
under the Ad" The Cowl of Appeals also vacated the FCCs "pick and choose rule." h a  

On January 25, 1999, the United Slates Supreme Court entered its Opinion in BIHiI: 
, 119 S.Ct. 721 (1999). The Supreme Court held, in pertinent 

part, that (1) the FCC has jurisdiction under Sections 251 and 252 of the Act to design a 
pricing methodology and adopt pricing rules; (2) the FCC's rules goveming unbundled 
access are, with the exception of Rule 319, consistent with the Act; (3) it was proper for 
the FCC in Rule 319 to include operator services and directory assistance, operational 

oad v. E, 120 F.3d 753 (8th Cir. 1997). 

. . .  Sam. v. - 
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support systems, and vertical switching functions such as caller I.D., call forwarding, and 
call waiting within the features and services that must be provided by competitors: (4) the 
FCC did not adequately consider the Section 251 (d)(2) "necessary and impair" standards 
when it gave requesting carriers blanket access to network elements in Rule 31 9; (5) the 
FCC reasonably omitted a lacilities-ownership requirement on requesting carriers; (6) FCC 
Rule 31 5(b), which forbids ILECs to separate already-combined network eiements before 
leasing them to competitors, reasonably interprets Section 251(c)(3) of the Act, which 
establishes the duty to provide access to network elements on nondiscriminatory rates, 
terms. and conditions and in a manner that allows requesting carriers to combine such 
elements: and (7) FCC Rule 809 (the "pick and choose" rule), which tracks the pertinent 
language in Section 252(i) of the A d  almost exactly, is not only a reasonable interpretation 
of the Ad, it is the most readily apparent. The Supreme Court remanded the cases back 
to the Elghth Circuit Court of Appeals for proceedings consistent with Its opinion. 

' 

On June 10,1999, the Eighth Circuit Court of Appeals entered an Order on remand 
in response to the Supreme Court's decision which, in pertinent part, reinstated FCC Rules 
501-515, 601-61 1, and 701-717 (the pricing rules), Rule 809 (the 'pick and choose" rule), 
and Rule 315(b) (ILECs shall not separate requested network elements which are currently 
ccmbined). The Eighth Circuit also vacated FCC Rule 319 (specific unbundling 
requirements). The Court set a schedule for briefing and oral argument of those Issues 
which it did not address in its initial opinion because of its ruling on the jurisdictional 
issues. The Court also requested the parties to address whether it should take any further 
action with respect to FCC Rules 315(c) - (1) regarding unbundling requirements. 
bwa Utilities Bead v. €422- F.3d- (Order Filed June I O ,  1999). . .  

By Order dated June 8,  1999, the Commission set this matter for hearing on 
July 6, 1999. By Order dated June 17, 1999, the Commission rescheduled the hearing in 
this matter for August 2, 1999. 

' 
On July 14, 1999, the Commission Issued an Order stating that It m l d  not consider 

At the '&art of the hearing, ICG and BellSouth presented a Statement of Stipulation, 
which withdrew from consideration ten 01 the remaining twenty-three issues for which 
arbltratlon had been requested. 

the three issues presented by ICG that dealt with UNEs. 

At the hearing which began as rescheduled on August 3. 1999, ICG offered the 
direct and rebuttal testimony 01 Karen Notsund, Senior Director of Governmental Affairs 
for ICG: the direct testimony of Phillip Jenkins, Senior Director of Engineering and 
Operations for the Southeast Region for ICG; the direct, supplemental, and rebuttal 
testlmony of Michael Starkey, President of Quantitative Solvtlons, Inc., a consulting firm; 
and the d i r e  and rebuttal testimony of Cindy 2. Schonhaut, Executive Vice President for 
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Govemment and Corporate Affairs for ICG. BellSouth offered the direct and supplemental 
testimony of Alphonso J. Vamer, Senior Director for State Regulatory Affairs. 

WHEREUPON, based upon a careful consideration of the entire record in this 
arbitration proceeding, the Commission now makes the following 

FINDINGS OF FACT 

1. The parties should, as an interim inter-mmer compensation mechanism, pay 
reciprocal compensation for dial-up calls to Internet service providers (ISPs) at the rate the 
parties have agreed upon for reciprocal compensation far local traffic and as finally 
determined by this Order, subject to true-up at such time as the Commission has ruled 
pursuant to future FCC conslderation of this matter. 

ICG's Charlotte switch serves an area comparable to that served by 
BellSouth's Charlotte tandem switch and ICG's switch also provides the same functionality 
as that provided by BellSouth's tandem switch. For reciprocal compensation purposes, 
ICG is entitled to compensation at the tandem intermnnection rate (in addition to the other 
appropriate rates) where its switch serves a geographic area comparable to that sewed 
by BellSouth's tandem switch. 

2. 

3. The Commission declines to decide at this time whether BellSouth should be 
required to commit to provisioning the requisite network buildout and necessary support. 
The Commission encourages BellSouth and ICG to continue to negotiate on this issue. 
Further, the Commission notes that since a similar provision is found in BellSouth's 
Revised Statement of Generally Available Terms (SGAT) and at least one Interconnection 
agreement, it would appear reasonable for a similar provision to be voluntarily included 
In the BellSouth/lCG interconnection agreement. 

The Issue of performance measurements and liquidated damages has been, 
in essence, withdrawn from the arbfiration and accordingly is not in need of resolution in 
this docket. Further, the Commission will create a new docket. Docket No. P-100, Sub 
133k, and issue an Order in that docket establishing the generic docket and requesting 
that the industry. the Public Staff, the Attorney General, and any other interested parties 
form a Task Force to attempt to agree on all potential issues concerning performance 
measurements and enforcement mechanlsms. Further, the Commission will issue an 
Order in Docket No. P-100, Sub 133 (AT&T's Petition for Third-party Testing) stating that 
the Commission is investigating performance measurements in a generic docket as a first 
step, but will keep the third-party testing docket open for future consideration. 

4. 
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W F N C E  AND CONCLUSIONS FOR FINDING OF FACT NO. 1 

c- 

- E :  Until the FCC adopts a rule with prospective application, 
should dial-up calls to lSPs be treated as if  they were local calls for the purposes 01 
reciprocal compensation? 

POSITIONS OF PARTIES 

ICG: Yes. Until the FCC adopts a rule of prospective application, reciprocal 
compensation is appropriate for calls to 1SPs. In the meantime, the FCC's bdaratory 
Rulina clearly contemplates that state commissions may adopt interim reciprocal 
compensation anangements. ICG incurs costs on behall of BellSouth whenever it 
terminates calls originated by BellSouth's end users to ISPs served by ICG. Without 
payment of reciprocal compensation, ICG will not receive compensation at all until the 
FCC adopts a prospective compensation rule at some indefinite point in the future. lSPs 
are an imporlam market segment for competing local providers (CLPs) which is well on its 
way to effective competition. Eliminating ICG's ability to recover its cost for transport and 
delivery of BellSouth-originated calls to ICG-served lSPs will negatively impact that 
competition. 

Originally, ICG made an adjusted call length (ACL) proposal for development of a 
reciprocal compensation rate applicable to voice and Internet calls. The ACL proposal 
spread the set up costs of a call over a longer hold time to derive a per-minute cost for all 
calls to be more indicative of current traffic patterns. The ACL proposal assumed that all 
calls were longer and thus derived a single compensation rate ($0.0048 per minute) that 
would apply to all calls. 

However, ICG abandoned this proposal and now advocates that ILECs and CLPs should 
be Compensated for transport and delivery of ISP-bound calls based on the 'elemental" 
rates established In the UNE docket-namely, transport, end office, and tandem switching. 
ICG argued that such a total element long-run incremental cost (TELRIC)-based 
compensation mechanism is more likely to be consistent with whatever is ultimately 
adopted by the FCC. 

ICG crltlcized BellSouth's proposal for an inter-carrier compensation mechanism based 
on the access charge regime. The FCC has repeatedly and expliatly rejected the 
proposition that lSPs are purchasers of access services. Similarly, ICG also rejected the 
view that carriers should simply track ISP traffic and apply the rate ultimately adopted 
retroactively. This is tantamount to ignoring the issue and puts an unacceptable burden 
on fledgling competitors. 
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BELLSMH: No. The FCC‘s confirmed unequlvocaily that the FCC 
has and will exercise jurisdiction over ISP traffic as interstate, not local. Under the Act and 
the FCC rules, only local traffic is subject to reciprocal compensation obligations. 

BellSouth proposed an inter-carrier compensation plan which it contended was more in 
line with the interstate access nature of ISP traflic. BellSouth proposed that the 
terminating carrier should share 9.3% of the revenue derived from a call with the carrier 
origlnating the call. This figure represents haif of the switching and transport portion of 
average voica grade traffic. 

PUBLIC STAFF: Yes. The Commission determined in its February 26, 1998, Order in 
Docket No. P-55, Sub 1027, that calls to lSPs would be treated as local and therefore 
subject to reaprocal compensation. In its , the FCC not only left such 
determinations undisturbed but explicitly allowed for the prospective requirement of 
reciprocal compensation in arbitration proceedings. 

DISCUSSION 

F 

. 

Testimony regarding this issue was presented by ICG witnesses Starkey and 

The Issue of reciprocal compensation for ISP-bound rraffic is an exceedingly 
complex one. This arbitration is the first opportunny that the Commission has had since 
the FCC’s Dedaratorv Ru ling released on February 26, 1999, in CC Docket Nos. 96-98 
and 99-68 to address what should happen in the interim period between that ruilng and the 
point at which the FCC will presumably furnish further guidance. 

The l&&uatory Rul ing has plainly held that ISP-bound traffic is largely 
jurisdictionally interstate. The has also plainly held that the FCC will 
decline ’to interfere with state comnlssion findings as to whether reciprocal compensation 
provisions of interconnection agreements apply to ISP-bound trafflc, pending adoption of 
a rule establishing an appropriate interstate compensation mechanism.’ (Paragraph 21). 
The FCC further stated at Paragraph 25, that “lelven where parties to interconnection 
agreements do not voluntarily agree on an inter-camer compensatlon mechanism for 
ISP-bound traffic. state commissions nonetheless may determine in their arbitration 
proceedings at this point that redprocal compensation should be paid for this traffic.” The 
Pedara tow RuJng is both a statement of principle - that ISP traffic is interstate -and 
a aKlcessim to practicality - that previous state decisions and interim period decisions 
not necessarily mnsistent with this principle will not be disturbed. 

The Commission commends ICG and BellSouth for their efforts in presenting interim 
proposals for ISP compensation in response to the Commission‘s June 16,1999, Order 
Concerning Interim Proposals for Compensation in which the Commission asked the 

Schonhaut and BellSouth witness Vamer. 

‘ 
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parties for "creative thinking" concerning interim prospective compensation mechanisms 
for ISP traffic which would be subject to true-up. Of the proposals received from the 
parties, the Commission believes that ICGs proposal, which is based on UNE rates, has 
the greater merit. 

In response to a September 29, 1999, data request lrom the Chair filed on 
October 11, 1999, the parties indicated that, although they had not agreed upon a rate 
structure for reciprocal compensation for local traffic, they had agreed on a rate level.' 
The parties now agree that the rates applicable to reciprocal compensation should be the 
interim elemental rates as ordered by the Commission in Docket No. P-100, Sub 133d, 
subject to true-up when the Commission issues final rates, under the same terms as those 
in the current Agreement between the parties? 

Thus, the parties have agreed on a proposal for reciprocal compensation for local 
tralflc which is very similar to that proposed by ICG as an interim measure for ISP traffic. 
Both proposals are based on the UNE rates. 

The Commission believes that, in light of the mmplexity of the task of arriving at a 
separate Interim rate for ISP traffic, the unc=?dainty as to the substance of the FCC's future 
declslon, and me relative shortness of time In which any interlm proposal would be in 
effect, the better course of action is to require the parties to pay inter-carrier compensation 
for dial-up calls to lSPs at the same level and in the same manner that the parties have 
agreed upon for reciprocal compensation for local traffic and as determined by the 
Commission's Order in this Order'. The ISP rate would be subject to true-up based upon 
the FCC's future dedsion and this Commission's Order pursuant to It. ' 

The Commission believes that this course of action is preferable to simply keeping 
tradc of the minutes for settlement at a later date. The latter proposal may adversely affect 
mmpetition because CLPs Such as IC0 will not have the 'bird in the hand" to pay their 

' Tandem d i n g  as part of the nte 6rmdllre Is addressed in Issue No. 2. There are lour elements 
applicable to reciprocal compsnsalion -the end o f i  Switch element, the tandem switching elemenl, the 
common transpoct elemenl, and the common transpolt faulliis termination element. 103 mntands that t 
should recover the sum of the lour elements while BellSouth believes that IC0 is not entilled to the tandem 
swnching element. 

These mes are: End Onice Svhching, $0.004 per mnute of use (mou); Tandem Switching, $0.001 5 
per mou; Common Transpolt, $0.00004 per mile per mou: and Common Transpolt FaciIiUes Termination, 
$O.W036 per mou. (DedicatRd facilfiies termination may be used instead of common transporl with facilles' 
termination). 

1 

' That is. the epplicsble rate structure lor reciprocal wmpensalion tandem swlching as determined 
elsewhere in thk Older. k is the Commission'e intent that the ISP Intercarrier compensation rate track the 
redprooal compensation rale emly  unti such poinl as the Commission has ruled pursuani to the FCC's flllure 

4 6 ISPOrder. 
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bills, even while they continue to incur costs. At the same time, the application of the 
reciprocal compensation rate for ISP traffic as an interim inter-carrier compensation 
mechanism is ultimately just because there will come a time when the parties must settle 
up based on the new rule. While not perfect, this approach is the one that does the least 
ham to the companies and to the public interest in a competitive marketplace. 

CONCLUSIONS 

The Commission condudes that the parties should, as an interim inter-carrier 
ampensation mechanism, pay reciprocal compensation for dialup calls to lSPs at the rate 
the parties have agreed upon for reciprocal compensation for local traffic and as finally 
determined by the Commission's Order in this docket, subject to true-up at such time as 
the Commission has ruled pursuant to future FCC consideration of this matter. 

MATRlXLSSUELNO.7: For purposes of reciprocal compensation, should ICG be 
compensated for end office, tandem, and transport elements of termination where ICG's 
switch services a geographic area comparable to the area served by BellSouth's tandem 
switch? 

POSITIONS OF PARTIES 

ICG: Yes. FCC Rule 51.71 1 requires that where the interconnecting carrier's switch 
serves a geographic area comparable to that served by the incumbent. the appropriate 
rate for the Interconnecting carrier's additional Cost is the incumbent's tandem 
lnterconnectlon rate. To be eligible for this rate, the FCC's Order requires only that the 
interconnecting carrier's switch serve the same geographical area as the incumbent's 
switch. ICG deploys a single switch to service its Charlotte market served by a common 
transport network. The advent of fiber optic technologies and multi-function switching 
platforms has allowed ICG to sme an entire statewide or local a w s s  and transport area 
(LATA)-wide customer base from a single switch. The ability to aggregate unbundled local 
loops from collocations in a number of l E C  central offices while transporting that traffic 
to a single location permits ICG to originate, switch, and terminate traffic between callers 
many miles apart. 103's switch performs the same functionality as the BellSouth tandem 
switch. ICGs Lucent SESS switching platfon meets the definition and performs the same 
functions identified within the Local Exchange Routing Guide (LERG) for a tandem office 
and for a Class 4/5 switch. 

BELLSOUTH: No. If a call is not handled by a switch on a tandem basis, it is not 
appropriate to pay reciprocal compensation for the tandem switching function. BellSouth 
will pay the tandem interconnection rate only if  ICG's switch is identifed in the LERG as 
a tandem. ICG Is seeking to be compensated for the cost of equipment it does not own 
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and for functionality it does not provide. Therefore, ICGs request for tandem switming 
compensation when tandem switching is not performed should be denied. 

PUBLIC STAFF: The Public Staff did not address this issue in its Proposed Order. 

DISCUSSION 

Testimony on this issue was presented by ICG witness Starkey and BellSouth 
witness Vamer. 

BellSouth witness Varner stated that "BellSouth's position is that if a call IS no1 
handled by a switch on a tandem basis, it is not appropriate to pay reciprocal 

BellSouth will pay the tandem 
interconnection rate only if ICG's switch is identified in the local exchange routing guide 
("LERG") as a tandem." Witness Vamer explained that a tandem switch connects one 
trunk to another trunk and is an intermediate switch or oonnectlon between an originating 
telephone call location and the final destination of the call. An end office switch is 
connected to a telephone subscriber and allows the call to be originated or terminated. 
If ICG's switch is an end office switch, then it is handling calls that originate from or 
terminate to customers sewed by that local switch, and thus ICG's switch is not providing 
a tandem fundion. Witness Vamer contended that ICG is seeking to be compensated for 
the cost of equipment it does not own and far functionality it does not provide. 

' compensation for the tandem switching function. 

ICG emphasized that its switch serves a geographic area comparable to that of 
BellSouth's tandem. ICG witness Starkey testified that "ICG. like many new entrant 
mmpeting local exchange companies (CLECs), generally deploys its individual switches 
to cover a large geographic area served by a common transport network. The advent of 
fiber optic technologies and multi-function switching platforms have, in many cases, 
alloyed caniers like ICG lo serve an entire statewide or local access and transport area 
(LATA)-wide customer base from a single switch platform. Likewise, the abillty to 
aggregate unbundled loops from collocations wtthln a number of ILEC central offices while 

! transporting that traffic to a single location allows these carriers to originate, switch and 
terminate tralk between callers located many miles apart with a single switch." Witness 
Starkey further stated that ". . . ICG uses its single switching platform not only to transfer 
calls between multiple ILEC central offices and the customers that are served by those 
"tmi offices, but also to transfer calls between the ICG and ILEC network. In this way, 
the ICG switch provldes services to customers in a geographic area at least as large as 
that serviced by the ILEX tandem." 

ICG further contended that Its switch performs many of the same functlons that the 
ILEC's tandem performs. ICG witness Starkey testified that ". , , in the case of ICG, its 
switch also performs many of the same functions that the ILEC tandem performs, further 
indicating that tandem termination rates are appropriately paid for its use." In addition, 
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witness Starkey stated that "Tandem switches (what are commonly called Class 4 switches 
in the traditional AT&T hierarchy), generally aggregate toll traffic from a number of central 
office switches (Class 5 switches) for purposes of passing that traffic to the long distance 
network. The tandem switch is also a traditional focal point for other purposes as well, 
including the aggregation and processing of operator services traflic, routing traffic that is 
to be transferred between the trunk groups of two separate carriers and measuring and 
recording toll traffic detail for billing. While ILECs have traditionally employed two 
separate switches to accomplish these Class 4 and Class 5 functions, ICG's Lucent SESS 
platform performs all of these functions in addition to a number of others within the same 
switch." 

Rule 51.71 1 (a)(3) of the FCC's Interconnection Order states "Where the switch of 
a carder other than an incumbent LEC serves a geographic area comparable to the area 
Served by the incumbent LEC's tandem switch, the appropriate rate for the carrier other 
than an incumbent LEC Is the incumbent LEC's tandem interconnection rate." 

The Commission is of the opinion that ICG has presented sufficient evidence to 
show that its switch serves a geographic area comparable to that of BellSouth's tandem 
switch. The Commission is also of the opinion that ICG has shown that there is 
comparable tunctlonality between the ILECs tandem and ICG's switch even though the 
FCC Interconnection Order requires only that a CLP's switch serve a geographic area 
comparable to that sewed by an ILEC's tandem to qualify for the tandem termination rates. 

CONCLUSIONS 

The Commission wndudes that ICG's Charlotte switch serves an area comparable 
to that sewed by BellSouth's Charlotte tandem swltch and ICG's switch also provides the 
same functionality as that provided by BellSouth's tandem switch. For reciprocal 
mpensatlon purposes, the Commission finds that ICG is entitled to compensation at the 
tandem interconnection rate (in addition to the other appropriate rates) where its switch 
serves a geographic area comparable to that served by BellSouth's tandem switch, 

E 2 C 3 

NO. 11: Should BellSouth be required to commit to provisioning the 
requisite netwcrk buildout and necessary support when ICG agrees to enter into a binding 
forecast of its traffic requirements in a specified period? 

POSITIONS OF PARTIES 

ICG: Yes. ICG stated that it relies on BellSouth's end otfice trunks to deliver traffic to 
ICG's switch and that those trunks are the responsibility of BellSouth to provision and 
administer. ICG maintained that it provides BellSouth with quarterly traffic forecasts to 
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assist BellSouth in planning for facilities to handle traffic between the BellSouth and the 
iCG networks. ICG stated that BellSouth is under no obligation to add more end office 
tnrnks if ICG's torecast indicates that additional trunking is necessary. ICG stated that it 
Wants the option of requiring BellSouth to provision additional end office trunks as dictated 
by ICG's forecast. ICG maintained that in exchange, it would agree to pay BellSouth for 
any trunks which are not fully utilized as indicated by the forecast. ICG argued that under 
its proposal, BellSouth would not assume any risk that additional trunks are underutilized 
and that ICG will assume all of this risk. ICG assured that if the Commission ordered this 
provision, ICG expects to use it sparingly. In fact. in its Brief, ICG stated that it anticipates 
only using the binding forecast mechanism where it is (1) confident of substantial 
additional growth and (2) concerned that, absent a binding commitment lrom BellSouth to 
timely provision the necessary trunks, there would be an unacceptable risk of blockage of 
incoming calls to ICG's customers because of BellSouth's Inability to handle the traffic 
Ilow. ICG also mentioned that BellSouth's Revised SGAT filed in September 1998 
wntains a binding forecast provision which largely mirrors ICG's proposal. 

ICG argued that the Commission has the jurisdiction to require a binding forecast provision 
as proposed by ICG. ICG stated that Section 251 (c)(2) 01 the Act states that ILECs have 
the obligation to provide interconnection: (1) for the transport and routing of telephone 
exchange trafIic; (2) at any technlcally feasible point: (3) at least equal in quality to that 
provided by the ILEC to itself or an affiliate; and (4) on rates, terms, and conditions that 
are just, reasonable, and nondiscriminatory. ICG maintained that its proposal is clearly 
for the transport and routing of telephone exchange traffic; and that technical Ieasibillty 
and equality of interconnection are not at issue. ICG stated that the only issue raised by 
1ts proposal is whether the rates, terms, and conditions are just, reasonable, and 
nondiscriminatory; ICG maintained that its proposal meets this test. ICG also noted that 
the BellSouth/KMC Telecom, Inc. (KMC) interconnection agreement filed with the 
Commission on March 21, 1997 contains a provision substantially identical to the one in 
the SGAT. ICG stated that as was provided in both the SGAT and KMC binding forecast 
pro\iisions, the speclfic terms and conditions of the blndlng forecast should be negotlated 
between the patties. ICG recommended that the Commission conclude that it does have 
jurisdiction under Sections 251 and 252 of the Act to require BellSouth to include a binding 
lorecast provision in the parties' interconnection agreement. Further, ICG recommended 
that the Commission wndude that BellSouth should be required to include in its 
interconnection agreement with ICG a binding forecast provislon llke the ones included in 
BellSouth's Revised SGAT and in the BellSouth/KMC interconnection agreement. ICG 
recommended that the provision should require the parties to negotiate in good faith the 
specific terms and wnditions of the binding forecast. 

BELLSOUTH: No. BellSouth stated that although it has been analyzing such an offering, 
it is not required by the Act to commit to a binding forecast with any CLP. including ICG. 
BellSouth argued that the Commission should not impose a burden on BellSouth that is 
not required by the Act. BellSouth maintained that while the specifics of such an 

* 
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arrangement have not been finalized, BellSouth is agreeable to continue to negotiate with 
ICG on this issue. Additionally, BellSouth stated that the standard for arbitration imposed 
on the Commission is set forth in Section 252(c) of the Act. Specifically, Section 252(~)(1) 
states that the Commission shall "ensure that such resolution and conditions meet the 
requirements of section 251, including the regulations prescribed by the [FCC] pursuant 
to section 251 ." BellSouth stated that on cross-examination, ICG witness Phillip Jenkins 
agreed that BellSouth is not required by Sections 251 or 252 of the Act to provide binding 
forecasts. Therefore, BellSouth maintained. the Commission Cannot impose such an 
obllgation on BellSouth and that this topic is not appropriate for arbitration. 

PUBLIC STAFF: No. The Public Staff stated that while such a clause would not be an 
inappropriate term in an interconnection agreement, the Public Staff does not believe that 
the Act mandates a requirement of thls sort. The Public Staff maintained that the Issue is 
not appropriate for arbiiration and that the issue of whether to provide a guarantee of the 
sort requested by ICG, and what to charge for such a guarantee, are essentially business 
decislons and matters for negotiation belween the parties. Therefore, the Public Staff 
recommended that the Commission decline to require commitment to a binding forecast 
and that the Commission encourage the parties to continue negotiations toward this goal. 

DISCUSSION 

Testimony on this issue was presented by ICG witness Jenkins and BellSouth 
wltness Vamer. 

ICG stated in its Brief that it needs some way of ensuring that BellSouth will 
provision adequate trunking facilities to carry calls from BellSouth's customers to ICG's 
growing customer base. Further, ICG argued that this matter is of critical Importance 
because if BellSouth's customers are unable to reach ICG's customers as a result of a 
blockage on BellSouth's network due to a lack of capacity, it is ICG that will be seen as the 
Cause of the problem. ICG maintained that its binding forecast proposal would obligate 
BellSouth to, in a timely manner, provision the trunking necessary to cany a forecasted 
level of traffic and that this would ensure that there is adequate capadty in BeliSouth's 
network to meet demand. ICG stated that this in turn would ensure that there are no 
blockages; if there were blodtages this would frustrate not only ICGs customers who 
would be unable to recelve calls from BellSocrth customers but also BellSooth's customers 
who would be unable to place the calls. 

ICG witness Jenkins stated in the summary of his prefiled testimony that iCG is not 
asldng BellSouth to take any risk. Witness Jenkins stated that ICG is willing to wmmit to 
BellSouth for a specified volume of interwnnection trunks as a part of its binding forecast, 
whether or not ICG's traffic achieves the forecasted demand. Additionally, witness Jenkins 
argued that if the traffic volume falls short of the forecasts, ICG will pay BellSouth fully for 
the full cost of the unused bunks; in other words, ICG will take all of the risk, and BellSouth 
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will assume no risks. On cross-examination, witness Jenkins denied that there is anything 
specific in Sections 251 and 252 of the Ad requiring BellSouth to provide binding forecasts 
to ICG. 

The Commission declines lo decide at this time whether the Act mandates a binding 
forecast requirement of the sort requested by ICG. However, the Commission does note 
that ICG's request for this type of requirement does not appear inappropriate. In fact, the 
Commission notes that a similar provision can be found in BellSouth's Revised SGAT and 

- the BellSouth/KMC intercunnection agreement Additionally, the Commission notes that 
BdlSwth has speafically stated that it is agreeable to mntinue to negotiate on this term. 
Atthough the C m i s s i o n  will not require BellSouth to commit to provisioning the requisite 
network buildout and necessary support, the Commission strongly encourages BellSouth 
and ICG to continue to negotiate on this issue. 

CONCLUSIONS 

The Commission declines to dedde at this time whether BellSouth should be 
requlred to m m l t  to provisioning the requisRe network buildout and necessary support. 
The Commission strongly encourages BellSouth and ICG to continue to negotiate on this 
issue. Further, the Commission notes that since a similar provision is found in BellSouth's 
Revised SGAT and at least one interconnection agreement, it would appear reasonable 
lor a similar provision to be voluntarily Included in the BellSouth/lCG Interconnection 
agreement. 

OF FACT NO. 4 

MATRlXLSSUF NO. 5: Should BellSouth be subject to liquidated damages for failing to 
meet the time intervals for provisioning UNEs? 

M A h U S L . :  Should BellSouth be required to pay liquidated damages when 
BellSouth falls to install, provision, or maintain any service in accordance with the due 
dales set forth in an interconnection agreement behveen the parties? 

-: Should BdlSouth continue to be responsible for any cumulative 
failure in a one-month period to install. provision, or maintain any service in accordance 
with the due dates spedfled in the Interconnection agreement wRh ICG? 

MATRIX ISS UE NO. 2 1: Should BellSouth be required to pay liquidated damages when 
BellSouth's servica fails to meet the requirements imposed by the interconnection 
agreement with ICG (or the service is intempted causing loss of continuity or 
functionality)? 
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m-: Should BellSouth continue to be responsible when the duration 
of service's failure exceeds certain benchmarks? 

w-: Should BellSouth be required to pay liquidated damages when 
BellSouth's service fails to meet the grade of service requirements imposed by the 
interconnection agreement with ICG? 

MATRIX ISSUF NO. 24: Should BellSouth continue to be responsible when the duration 
of sarvice's failure to meet the grade of service requirements exceeds certain 
benchmarks? 

W X  ISSUF NO. 25: Should BellSouth be required to pay liquidated damages when 
BellSouth fails to provide any data in accordance with the specifications of the 
interconnection agreement with ICG? 

MATRIX ISSUE NO. 2 6: Should BellSouth continue to be responsible when the duration 
of its failure to provide the requisite data exceeds certain benchmarks? 

POSITIONS OF PARTIES 

ICG: Yes. ICG maintained that the Commission has the jurisdiction to adopt perfonance 
measurements and enforcement mechanisms. ICG stated that Section 251 of the Act and 
the FCC's implementing rules require that an ILEC provide interconnection and access to 
UNEs and resale at parityto that which it provides itself. Additionally, ICG maintained that 
i f  the Commission were to decide to adopt such measurements and enforcement 
mechanisms, it would have the legal authority to do so since G.S. 62-30 and G.S. 62-32 
provide the Commission with broad powers to supervise and control public utilities. 
Further. ICG state' that G.S. 62-1 lO(f1) provides the Commission with statutory authority 
to 'provide reasonable interconnection of facilities" between carriers: Yo provide 
reasonable unbundling of essential facilities"; and "to cany out the provisions of this 
subsection in a manner consistent with the public interest . . ." ICG further stated that the 
FCC has encouraged state mmmisslons to adopt performance measurements and that the 
Commission's decision in the AT&T Communications of the Southern States, Inc. 
(AT&T)/BellSouth arbitration not to arbitrate this issue at that time does not cut off the 
Commission's jurisdiction to consider the Issue now. 

ICG also argued that performance measurements and enforcement mechanisms are 
necessary to ensure that interconnection, access to UNEs,  and resale are provided at 
parity with what BellSouth provides itself or its affiliates. ICG maintained that as a 
facilities-based carrier. it is dependent upon BellSouth for essential netwok elements. 
ICG maintained that because of the industry-wide implications of the performance 
measurements'and damages issues, they should be considered in a generic procaeding 
Mth the results of the d d e t s  at the Callfomia and Texas Publlc Servlce Commlssions to 
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be the starting point for such a proceeding. ICG conduded that the posture of this issue 
does not require any Commission action in this docket and that ICG has effectively 
withdrawn this issue lrom the arbfiration. ICG recommended that the Commission issue 
an Order in the local competition docket (P-100, Sub 133d) soliciting comments on 
initiation of a generic proceeding to consider performance measurements and enforcement 
mechanisms. 

BELLSOUTH: No. BellSouth stated that the issues of performance measurements and 
liquidated damages are not appropriate for arbitration. BellSouth stated that the 
Commission lacks the statutory authority to award or order liquidated damages. BellSouth 
maintained that state law and Commission procedures are available, and perfectly 
adequate, to address any breach of contract situation should it arise. BellSouth concluded 
that the Issue of liquidated damages was previously addressed by the Commission in the 
AT&T/BellSouth arbitration (Docket No. P-140, Sub 50) and that in that case, the 
Commission conduded that it was not appropriate for the Commission to resolve the issue 
and that the parties should negotiate reasonable terms and conditions. BellSouth argued 
that in the instant proceeding, the Commission should find that it lacks the statutory 
authortly to impose liquidated damages on a party to an interconnection agreement for the 
reasons generally discussed by BellSouth in its Brief. 

Conceming performance measurements, BellSouth maintained that this is an industry-wide 
issue and should not be addressed by the Commission in a two-party arbitration 
proceeding. BellSouth argued that it is more appropriate to address the issue of 
performance measurements in the context of BellSouth’s Section 271 proceeding, Docket 
No. P-55, Sub 1022. BellSouth recommended that the Commission agree with BellSouth 
that this Issue is inappropriate in a two-party arbitration proceeding, and to the extent the 
Commission desires to address performance measurements in the luture, it should do so 
in a more generic context so as to involve the entire industry. 

PUBLIC STAFF: The Public Staff recommended that the Cornmission state that it will take 
this matter under consideration, but will not rule at this time. 

DISCUSSION 

Testimony on this issue was presented by ICG witness Notsund and BellSouth 
witness Vamer. 

ICG has conceded that this issue does not require any Commission action in this 
docket and that it has effectively withdrawn this issue from the arbitration. ICG stated in 
its Brief that the issue Is not appropriate for bilateral resolution because It is one of 
industry-wide relevance and importance. The issue that does remain to be addressed is 
whether the Commission should establish a genetic proceeding to consider performance 
measurements and enforcement mechanisms. ICG witness Notsund confirmed when 
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asked by commissioner Ervin that the only relief ICG is requesting that the Commission 
provide in this proceeding with respect to performance measurements is to convene a 
generic proceeding. 

ICG recommended that the Commission issue an Order in the local Competition 
docket (Docket No. P-100, Sub 133d) soliating comments on the initiation of a generic 
proceeding to consider performance measurements and enforcement mechanisms. ICG 
stated in its Brief that the Cammission first addressed me issue 01 performance standards 
in the 1997 BellSouth/AT&T arbitration. ICG maintained that by the terms of the 
Commission's Arbiiration Order, the Commission did not foreclose further consideration 
of performance measurements and r e w e d  the right to revisit the issue. ICG argued that 
a great deal of experienca has been gained by the Commission and the CLP industry s i m  
the BellSouth/ATBT Arbitration Order was issued. ICG stated that in the two years since 
the release of that Arbitration Order, the Commission and the industry have gained the 
expertise necessary to allow the Commission lo revisit the question of performance 
standards. ICG maintained that the experience of ICG and other CLPs has shown that 
performance standards are badIy needed and are no lonwr premature. ICG further stated 
in iis Brief that when BellSouth's performance to ICG falls short, ICG's performance to its 
end users often also suffers. ICG argued that, when BellSouth fails to perform installations 
in a timely manner, L Is the end user who is left walting. Furlher, ICG stated, when 
BellSouth fails to perform a coordinated cutover, it is the end user who experiences a 
service disruption. ICG maintained that, when any of these things happen, the customer 
has M way of knowing that it is BellSouth's fault; all the customer knows is that it is ICG's 
customer and in the customer's eyes, ICG is responsible. IC0 asserted that ICG and other 
CLPs need the performance measurements stick to compel BellSouth to perform its 
obligations in a satisfactory manner. Finally, ICG stated in its Brief that even BellSouth 
has acknowledged the need for performance standards and enforcement mechanisms. 
ICG maintained that in a filing with the FCC made in conjunction with its efforts to win 
Section 271 approval, BellSouth has proposed a set of performance measurements to 
assure nondlscriminatory access to UNEs. ICG stated that the BellSouth proposal 
includes payments which BellSouth would make to CLPs for failure to meet performance 
benchmarks. 

BellSouth recommended that to the extent that the Commission desires to address 
performance measurements, it should do so in a more generic context so as to involve the 
emire indusby. BellSouth further stated that it is more appropriate to address performance 
measurements in the context of BellSouth's Sadon 271 pmcseding, W e t  No. P-55, Sub 
1022. 

The Public Staff recommended that the Commlssion take this matter under 
consideration but not rule on it at this time. 
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The Commission concludes that it is appropriate at this time for the Commission to 
institute a generic proceeding to consider performance measurements and enforcement 
mechanisms. The Commission notes that state regulatory commissions in Several 
BellSouth states have addressed performance measurements. Therefore, the Commission 

- will establish a newly created generic docket devoted to performance measurements and 
enforcement mechanisms, Dodtet No. P-100, Sub 133k. The Commission will issue an 
Order in Dodtet No. P-100, Sub 133k aeating the generic docket and requesting that the 
industry, the Public Staff, the Attorney General, and any other interested parties form a 
Task Force. 

Finally, the Commission notes that in May 1999, AT&T filed a Petition for the 
Establishment of a Third-party Testing Program of Operations Support Systems (OSS) 
with the Commission (Docket No. P-100, Sub 133i). In conjunction with opening a generic 
docket to address performance measurements, the Commission will also issue an Order 
in Docket No. P-100. Sub 1331 stating that the Commission is investigating performance 
measurements in a generic d&et as a first step, but will keep the third-party testing 
docket open for future consideration. 

CONCLUSIONS 

The Commission condudes that this issue has been, in essence, withdrawn from 
the arbitration and accordingly is not in need of resolution in this docket. Further, the 
Commission will create a new docket, Docket No. P-100, Sub 133k, and Issue an Order 

- in that docket establishing the generic docket and requesting that the industry, the Public 
Saff, the Attorney General, and any other interested patties form a Task Force to attempt 
to agree on all potential issues concerning performance measurements and enforcement 
mechanisms. Further, the Commission will issue an Order in Oodtet No. P-1 00, Sub 133i 
(AT&Ts Petition for Third-party Testing) staling that the Commission is investigating 
performance measurements in a generic docket as a Rrst step, but will keep the third-party 
testrng docket open for future consideration. 

f i  

IT IS. THEREFORE, ORDERED as follows: 

1. That the parties shall, as an interim inter-carrier compensation mechanism, 
pay reciprocal compensation for dlal-up calls to lSPs at the rate the parties have agreed 
upon for reciprocal compensation for local traffic and as finally determined by this Order, 
subject to true-up at such time as the Commission has Nled pursuant to future FCC 
consideration of this matter. 

2. That iCG's Charlotte swltch serves an area comparable to that served by 
BellSouth's Charlotte tandem switch and iCG's switch also provides the same functionality 
as that provided by BellSouth's tandem switch. For reciprocal compensation purposes, 

- ICG is entitled to mpensation at the tandem interconnection rate (in addition to the other 
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appropriate rates) where its switch serves a geographic area comparable to that served 
by BellSouth's tandem switch. 

That the Commission declines to decide at this time whether BellSouth 
should be required to commit to provisioning the requisite network buildout and necessary 
suppon. BellSouth and ICG are encouraged to continue to negotiate on this issue. 

That the issue of performance measurements and liquidated damages has 
been, in essence, withdrawn from the a&itration and accordingly is not in need of 
resolution in this docket. Further, the Commission will create a new docket, Docket No. 
P-100, Sub 133k, and issue an Order in that docket establishing the generic docket and 
requesting that the industry, the Public Stafl, the Attorney General, and any other 
interested parties form a Task Force to attempt to agree on all potential issues conceming 
perfonance measurements and enforcement mechanlsms. Further, lhe Commission will 
issue an Order in Docket No. P-100, Sub 133i (AT&T's Petition for Third-party Testing) 
stating that the Commission is investigaring performance measurements in a generic 
docket as a first step, but will keep the third-party testing docket open for future 
mnslderation. 

5. 

3. 

4. - 

That BellSouth and ICG shall prepare and file a Composite Agreement in 
conformity with the conclusions of this Order not later than 45 days after the date of 
issuance of this Order. Such Composite Agreement shall be in the form specified in 
paragraph 4 of Appendix A in the Commission's August 19, 1996, Order in Docket Nos. 
P-140, Sub 50, and P-100. Sub 133, concerning ahitration procedure (Arbitration 
Procedure Order). 

6. That, not later than 30 days from the date of issuance of this Order, a party 
to the arbltratlon may file objections to this Order consistent with paragraph 3 of the 
Arbitration Procedure Order. 

7.  That, not later than 30 days from the date of issuance of this Order, any 
interested person not a party to this proceeding may file mmments concerning this Order 
mnsistent with paragraphs 5 and 6, as applicable. of the Arbitration Procedure Order. 

8. That, with respect to objections or comments filed pursuant to decretal 
paragraphs 6 or 7 above, the party or interested person shall provide wlth its objections 
or comments an executive summary of no greater than one and one-half pages 
single-spaced or three pages double-spaced containing a dear and concise statement of 
all material objedions or comments. The Commission will not consider the objections or 
mmments of a patty or person who has not submitted such executive summary or whose 
executive summary is not in substantial compliance with the requirements above. 



9. That parties or interested persons submitting Composite Agreements, 
objections or mmments shall also file those Composite Agreements, objeaions or 
comments. including the executive summary required in decretal paragraph 8 above, on 
an MS-DOS formalted 3.5-inch axnputer diskette amtaining noncompressed files created 
or saved in WordPerfect format. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 4th day of November, 1999. 

NORTH CAROUNA UTlUTlES COMMISSION 

& d.* 
Geneva S. Thigpen. Chief Clerk 
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r I. INTRODUCTION 

1, In this proceeding, we respond to the Supreme Court’s January 1999 
decision that directs us to reevaluate the unbundling obligations of section 25 1 of the 
Telecommunications Act of 1996 (1996 Act).’ The Supreme Court’s decision removed 
many of the uncertainties surrounding the requirements of section 25 1 by upholding the 
majority of the Commission’s rules implementing that section of the Act, including the 
Commission’s jurisdiction to implement sections 25 1 and 252 of the Act, the 
Commission’s definitions of network elements, and the Commission’s rule requiring 
incumbent local exchange carriers (LECs) to offer combinations of unbundled network 
elements that are already combined. The Court has directed us, however, to revise the 
standards under which the unbundling obligations of section 251(c)(3) are determined. 
Specifically, the Court has required us to give some substance to the “necessary” and 
“impaif‘ standards in section 251(d)(2), and to develop a limiting standard that is 
“rationally related to the goals of the Act.” In addition, as we develop the “necessary” 
and “impair” standards, the Court has required us to consider the availability of 
alternative network elements outside the incumbent’s network.’ 

2. In passing the 1996 Act, Congress overhauled many aspects of federal 
regulation of telecommunications services by establishing a pro-competitive and 
deregulatory framework designed to benefit “all Americans by opening all 
telecommunications markets to c~mpetition.”~ Two of the fundamental goals of the 1996 
Act are to open the local exchange and exchange access markets to competition and to 
promote innovation and investment by all participants in the telecommunications 
marketpla~e.~ Congress sought to foster this competition by findamentally chaaging the 
conditions and incentives for market entry and by attempting to open any remaining local 
service bottlenecks.’ As a result, the provisions of the 1996 Act set the stage for a new 
competitive paradigm in which carriers in previously segmented markets are able to 
compete in a dynamic and integrated telecommunications market that promises lower 
prices and more innovative services to consumers. 

P 

3.  Central to the new statutory scheme is section 25 1 of the Act, which seeks 
generally to reduce inherent economic and operational advantages possessed by 
incumbent local exchange carriers. Toward this end, section 25 1 imposes specific 

Teleco“unicationsActof19%,Pub.L.N0.104-104,110Stat56,codifiedat47U.S.C. 1 

$5 151 et seq. (1996 Act). 

AT&Tv. Iowa Utils. Ed., 119 S .  Ct. 721,734-36 (1999) (Iowa Utils. Ed.) 

Joint Statement of Managers, S. Conf Rep. No. 104-230, lMLh Cong., 2d Sess., at 1 (1996) 

2 

3 

(Joint Explanatory Statement). 

Joint Explanatory Statement at 1 

See BellSouth Cwp v. FCC, 144 F.3d 58,61 (D.C. Cu. 1998) CThe 1996 Act rescinded 

4 

5 

the poditied Final Judgmentl. . . and chauged the entire telecommunications landscape.”). 
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7. market-opening mechanisms, such as mandatory interconnection, unbundling, and resale 
requirements on incumbent LECs, in order to break the incumbents’ control over local 
facilities.6 Congress directed the Commission to implement the provisions of section 251, 
and to specifically determine which network elements should be unbundled pursuant to 
section 251(~)(3).~ 

4. Pursuant to our statutory mandate and the directives of the Supreme Court, 
we reevaluate the unbundling obligations of incumbent LECs, pursuant to sections 
25 l(c)(3) and 251(d)(2). The new standards and framework we adopt in this Order for 
determining which network elements incumbent LECs must make available on an 
unbundled basis will remove the uncertainties surrounding the incumbents’ unbundling 
obligations since passage of the Act. More importantly, however, they will define the 
competitive landscape of telecommunications markets for the foreseeable future. 

5. The standards and unbundling obligations that we adopt in this Order are 
designed to create incentives for both incumbent and competitive LECs to innovate and 
invest in technologies and services that will benefit consumers through increased choices 
of telecommunications services and lower prices. We recognize that there will be a 
continuing need for all three of the arrangements Congress set forth in section 251 to 
remain available to competitors so that they can serve different types of customers in 
different geographic areas.’ We continue to believe that the ability of requesting carriers 
to use unbundled network elements, including various combinations of unbundled 
network elements, is integral to achieving Congress’ objective of promoting rapid 
competition to all consumers in the local telecommunications market9 Moreover, in 
some areas, we believe that the greatest benefits may be achieved through facilities-based 
competition, and that the ability of requesting carriers to use unbundled network elements, 
including various combinations of unbundled network elements, is a necessary 
precondition to the subsequent deployment of self-provisioned network facilities. 

47 U.S.C. 55 251(c)(3) and (d)(2). The Act also encourages new entrants to conshuct their 6 

own wompeiitive facilities. In pamcular, it quires incumbent LECs to ~ I I ~ C X C O M ~  competitive LECs’ 
facilitiesandequipmentwahtheirnehvorks. 47U.S.C. 5 251(c)(2). 

Seaion 25 l(d)(2) states that “in determining what netwotk elements should be made 
available for pqoses of subseclion (c)(3), the Commission shafl consider, at a minimum whether [the 
elements meet the “necessary” and ‘‘impair“ standards]. 47 U.S.C. 5 251(d)(2) (emphasis added). 

7 

See Implementation of the Local Competition Provisions of the Telecommunications Act of 8 

1996, CC Docket NO. %-98, First Report and Order, 11 FCC Rcd 15499,15509, para 12 (1996) (Local 
Competition Firsi Report and Order), aff‘d in part and vacatd in part sub IMIIL, Competitive 
TelecommunicationsAss’n v. FCC, 117 F.3d 1068 (8m Cir. 1997) (CompTelv. Fcc) and Iowa Utils. Ed. v. 
FCC, 120 F.3d753 (SmCir. 1997) (Iowa Uhls. Ed v. FCQ, aff‘dinpartandremanded, AT&Tv. Iowa Utils. 
Ed, 119s. a 7 2 1  (1999);OrderonReconsidmtion, 11 FCCRcd13042(1996),SeCondOrderon 
Reconsideration, 11 FCC Rcd 19738 (1996), Third Order on Reconsideration and Fmher Notice of Proposed 
Rulemaking, 12 FCC Rcd 12460 (1997), fur the^ recons. pending. 

F- 

See Local Competition Firsi Report and Order, 11 FCC Rcd at 15509, para 12. 9 
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6 .  Although Congress did not express explicitly a preference for one particular 
competitive arrangement, it recognized implicitly that the purchase of unbundled network 
elements would, at least in some situations, serve as a transitional arrangement until 
fledgling competitors could develop a customer base and complete the construction of 
their own networks. In particular, Congress stated: ‘‘[I]t is unlikely that competitors will 
have a fblly redundant network in place when they initially offer local service because the 
investment necessary is so significant. Some facilities and capabilities . . . will likely 
need to be obtained from the incumbent [LEC] as network elements pursuant to new 
section 251.”” Implicit in this recognition, and in section 271’s requirement that the Bell 
Operating Companies (BOCs) provide access and interconnection to their network 
facilities in accordance with the requirements in the competitive checklist, is Congress’s 
expectation that new competitors would use unbundled elements from the incumbent 
LEC until it was practical and economically feasible to construct their own networks. ‘ I  

7. We fidly expect that over time competitors will prefer to deploy their own 
facilities in markets where it is economically feasible to do so, because it is only through 
owning and operating their own facilities that competitors have control over the 
competitive and operational characteristics of their service, and have the incentive to 
invest and innovate in new technologies that will distinguish their services from those of 
the incumbent. Unbundling rules that encourage competitors to deploy their own 
facilities in the long run will provide incentives for both incumbents and competitors to 
invest and innovate, and will allow the Commission and the states to reduce regulation 
once effective facilities-based competition develops.” Accordingly, the unbundling rules 
we adopt in this proceeding seek to promote the development of facilities-based 
competition. 

P 

l o  

I ’  . 

I‘ 

Joint Explanatory Statement at 148 

See 47 U.S.C. 5 271(c)(Z)(B). 

See Promotion of Competitive Networks in Local TelecommunicationsMarkets, Notice of 
Proposed Rulemaking and Notice of Inquiry in WT Docket No. 99-2 17 and Third Fuaher Notice of Pmposed 
Rul- in CC Docket No. 96-98, FCC 99-141, paras. 4,23 (rel. July 7,1999) (Competitive Networks 
Notice) (“We believe that, in the long term, the most subsrantial benefits to c o m e r s  will be achieved 
through fadlities-based compehtion, because only facilities-based competitors can break down the incumbent 
LECs’ bottleneck control over local networks and provide services without having to rely on their rivals for 
critical components of their offerings. Moreover, only facilities-based competition can M y  unleash 
competing providers’ abilities and incattiVes to innovate, both technologicaUy and in service development, 
packaging, and pricing. . , , In order for competitive networks to develop, the incumbent LECs’ bottleneck 
control over interconnection must dissipate. As the d e t  matures and the carriers providmg services in 
competition with the incumban LECs’ local exchange offerings grow, we believe these carriers may establish 
direct routing arrangements with one another, forming a network of networks around the current system. In 
time, it is likely that the hambent LECs will cease to be viewed as the presumptive primary providers of 
intercomvxtio~ and indeed they will begin to seek interconnection and other aaangements with their 
challengers. These circlrmstanc es would smnghen the case for substantial deregulation of the incumbent 
LECS.”). 

n 
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8. We believe that the ‘‘necessary” and “impair“ standards we adopt below P 
address the Supreme Court’s mandate and implement the statutory language and goals of 
the Act. The standards we adopt take into consideration alternatives outside the 
incumbent LEC‘s network, and whether those alternatives are actually available to the 
requesting carrier as a practical, economic, and operational matter. We consider not only 
the direct costs, but also other costs and impediments associated with using alternative 
elements that may constitute barriers to entry. We believe the Commission must assess 
these factors to determine the availability of alternatives, and whether access to the 
incumbent’s network element thereby satisfies the ‘‘necessaTy0 and ‘‘impair‘‘ standards of 
section 25 l(d)(2). 

9. The unbundling standards we adopt in this Order also seek to encourage the 
rapid introduction of competition in all markets, including residential and small business 
markets. They seeks to create incentives for both incumbents and requesting carriers to 
invest and innovate in new technologies by establishing a mechanism by which regulatory 
obligations to provide access to network elements will be reduced as alternatives to the 
incumbent LECs’ network elements become available in the future. In addition, the 
standards provide reasonable certainty regarding the availability of unbundled elements, 
thereby allowing requesting Carriers to attract investment capital and move forward with 
implementing national and regional business plans that will allow them to serve the 
greatest number of consumers 

10. To date, we have seen the development of facilities-based competition 
among providers of particular services in certain sectors of the market. For example, as 
discussed in more detail below, competitors have deployed their own fiber rings and 
approximately 700 circuit switches to provide local exchange and exchange access 
services primarily to medium and large business customers in high-density metropolitan 
areasL3 In addition, the record in this proceeding suggests that a growing number of 
carriers are deploying packet switches to provide data services in a number of markets, 
particularly for end users with substantial telecommunications needs. l4 

f l  

I 1. Other local markets, however, particularly the residential and small business 
markets, and geographic markets outside of major metropolitan areas, have seen minimal 
competition. This may be due to the uncertainty surrounding the ability of competitive 
LECs to use reasonably priced unbundled network elements to serve these areas as a 
result of litigation concerning the Commission’s unbundling rules.L5 Because unbundled 
network elements have not been made h l ly  available to requesting Carriers as the 
Commission expected in 1996, we do not yet know the extent to which competition will 
develop once all of the unbundling d e s  are actually implemented by incumbent LECs. 

l3  %e ink0 section v@)(I). 

l4  See inpu ~ e c t i o n ~ ( ~ ) ( ~ ) .  

I s  See MCI WorldCom CommenB, Tab 1, Decl. of JudithR LevindRonald J. McMurtrie, at 
Pam 7. 
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12. Only recently have incumbent LECs provided access to combinations of 
unbundled loops, switches, and transport elements, often referred to as “the platform.” 
Since these combinations of unbundled network elements have become available in 
certain areas, competitive LECs have started offering service in the residential mass 
market in those areas. For example, in January of this year, Bell Atlantic, as part of an 
agreement with the New York Public Service Commission, began offering the unbundled 
network element platform out of particular end offices in New York City. As a result, 
MCI WorldCom had acquired upwards of 60,000 new local residential customers in New 
York as of June 1999.16 AT&T also plans to serve local residential customers over the 
platform in Texas.17 

13, For effective competition to develop as envisioned by Congress, 
competitors must have access to incumbent LEC facilities in a manner that allows them to 
provide the services that they seek to offer, as contemplated in section 25 l(d)(2) of the 
Act. Despite the development of competition in some markets, incumbents still control 
the vast majority of the facilities that comprise the local telecommunications network, 
giving them advantages of economies of scale and scope not enjoyed by competitive 
LECS.’~ Because competitors do not yet enjoy the same economies of scale, scope and 
ubiquity as the incumbent, they may be impaired if they do not have access, at least 
initially, to certain network elements supplied by the incumbent LEC.” For example, 
without access to unbundled network elements, a competitive LEC may choose not to 
enter a particular market because the cost and delays associated with deploying its own 
facilities would be too high given the revenues obtainable from that market and the 
relative attractiveness of other potential new markets. Similarly, a competitive LEC may 
decline to enter a market because certain of their facilities are subject to economies of 
scale and scope such that the competitor would need a larger market share than it is likely 
to have initially. In such cases, competitors may choose to enter a certain market if they 
can obtain access to particular unbundled network elements on sufficiently favorable 

r- 

l6 Id. at para 17. 

l7 ~etter from FW S. simone, G O V “ ~  AB- ~irector, ATB~T, to Magalie ROIW 
Sa& Semtary, Federal Comunications CoMniSsio~, CC D&et No. %-98, Attachment at 4-5 (filed June 
25,1999). 

I 8  Local Competitian: August 1999, Mushy Analysis Division, Common Carrier Bureau, 
F e d 4  Communications Commission, at 23 (August 1999) (FCC Local Competition Repro  (explaining that 
investment analysts’ estimate of total switched lines owned by comptiiive LECs is in the range of two to 
three percent of nationwide switched access lines). See also Texas PUC Comments at 14 (Statinp that in 
Texas, for example, inmmknt LECs own 98 percent of a l l  access lines and have deployed 1538 switches 
throughout the state). 

See, e.g., MCI WorldCom Comments, Tab 3, Decl. of Madr T. Bryanf at paras. 2-20 
(describing the economies of scale to which all loop, !“port  and switching unbuudled network elements are 
subject); Covad Comments at iii-iy Prism Comments at 5 4 ;  Qwest Comments at 8-9; AT&T Reply 
Commems at 4546. 

n 
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r‘ tenus that such scale economies are overcome, and other potential markets no longer 
appear more attractive. 

14. The standards and rules we adopt in this Order seek to build on industry 
experience and technological changes that have occurred in the telecommunications 
marketplace since the 1996 Act was enacted three years ago. Today, both incumbent 
LECs and requesting carriers are at the early stages of deploying innovative technologies 
to meet the ever-increasing demand for high-speed, high-capacity advanced services. To 
encourage competition among carriers to develop and deploy new advanced services, the 
marketplace for these services must be conducive to investment, innovation, and meeting 
the needs of consumers. Accordingly, our unbundling rules are designed to facilitate the 
rapid and efficient deployment of all telecommunications services, including advanced 
services. Specifically, unbundling rules that are based on a preference for development of 
facilities-based competition in the long run will provide incentives for both incumbents 
and competitors to invest and innovate, and should allow the Commission to reduce 
regulation once true facilities-based competition develops. 

15. The unbundling standards we adopt in this order also are designed to be 
administratively practical and respond to changes in the marketplace as altematives to the 
incumbent LECs’ network elements become available. We are committed to reviewing 
the unbundling obligations in three years, and as the marketplace changes with the 
development of new technologies and increased facilities-based competition, we will 
modify the list of unbundled elements, as warranted 

r‘. 

II. EXECUTIVE SUMMARY 

Section 251(d)(2)’s “Necessary” and “Impair” Standards. Section 25 l(d)(2)(A)’s 
“necessary” standard is a stricter standard that applies to proprietary network elements. 
Section 25 l(d)(2)(B)’s “impair” standard applies to non-proprietary network elements. 
Applying a stricter standard to proprietary network elements is consistent with Congress’ 
intention to spur innovation and investment by both incumbent and competitive LECs. In 
applying these standards, we look first to what is occurring in the marketplace today. 

Necessary. A proprietary network element is “necessary” within the meaning 
of section 25 l(d)(2)(A) if, taking into consideration the availability of 
alternative elements outside the incumbent’s network, including self- 
provisioning by a requesting carrier or acquiring an alternative from a third 
party supplier, lack of access to that element would, as a practical, economic, 
and operational matter,precZude a requesting carrier from providing the 
services it seeks to offer. There are limited circumstances under which we may 
unbundle proprietary information or fundonalities even if those elements are 
not strictly “necessary,” as long as the “impair“ standard is met. These 
circumstances are: (1) where an incumbent LEC, for the primary purpose of 
causing a particular network to be evaluated under the stricter “necessary” 
standard in order to avoid its unbundling obligation, implements only a minor 
modification to the network element to make the element proprietary; (2) where 
an incumbent LEC cannot demonstrate that the information or hnctionality that 
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it claims is proprietary differentiates its services from its competitors’ services, 
or is otherwise competitively significant; or (3) where lack of access to the 
proprietary element would jeopardize the goal ofthe 1996 Act to bring rapid 
competition to the greatest number of consumers. 

u. The incumbent LECs’ failure to provide access to a non-proprietary 
network element “impairs” a requesting carrier within the meaning of section 
25 l(d)(2)(B) if, taking into consideration the availability of alternative elements 
outside the incumbent’s network, including self-provisioning by a requesting 
carrier or acquiring an alternative from a third-party supplier, lack of access to 
that element materially diminishes a requesting Carrier’s ability to provide the 
services it seeks to offer. In order to evaluate whether there are alternatives 
actually available to the requesting Carrier as a practical, economic, and 
operational matter, we look at the totality of the circumstances associated with 
using an alternative. In particular, our “impair” analysis considers the cost, 
timeliness, quality, ubiquity, and operational issues associated with use of the 
alternative. 

Goals of the Act. We also interpret the obligations imposed in section 251(d)(2) 
within the larger statutory framework of the 1996 Act. Congress apparently 
contemplated that we would consider additional factors by directing the 
Commission, in section 25 l(d)(2), to “consider at a minimum” the “necessary” and 
“impair” standards. The Supreme Court decision requires us to apply a limiting 
standard “rationally related to the goals of the Act.” Accordingly, in addition to the 
factors set forth above, we may consider the following factors: 

c 

Raoid Introduction of Competition in All Markets. We may consider whether 
the availability of an unbundled network element is likely to encourage 
requesting carriers to enter the local market in order to serve the greatest 
number of consumers as rapidly as possible. We also note that Congress 
required Bell Operating Companies to demonstrate that they are providing 
loops, switching, transport, signaling and databases, and operator 
serviceddirectory assistance in order to obtain in-region, interLATA approval. 
While the section 271 checklist does not determine definitively which elements 
all incumbent LECs are required to unbundle pursuant to section 25 1, it sheds 
some light on what Congress believed was required to open local markets to 
competition. Accordingly, we believe that we may consider whether requiring 
all incumbent LECs to unbundle these same elements would promote the rapid 
introduction of competition on a nationwide basis. 

a n .  We 
may consider the extent to which the unbundling obligations we adopt will 
encourage the development of facilities-based competition by competitive 
LECs, and innovation and investment by both incumbent LECs and competitive 
LECs, especially for the provision of advanced services. 

10 
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7- Reduced Redation. We may consider the extent to which we can encourage 
investment and innovation by reducing regulatory obligations to provide access 
to network elements, as alternatives to the incumbent LECs’ network elements 
become available in the future. 

Certaintv in the Market. We may consider how the unbundling obligations we 
adopt can provide the uniformity and predictability that new entrants and 
fledgling competitors need to develop national and regional business plans. We 
also consider whether the rules we adopt provide financial markets with 
reasonable certainty so that carriers can attract the capital they need to execute 
their business plans to serve the greatest number of consumers. 

P 

0 Administrative Practicality. We may consider whether the unbundling 
obligations we adopt are administratively practical to apply. 

Modification of the National List. 

The Order recognizes that rapid changes in technology, competition, and the 
economic conditions of the telecommunications market will require a 
reevaluation of the national unbundling rules periodically. In order to 
encourage a reasonable period of certainty in the market, the Commission 
expects to reexamine the national list of unbundled network elements in three 
years. 

Section 25 l(d)(3) permits state commissions to require incumbent LECs to 
unbundle additional elements as long as the obligations are consistent with the 
requirements of section 25 1 and the national policy framework instituted in this 
Order. 

Removal of elements from the national list on a stateby-state basis would not 
be consistent with section 251 and the goals of the Act. 

0 

Network Elements that Must be Unbundled. Applying the above factors, the 
Order concludes that the following network elements must be unbundled: 

b s .  Incumbent local exchange carriers (LECs) must offer unbundled access 
to loops, including high-capacity l ies ,  xDSL-capable loops, dark fiber, and 
inside wire owned by the incumbent LEC. The unbundling of the high 
frequency portion of the loop is being considered in another proceeding. 

Subloops. Incumbent LECs must offer unbundled access to subloops, or 
portions of the loop, at any accessible point. Such points include, for example, 
a pole or pedestal, the network interface device, the miniium point of entry to 
the customer premises, and the feeder distribution interface located in, for 
example, a utility room, a remote terminal, or a controlled environment vault. 
The Order establishes a rebuttable presumption that incumbent LECs must offer 
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unbundled access to subloops at any accessible terminal in their outside loop 
plant. 

To the extent there is not currently a single point of interconnection that can be 
feasibly accessed by a requesting Carrier, we encourage parties to cooperate in 
any reconfiguration of the network necessary to create one. If parties are unable 
to negotiate a reconfigured single point of interconnection at multi-unit 
premises, we require the incumbent to construct a single point of 
interconnection that will be fully accessible and suitable for use by multiple 
carriers. 

Network Interface Device (NLD). Incumbent LECs must offer unbundled 
access to NIDs. The NID includes any potential means of interconnection with 
customer premises inside wiring at the point where the carrier’s local loop 
facilities end, such as at a cross connect device used to connect the loop to 
customer-controlled inside wiring. This includes all features, functions, and 
capabilities of the facilities used to connect the loop to premises wiring, 
regardless of the specific mechanical design. 

Circuit Switching. Incumbent LECs must offer unbundled access to local 
circuit switching, except for local circuit switching used to serve end users with 
four or more lines in access density zone 1 in the top 50 Metropolitan Statistical 
Areas ( M S A s ) ,  provided that the incumbent LEC provides non-discriminatory, 
cost-based access to the enhanced extended link throughout zone 1 .  (An 
enhanced extended link (EEL) consists of a combination of an unbundled loop, 
multiplexinglconcentrating equipment, and dedicated transport. The EEL 
allows new entrants to serve customers without having to collocate in every 
central office in the incumbent’s territory.) Local circuit switching includes the 
basic h c t i o n  of connecting lines and trunks on the line-side and port-side of 
the switch. The definition of the local switching element encompasses all of the 
features, functionalities, and capabilities of the switch. 

Packet Switching. Incumbent LECs must offer unbundled access to packet 
switching only in limited circumstances in which the incumbent has placed 
digital loop carrier systems in the feeder section of the loop or has its Digital 
Subscriber Line Access Multiplexer @SLAM) in a remote terminal. The 
incumbent will be relieved of this obligation, however, if it permits a requesting 
carrier to collocate its DSLAM in the incumbent’s remote terminal on the same 
terms and conditions that apply to its own DSLAM. Packet switching is 
defined as the hc t ion  of routing individual data message units based on 
address or other routing information contained in the data units, including the 
necessary electronics (e.g.. DSLAMs). 

Interoffice Transmission Facilities. Incumbent LECs must offer unbundled 
access to dedicated interoffice transmission facilities, or transport, including 
dark fiber. Dedicated interofice transmission facilities are defined as 
incumbent LEC transmission facilities dedicated to a particular customer or 
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carrier that provide telecommunications between wire centers owned by the 
incumbent LECs or requesting telecommunications Carriers, or between 
switches owned by incumbent LECs or requesting telecommunications carriers. 
State commissions are free to establish reasonable limits governing access to 
dark fiber if incumbent LECs can show that they need to maintain fiber 
reserves. 

Incumbent LECs must also offer unbundled access to shared transport where 
unbundled local circuit switching is provided. Shared transport is defined as 
transmission facilities shared by more than one carrier, including the incumbent 
LEC, between end ofice switches, between end office switches and tandem 
switches, and between tandem switches in the incumbent LEC’s network. 

Signaling and Call-Related Databases. Incumbent LECs must offer unbundled 
access to signaling links and signaling transfer points (STPs) in conjunction 
with unbundled switching, and on a stand-alone basis. The signaling network 
element includes, but is not limited to, signaling links and STPs. Incumbent 
LECs must also offer unbundled access to call-related databases, including, but 
not limited to, the Line Information database (LIDB), Toll Free Calling 
database, Number Portability database, Calling Name (CNAM) database, 
Operator ServiceslDirectory Assistance databases, Advanced Intelligent 
Network (AIN) databases, and the AIN platform and architecture. We do not 
require incumbent LECs to unbundle access to certain AIN sohare that 
qualify for proprietary treatment. 

Ooerations Support Svstems (OSS). Incumbent LECs must offer unbundled 
access to their operations support systems. OSS consists of pre-ordering, 
ordering, provisioning, maintenance and repair, and billing functions supported 
by an incumbent LEC’s databases and information. The OSS element includes 
access to all loop qualification information contained in any of the incumbent 
LEC’s databases or other records, including information on whether a particular 
loop is capable of providing advanced services. 

Network Elements that Need Not be Unbundled. The following network 
elements need not be unbundled: 

0 ODerator Services and Directorv Assistance (OSDA]. Incumbent LECs are not 
required to unbundle their OSDA services pursuant to section 251(c)(3), except 
in the limited circumstance where an incumbent LEC does not provide 
customized routing to a requesting carrier to allow it to route trafKc to 
altemative OSDA providers. Operator services are any automatic or live 
assistance to a consumer to arrange for billiing or completion of a telephone call. 
Directory assistance is a service that allows subscribers to retrieve telephone 
numbers of other subscribers. Incumbent LECs, however, remain obligated 
under the non-discrimination requirements of section 25 1@)(3) to comply with 
the reasonable request of a canier that purchases the incumbents’ OSDA 
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services to rebrand or unbrand those services, and to provide directory 
assistance listing updates in daily electronic batch files. 

Shared Transuort where Circuit Switchine is not Unbundled. Incumbent LECs 
are not required to unbundle shared transport where they are not required to 
offer unbundled local circuit switching, as described above. 

Packet Switching. Incumbent LECs are not required to unbundle packet 
switching, except in a limited circumstance. Competitive LECs are actively 
deploying packet switches to serve high-volume customers, and are not 
impaired in their ability to offer service to such customers without access to the 
incumbent LEC’s facilities. Competitive LECs are impaired, however, in their 
ability to provide services to small-volume users without access to unbundled 
packet switching. Nonetheless, we consider the other goals of the Act in 
making our unbundling determination, and conclude that given the nascent 
nature of the advanced services market and the Act’s goal to provide incentives 
to all carriers to invest and innovate, incumbent LECs are generally not required 
to unbundle packet switching. 

Section 271-Related Issues. 

If a network element on the section 271 competitive checklist is not required to 
be unbundled pursuant to section 25 l(c)(3) ( ie. ,  local circuit switching and 
shared transport in certain circumstances), Bell Operating Companies are not 
required to offer unbundled access to any such checklist items in compliance 
with the Commission’s pricing rules. Rather, the applicable price, terms, and 
conditions for that element are determined by applying sections 201(b) and 
202(a) of the Act. 

Combinations of Network Elements. 

Given the pendency of litigation in the Court of Appeals for the Eighth Circuit, 
the Order declines to defme the enhanced extended link as a separate network 
element, nor does it address whether an incumbent LEC must combine network 
elements that are not already combined in the network. 

Further Notice of Proposed Rulemaking: Use of Unbundled NetworkElements 
to Provide Exchange Access Service. 

The Further Notice seeks comment on whether there is any basis in the statute 
or our rules under which incumbent LECs could decline to provide entrance 
facilities (the l i  between an interexchange carrier’s point of presence and an 
incumbent’s switch or serving wire center) at unbundled network element 
prices. 

The Further Notice also invites parties to refresh the record on whether 
requesting carriers may use unbundled dedicated or shared transport facilities in 

n 
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conjunction with unbundled switching to originate or terminate interstate toll 
traffic to customers to whom the requesting carrier does not provide local 
exchange service. 

III. BACKGROUND 

16. On August 8, 1996, the Commission adopted the Local Competition First 
Report and Urder, implementing the local competition provisions of the 1996 Act. In 
that order, the Commission established rules governing the obligations of incumbent 
LECs to open their local networks to competition pursuant to the requirements of section 
25 1 of the 1996 Act. Among other things, the order adopted rules implementing the 
network unbundling requirements of sections 251(c)(3) and 251(d)(2) of the 1996 Act. 
Section 251(c)(3) imposes a duty on al l  incumbent LECs to provide to competitors access 
to network elements on anunbundled basis.” Section 25 l(d)(2) provides that, in 
determining which network elements should be unbundled under section 25 l(c)(3), the 
Commission shall consider, “at a minimum, whether -- (A) access to such network 
elements as are proprietary in nature is necessary; and (B) the failure to provide access to 
such network element would impair the ability of the telecommunications carrier seeking 
access to provide the services that it seeks to offer.”” 

17. In the Local Competition First Report und Order, the Commission applied 
its interpretation of the “necessary” and “impair“ standards of section 251(d)(2) to the 
unbundling requirements of section 25 l(c)(3). Specifically, the Commission defined 
‘‘necessa$ to mean “an element is a prerequisite for competition,”22 and it defined 
“impair“ to mean “to make or cause to become worse; diminish in val~e.”’~ The 
Commission also determined that a requesting carrier’s ability to offer service is 
“impaired or ‘‘diminished in value” if “the quality of the service the entrant can offer, 
absent access to the requested element, declines’’ or if “the cost of providing the service 
rises.19z4 

18. After addressing the “necessary” and “impair” standards, the Commission 
adopted rule 5 1.3 19, which sets forth the network elements that incumbent LECs were 
required to make available to requesting carriers on an unbundled baskz5 Section 5 1.3 19 
of the Commission’s rules required incumbent LECs to offer unbundled access to the 

Cextain rural telephone companies may be exempt fiom the unbundling provisions of 
section 251. See 47 U.S.C. 5 2510. 

’’ 47 U.S.C. 6 251(d)(2). 
’’ 
” 

24 

” 

Local Competition FirstReprl and Order, 11 FCC Rcd at 15641-42, para 282. 

Id. at para 285 (po lkg Randm House College Dictionary 665 (m. ed. 1984)). 

Local Comptition FirstReprtand Order, 11 FCC Rcd at 15643, pam 285. 

Id. at 15683, para 366. 
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P following network elements: (1) local loops; (2) network interface devices; (3) local 
switching; (4) interoffice transmission facilities; (5) signaling networks and call-related 
databases; (6) operations support systems; and (7) operator services and directory 
assistancez6 Section 51.317 of the Commission’s rules allowed states to impose 
additional unbundling requirements pursuant to the Commission’s interpretation of 
section 251(d)(2).z7 

19. Following adoption of the Local Competition First Report and Order, 
incumbent LECs and state commissions filed various challenges to the Commission’s 
rules; these appeals were consolidated in the Eighth Circuit. The Eighth Circuit, among 
other holdings, rejected the incumbent LECs’ argument that, in determining which 
elements were subject to the unbundling requirements, the Commission had not properly 
applied the “necessary” and “impair” standards of section 25 1(d)(2),” Accordingly, the 
Eighth Circuit upheld section 5 1.3 19. The Supreme Court granted several parties’ 
requests to review the Eighth Circuit’s decision. 

20. In its January 25, 1999 opinion, the Supreme Court reversed the Eighth 
Circuit’s decision on this issue, stated that section 5 1.3 19 should be vacated, and 
remanded the matter for hrther  proceeding^.^^ While the Court affirmed that the 
Commission has jurisdiction to implement the local competition provisions of the 1996 
Act, including the unbundling requirements in section 25 1, it concluded that the 
Commission had not adequately considered the “necessary” and “impair” standards of 
section 251(d)(2).30 The Court found, among other things, that the Commission, in 
deciding which elements must be unbundled, did not adequately take into consideration 

z6 47 C.F.R 5 51.319. LocalCompetition FirsfReportandOrder, 11 FCC Rcd at 15641-42, 
paras. 281-83. 

z7 . 47 C.F.R. $51.317. 

z8 

29 

Iowa Ufils. Bd v. FCC, 120 F.3d at 808-10 

Iawa Ufils. Bd, 119 S. Ct at 733-36. As already noted, the Supreme Court upheld all but 
one ofthe local compeition rules that had teen challenged. The Supreme Court held that the Commission 
has gmljurisdiction to implement the 19% Act‘s local wmpetitionprovisions, and that the Commission‘s 
rulemaking authority extends to sections 251 and 252. The Court fuaha found that: (1) the Commission’s 
interpretation of “network elemat,“ as including operator services and directory assistance, operational 
support systems, and vertical switching functions such as caller LD., call fo- and call wai!ing, is 
reasonable; (2) the Cormnission reasonably omitted a fac i l i t ies -own~ requirema (3) the Commission’s 
rule 51.3 IS@), which forbids incumbents fium separraing already-combined network elements before leasing 
them to competitors, reasonably interprets section 251(c)(3) of the 1996 A&, and (4) the Commission’s “pick 
and choose” rule that requires an incumtent LEC to make available to any reqneshg carrier any individual 
interconnectioq service, or nehvork element anangement contained in any stateapproved agreement “upon 
the same rates, terms, and conditions as those provided in the agreement” is a reasonable intwpmation of 
section 252(i) of the 1996 Act Id at 729-34. 

r’. 

30 Id.  at 730-36 
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the “availability of elements outside the incumbent’s netw~rk.”~’ The Court also faulted 
the Commission’s “assumption that rmy increase in cost (or decrease in quality) imposed 
by a denial of a network element renders access to that element ‘necessary,’ and causes 
the failure to rovide that element to ‘impair’ the entrant’s ability to furnish its desired 
services. . ,”3’ In addition, the Court criticized the Commission’s interpretation of section 
25 l(d)(2) because it “allows entrants, rather than the Commission, to determine” whether 
the requirements of that section are satisfied.33 On April 16, 1999, we released a Second 
Further Notice in this docket seeking comment on the appropriate unbundling standard, 
and which network elements should be unbundled.34 

IV. FRAMEWORK FOR DECIDING WHAT NETWORK ELEMENTS 
MUST BE UNBUNDLED PURSUANT TO SECTION 251 

A. Overview 

21. In this section, we discuss our framework for determining whether a 
particular network element should be unbundled. We interpret the terms “necessary,” 

terms. We then discuss how we will evaluate alternative elements that are available 
through self-provisioning or from third-party suppliers. In considering whether to 
unbundle a particular network element, we look first to what is occurring in the 
marketplace today. For some network elements, we are beginning to see competitors 
using alternatives in discrete situations. In order to determine whether these alternative 
sources of network elements are actually available as a practical, economic, and 
operational matter, so that incumbents should be free of any unbundling obligations for 
that element, we look at several factors, including cost, ubiquity, quality, timeliness, and 
operational impediments. 

‘‘. Impair,” and “proprietary” in section 251(d)(2) in a manner that gives substance to those 

P 

22. We acknowledge that given the complexity associated with a competitive 
LEC’s decision to enter a certain market, it is extremely difficult to identlfy one particular 
factor that is dispositive of whether or not a competitor will seek to offer a particular 
service in any given market. For example, even where a competitive LEC’s costs to 
provide a service may be comparable to the incumbent’s costs to provide a similar 
service, the competitive LEC, because it cannot enter all markets simultaneously, may 
choose not to enter a particular market at a particular time because there are other markets 
that are relatively more profitable to serve. The competitive LEC might also be dissuaded 
from entering a market because of subsidy distortions or other regulatory factors. 

3‘, Id.at73S 

32, Id 

33, Id. 

34 Implementation of the Local Competition Provisions in the Telecommunications Act of 
1996, CC Docket No. 96-98, Second Further Notice. of Proposed Rulemaking, FCC 99-70 (rel. Apr. 16,1999) 
(Notice). A list of parties submitling Comments and Reply Comments is provided in Appendix A 

c 
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n Conversely, notwithstanding the fact that a competitive LEC’s infrastructure costs in a 
particular’market may be materially different from the incumbent LECs’ costs, the 
competitive LEC may still choose to enter that market if it can provide more services over 
its network infrastructure, or offer marketing, service, or technical innovations for which 
customers will pay a premium. 

23. Although we may not be able to identify with precision a competitor’s 
incentives, or lack of incentives to enter a particular market, we nonetheless find that 
evidence demonstrating the lack of competition in certain areas of the country and among 
certain classes of customers is a strong indicator that there may exist economic and other 
types of barriers that may, at a minimum, impair a competitor’s ability to compete vis-a- 
vis the incumbent. Accordingly, based on evidence provided in the record, we use our 
administrative judgment to identify several factors, including cost, ubiquity, quality, 
timeliness, and operational impediments, that we find particularly helpful in explaining 
whether a competitor’s ability to provide the service it seeks to offer is impaired without 
access to a particular unbundled network element. Based on the actual state of 
competition, we look at these factors and their relationship to alternative sources of 
network elements to determine whether the alternatives are actually available as a 
practical, economic, and operational matter. 

24. In particular, we examine both the direct and other costs a carrier incurs to 
substitute the alternative network element for the incumbent LEC’s network element. We 
also consider whether self-provisioning or purchasing a network element from a third- 
party supplier would prevent a requesting carrier from entering the market within a 
reasonable time, or from expanding its operations to meet promptly the demand of its 
customers. In addition to costs and delays, we consider whether using alternative sources 
of network elements introduces quality differences or operational or technical 
impediments that may impair a requesting carrier’s ability to provide the services that it 
seeks to offer. Specifically, we assess whether use of an alternative source of the network 
element would cause a requesting carrier’s customers to experience degraded service. 

25.  We also consider the extent to which a requesting carrier can compete for 
customers on a wide-spread basis using alternative sources of the elements outside the 
incumbent’s network. In some cases, to compete effectively with the incumbent LEC for 
the same customers, competitive LECs must be able to attain similar economies of scale 
that can only be achieved by serving a broad base of customers within a geographic area. 
Although theoretically, all or part, of an incumbent LEC’s network can be replicated at 
some cost, as a practical matter, replication of elements in a ubiquitous manner may 
impair a requesting carrier’s ability to compete vis-a-vis the incumbent. Ifthe 
competitive LEC must deploy multiple facilities in order to be able to bring competition 
to a broad base of customers within a geographic area, the costs and delays associated 
with deploying facilities will likely be magnified, and could “materially diminish that 
competitor’s ability to provide the services that it seeks to offer. 

26. We find that the language of section 251(d)(2) and the Supreme Court 
decision suggest that we should consider, in addition to the “necessw and “impair” 
standards, the overall goals ofthe 1996 Act. Section 251(d)(2) states that the 
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n Commission shall “consider, af a minimum,” the “necessw and “impair“ standards, thus 
leaving the Commission free to consider other relevant factors.3s In addition, the 
Supreme Court decision reguires us to apply a limiting standard “rationally related to the 
goals of the Act.” Moreover, as a policy matter, we believe that we may consider 
additional factors to ensure that the unbundling requirements promote the goals of the 
Act. 

27. Accordingly, we may consider, in addition to the “necessary” and “impair” 
standards, whether the unbundling obligations we adopt are likely to: (1) encourage 
competitive LECs to rapidly enter the local market and serve the greatest number of 
consumers; (2) advance the development of Eacilities-based competition by competitive 
LECs, and encourage investment and innovation in new technologies and new services by 
both incumbent and competitive LECs; (3) reduce regulation of unbundled network 
elements as alternatives to the incumbent LECs’ network elements become available in 
the future, (4) provide certainty in the marketplace that will allow new entrants and 
fledgling competitors to develop national and regional business plans and bring the 
benefits of competition to the greatest number of consumers; and (5) be administratively 
practical to apply. We conclude that these important policy goals can only be furthered 
by adoption of a national list of unbundled elements that takes into consideration, where 
appropriate, discrete geographic and product market variations that create exceptions to 
the incumbent LECs’ general duty to unbundle the elements on the list.36 

c 28. We do not assign any particular weight to the factors we identify above. 
Rather, we consider the relationship among the various factors to determine whether an 
incumbent LEC’s network element should be unbundled. Indeed, there may be 
circumstances in which there is significant evidence that competitors are impaired without 
unbundled access to a particular element, but requiring incumbent LECs to unbundle that 
element would be inconsistent with the goals of the Act. 

B. The “Necessary” and “Impair” Standards of Section 251(d)(2) 

1. Application of the “necessary” and “impair” standards 
to proprietary and non-proprietary elements under 
Section 251(d)(2) 

a. Background 

29. In the Local Competition First Report and Order, the Commission 
concluded that section 251(d)(2) establishes separate standards that apply to proprietary 
and non-proprietary network elements. Specifically, the Commission determined that the 
‘‘necessary” standard of section 25 l(d)(2)(A) applies to proprietary elements, and that the 

47 U.S.C. 5 251(d)(2). 

See infa Section V@) 

35 
c 

36 
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r‘ “impair” standard in section 251(d)(2)(B) applies to non-proprietary  element^.^' In the 
Notice, we sought comment on this interpretation of section 25 l(d)(2). In particular, we 
asked parties to comment on the difference between the “necessary” and “impair” 
standards. Noting that the Act employs two different terms, we asked if the Commission 
must apply different criteria to determine whether a network element meets these 
 standard^.^' 

30. Only a couple of commenters dispute the Commission’s previous decision 
to apply the “necessary” standard to proprietary elements and the “impair” standard to 
non-proprietary  element^.'^ In particular, Sprint argues that the “necessary” and “impair” 
standards apply only to proprietary elements and thus, all non-proprietary elements must 
be unbundled. 

b. Discussion 

3 1. We find no reason to change our framework for analyzing network elements 
under section 251(d)(2). In subpart (A) of section 251(d)(2), “necessary’ modifies 
elements that are “proprietary in nature” while in subpart (B), “impair” modifies all other 
network elements. We agree with the majority of commenters that the “necessary” 
standard of section 251(d)(2)(A) is a higher standard that applies to proprietary network 
elements or to proprietary functions within an element.41 We believe that our conclusion 
that section 251(d)(2) establishes a higher standard for proprietary network elements than 
for non-proprietary elements is consistent with both the language of the statute and the r’ 

37 

38 Notice at pam 18. 

Local Competition FirstReportand Order, 11 FCC Rcd at 15641-43, paras. 283-85. 

39 Rhythms connnents at 5-6; splint comments at 9-12. 

Sprint Comments at 11-12. See also Letter fium Kathy D. Smith, Aaing Chief Counsel, 40 

National Telecommunications and Infmnation Administra tion (‘“A’’), to Magalie Roman Salas, Seaetary, 
Federal Communications Commission, CC Docket No. 96-98, Attachment at 21 (filed Aug. 2,1999) (“NTI.4 
Comments”) (“NTIA agrees with Sprint that one reasonable conshuc!ion of the statutoq language is that the 
‘necessary’ and ‘impair’ standa& were meant to apply only to proprietary network elements. We 
nonetheless recognize that the Commission adopted (and the reviewing court implicitly accepted) a different 
constluction of the statute in the Local Compehtion Report, and that there. are legitimate reasons why the 
Commission would be reluctant to reject that conshuch ‘onnow.”) (citation omitted). 

See, eg., Illinois Commission Comments at 5; Texas PUC Comments at 8; Ameritech 41 

Comments at 36-40; GTE Comments at 11-12; SBC Comments at 12-14 (These incumbent LEO agree that 
network elements with proprietary featnres must be evaluated under the “necessary” shndard, but state that 
the ‘‘impair” standard applies to all network elements. As explained herein, we adopt two distinct limiting 
standards in order to give substance to Congress’ use of the term “necessary.”); ALTS Comments at 14-15; 
Cable & Wireless Comments at 16-17; Choice One Joint Comments at 11; CompTel Comments at 16-17; 
Corecomm Comments at 13-14;; Cox Comments at 19-20; e.spire Joint Comments at 5; Excel Comments at 
4; MCI Comments at 20; NEXTLINK Comments at 9; Pilgrim Comments at 6-7; TRA Comments at 15. But 
see Sprint Comments at 9-13, Rhythms Comments at 5-6 (arguing that the “impair“ standard applies to both 
propriemy and non-propriemy rate elements). 

P 
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goals of the 1996 Act to encourage incumbent LECs and compdtive LECs to innovate 
and invest in new technologies. Specifically, incumbent LECs will have an on-going 
incentive to innovate if we ensure that their investment in the proprietary portions of their 
network is protected. While competitive LECs will have access to the incumbent LEC’s 
proprietary network elements where necessary, they will not have unlimited access to 
those elements. We believe that this balanced approach provides competitive LECs with 
an incentive to innovate and invest in new technologies that will differentiate their 
services from the incumbents’ services. We note that applying the “necessary” standard 
to proprietary elements, and the “impair” standard to non-proprietary elements is also 
consistent with the Commission’s previous interpretation of this section that was 
implicitly adopted by the Supreme 

P 

2. Definition of “Proprietary in Nature” 

a. Background 

32. Section 251(d)(2)(A) states that “[i]n determining what network elements 
should be made available for purposes of subsection (c)(3), the Commission shall 
consider, at a minimum, whether. . . . access to such network elements as are proprietary 
in nature is necessary.” In the Local Competition First Report and Order, the 
Commission referred to proprietary network elements as including, for example, “those 
elements with proprietary protocols or elements containing proprietary information.” The 
Commission found in the Local Competition First Report und Order that for most 
network elements subject to the unbundling obligations of section 5 1.3 19, parties had not 
identified any proprietary concerns. For those network elements where parties did 
identify proprietary concerns, the Commission found that access to those network 
elements was ‘1necessary.1’43 

33. In the Notice, we sought comment on whether we should consider network 
elements as non-proprietary if the interfaces, functions, features and capabilities of the 
elements sought by the requesting carrier are defined by recognized standard-setting 
bodies (e:g. ITV, ANSI, or IEEE), are defined by Bellcore requirements, or otherwise are 

Referring to the Commission’s deckion to limit its section 251(d)(2) inquiry to the 41 

incumWs own netwoxk, the Cant stated that “that judgment allows “I& ratha than the Commission, 
to d e t e r ”  whether access to proprietary elements is necessay, and whether the failure to obtain access to 
nonproprietary elements would impair the ability to pmvlde services.” h w a  Utik Bd, 119 S. Ct at 735 
(emphasis added). 

43 Local Competition FirstReport and Order, 11 FCC Rcd at 15694, 15697,15710,15720, 
15739,1574445,15748,15766,15774, paras. 388,393,419,446,481,490,497,521,539, Inthis order, 
certain parties stated tbat channel banks and remote terminal equipment used with unbundled loops are often 

with operations support systems. The Commission found that the proprietary concerns did not Justify denying 
requesting carrim access to these elements. Several parties also identified proprietary concerns regarding 

LECs’ advanced intelligent networks. The Commission concluded that access to advanced intelligent 
networks, including those elements that may be proprietary, was “necessary.”). 

proprietary, t h a t d c a l s w i t ~ f ~ s m p m p l i e t a r y ,  andthattherearepmplietalyintafacesassociated 

P accesstotheser/icecreatonen~~tinterfaceandsavicemanaganentsystemusedintheincumbent 
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e widely available fiom vendors.” We further requested comment on whether the term 
“proprietary” should be limited to information, software, or technology that can be 
protected by patents, copyright or trade secret laws.45 There is general agreement among 
the parties that the Commission should define proprietary, under section 25 l(d)(2)(A), 
consistent with intellectual property categories.& Several competitive LECs maintain that 
we must define the term “proprietary” narrowly so as not to create incentives for 
incumbent LECs to attempt to deny access to unbundled network elements on proprietary 
grounds.47 

b. Discussion 

34. In this Order, we adopt a limited definition of the phrase “proprietary in 
nature” that tracks the intellectual property categories of patent, copyright, and trade 
secrets. The majority of parties addressing this issue support using intellectual property 
law as a basis for defining “proprietary in nature.”48 We agree, and find that the 
intellectual property laws governing patent, copyright and trade secrets find a common 
purpose in Congress’ intention to protect proprietary interests under section 25 l(d)(2). 
The intellectual property laws are designed to protect the incentives of authors and 
inventors to innovate4’ Similarly, Congress recognized that an incumbent LEC’s 
incentive to innovate could be adversely affected by requiring incumbent LECs to 
unbundle proprietary portions of network elements to requesting carrier-competitors. 
Congress therefore required the Commission to consider whether unbundling in such 
instances is 

P 

” Notice at para 15 

Id 

See, e.g., Iowa Comments at 4; Allegiance Comments at 4-6; ALTS Comments at 16; 
Ameritech Comments at 40-45; MCI WorldCom Comments at 21-22; Noahpoint Comments at 4; SBC 

45 

46 

Commentsat 11-12; SprirrtC~entsat9-1O;USwESTC0“entsat25; WallerCreekCommentsat 12. 

See Cable &Wireless Comments at 17-18; Choice One Joint Comments at 11-12; CompTel 47 

Comments at 18; Coreco”  Comments at 14-17; KMC Comments at 11. 

48 See herite51 Comments at 42; ALTS Comments at 16; CompTel Comments at 19; GSA 
Commentsat 8; RCN Commentsat 10; SBC Ch” at 12-15. 

See FeistPublicationsv. Rural Telephone Service Cam-, Inc., 499 US. 340, 348 (1991) 49 

(arguing that the primary objective of copyright is to compensate authors and ‘‘advance the progress of 
science and art.”). 

5o Implementation ofthe Telecommunications A d  of 1996: Telecommunications Camers’ Use 
of Customer Proprietary Nehvorklnformation and Other Customer Information andlmplementation of the 
Non-Accounting Safeguards ofSections 271 and 272 of the Communications Act of1934, os amended, CC 
DocketNos. 96-115 and 96-149, S e c o n d R e p o r t a n d O r d e r a n d F ~ N o t i c e o f R o p o s e d ~ ~ ,  13 
FCC Rcd 8061 (1998) (CPNI Order), onrecon FCC 99-223 (rel. Sept 3., 1999), vacated sub nom US West 
v. FCC,FileNo.98-9518(10mCir.,Aug. 18, 1999). 

f l  
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e 35. We find that if an incumbent LEC can demonstrate that it has invested 
resources (time, material, or personnel) to develop proprietary information or network 
elements that are protected by patent, copyright, or trade secret law, the product of such 
an investment is “proprietary in nature” within the meaning of section 251(d)(2)(A). This 
definition is consistent with the 1996 Act’s policy of preserving the incumbent LECs’ 
innovation incentives. It is also consistent with the Commission’s conclusion, in the 
Local Competition First Repori andOr&r, that in some instances it will be “necessary” 
for new entrants to obtain access to proprietary elements.” Finally, our decision to defme 
interests that are “proprietary in nature” along established intellectual property categories 
is consistent with the Department of Justice and Federal Trade Commission Guidelines 
for the Licensing oflntellectual Property.s2 

36. Our definition excludes elements that are based on widely accepted industq 
documents or on standards commonly used by a standards-setting body (e.g. ITU, ANSI, 
EEE) or by vendors. There are few innovation incentives associated with elements that 
are based on well-recognized standards that are widely available in the market, and we 
therefore are not required to scrutiniize such elements under the higher “necessary” 
standard. 

37. Section 251(d)(2) directs the Commission to “consider, at a minimum” 
whether access to proprietary elements is ne~essary.’~ As discussed below, this 
discretionary language permits us to consider other factors, in addition to the “necessary” 
standard, in making our unbundling determination. We find that there are several 
circumstances which, if they exist with regard to information or functionalities that the 
incumbent LEC claims are proprietary, wiU permit us to order unbundling of the 
proprietary information or functionahties even if unbundled access to the element is not 
strictly “necessary,” as long as the “impair” standard is met. The first circumstance is 
where an incumbent LEC, for the primary purpose of causing a particular network to be 
evaluated under the Stricter “necessary” standard in order to avoid its unbundling 
obligation, implements only a minor modification to the network element to make the 
element “proprietary in nature.”54 Denying a requesting carrier access to the element in 
this circumstance would not encourage innovation and investment by the incumbent LEC, 

0 

~~ ~ 

’’ 
” 

Local Competition FirstReprl and Order, 11 FCC Rcd at 15641, para 282. 

U S .  Deparmrmt of Justice and F e d d  Trade Commission, Antitrust Guidelines for the 
Licensing oflntellectual Properly (issued Apr. 6, 1995). The Guidelines are limited to patems, copyrights and 
trade secrets and, like the instant damking, address the potential anticomptitive effects that may acme to 
holders of patents, copyrights or trade secrets. 

” 47 U.S.C. 5 251(d)(2). 

54 Some commenten have expressed concern that the delinition of “proprietary in MW’’ 
should not provide a vehicle for incumbmt LECs to make minor modifications to nehvoxk technology to 

Wireless Commais at 17-18; GSA Comments at 8. 
n claimthattheelementmustthenbe~~underthemorerestrictive“~ssruy” standard Seecable& 
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/- which is one of the goals of the 1996 Act,” and would reduce consumer benefits by 
failing to facilitate rapid deployment of competitive services. The second circumstance is 
where an incumbent LEC cannot demonstrate that the information or fhctionality that it 
claims is proprietary differentiates its services from its competitors’ services, or is 
otherwise competitively ~ignificant.’~ Information or knctionalities that do not 
distinguish an incumbent LEC‘s service from that of its competitors are unlikely to be the 
focus of an incumbent LEC’s efforts to innovate, and therefore do not require the high 
level of protection normally afforded to proprietary elements under the “necessary” 
standard, The third circumstance is where we find that lack of access to the proprietary 
element would jeopardize the oal of the 1996 Act to bring rapid competition to the 
greatest number of customers.g In such a circumstance, we may find that the incumbent 
LEC’s asserted proprietary interest is outweighed by the benefits of facilitating more 
rapid deployment of competition for the greatest number of consumers. Given the 
significance of the incumbent LECs’ proprietary interests, and our commitment to do 
nothing to discourage innovation and investment by all carriers, we do not envision, 
outside of these limited circumstances, unbundling a proprietary network element unless 
the “necessary” standard is satisfied. Moreover, we cannot imagine a situation where we 
would order unbundling of a proprietaty element unless the “impair” standard has been 
met. 

38. We agree with those commenters that argue that “proprietary in nature” 
applies only to the proprietary interests of the incumbent LEC and not to proprietary 
interests of third parties.’* Limiting the definition of “proprietary” to interests held by the 
incumbent LEC is consistent with section 251(d)(2)(A)’s goal of preserving the 
incumbent LECs’ incentives to innovate. Moreover, sections 251(c) and 251(d)(2), by 
their terms, apply only to the proprietary interests of those parties subject to the Act’s 
unbundling obligations -- incumbent LECs. Thus, section 25 l(d)(2) only indirectly 
affects, if at all, the innovation incentives of third parties.” 

c 

5 5  Joint Erplanatory Statement at 1 (The 1996 Act provides for “a pro-competitive, de- 
regulatory national policy framework designed to accelerate rapidly private sector deployment of advanced 
telecommunications and i n f o d o n  technologies and semices to all Americans by opening all 
telecommuuidons madcets to competition . .”) 

” Siprufi*ud differences in the incumbent LEC‘s service may be derived fiom characteristics 
of the service that better satisfy c o m e r  preferences in tams of price, quality of features that are unavailable 
elsewhere. See Iancaster, Allocation and Distribution Theory: Technological Innovation and Progress, 56 
h e r .  Econ Rev. : Papers &Roc. 14,2042 (1 966). See generally A New Approach to Consumer Theory, 74 
J. Pol. Econ 132 (1966); Tirole, The Theory oflndustrial Organization 99 (1988) (discussing hcaster 
approach to product characterjslics). 

’‘I 

’’ 
See Joint &lanotory Statement at 1. 

ALTS Comments at 17-18; Qwest Comments at 37. The Commission is CUlTermy 
considering the related question of third-patty proprietary interests in a separate proceeding. See Petition of 
MCI for Declaratory Ruling, CC Docket No. 96-98, File No. CCBPol. 97-4 (March 14,1997) (MCI Petition). 

~hird-patty innovation investment incentives are unlikely to be ac~verse~y 59 
by 
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r- 39. Finally, we reject CompTel’s argument that we should limit the application 
of proprietary network elements to those circumstances in which the incumbent LEC 
‘‘discloses” proprietary information.60 CompTel argues that if unbundling merely 
provides a requesting carrier with the “use” of a proprietary methodology, but does not 
“disclose” or access the proprietary information itself, the element is not proprietary.61 
We find that the ‘‘use’’ or “disclosure” rationale does not promote the goal of the Act to 
encourage investment and innovation, and thus is at odds with our decision to define 
“proprietary” along intellectual property categories. 

40. Pursuant to patent law, patent holders trade monopoly rights in their 
inventions in exchange for a requirement that they disclose the technical details 
underlying the patent. Patent holders thus recover their investments by obtaining a 
monopoly on the ‘‘use’’ of their protected intellectual property. We agree with Ameritech 
that limiting the definition of “proprietary” to requests that would reveal proprietary 
information would turn intellectual property law and incentives to innovate on their head; 
“instead of granting exclusivity in exchange for disclosure, it would withhold exclusivity 
unless needed to avoid disclosure.”62 Similarly, under copyright laws, an illegal copy or 
“use” of a protected work can damage an author’s incentive to produce the work.63 We 
note, however, that the disclosure of sensitive customer information contained in 
unbundled network element must be consistent with the requirements of section 222. 

3. The “Necessary” Standard of Section 251(d)(2)(A) 

a. Background 

4 1 .  In the Local Competition First Report and Order, the Commission defined a 
“necessary” network element as one that is a “prerequisite” to competition. The 
Commission stated that “in some instances it will be ‘necessary’ for requesting carriers to 

incumbad LEC shanng of pmprietary infomauon because third parties rccover their innovation invesrments 
through fees paid to them by thelncumbent LEC. ocher third p;uty issues are addressed in the pendingMC‘1 
Petition. 

CompTel Comments at19. See also RCN Comments at 10. 

CompTel Comments at 19. See also ALTS Comments at 16. The Comrmsdon concluded 

60 

6’ 

in the Local Competition First Report and Order that concems about the proprietary nahrre of a nelwork 
element would arise only dthc propnaarY information would be revealed. SpcciIically, it concluded that 
loops are, in general, not proprietary in name because m e s  did not contend that pmpnetary information 
associated with cenain loop equipment would be revealed If loops unng such equipmad were unbundled 
Local Competition Fir.* Report and Order, 1 I FCC Rcd at 15694, pam 388. 

Ameritech Comenu at 44 

Under CompTel’s proposal (CompTel Commems at 19). the Commission would be 

62 

63 

r q u r e d  IO find that Amentech’s incendve to meate proprietary funchonalities hke Privacy Manager would 
not be adversely affected even though Amcritech would be subject to forced shanng of PnMcy Manager, and 
requesting canier customers could obtain the benefits of F’nvacy Manager without apVropnadng the 
underlying sofhvare. 
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obtain access to proprietary elements (e.g., elements with proprietary protocols or 
elements containing proprietary information) because without such elements, the ability 
of requesting carriers to compete would be significantly impaired or thwarted.”64 It also 
acknowledged that prohibiting incumbents from refusing access to proprietary elements 
could reduce their incentives to offer innovative 
identify any proprietary elements subject to unbundling in the Local Competition First 
Report and Order, except that it acknowledged the claims of several parties that access to 
the incumbent LECs’ advanced intelligent network (APT) may raise proprietary concerns. 
It nevertheless concluded that access to AIN is “necessary” within the meaning of section 
25 1 (d)(2)(A). 66 

c 

The Commission did not 

42. In the Notice. the Commission sought comment on the d e f ~ t i o n  of - ~ 

“necessary” for the purpose of determining proprietary network elements that must be 
unbundled pursuant to the requirements of section 251(d)(2)(A), as well as on what 
factors or criteria the Commission should apply in determining whether access to a 
network element is “necessary.” 67 

43. Several competitive LECs assert that in determining whether unbundling of 
a proprietary network element is “necessary,” the Commission must evaluate whether the 
requesting carrier can obtain comparable functionality from an alternative network 
element. They maintain that if the requesting carrier would experience a material loss in 
functionality without the network element that that the incumbent LEC claims is 
proprietary, then the incumbent LEC’s network element is “necessary” within the 
meaning of section 251(d)(2)(A).68 The incumbent LECs assert generally that both the 
“necessary” and “ i m p s  standards require an analysis of whether lack of access to their 
networks elements, taking into consideration alternatives outside the incumbent’s 
network, would deny an efficient competitor a meaningful opportunity to compete. These 
commenters argue that the “necessary” standard requires the Commission to accept a 
higher degree of proof that alternatives to the element are not available.69 

64 Local Competition FirstReprtand Order, 11 FCC Rcd at 15641, para 282. 

Id .  

66 Id at 15748, para 497 

67 Notice at paras. 16,20. 

Cable & Wireless Comments at 19; Net2OOO Comments at 9-1 0. See d o  “K 68 

commentsat 11. 
69 See, e&, Ameritech Comments at 3740; SBC Commaus at 14; US West Comments at 23- 
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b. Discussion 

44. We conclude that a proprietary network element is “necessary” within the 
meaning of section 251(d)(2)(A) if, taking into consideration the availability of alternative 
elements outside the incumbent’s network, including self-provisioning by a requesting 
carrier or acquiring an alternative from a third-party supplier, lack of access to that 
element would, as a practical, economic, and operational matter, preclude a requesting 
carrier from providing the services it seeks to offer. We agree with NTIA that the proper 
focus of the “necessary” standard is whether access to the incumbent LEC’s proprietary 
element is absolutely required for the competitor’s provision of its intended service.70 We 
find, therefore, that an incumbent LEC must provide access to a proprietary element, if 
withholding access to the element would prevent a competitor from providing the service 
it seeks to offer. In other words, we conclude that an incumbent LEC’s proprietary 
network element would only be available to a competitor if the competitor is unable to 
offer service, without access to the element, because no practical, economic, and 
operational alternative is available, either by self-provisioning or from other sources. 

45. The standard we assign to the term “necessary,” as used in section 
251(d)(2)(A), is consistent with the Supreme Court’s decision because it considers 
alternatives available outside the incumbent’s network and gives substance to the 
meaning of “necessary.” Moreover, insofar as the standard focuses on the competitor’s 
ability to furnish a desired service, and not merely on whether profits are increased by 
using the incumbent’s network, the standard is also consistent with the Court’s instruction 
that we must “apply some limiting standard, rationally related to the goals of the Act.”71 

46. This “necessary” standard differs from the “impair” standard we adopt 
below because a “necessary” element would, if withheld, prevent a carrier from offering 
service, while an element subject to the “impair” standard would, if withheld, merely limit 
a carrier’s ability to provide the services it seeks to 
the standards proposed by ALTS and other competitive LECs that access to a proprietary 
element is “necessary” if the entrant would experience a material loss in functionality 
without access to the element.73 A standard based on a test of “material loss” in 
functionality requires only that the competitive LEC’s ability to compete be materially 
affected in some way, as opposed to precluded, and ignores the higher degree of 
protection normally afforded intellectual property rights.74 The incumbent LECs argue 
that the “necessary” standard is a higher standard that is intended to preserve their 

We therefore disagree with 

NTIA Comments at 27. 

Iowa W t i k  Bd, 119 S. Ct at 735-36. 

See Vermont PSB Corn" at 10-1 1; CPI Comments at 7-9 

ALTS Comments at 19. See also Cable & Wireless Comments at 3-4; MCI WorldCom 

70 

7’ 

72 
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Comments at 18-19; Net2000 Comments at 9; “ T L l N K  Comments at 10-12. 
n 

74 &e supra seaion IV(B)(Z). 
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incentive to invest in proprietary pr0tocols,7~ and that access to a proprietary element is 
“necessary” only if lack of access to that element would deny an efficient competitor a 
meaningful opportunity to compete.” We agree with the incumbent LECs’ concerns 
regarding the preservation of their investment incentives. We believe that our standard, 
by requiring that a requesting carrier be precluded as a practical, economic, and 
operational matter from providing service without access to the proprietary information, 
sufficiently protects the incumbents’ proprietary property from nonessential access by 
competitors. 

P 

47. We reject, however, the incumbent LECs’ proposal to base the ‘‘necessaTy(l 
standard on the requirements of an efficient competitor. As we explain below in our 
discussion of the “impair” standard, we do not affirmatively base our unbundling standard 
on an efficient competitor because we conclude that the marketplace is better able than 
regulators to distinguish efficient competitors from inefficient  competitor^.^^ We also 
note that GTE and SBC state that few, if any, network efements are entirely proprietary in 
nature.78 Other commenters point out that most network equipment and services are non- 
proprietary because of the need for interoperability of networks.79 We therefore expect 
that the ‘‘necessary” standard will be invoked only when there is a serious question of 
whether access to the element will infringe upon the incumbent’s intellectual property. 

4. The “Impair” Standard of Seetion 251(d)(2)(b) 

a. Background 

48. In the Local Competition First Report and Order, the Commission adopted 
a dictionary definition of the term “impair” that means “to make or cause to become 
worse; diminish in value.” The Commission stated that “generally , . . an entrant’s ability 
to offer a telecommunications service is ‘diminished in value’ if the quality of the service 
the entrant can offer, absent access to the requested element, declines and/or the cost of 
providing the service rises.”80 In particular, the Commission interpreted the “impair” 
standard as requiring an evaluation of whether the failure of an incumbent to provide 

75 

76 

See, e.& GTE Comments at 26; SBC Comments at 14. 

See. ex. ,  ~mer i te~h comments at 37-40; SBC comments at 14: US west comments at 23- 
26. 

77 See inpa section IV(B)(~). 

78 

79 

SBC Comments at 12; GTE Comments at 26. 

See, e.g., Choice One Joint Comments at 11-12; KMC Commentsat 11. 

Local Competition First Report and Order, 11 FCC Rcd at 15643, pam 285 (citing n 
Random House College Dictionary 665 (rev. ed 1984)). 
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f l  access to a network element would decrease the quality, or increase the financial or 
administrative cost of the service a requesting carrier seeks to offer.” 

49. In the Notice, we sought comment on the meaning of the term “impair,” and 
asked whether we should adopt a standard under which we examine whether the new 
entrant’s ability to offer a telecommunications service in a competitive manner is 
materially diminished in value.” We also sought comment on the factors or criteria we 
should adopt to determine whether failure to provide access to the incumbent LEC’s 
network elements would impair an entrant’s ability to provide service within the meaning 
of section 251(d)(2).” 

50. The incumbent LECs argue generally that a requesting carrier is impaired if, 
after taking into account the availability of elements from alternative sources outside the 
incumbent’s network, lack of access to the requested element would deny a competitor a 
meaningfhl opportunity to compete. This standard is similar to the standard the 
incumbent LECs propose for the “necessary” standard under section 25 l(d)(2)(A).84 
GTE argues that failure to provide access to a network element would impair a requesting 
carrier’s ability to provide service only where the element is essential to competition, and 
there is convincing evidence that the carrier cannot compete effectively using an 
alternative network element.85 Several incumbent also maintain that we must consider all 
available alternatives, including those available from other suppliers and through self- 
provisioning by the requesting carrier.86 The Texas PUC proposes that a competitor is 
impaired if, looking at the marketplace as a whole, lack of access to the incumbent’s 
network element causes it to incur an increase in cost such that the competitor does not 
have a meaningful opportunity to compete.87 The competitive LECs and the Illiiois 
Commerce Commission propose a standard by which a carrier would be impaired if, after 
taking into account the availability of elements from alternative sources outside the 
incumbent’s network, lack of access to the requested element would materially diminish 
the requesting carrier’s ability to provide service.88 The difference between the standard 

Local Competition First Report and Order, 1 1  FCC Rcd at 15643, para, 285. 

Notice at para 17. 

81 

82 

83 I~I at 20. 

84 See, e.g., Bell Atlantic Comments at 7-9; BellSouth Comments at 21-22; SBC Comments at 
5,14;uswestco“entsat1o-11. 

GTE Commads at 14-20. 85 

See, e.g., Ameritech Joint Reply Comments at 16-17. 

Texas PUC Comments at 7-8 

86 
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See, e.g., Ad Hoc Comments at 4-5; Cable & Wireless Comments at 10-14; Choice One 88 

n Joint Comments at 6-7 Excel Comments at 6-8, MCI WorldCom Comments at 15-18; Noahpoint Comments 
at 6-10; RCN Comments at 12; TRA Comments at 19-23; Illinois Commission Comments at 6-7. 
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r proposed by the competitive LECs and the standard proposed by the incumbent LECs is 
essentially the difference between whether lack of access to an unbundled network 
element “denies” or “materially diminishes” the ability of a competitor to provide the 
services it seeks to offer. Many competitive LECs also assert that the incumbent LECs’ 
failure to provide access to an element would impair a requesting carrier’s ability to 
provide service where there is no competitive wholesale market for the requested 
element.89 

b. Discussion 

(i) The “Impair” analysis 

5 1. We conclude that the failure to provide access to a network element would 
“impair” the ability of a requesting carrier to provide the services it seeks to offer if, 
taking into consideration the availability of alternative elements outside the incumbent’s 
network, including self-provisioning by a requesting carrier or acquiring an alternative 
from a third-party supplier, lack of access to that element materially diminishes a 
requesting carrier’s ability to provide the services it seeks to offer. We find that a 
materiality component, although it cannot be quantified precisely, requires that there be 
substantive differences between the alternative outside the incumbent LEC’s network and 
the incumbent LEC’s network element that, collectively, “impair“ a competitive LEC‘s 
ability to provide service within the meaning of section 251(d)(2).90 We therefore agree 
with the Illinois Commerce Commission that where a competing LEC’s “ability to offer a 
telecommunications service in a competitive manner is materially diminished in value 
without access to that element,” the competitor’s ability to provide its desired services 
would be impaired.” 

e 

52. We believe that a standard that includes a “materiality” component gives 
substance to the “impair” standard of section 25 l(d)(2)(B), and responds to the Supreme 
Court’s concern that we “apply some limiting standard, rationally related to the goals of 
the Act.”92 A standard that includes a materiality component preserves requesting 
carriers’ ability to provide service using unbundled elements, as contemplated by the Act, 

89 
See, e.g., Allegiance Comments at 8-11; Cable BE Wireless Comments at 6-10; Covad 

Comments at 14-18; Excel Comments at 8-10; Noahpoint Comments at 6-10. 

See Cable & Wireless Comments at 12-14. 

Illinois Commission Comments at 6-7. Illinois illustrates the standard by describing the 
circumstances under which a carrier would be impid. According to the Illinois Commerce Commission, 
self-provisioning a loop would impair a questing carrier’s to compete because it would incur material up- 
front installation costs and delays, and would have to acquire access to rights-of-way and undertake other 
labor-intensive activities to replicate the hambent ’sloop facilities. Id. 

w e  note that courts h e  applied the standard dictionary *tion of“- as “[ti0 

90 

91 
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+ weaken, to make worse, to lessen in power, dirmnish, or relax, or otherwise affect in an injurious manna..” 
See, e.g., Humanalnc. v. Foryth, 119 S. Ct 710,717 (1999). 
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P and encourages them to invest and innovate. As envisioned by Congress, requesting 
carriers may need each of the three separate means of providing setvice (resale of the 
incumbent LEC’s service, use of unbundled incumbent LEC network elements, 
deployment of self-provisioned facilities), or various combinations of these means, in 
order to serve different customer classes in different areas. The purchase of unbundled 
network elements from the incumbent should serve as a transitional strategy that will 
provide requesting carriers with the ability to gain a sufficient volume of business to 
justlfy economical deployment of their own facilities. 

53. Although we recognize that the existence of some significant level of 
competitive LEC facilities deployment is probative of whether competitive LECs are 
impaired from providing service within the meaning of section 251(d)(2), we decline to 
adopt the incumbent LECs’ position that the presence of a single competitor providing 
service, without using the incumbent’s unbundled network elements, is dispositive 
evidence that a competitor’s ability to provide service generally would not be impaired 
without access to such  element^.'^ According to Bell Atlantic, if an efficient competitor 
can and does provide service without access to the incumbent’s network element, it is 
irrelevant whether a less efficient competitor might claim that it would be impaired 
without access to the element.94 We find that the “efficiency” argument raised by Bell 
Atlantic and other incumbent LECs is more relevant to the length of time a competitor has 
been in business than to the efficiencies created by the competitor’s inherent capabilities 
or cost structure. More importantly, however, we agree with MCI WorldCom that the 
Act is not calibrated to the performance of the company whose business plan allows it to 
rely the least on the incumbent LEC’s network  element^.^' The provisions of the 1996 
Act do not contemplate that either the incumbent LEC or the regulator will determine 
whether a particular carrier is “efficient.” Rather, the Act is designed to create a 
regulatory framework that requires incumbent LECs to make network elements subject to 
the unbundling obligations of section 25 1 available to all requesting carriers, subject to 
the requirements of section 25 1 (d)(2j, and allows the marketplace to determine ultimately 
which competitors thrive or survive. 

Moreover, the ability of one or more competitors to serve certain customers 
in a particular market is not dispositive of whether competitive LECs without unbundled 
access to the incumbent LEC’s facilities are able to compete for other customers in the 
same market or for customers in other markets. In some markets, particularly those 
markets serving high-volume business customers, it may be practical and economical for 

P 
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P competitive LECs to compete using self-provisioned facilities. In other markets, 
however, typically those markets consisting of residential consumers and small 
businesses, the delay and costs associated with self-provisioning a network element will 
preclude those same competitors, or others, from assuming the risk of entry, unless they 
can purchase unbundled elements from the incumbent.97 We agree with the commenters 
that point out that we cannot evaluate the needs of every potential carrier seeking access 
to each network element on a caseby-case basis.98 We conclude, however, that we 
should not adopt rules that would deny access to network elements to all competitors 
based on the presence of a single competitor that has been able to enter without the use of 
a particular unbundled network element from the incumbent LEC. 

55. We believe that Congress rejected implicitly the argument that the presence 
of a single competitor, alone, should be dispositive of whether a competitive LEC would 
be “impaired” w i t h  the meaning of section 25 l(d)(2). For example, although Congress 
hlly expected cable companies to enter the local exchange market using their own 
facilities, including self-provisioned loops, Congress still contemplated that incumbent 
LECs would be required to offer unbundled loops to requesting carriers.99 A standard that 
would be satisfied by the existence of a single competitive LEC using a non-incumbent 
LEC element to serve a specific market, without reference to whether competitive LECs 
are “impaired” under section 251(d)(2), would be inconsistent with the Act’s goal of 
creating robust competition in telecommunications. In particular, such a standard would 
not create competition among multiple providers of local service that would drive down 
prices to competitive levels. Indeed, such a standard would more likely create stagnant 
duopolies comprised of the incumbent LEC and the first new entrant in a particular 
market. An absence of multiple providers serving various markets would significantly 
limit the benefits of competition that would otherwise flow to consumers. 

56. On the other hand, we are not persuaded by arguments of competitive LECs 
that the “impair” standard is met only once it is determined that a wholesale market exists 
for a particular element.”’ We agree with the incumbent LECs that that basing the 

See, e.g., Qwest Comments at 18 (‘’The faa that some CLECs are engaging in self-supply 
of network elements also is not evidence of lack of impairment It is evidence only that for some carriers, in 
some instances, for some customax, dux@ particular time periods, in particular geographic areas, they are 
able to cost-jus!j@ self-supply.”); AT&T Reply Comments at 120,123-24 and Tab B, M. of R Glenn 
HubbarWilliam I-L Lehr/sarms. A. OrdoverRoM D. Willig, at paras. 36-38; MCI WorldCom Reply 

97 

Comments at 36-37. 
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r ‘‘hp$f standard on the existence of a wholesale market does not take into consideration 
self-provisioning as a viable substitute to the incumbent LECs’ network elements. lo‘ The 
Supreme Court decision in Iowa Utils. Bd expressly faulted the Commission’s analysis in 
the Local Competition Firsf Report and Order for not comparing use of the incumbent 
LEC’s element with “self-provision” or with “purchasred elements] from another 
provider.””’ We find that, in order to thoroughly evaluate the availability of alternative 
elements outside of the incumbent LEC’s network, we must consider elements available 
from all sources, including those elements available from third-party suppliers and 
through self-provisioning. IO3 

57. Several of the incumbent LECs argue that our standard should be based on 
an analysis similar to the one used by courts in determining whether, according to the 
essential facilities doctrine, a firm must share its facilities with  competitor^.'^^ We 
disagree. Although we acknowledge that the Supreme Court referred to the possibility of 
adopting a limiting standard based on the essential facilities doctrine,“’ we find nothing 
in the legislative history or statutory language of the 1996 Act, or in the Court’s decision 
that requires us to apply that doctrine in determining which network elements the 
incumbent LECs must unbundle. Indeed, the Court expressly declined to decide, as a 
matter of law, whether the essential facilities doctrine is mandated by section 251(d).Io6 
Further, we believe that the standard under section 251(d) better reflects the overall goals 
of the Act. Accordingly, as discussed more fully below, we describe several factors that 
should be considered in determiniing whether a particular network element must be 
unbundled pursuant to section 25 1(c)(3).’07 n 

58.  As an initial matter, the legislative history and statutory language of the Act 
indicate that Congress did not intend to codify the essential facilities doctrine when it 

lo‘ 

lo’ 
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Ameritech Joint Reply Comments at 17. 

Iowa Utils. Bd., 119 S .  Ct at 735. 

ALTS points out that a ~ t h m a  new a” a~ways h e  the potential of offering smice 
using self-pmvisioned elements, the Act contemplates more immediate entry by competitors through the use 
of resale aud unbundled network elements. ALTS Reply C o m “  at 19-20. The unbundling standard that 
we adopt does not allow for the i n c ” s  unbundhng obligation to be eliminated based merely upon a 
showing that a requesting canier has the potential to self-provision 01 acquire facilities at some inde6nite time 
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P- 
enacted section 25 1 (d)(2). Specifically, the legislative history indicates that Congress 
was aware of antitrust principles and the essential facilities doctrine, in particular, when it 
considered the 1996 Act. At least since 1991, the Senate had considered 
telecommunications legislation that expressly referred to “essential facilities.”lo8 Yet, in 
spite of its awareness of this doctrine, Congress did not adopt an essential facilities test 
for unbundling of network elements. Congress chose, instead, to adopt unbundling 
requirements that are based upon the “necessary” and “impair” standards of section 
251(d)(2). Moreover, section 601(b)(l) of the Act expressly preserves the existing 
antitrust laws, indicating that Congress intended for the Act to augment, not replace, 
traditional antitrust rules.lo9 

59. The essential facilities doctrine is an antitrust doctrine that imposes an 
obligation on a firm that controls facilities that are essential for the existence of 
competition between itself and a competitor to share such facilities on non-discriminatory 
terms.”’ The doctrine creates a narrow exception to the eneral antitrust presumption 
that a single firm may decline to deal with another firm. “ Under the essential facilities 
doctrine, a court may require a firm possessing monopoly control over an essential input 
to deal with a competitor, if it is shown that the monopolist is misusing control of an 
essential facility to foreclose competition in a downstream market.’” 

60. Although we find that the essential facilities doctrine promotes the same 
economic and policy goals embodied in the 1996 Act, we find it to be of limited 
assistance in our analysis of the unbundling obligations of the Act because, as NTIA 
explains, the Act plainly imposes on incumbent LECs a broader duty to deal with 
competitors than does the essential facilities d~ctr ine.”~ In particular, the essential 
facilities doctrine differs from the analysis the Commission must undertake under section 
25 l(dX2) because Congress has already created an affirmative obligation for incumbent 
LECs to make their facilities available to  competitor^."^ Specifically, section 25 l(c)(3) 

f l  

MCI WorldCom Comments at 35 (cia 137 Cong. Rec. S7054, S7058 (daily ed. June 5, 108 

1991) (reading S. 1200,102d Cong. 5 202 1991)). 

log 47 U.S.C. 5 601@)(1). 

‘I’ See MCI WorldCom Comments at 28-29 (citing S d o n  2 of the Sherman Act, 15 U.S.C. $ 
2; MCI Telecommunications COT. v. American Tel. & Tel. Co., 708 F.2d 1081, 1132-33 (7* Cir. 1983)) (MU 
v. AT&7). 

‘I1 See Phtllip Areeda, Essential Facilities: An Epithet in NeedofLimiting Principles, 58 
ANTITRUST L.J. 841,841 (1989); Olympia Equipment Leasing Co. v. Westem Union Telegraph Co., 791 
F.2d 370,376, reh den 802 F.2d 217 (7” Cir. 1986). 

SeeMClv. AT&T, 708 EZdat 1132-33. 
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imposes on incumbent LECs a general obligation to provide access on an unbundled basis 
to any network elements that the Commission identifies under section 251(d)(2). This 
obligation is not limited to situations in which the incumbent is misusing control of a 
unique facility to foreclose competition in a downstream market. Rather, section 
25 l(d)(2) requires incumbents to share their facilities if competitors are merely 
“impaired“ in their ability to provide services they seek to offer. In addition, sections 
251(c)(3) and 25 l(d)(2) require incumbent LECs to make their facilities available at cost- 
based rates, whereas the essential facilities doctrine allows monopolists to continue 
charging monopoly rates for use of their facilities.l” 

6 1. It is particularly notable that although the essential facilities doctrine is 
referenced in several Supreme Court rulings, the Supreme Court has never explicitly 
adopted the doctrine.’16 Moreover, because antitrust jurisprudence has not clearly defined 
the contours of the essential facilities doctrine, the doctrine provides limited guidance in 
developing a l i t i n g  standard under section 251(d)(2). In order to establish liability 
under the essential facilities doctrine, a plaintiff must establish the existence of five 
elements: 1) a monopolist controls an essential facility; 2) the competitor is unable to 
practically or reasonably duplicate the essential facility; 3) the monopolist denies a 
competitor use of the facility; 4) the monopolist can feasibly provide the facility; and 5 )  
there is no legitimate business justification for denying access to the facility the 
monopolist controls.’17 Although the second prong of this test resembles the inquiry the 
Commission must undertake to evaluate the availability of altemative elements outside of 
the incumbent LEC’s network, it does not establish a standard by which the Commission 
can measure the extent to which the cost of duplicating the element is economically 
infeasible, which, as described below, is a significant part of the our unbundling analysis. 

(ii) Factors for Determining Availability of 
Alternative Network Elements 

62. In order to respond to the Supreme Court’s decision, we consider whether a 
requesting carrier’s ability to provide the services that it seeks to offer would be 
materially diminished if it were required to use an alternative element available outside 
the incumbent LEC’s network. We agree with those parties that argue that we must 
consider the totality of the circumstances to determine whether an alternative to the 
incumbent LEC’s network element is available in such a manner that a requesting carrier 

alternative pmvidas must have broad access to those facilities if there was to be local competition”) 
(emphasis in original). 

‘I’ 

’ l6 
See Sprint C ~ ” ~ I I ? S  at 15-16. 

Areeda, supra note 11 1, at 841 (Calling the essential facilities doctrine a “so-called” 
doctrine because “the cases suppon the doctrine only by implidan and h a  highly w e d  way. . . . It is 
less a doctrine than an epahet indica- some. exception to the right to keep one’s creation to oneself, but not 
telling us what those excep!ioIls are.”). 

0 

‘I7 MCIv.AT&T,708F.Zdat 1132-33 
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r- can realistically be expected to actually provide service using the alternative."* We 
therefore take into account alternatives that are available through both self-provisioning 
and from third-party suppliers,"' and we consider the extent to which these alternatives 
are available as a practical, economic, and operational matter. 

63. We are not persuaded by the incumbents' argument that we must look at 
each element in isolation to determine whether or not that element independently satisfies 
section 251(d)(2).'" Such an analysis fails to reflect the manner in which carriers 
interconnect their networks, and ignores factors that would impair a requesting carrier's 
ability to actually provide service, which is the focus of section 251(d)(2)(B). Even if a 
particular element may be purchased outside of the incumbent LEC's network at 
reasonable prices, other factors, including the costs and delays associated with collocation 
arrangements, as well as additional costs and operational impediments associated with the 
manual processes used to interconnect certain network elements, may make it impossible 
as a practical, economic, and operational matter for a competitor to provide services in the 
local market quickly and on a wide-spread basis. 

We acknowledge that some of the factors we consider in our analysis may 
implicate other proceedings or provisions ofthe statute.'" We therefore remain open to 
the possibility that issues that we address under our "impair" analysis, (e.g., collocation), 
could be addressed in other contexts, such as in enforcement proceedings. 

64. 

65. Although we recognize that the factors of cost, timeliness, quality, ubiquity, 
and operational factors are only some of the factors that may influence a carrier's decision 
to enter a particular market, we agree with the California PUC that these factors are 
relevant to an inquiry of whether alternative sources of network elements are reasonably 
available from other sources, and thus, in many cases, whether requesting carriers are able 
to actually provide service using the alternative element.'" We also agree with the 

r' 

' I 8  &e, e.g., MCM comments at 5 (stating that there ax. "multiple dimensions" associated 
with the question of the availability of a particular network element such as ubiquity, economies of scale and 
scope, constrained capital resources and lag times associated with new construCtion); RCN Comments at 12 
(stating that the Commission should consider how the totality of the Cinvmstan ces indicates that requiring 
unbundling of an dement would promote the pro-competitive plnpose of the 1996 Act). 

In this Order, when we refer to the availability to a questing carrier of an element fiom a 
1 I9 

third-party supplier, we are referring to a supplier other than the incumbent LEC. 

SBC Co"entsat9-11. 120 

See, e.g., Deployment of Wireline Services Ofiring Advanced Telecommunications 
Capabilily, CC Docket No. 98-147, First Report and Order and Further Notice of Proposed Rulemaking, 14 
FCC Rcd 4761 (1998) (Advanced Services Firsf Report and Order and F N P W ;  Peflormance 
Measurements and Reporting Requirements for OS, Interconnection, and Operator Services and Directory 
Assistance, CC Docket No. 98-56, Notice of Proposed Rulemaking 13 FCC Rcd 12817 (1998) (Pe$onnance 
Meosurements Notice). 

''' f l  
See, e.g., California PUC Reply Comments at 3-8 (Stating that the Commission should 

evaluate quality, reliabilay, geographic scope, quantity, time, cost and opedonat factors associated with 
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/T commenters that point out that we cannot evaluate the needs of every potential entrant for 
every network element on a carrier-by-carrier, market-by-market, week-by-week (or other 
time period) ba~is.’’~ We therefore will not analyze the availability of alternative 
elements, including those provided through self-provisioning, from the perspective of a 
carrier using any specific competitive strategy in a particular geographic market. 

66. Although we find it reasonable to consider cost, time, quality, ubiquity, and 
other factors associated with self-provisioning or acquiring an element from a third-party 
provider, we do not base our decision on cost models or on the theoretical availability of 
altematives from other sources. Rather, we find the marketplace to be the most 
persuasive evidence of the actual availability of alternatives as a practical, economic, and 
operational matter. As the Texas PUC stated, the Commission and the states should “base 
their decisions on marketplace information, while recognizing that minor increases in a 
competitor’s costs must be weighed against other factors such as service quality, 
technological innovation, and the loss of efficiency in a rapidly changing marketpla~e.”’~~ 
Discerning the practical, economic, and operational viability of self-provisioning or 
obtaining alternative elements from third-par&y providers is technical, complex, and 
subject to considerable uncertainty. We believe, however, that an examination of the 
factors we have identified provides the Commission with the ability to identlfy, through 
the exercise of its administrative judgment, discernable material differences between 
using the incumbent’s unbundled network elements and those available from other 
sources that ultimately will affect a requesting carrier’s ability to provide the services it 
seeks to offer. 

67. We assign little weight in our “impair” analysis to the ability of a requesting 
carrier to use the incumbent LECs’ resold or retail tariffed services as alternatives to 
unbundled network elements. In the Local Competition First Report and Order, the 
Commission expressly rejected the incumbent LECs’ argument that requesting carriers 
are not impaired in their ability to provide service if they can provide their proposed 
service by purchasing the service at wholesale rates from the incumbent LEC. As the 
Commission concluded in that Order, allowing incumbent LECs to deny access to 
unbundled elements solely, or primarily, on the grounds that an element is equivalent to a 
service available at resale would lead to impractical results; incumbent LECs could 
completely avoid section 25 l(c)(3)’s unbundling obligations by offering unbundled 
elements to end users as retail servi~es.’’~ In other words, denying access to unbundled 

using an altmative nehvork element). 

See Ameritech Comments at 36; Choice One Joint Comments at 12-13; CPI Comments at 
13; KMC Comments at 7; MCI WorldCom Comments, Tab 2, Decl. of John E. Kwoka, at para. 38; Prim 
Comments at 9-10. 

Texas PUC Comments at 7-8. 

Local Competition FirstReport and Order, 11 FCC Rcd at 15643-44, paras. 286-87. The 
n Eight Circuit a m  that while subsection 251(c)(4) does provide for the resale of telecommunications 

services, it does not establish resale as the exclusive means through which a competing carrier may gain 
access to such savices. It consequently agreed with the Commission that such an interpretation would allow 
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elements on the grounds that an incumbent LEC offers an equivalent retail service could 
force requesting carriers to purchase, for example, an unbundled loop and swi tchg  out 
of an incumbent’s retail tariff at a wholesale discount, subject to all of the associated tariff 
restrictions. US West maintains that it need not unbundle local trans ort because 
requesting carriers can purchase its tariffed special access services.12’ In light of the little 
weight we assign to the availability of resold services in our analysis, we reject US West’s 
argument. This argument would foreclose competitive LECs from taking advantage of 
the distinct opportunity Congress gave them, through section 25 l(c)(3), to use unbundled 
network elements.lZ7 

68. As the Commission explained in the Local Competition First Report and 
Order, using unbundled network elements and resold services present different 
opportunities, risks, and costs, in connection with providing local telephone service 
These differences influence the entry strategies of potential 
Commission stated that carriers using unbundled elements will have greater opportunities 
to offer services that are different from those services offered by the incumbents. More 
specifically, carriers reselling incumbent LEC services are limited to offering the same 
service an incumbent LEC offers at retail.Lz9 While competitive LECs using unbundled 
elements may have greater competitive opportunities than carriers offering services 
available for resale, they also face greater risks. A carrier purchasing unbundled elements 
must pay for the cost of the element, pursuant to terms and conditions agreed to in 
negotiations or ordered by states in arbitrations. Thus, the competitive LEC faces the risk 

The 

r’. 

the incumbent LECs to evade a substantial portion of their unbundling obligation under sedon 251(c)(3). 

features were senices subject to resale and therefore need not be unbundled, that, 
Specifically, the Eighth Circuit stated, in response to the innunbent LECS’ argumentthat vertical switching 

Simply because these capabilities can be labeled as ‘servim’ does not convince us that they were 
not intended to be unbundled as network dements. While subsection 251(c)(4) does provide for the 
resale of telecommunications services, it does not establish resale as the exclusive means through 
which a competing carrier may gain access to such services. We agree with the FCC that such an 
interpretation would allow the incumbent LECs to wade a substantial portion of their nnbmdlmg 
obligation under subsection 251(c)(3). 

Iowa Utils. Bd v. FCC, 120 F.3d at 809, The Supreme Conri found that the StaMOty detinition of 
“network de”‘ does not inclnde only the physical facilities used to provide local phone service, but also 
includes the features, functions and capabilities that are provided by these facilities, snch as vertical witclung 
features. Iowa Utils. Bd, 119 S. Ct at 734. 

Letter from Melissa Newman, Vice President - F e d 4  Regulatoxy, US West to Magalie 
Roman Salas, Secretary, Federal Communications Commission, CC Docket No. 96-98, at 1-2 (filed Aug. 18, 
1999). 

See ALTS Comments: at 23 (Statinp that the CommisSiOn should not consider the 
availability of resale because it would “eviscerate the 1996 Act’s ‘bright line‘ distinction between the resale 
and UNE methods of amy.’’). 

Local Competition First Report and Order, 11 FCC Rcd at 15667, para 33 1 

Id at 15667, para. 332. 

128 

129 
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that end-user customers WilI not demand a suflicient number of services to allow the 
competitive LEC to recoup the costs it incurs using the unbundled element; a carrier that 
resells the incumbent LEC’s services does not face the same risk.’30 The 1996 Act grants 
competitive LECs the option of using either the incumbent LEC’s unbundled network 
elements or resold services, thereby allowing the competitors to balance the risks and 
opportunities associated with each. 

c 

69. In addition, even if we agreed with US West that an incumbent LEC’s retail 
tariff provided competitive LECs with a viable alternative to the incumbent LEC’s 
unbundled network element, competitors would have no assurance that the incumbent 
LEC would not change the tariff in such a manner that the competitive LEC could no 
longer rely on it to provide the services it seeks to offer. Most services that competitive 
LECs purchase for resale are contained in state tariffs, and are subject to the states’ tariff 
approval process. Relying on these state-approved tariffs would compromise our ability 
to determine which network elements must be unbundled pursuant to section 25 l(d)(2) 
because we would not be able to evaluate each incumbent LEC retail tariff as a possible 
alternative for every network element. In addition to being administratively unworkable 
for us to evaluate every state tariff filed by the incumbent LECs, relying on these tariffs as 
alternatives to the incumbent LECs’ unbundled network elements would create 
inconsistent unbundling rules among the states, a result that, as we explain krther below, 
would not promote the development of competition for all consumers. 

70. Moreover, we do not find the Supreme Court’s decision requiring us to 
consider the availability of elements outside the incumbent LECs’ network to be at all 
inconsistent with our decision to consider alternatives available through self-provisioning 
or from third-party suppliers. The Supreme Court required us to compare the use of 
unbundled network elements with “self-provision, or with purchase from mother 
~rovider.”’~’ If we were to construe the Supreme Court’s opinion in the manner 
suggested by US West, we would have to consider whether an incumbent LEC’s duty to 
unbundle an element would be limited by the existence of an alternative service that the 
incumbent LEC provides itself, whether or not there are other competitively-supplied 
alternatives. In other words, under US West’s argument, the existence of its retail tariffs 
alone would be sufficient to eliminate its obligation to unbundle certain elements. The 
Supreme Court’s opinion does not require us to ignore whether there are other non- 
incumbent LEC altematives to the incumbent LEC’s unbundled network elements, 
proposed by US West. 

71. We believe that the “impair“ standard we adopt in this Order wilI encourage 
the development of facilities-based competition. Specifically, as competitors acquire 
more customers, and the material differences in cost, time, quality, and operational 
impediments diminish, competitors will gradually reduce their reliance on the incumbent 
LECs’ facilities. Competitors will also deploy more of their own facilities as it becomes 

n 

I3O 

13’ 

Id at 15668, para. 334. 

~ o w a  utils. ~ d ,  119 S. ct at 735 (emphasis a d d ) .  
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practical to do so. As the material differences decrease, the Commission will be able to 
apply the same standard to remove elements from the national unbundling obligations. 

w. In addition to the direct cost of purchasing the element, we consider 
all of the costs that requesting carriers would incur using an alternative element to provide 
the services it seeks to offer. Although not dispositive, the costs associated with self- 
provisioning or purchasing alternative elements from third-party suppliers are relevant to 
our determination of whether the element is a practical and economical altemative to the 
incumbent LEC’s unbundled network element. 

72. 

73. We believe that an “impair” standard based on cost is more appropriate than 
a standard based on profitability, because profit margins for both new and existing 
carriers will depend on the degree of competition that exists in the market. If the cost of 
the altemative element is materially greater than the cost of obtaining the corresponding 
element from the incumbent, the requesting carrier will not be able to provide service at 
prices that are competitive with the incumbent’s prevailing retail prices. 

74. In determining whether the cost of self-provisioning or purchasing an 
element from a third-party source is materially higher than using the incumbent LEC’s 
unbundled network element, we evaluate the difference between the cost to the requesting 
carrier of obtaining the unbundled element from the incumbent LEC at forward-looking 
costs and the cost of an altemative element. Because the Commission’s rules require that 
network elements be priced based on forward-looking economic costs, we believe that 
forward-looking costs are the appropriate costs to consider in our analysis. 

75. In order to provide service using its own facilities, a competitor will incur 
the costs of purchasing, installing, and provisioning the equipment it needs to provide 
service using its own loop or by interconnecting with the incumbent’s network. The 
record in this proceeding addresses several types of costs associated with using an 
altemative element. These include the direct costs of provisioning the element, including 
fixed and sunk costs, as well as other costs that are likely to materially affect the 
requesting carrier’s ability to provide the services it seeks to offer. “Fixed costs” are costs 
that do not vary with the level of output.L32 A “sunk cost,” on the other hand, is a cost 
that, once incurred, cannot be recouped if the firm ceases production.L33 To the extent 
that a competitive LEC incurs significant fixed costs or sunk costs when it uses its own 
facilities or acquires facilities from a third party, these costs can disadvantage the 
competitor relative to the incumbent. 

76. Fixed costs are frequently associated with economies of scale. Specifically, 
where a f m  faces both a fixed cost and a constant or declining variable cost, the firm’s 
average unit cost will fall as output increases, and the firm’s cost structure is said to 

13’ See, e.g., Dennis W. Carlton& Jeffrey M. Perloff, Modem Industrial Organization 31 
(1989). 

h 

133 See id. at 32. 
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P exhibit economies of scale. For example, the cost a competitive LEC incurs to construct 
its own fiber transport ring would constitute a fixed cost, because, at least in the short run, 
this cost would not vary as the competitive LEC’s output changed. L34 If a competitive 
LEC incurs significant fixed costs when it uses a particular facility, in its early stages of 
development it would have a significantly higher average unit cost than the incumbent 
LEC, which has a significantly larger output and customer base over which to spread the 
fixed cost. Since the Commission’s rules require unbundled transport to be priced based 
on forward-looking costs (a form of long-run average incremental cost), leasing the 
incumbent’s unbundled transport facilities is likely to be significantly less costly than 
deploying one’s own transport facilities when the competitor has a relatively small 
volume of traffic, and thus its output would be small relative to that of the inc~mbent.”~ 

77. Certain network facilities also involve sunk costs, because the facilities 
cannot be easily re-deployed or sold should the competitor decide to cease offering 
service over those facil i t ie~.’~~ For example, the cost ofthe loop serving a customer’s 
home is largely a sunk cost because it cannot be recovered if the carrier ceases serving the 
customer. It is enerally recognized that the need to incur sunk costs can constitute a 
barrier to 
to serve all customers, a competitive LEC may be unwilling to sink the costs of 
duplicative facilities, either because it may be unable to lure customers away from the 
incumbent and generate enough revenue to recover these sunk costs, or because resulting 
competition between itself and the incumbent LEC would drive prices so low that, even if 
the competitive LEC won a significant number of customers, it would still be unable to 
recover its sunk costs. In such situations, the incumbent has a “first move? advantage.I3* 

Specifically, where an incumbent has already deployed sunk facilities 

134 Similarly, a competitor that purchases its own switch or deploys feeder and distribution 
plant will incur significant fixed costs. 

13’ CJ Applications OfAmeritech Corp.? Transfeor, and SBC Communications., Inc., 
Tranfleree, for Consent to Tranfler Conlrol of Corporations Holding Commission Licenses and Lines 
Pursuant toSectians 214 and3lO(d) ofthe CommunicaitansAct, CC DocketNo. 98-141, Description ofthe 
Transaction, public Interest Showing and Related Demonstration$ at 49-55 (filed J d y  24,1998) (applicants 
argue thaf because of economies of scale, they must merge in order to compete in areas outside of their 
regions). 

13‘ SDe MCI WmldCom Comments, Tab 2, Deck of John E. Kwoka, paras. 11-12; AT&T 
Reply Comments, Tab B, A f f  of R Glenn Hubbard/william H. LeWJ- A Ordover Robert D. Willig at 
para 51. The total costs of providing telecommunicatians services inclnde suuk costs and fixed costs. Sunk 
costs are coststhat the entraotrmust incur that cannot be recovered ifit later decides to exit the market, such as 
non-remning costs for collocation, delays associated with connecting the incumbent’s loops to a competitor’s 
switch, and fees requid by municipalities to construct rights-of-way. Fixed costs are those costs that caniers 
incur which do not m y  based on the n n m k  of customers that they serve. 

13’ See, e.g., William J. Baumol, John C. Panzar & Robert D. Willig Contestable Markets and 
The Theoy ofIndushy Shrchrre 290-92 (1982). 

See, e.g., JeanTimle, The 7heov offndustrial Organization 3 14-15 (1988); Richard J. 138 
n 

Gilbert, Mobilily Bamers and the Value of Incumbency in I The Handbook oflndushial Organization 491 
(Ricbard Schmalensee and Robes D. Willig, eds.) (1989) 
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r‘ 78. The non-recUrring costs of collocating equipment in the incumbent’s end 
offices, including the costs of connecting the incumbent LEC’s unbundled loops to the 
competitor’s switch, and the fees required to obtain rights-of-ways, also constitute sunk 
costs. Unlike the costs associated with purchasing portable equipment, such as 
multiplexers or switches, the non-recurring costs incurred to collocate equipment and 
connect network elements to the competitive LEC’s collocated equipment in an 
incumbent’s central ofice are sunk costs and cannot be recovered if, for whatever reason, 
the carrier exits that market. 

79. Additional costs, such as the costs a competitive LEC incurs to connect its 
own facilities to the incumbent LEC’s unbundled network elements, affect the extent to 
which an alternative element is available as a practical and economic matter, such that a 
requesting carrier can actually use the element to provide the service it seeks to offer. For 
example, when a competitive LEC deploys its own switch but purchases the customer’s 
unbundled loop from the incumbent, the competitive LEC may incur significant costs to 
connect the customer’s loop, located in the incumbent LEC’s central office, to its own 
switch. When these cutover costs are added to the costs of collocation, a competitor’s 
ability to provide service in an efficient manner, when using its own switch for unbundled 
switching, could be materially diminished. We thus look at all of the costs a competitor 
must incur when using alternatives to the incumbent LEC‘s network element. 

80. We find that significant fixed and sunk costs associated with using 
alternatives outside the incumbent LEC’s network contribute to a finding that lack of 
access to the incumbent’s unbundled network elements impairs the requesting carrier’s 
ability to provide the service it seeks to offer. This is particularly true for a new 
competitive LEC that has few customers from which it can recover these costs. Because 
the per-customer costs decrease as the number of subscribers served by the carrier 
increases, a carrier must acquire a sufficient customer base if it is to recover substantial 
costs associated with deploying its own fa~ili t ies.’~~ It is reasonable, therefore, that a 
competitive LEC, at a minimum, would want to serve a substantial number of business 
and/or residential customers within a particular Metropolitan Statistical Area (Iv~SA).’~’ 

P 

In &on, the per-customer costs d m  as the distance required to reach each 139 

subscriber decreases. The per-snbscriber cost of service will be lower in those sihmions where carria can 
aggregate and cany large volumes of aatfic over short distances mther than small volumes ofaatfic over long 
distances. See MCI W d C o m  Comments, Tab 3, Ded of Mark T. Bryant, at para 1 1. 

See, e.g., Covad Comments at 2 pusiness plans call for it to deploy facilities in 5 1 MSAs 140 

by the end of 1999); USTA UNE Report at Ill-3 (“Within top 50 MSAs, CLEQ have deployed nearly 30,000 
miles of fiber”). An MSA is also a reasonable entry market because n u m k  portability is deployed on an 
MSA bask, and available to serve a requesting carrier’s customers within these areas. Telephone Number 
Porfabilily, First Memorandum Opinion and Order and Further Notice of F‘mposed Rulemaking, 1 1 FCC Rcd 
8352,pam 3 (1997)(requiringallLECstoimplementlongtermr“berportab~inthe 100largestMSAs 
according to a phased deployment schedule). We recognize that carriers may serve areas smaller than the 
total MS A If we make a determination that the incumbent need no longer offer an unbundled element 
because them are viable alternalhes available on an MSA basis, we do not believe that such a carrier would 
be impaired because the a l t d v e s  would most likely be available to serve customers located in d e r  
areaswithintheMsA. 

F- 
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If the competitor must collocate its own switches in multiple central ofices throughout 
the MSA in order to serve those customers, the costs associated with collocation may 
impair the competitor’s ability to provide the services it seeks to offer, even if the cost of 
purchasing the individual equipment hardware is not excessive. 

In addition, we find that the type of customers that a competitive LEC seeks 
to serve is relevant to our analysis of whether the cost of self-provisioning or a c f l k g  an 
element from a third-party supplier impairs the ability of a requesting carrier to provide 
the services it seeks to offer. Seaion 251(d)(2)(B) requires us to consider whether lack of 
access to the incumbent LEC’s network elements would impair the ability of the carrier to 
provide the services it seeks to offer. Consistent with the Act, we define the term 
“services” as it is used in section 251(d)(2;)(B), to mean “telecommunications service,” as 
it is defined in section 153(46) of the Act. 4’ Section 251(c)(3) of the Act places an 
affirmative duty on the incumbent LEC to provide unbundled elements to “any requesting 
telecommunications carrier for the provision of a telecommunications service.”’” 
Section 25 l(d)(2)(B), in turn, requires that a requesting carrier should not have access to 
unbundled elements unless it would be impaired in its ability to provide “the services that 
it seeks to offer.”’” Different types of customers use different services (e.g., large 
business customers order different services than residential customers). We therefore 
conclude that it is appropriate for us to consider the particular types of customers that the 
carrier seeks to serve. 

81. 

82. Competitive LECs generally seek to provide service to residential and small 
business customers and/or to large business customers. The different revenue-generating 
potential of these different customer groups will often determine whether or not a 
competitive LEC can afford to incur the costs of self-provisioning a facility or of 
acquiring it from a third-party supplier, to the extent that it is available from a third-party 
provider. For example, a model submitted by MCI WorldCom that compares the costs of 
serving residential customers using unbundled elements from the incumbent LEC with 
the costs of serving the customers using its own facilities indicates that, at low market 
penetration levels, the costs of collocation would impair a competitive LEC’s ability to 
serve residential customers using its own facilities. The model krther demonstrates, 
however, that using the incumbent LEC‘s unbundled network elements, the entrant would 
be able provide service, even at the same low market-penetration levels.’“ 

83. Although the model submitted by MCI WorldCom is clearly not dispositive, 
we note it to illustrate that a requesting carrier’s ability to serve residential and small 

47 U.S.C. @ 153(46). 141 

14’ 47 U.S.C. 5 251(c)(3). 

‘43 47 U.S.C. 5 251(d)(Z)(B). 

Letter &om Lon Wright, MCI Wo ICom, to Magalie Roman Was, Secretary, Fedm ‘44 

Communica!ions Commission, CC Docket Nos. 96-98 95-185 (filed July 13,1999). 
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business customers may be materially diminished without access to the incumbent LEC’s 
network. Larger business customers, on the other hand, may generate sufficient revenue 
to allow the requesting carrier to serve the customer using certain self-provisioned 
facilities or facilities acquired from third-party sources. 

84. We also consider, as part of our analysis, the economies of scale and scope 
that the incumbents have due to their ubiquitous network. The record demonstrates that, 
although facilities-based competition has developed in particular markets (primarily for 
large business customers in high-density areas), incumbent LECs continue to enjoy 
significant economies of scale and density not enjoyed by competitive L E C S . ’ ~ ~  Because 
these economies lower the incumbent’s per-customer costs of providing service, vis-a-vis 
their competitors, we fmd these economies relevant to our inquiry of the extent to which 
costs of using alternative elements impair a requesting carrier’s ability to provide the 
services it seeks to provide. 

85.  We are not persuaded by the argument of BellSouth and other incumbent 
LECs that we should not consider the impact of the incumbents’ economies of scale 
because competitors are capable of matchin or exceeding the incumbent LECs’ 
economies by building their own facilities.’’ The Commission has concluded previously 
that an incumbent LEC’s existing infrastructure generally enables it to serve new 
customers at a much lower cost than a requesting canier that must install its own 
switches, trunking, and loops to serve its customers, and that Congress has addressed this 
problem by mandating that incumbent LECs share their economies of scale and density 
with competitors.14‘ 

86. We continue to believe that one important purpose of the unbundling 
provisions of the Act is to permit competitive LECs to compete with the same economies 
as the incumbents, especially in the early stages of local competition, when their networks 
are l i t e d  in their reach, and their customer bases are necessarily small.’48 The 
incumbent LECs still enjoy cost advantages and superiority of economies of scale, scope, 
and ubiquity as a result of their historic, government-sanctioned monopolies. These 
economies are now critical competitive attributes and would belong unquestionably to the 

145 For example, MCI WorldCom describes the economies of scale to which several unbundled 
elements are subject MCI WorldCom Comments, Tab 3, Decl. of Mark T. Btyant, at paras. 2-24. See also 
NTIA Comments at 30-3 1 (‘To the extent that the inability to obtain an unbundled element from an JLEC 
increases a CLEC‘s costs (for example, by forcing it to purchase a more expensive substitute or by denying 
the CLEC the economies of scale, scope, or density associated withthe JLEC UNE), the resulting *on 
in profits wil l  reduce the i“al funds available to extend and upgrade the CLEC‘s network and service 
offerings)); w e s t  Comments at 20 (stating that the incumbent LECs, themseh.es, admit that the ubiquity of 
theirnehvorks creates unique economies of scope and scale.) (Citation &ad). 

BellSouth Wly Comments at 3-5. 

Local Competition First Report and Order, 11 FCC Rcd at 15508-09, para. 10-11. 

Id. at 15528, 15531, 15624, paras. 56,61,242. 
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incumbent LECs if they had “earned them by superior competitive skills. These 
advantages of economies, however, were obtained by the incumbents by virtue of their 
status as government-sanctioned and protected monopolies. We believe that these 
government-sanctioned advantages remain barriers to the requesting carriers’ ability to 
provide a range of services to a wide array of customers, and that their existence justifies 
placing a duty on the incumbent carriers to share their network facilities. Indeed, 
Congress, in section 259 of the Act, recognized expressly the benefits that the incumbent 
LECs have as a result of their economies of scale and scope. Section 259 requires the 
Commission to ensure that incumbent LECs make their infrastructure available to 
qualifying carriers on terms and conditions that permit the qualifying carriers to “fully 
benefit from the economies of scale and scope of such [incumbent] local exchange 
carrier.”149 Although section 259 of the Act is different from section 251 in that 
qualifying carriers obtaining infrastructure from the incumbent LEC pursuant to a section 
259 agreement may not use such infrastructure to compete with the incumbent LEC in its 
service territory, both sections make the incumbent LECs’ broad economies of scale and 
scope available to other carriers by requiring them to grant other caniers access to their 
n e t ~ 0 r k s . l ~ ~  

87. We do not agree with Ameritech that competitive LECs are not impaired in 
their ability to provide service because they have cost efficiencies which the incumbent 
LECs do not have.’” Although we agree that competitors may have certain cost 
advantages, we fmd that these advantages are likely to be outweighed by other costs that 
competitive LECs, but not incumbent LECs, incur to provide service. For example, many 
competitive LECs are likely to incur higher costs than the incumbent LECs to attact 
customers, because unlike the incumbent, many competitive LECs must establish a brand 
name and develop a reputation for service quality before they can overcome the 
incumbents’ long-standing relationships with their customers. Similarly, competitive 
LECs must incur the initial costs of setting up their operations and developing their back- 
office systems. AT&T also points out that new entrants face a high level of risk when 
they enter the local market, because they enter without the incumbent LEC’s knowledge 

47 U.S.C. 9 259@)(4). 

Implementation of Infrstructure Sharing Provisions in the Telecommunications Act of 

149 

IJ0 

1996, CC D d ~  NO. %-237, RepOn and order, 12 FCC Rcd 5470,5495,5497, paras. 50,54 (1997) 
(Inpmtrucfure Sharing Order) (stating that incwnbent LEG must make the same network facilities and 
functionalities, in- unbundled netwok elemaus and resale, available to sualifying carriers under 
section 259 as they would make available under section 25 1). The Commission also found in the 
Inpastructure Sharing Order that COR availability, timeliness, functionality and other operational aspects 
associated with use of the innrmbent LEC’s infrastlucture determine whether or not the quahijmg carrier 
seeking access to the incumbent LEC‘s network under section 259 ‘‘fully benefits kom the economies of scale 
and scope” of the in& LEC. Id. at 5528, para 117. These are some of the same factors that we have 
identified here as being relevant to whether a requesting carrier can achieve the same benefit from using an 
alternative network element as it would from using the incrrmbent LEC‘s network element 

See, e.g.. h d c h  Comments at 61; hexitech Reply Comments, Att A, AE of Debra J. h 151 

AronlWilliiam L. F i t z s i ” o “ t  G. Harris. at 16-19. 
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P of local operating costs (e.g., location and quality of outside plant facilities) and consumer 
demand (e.g., peak traffic volumes over certain facilities and demand gr~wth).”~ 

88. We recognize that a new entrant in many industries will face disadvantages 
arising from economies of scale. We hrther recognize that, even after competition in 
local telecommunications markets is well-established, and the Commission can eliminate 
certain unbundling requirements, smaller competitors will be at a disadvantage to the 
extent that incumbent LECs continue to enjoy significant economies of scale in the 
provision of local telephone service. Nonetheless, we believe that the existence of 
economies of scale, as well as sunk costs, are relevant factors to consider in our 
assessment of whether failure to provide access to a particular unbundled network 
element will impair a requesting carriers’ ability to provide the services it seeks to offer. 
Although we find economies of scale to be a relevant factor in our analysis, we note that 
we are not basing our determination of whether competitive LECs are “impairefl within 
the meaning of section 25 l(d)(2) solely on the existence of scale economies, nor do we 
assume that the incumbent LEC’s scale economies are insurmountable in all 
circumstances. 

89. Timeliness. We also conclude that the time associated with using 
alternative elements is relevant to a determination of whether a requesting carrier would 
be impaired in its ability to provide the services it seeks to offer. A thorough evaluation 
of the delays associated with using alternative elements requires an analysis of both the 
start-up time required for a competitor to enter a market and serve a substantial number of 
customers in an MSA, as well as the time it would take a competitor that has already 
entered the market to expand its operations to serve more customers. We conclude that 
delays caused by the unavailability of unbundled network elements that exceed six 
months to one year may, taken together with other factors, materially diminish the ability 
of competitive LECs to provide the services that they seek to offer. 

90. We recognize that the deployment of alternative elements, whether through 
self-provisioning facilities or by acquiring them from third-party suppliers, will require a 
reasonable amount of time. The delays associated with using alternative network 
elements will exist whether the requesting carrier is either just beginning to provision 
service or whether it is deploying additional facilities to expand its operations to serve 
more customers. Commenters differ in their opinions as to what constitutes a reasonable 
time to self-provision fa~ilities.”~ There is considerable evidence in the record, however, 
that indicates that it takes between six months and one year to engineer, furnish, and 
install a switch, including the time needed to obtain collocation space in the incumbent 

AT&T Reply Comments at Tab B, M. of R Glenn HubbadWilliam H LehdJarmsz A 152 

Ordover/Rotat D. W a g ,  at para. 65. 

See infa section Vp) (stating that some incumbent LECs claim that a witch can be fully 
f l  provisioned in 40 days (BellSouth Reply Comments at 29), while competitive LEG ass- that it can take 

between six months and two years (CompTel Comments at 39,n.89)). 
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P LEC’s central offices where the switch will be connected to unbundled Also, 
NTIA argues that we should consider as nontrivial any delay in service provisioning in 
excess of six months as compared to the time it would take for a competitive LEC to 
begin provisioning a service using an incumbent LEC’s network element.lS5 

91. Based on the record before us, we conclude that it is reasonable to expect 
that a competitive LEC will need between six months and one year to provide service 
using a self-provisioned facility or one acquired from an alternative source. The local 
telecommunications market grows at an extremely rapid pace for many products and 
services. Indeed, we have reported that the demand for certain services has increased 
significantly from year to year since the passage of the 1996 Act”6 and that we expect 
this trend to continue, particularly for advanced  service^.^" We believe that any delay 
that a competitive LEC experiences in serving this fast-paced, high-growth market can 
impair its ability to provide its desired services. Although we cannot quant@ precisely 
how much of a delay associated with an alternative network element will materially 
diminish the ability of a competitor to provide its desired services, we fmd that delays that 
exceed six months to one year may, taken together with other factors, materially dimiish 
the ability of a competitive LEC to provide the services it seeks to offer because it 
prevents the competitive LEC from responding quickly to the demand for its services in a 
rapidly changing market. Moreover, we agree with NTIA that incumbent LECs can take 
advantage of delays caused by the unavailability of unbundled network elements by using 
their “unique access to most customers to gain a foothold in new markets, and, in markets 
where services may be offered pursuant to long term-contracts (e.g., DSL and other 
advanced data services), to ‘lock-up’ customers in advance of competitive entry.”L5s 

P 

92. We disagree with Ameritech that a competitor is not impaired in its ability 
to provide a service if it can deploy alternative facilities within two years of its decision to 

See npa Section V@). AT&T also mainhim that gaining access to commercial buildings 
for the deployment of loop M e s  often involve delays of up to six months while the competitor attempts to 
negotiate access with the bnilding ownex. AT&T Reply Comments at 82. 

Is’ NTIA Commarts at 32. 

lS6 For example, residential customers with existing telephone Savice purchased over two 
million additional telephone lines for their homes between 1996 and 1997. Trends in Telephone Service, 
Fed& Commnnications CommiSSion, Sept 1999, at Table 20.4 (Trends in Telephone Service). Ihe number 
of cellular telephone subsaibas inaeased by nearly 14 million subsnibas between December 1997 and 
December 1998. Trends in Telephone Service at Table 2.1. 

I” Inquiry Conceming the Deploy” ofA&anced Telecommunications Copability to All 
Americans in a Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant 
to Section 706ofthe TelecommunicationsAct of 1996, Repoq 14 FCC Rcd 2398,2419-20,2428,244546, 
paras. 42,56,90 (1999) (706Report) (Rw finds that there is c“ily rapid demand for broadband 
services by a l l  c o m e r s ,  paxiicularly residential consumem, and that such demand is expeaed to grow.). n 

NTIA Comments at 31. 
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do ~0.”~ Congress made unbundled elements available to competitive LECs to avoid the 
time it would take competitive LECs to duplicate the incumbents’ networks, thereby 
promoting the rapid development of competition for all consumers. We believe that 
requiring consumers to wait up to two years to have access to a choice of competitive 
service offerings, while competitors attempt to provide service without access to 
unbundled elements, is unreasonable and inconsistent with the objectives of the Act. 

P 

93. We also disagree with US West’s claim that we should not consider the 
amount of time required for a competitive LEC to self-provision an element or acquire it 
from a third-party supplier because there are ahvays inherent provisioning delays 
associated with using altemative elements.16’ We believe the amount of time it takes a 
competitive LEC to self-provision an element or acquire an altemative from a third-party 
supplier is highly relevant to its ability to provide the services it seeks to offer. In 
particular, we agree with commenters that in order to compete effectively, competitive 
LECs must be able to initiate service promptly upon the request oftheir customers.16’ We 
also agree with NTIA that delays in the introduction of competitive services caused by the 
unavailability of unbundled elements from the incumbent LEC would give the incumbent 
valuable time to entrench itself with existing customers.162 

94. Although we agree with US West that self-provisioning or acquiring 
alternative network elements from third-party suppliers involves normal delays incurred 
when starting or expanding a business, we find that significant delays will materially 
diminish a requesting carrier’s ability to provide the services it seeks to offer. In addition, 
we have accounted for the inherent provisioning period to which US West refers by 
determining that it will take competitors approximately six months to one year to provide 
service, and that delays that exceed that time period would materially diminish a 
requesting carrier’s ability to provide a competitive service 

95. We disagree with US West that it would be too administratively complex to 
consider the differences between the time it would take a competitor to obtain an element 
from the incumbent LEC and the time it would take to self-provision an e1e1nent.I~~ We 
do not find it to be too administratively complex to consider whether a delay associated 

Ameritech comnents at 35 

US West Comments at 22-23. 

See, e&, AT&T Reply Comments at 45 (“The delays AT&T has discussed - such as those 161 

holved  in obtaining building access and right-of-way agreements to lay fiber - are substantial delays and 
ones that would be imposed on a recurring, ongoing basis as to CLECs that have already ‘entered‘ a market 
and are seekmg to win new customers, to build and connect facilities for those customers, and to compete, with 
the incumbent LEC in offering timely commibnents for due dates when those customers are choosing a 
carrier.”); MCI WorldCom Comments at 18. 

NTIA Comments at 3 1. 

US West Comments at 22-23 
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/4 with using an alternative network element exceeds the six month to one year timeframe 
we identified above. As we stated above, the “impair” standard does not mandate precise 
quantification; nor does it involve an analysis of the delay suffered by every carrier. It 
requires instead a consideration of whether, as a general matter, there is an identifiable 
difference in the amount of time required to provide service using an alternative element 
and the amount of time required to provide service using the incumbent LEC’s element, 
such that the delay would materially diminish the competitor’s ability to provide the 
services that it seeks to offer. 

96. w. We also conclude that the quality of alternative network elements 
available to the competitive LEC is relevant to a determination of whether a requesting 
carrier’s ability to provide service is impaired. We agree with the California PUC and 
other commenters that a material degradation in service quality associated with using an 
alternative element will materially diminish a competitor’s ability to effectively provide 
service.’64 Examples of diminished quality presented in the record include greater 
dialtone dela , higher blocking rates, elevated noise on a telephone line and increased 
failure rates. ‘’ These types of quality problems, all of which are recognizable by the 
end-user customer may, taken together with other factors, materially diminish the ability 
of the competitor to provide the services that it seeks to offer. In addition, we believe that 
the type of service a competitor seeks to provide is also relevant to the quality factor. For 
example, end users may be much less tolerant of problems that affect data services, than 
they would be for voice service.’66 

97. Ubiouitv. We conclude that we should also consider the extent to which the A 

competitive LEC can serve customers ubiquitously using its own facilities or those 
acquired from third-party suppliers. We agree with competitive LECs that they may be 
impaired if lack of access to an unbundled element materially restricts the number or 
geographic scope of the customers they can serve.’67 For example, incumbent LECs own 
98 percent of all access lines in Texas and have deployed 1538 switches throughout the 
state. According to the Texas PUC, if a competitive carrier seeks to provide local 

California PUC Reply Comments at 3. See also Texas PUC Comments at 7-8; Choice One 
Joint Comments at 6-7; ColumLia Comments at 9; Corecomm Comments at 17-20; KMC Comments at 5-6; 
Pilgrim Comments at 14-15. 

TRA Comments at 23. See also ALTS Comments at 21-22 (“Ifuse of an alternative results 
in a competitive mvice offering with greater levels of signal loss, circuit outage or mean repair time 
compared to that of the incumbent, it cannot be found that the alternative presents the requesbhg carrier with 
an element that consumers will accept as part of a competitive service offering.”). 

See TRA Comments at 23 (statingthat a competitive LEC is irnpaired ifthe substitute 
element would prevent it from offering the same functionality as the incumbent’s service, eg., stutter dialtone 
or message-waiting indicator). 

See, e.g., Cable & Wireless Comments at 11; Prism Comments at 15; TRA Comments at 
23. 
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telephone service throughout the state, it would be impractical, if not impossible, for the 
carrier to replicate the incumbents' networks.16* r 

98. Although we acknowledge that not all competitive LECs will want to 
provide ubiquitous service across broad geographic areas, those that do will likely be 
disadvantaged vis-a-vis the incumbent, especially in the early stages of deployment, 
because the incumbent LECs still enjoy advantages of a ubiquitous network that provide 
them with economies of scale and the ability to reach all consumers in their service 
territories. It is reasonable to expect that, in many cases, competitors would want to 
provide ubiquitous service in order to achieve similar economies of scale that will allow 
them to spread the costs of construction, equipment, and marketing across as many 
customers as possible. It is also reasonable to expect that in some cases, the ability to 
serve ubiquitously will be necessary to meet consumer demand for competitive 
alternatives in broad geographic areas. It such cases, lack of access to the incumbent's 
unbundled network elements could significantly thwart the competitor's ability to respond 
to consumer demand.169 Denying access to the incumbent's unbundled network elements, 
when use of alternative sources would materially diminish the competitors' ability to 
serve their intended geographic area, would be inconsistent with the goal of the 1996 Act 
to bring competition to the greatest number of customers. Indeed, the inability to provide 
service ubiquitously may be especially important for competitive LECs seeking to serve 
residential and small business customers located throughout a state. 

99. ImDact on Network Operation. We find that we should also consider how 
self-provisioning a network element or obtaining it from a third-party supplier may affect 
the technical manner in which the competitor can operate its network. We agree with the 
Washington Utilities Commission that overall network performance is an important 
consideration in our "impair" analy~is.'~' In order to compete with the incumbent, 
competitive LECs must be able to connect alternative elements either to their own 
networks or to other incumbent LEC elements that they use to provide service. Thus, 
material operational or technical differences in hnctionality that arise from 
interconnecting alternative elements may also impair a requesting carrier's ability to 
provide its desired services. "I 

100. As we stated above, the incumbent LECs' relative advantages regarding 
costs, ubiquity, timeliness, and quality comprise only a part of a determination of whether 
or not a competitive LEC's ability to provide a competitive service is impaired. Indeed, 
as stated above, competitive LECs may have reasons for not entering a particular market 

Texas PUC Comments at 14. 

See MCI WorldCom Comments at 23-24 

Washington UTC Comments at 13. 

See, e.g., ALTS Comments at 21; Cable and Wireless Comments at 14-16; MCI WorldCom 
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Comments at 25-26; Qwest Comments at 22-25. 
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r‘ that have nothing to do with whether lack of access to the incumbent’s network would or 
would not impair their ability to offer service in that market. For example, it is likely that 
not all competitive LECs intend to invest in their own facilities to serve residential 
customers. Congress, however, clearly intended for competition to develop in these 
markets, as well as in the business markets, and we see as one of the primary goals of 
section 25 1, to facilitate competition in these markets. Because the ground work for 
competition is still uncharted, and we have seen vely limited competition in the 
residential market to date, we seek to remove economic and other barriers that may 
forestall the development of competition for these consumers. Accordingly, we unbundle 
elements in a manner that we believe will have the desired effect of promoting 
competition in all markets as quickly as possible. 

(iii) Other Factors to Be Weighed in Our 
Unbundling Analysis 

101. We conclude that, in addition to the necessary” and “impair” standards, 
section 251(d)(2) permits us to consider other factors that are consistent with the 
objectives of the Act in making our unbundling determination. Section 251(d)(2) states 
that, “[iln determining what network elements should be made available for purposes of 
subsection 25 l(c)(3), the Commission shall consider, at a minium” the “necessary” and 
“impair” standards.”17* This language implies clearly that other factors may be 
considered as long as we consider the “necessary” and “impair“ standards. Moreover, as 
the D.C. Circuit has held, when Congress requires an agency to “consider” several listed 
factors, it may also consider additional factors in making its decision. For example, in 
Central Vermont Railway, Inc. v. Interstate Commerce Commission, the D.C. Circuit 
found that the language of a statute addressing railroad mergers that directed the Interstate 
Commerce Commission to “consider at least the following [factors],” also allowed the 
agency to consider factors other than those specifically listed.” In a later case that cited 
Central Vermont Raihay, the court explained that an agency’s duty to “consider’ specific 
factors means only that it must “reach an ‘express and considered conclusion’ about the 
bearing of a factor, but is not required to give ‘any specific weight’ to the factor. n 174 

102. In the Local Competition Firsf Report and Order, the Commission stated 
that it agreed with several incumbent LECs that the plain import of the “at a minium” 
language in section 25 l(d)(2) requires the Commission to consider the standards 
enumerated there, “as well as other standards we believe are consistent with the objectives 
of the 1996 Act.”’75 The Supreme Court did not dispute this determination. In fact, it 

47 U.S.C. 5 251(d)(2) I 72 

173 Central Vermont&. v. ICC, 71 1 E2d 33 1, 335 @.C. CU. 1983) (Central VermontRy l! 
ICC). 

174 Time Wamer Entertainment Co. v. FCC, 56 F.3d 151,175 @.C. Cir, 1995) (quoting 
Central VermontRy. v. ICC, 711 at 336). 

f i  
175 Local Competition FirstReportand Order, 11 FCC Rcd at 15641, para 280. 
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r‘ directed us to adopt “some limiting standard rationally related to the goals of the Act.”’76 
We are therefore not persuaded by the argument of the incumbent LECs that we may now 
require unbundling only where the ‘‘necessary” or “impair” standards have been met.’” 
If Congress had intended to require the incumbent LECs to unbundle an element only 
when it was “necessarf to, or would “impair” the requesting carrier’s ability to provide 
its desired service, Congress would not have used the discretionary phrase “consider at a 
minimum.” Rather, Congress would have required the Commission to apply the 
“necessary” and “impair” standard, without consideration of any additional factors. 

103. Accordingly, in addition to the “necessary” and “impair” standard, we 
conclude that we may consider several factors, set out below, that further the goals of the 
Act in accordance with the Supreme Court’s directive. Two fundamental goals of the Act 
are to open the local exchange and exchange access markets to competition and to 
promote innovation and investment by all participants in the telecommunications 
marketpla~e.’~’ To further the goal of opening the local market to competition, we may 
consider how access to specific unbundled network elements will encourage the rapid 
introduction of local competition to the benefit of the greatest number of consumers. 

104. We may also consider how the unbundling rules we adopt will promote 
facilities-based competition by competitive LECs. We believe that it is the development 
of facilities-based competition that will provide both incumbent and competitive LECs 
with the incentives to innovate and invest in new technologies. Such innovation and 
investment will bring greater choices of telecommunication services and lower prices to a 
greater number of consumers. We may also consider the extent to which we can reduce 
regulatory obligations to provide access to network elements as alternatives to the 
incumbent LECs’ network elements become available in the future. 

105. We may further consider whether unbundling particular network elements 
will provide certainty in the market so that competitive LECs can attract investment 
capital and execute their business plans. We may also take into account how we can 
make the unbundling rules administratively manageable for the Commission and the 
states to apply. The adoption of administratively workable unbundling rules will enable 
the Commission and the states to implement and enforce such rules, thereby facilitating 
the ability of competitive LECs to enter the market as quickly and efficiently as possible. 

106. We do not give particular weight to any of the factors we identify. Rather, 
we consider the relationship among the factors we take into account for a particular 
network element, and determine whether the sum total of the effect of the factors require a 
finding that the element must be unbundled. Thus, we do not require that all of the 
factors be met before we decide whether or not to require incumbent LECs to unbundle a 

17‘ Iowa utils. ~ d ,  119 s. ct at 734. 

See, e.g., GTE Comments at 27-28; Ameritech Joint Reply Comments at 23-25. 

Joint Explanatoiy Statement at 1. 
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P particular network element. Indeed, there may be circumstances in which there is 
significant evidence that competitors are impaired without unbundled access to a 
particular element, but that unbundling the element would not hrther the goals of the Act. 
In the final analysis, as we explain in more detail below, we consider the effect of these 
factors in order to develop unbundling obligations that are most consistent with 
Congressional intent. 

107. Rapid Introduction of Competition in All Markets. Congress has 
emphasized that a major goal of the 1996 Act is to accelerate the development of local 
comDetition. Indeed. the preamble to the Act states that it provides a “pro-competitive, 

P 

de-regulatory natio& poiicy framework designed to accelerate rapidly” deployment of 
advanced telecommunications technologies by opening all markets to competition.17’ 
With regard to unbundled network elements, in particular, the Eighth Circuit Court of 
Appeals found that the use of unbundled elements promotes the prompt development of 
competition, as intended by the Act. The court stated that the Act “provides for 
unbundled access to incumbent LECs’ network elements as a way to jumpstart 
competition in the local telecommunications industry.”Igo We therefore find that we may 
consider whether an unbundling obligation is likely to encourage requesting carriers to 
rapidly enter the local market and serve the greatest number of customers. Conversely, 
we may also consider whether the failure to require unbundling will cause any class of 
consumers to wait unnecessarily for competitive alternatives. 

108. We also note that Congress specified certain network elements in the 
section 271 checklist that BOCs are required to unbundle before they obtain in-region 
interLATA relief. In particular, the checklist requires BOCs to demonstrate that they are 
providing loops, switching, transport, signaling and databases, and operator 
serviceddirectory assistance.18’ Accordingly, we may consider whether requiring all 
incumbent LECs to unbundle these same elements would promote the rapid introduction 
of competition on a nationwide basis. 

109. We agree with NTIA that there is a common purpose between sections 25 1 
and 271 of the Act of opening the incumbents’ monopoly local exchange networks to 
competition.Ig2 We believe that Congress intended section 251(c)(3) ofthe Act and the 
competitive checklist to contain similar, if not identical, obligations. Although we do not 
conclude that the checklist determines definitively that all incumbent LECs are required, 
pursuant to section 25 1, to unbundle the items enumerated in section 271, we find that 
section 271 sheds some light on what elements Congress believed should be unbundled in 
order to open local markets to competition. We may therefore consider whether an 

Id. 

fowa LirilsBd v. FCC, 120F.3dat811. 

47 U.S.C. 5 271(c)(2)@). 

NTIA Comments at 35-40. 
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element is among the dements identified in the competitive checklist as we make our 
determination of which network elements incumbent LECs must provide on an unbundled 
basis. 

r‘ 

/- 

1 10. Promotion of Facilities-Based Comoetition Investment. and Innovation. A 
hndamental goal of the Act is to promote investment and innovation by all participants in 
the telecommunications marketplace, and, in particular, to encourage rapid deployment of 
new telecommunications techn~logies.’~~ As the Commission has stated, the construction 
of new local exchange networks “will not only lead to innovation by the new competitors, 
but should also spur [the incumbent LECs] to upgrade their systems and offer a broader 
m a y  of desired service options to meet consumers’ demands.”lS4 By promoting 
innovation both by the incumbent LECs and competitive LECs, the Act enables these 
caniers to produce innovative new services for consumers. Specifically, consumers 
benefit when carriers invest in their own facilities because such carriers can exercise 
greater control over their networks, thereby promoting the availability of new products 
that differentiate their services in terms of price and quality. We may therefore consider 
the extent to which the unbundling obligations we adopt will advance the development of 
facilities-based competition and will encourage innovation by both incumbent and 
competitive LECs. 

1 1 1. We seek to adopt unbundling requirements that are broad enough to provide 
requesting carriers with the elements they need to ramp up towards facilities deployment. 
At the same time, we remain cognizant of the Supreme Court’s mandate against granting 
blanket access to the incumbents’ network in a manner that is inconsistent with the 
‘‘necessa$‘ and ‘‘impai? standards of section 25 l(d)(2), or with the goals of the 1996 
Act.L8S We believe that the standards we articulate in this Order will strike the 
appropriate balance by unbundling only those network elements without which a 
competitive LEC’s ability to provide service will be materially diminished. 

112. We agree with the competitive LECs that argue that unbundled access to 
certain incumbents’ network elements will accelerate initially competitors’ development 
of alternative networks because it will allow them to acquire sufficient customers and the 

JointExplanato~Siate~eniratementat 1. See also NTlACommentsat 15,1142, (citingH.R Rep. 
No. 104-204, at 47-48 (1995)(‘‘For decades, US. telecommmications policy has relied heavily on regulated 
monopolies to provide teleco”miCati0ns service to business and consumers. . . . Technological advances 
would be more rapid and services more wideb available and at lower prices if telecommunications markets 
were coqetilive ratherthanregulated monopolies.”); 141 Cong. Rec. S8015 (dady ed. June 8,1995) 
(statement of Sen Ressler) (‘‘if we had done what we are hying to do in this bill - that is, to require 
[incumbent LECs] to unbundle and interconnect, to allow for local competitioq . . . the whole telephone 
communications industry might be more innovative today than it is.”)). 

Competitive Networks Notice at para. 23 

Iowu Utils, Ed, 119 S. 0. a 735. See also “ITA Comments at 25 (‘“e Commission] 
n should seek so far as possible to c o m e  [Section 25 l(d)(2)] in a way that advances the procompetitive goals 

of the 1996 Act, including the promotion of facilities-based competition.”) 
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necessary market information to justify the construction of new facilities. Indeed, 
many commenters in this proceeding emphasize that they plan to deploy alternative 
facilities as soon as it is technically and economically possible to do so at a cost that is 
close to the incumbent LECs’ prices for network  element^.'^' According to these 
commenters, competitive LECs prefer to use their own facilities or alternatives outside of 
the incumbent’s network when they are able to do so, in order to reduce their reliance on a 
primary competitor.Ig8 We find this explanation to be reasonable. Use of the incumbent 
LEC’s network elements requires competitive LECs to disclose details about their 
customers to their chief competitor. Moreover, it is reasonable to expect that competitive 
LECs would prefer to have direct control of their networks to ensure the quality of their 
service and to offer products and pricing packages that differentiate their services from 
the perspective of end users.L89 

conditions warrant.lgo We may therefore consider the extent to which we can reduce 
regulatory obligations to provide access to network elements as alternatives to the 
incumbent LECs’ network elements become available in the future. 

r‘ 

113, Reduced Regulation. Another goal of the Act is to deregulate where market 

114. Certaintv in the Market. Among other things, the Act seeks to promote 
competition by eliminating barriers to entry into the local market. We may therefore 
consider how the unbundling obligations we adopt in this Order facilitate competitive 
entry. Accordingly, we find that the unbundling requirements we adopt should typically 
provide the uniformity and predictability new entrants and fledghg competitors need to 
develop and implement national and regional business plans. In addition, uniform and 
predictable unbundling rules will provide financial markets with reasonable certainty so 
that competitive LECs can attract the investment capital they need to execute their 
business plans. Specifically, uniform and predictable unbundling rules reduce 
substantially competitive LECs’ risk ofunderutilized investment or cash flow drain by 
providing financial markets with some certainty that the competitors will be able to 
execute their business plans. 

P 

See, e g ,  AT~ZT comments at 11-12,21-22 (statingtbat Usingunbundlednetworkelements 
also facilitates the hansition to fadlitie-based competition because it permits entrants to gather critical 
information, such as customers’ callmg volumes and traffic patterns, that they need to plan their E?cilties’ 
deployment); MCI WorldCom Comments at 8-9; Sprint Reply Comments at 8. 

See, e.g., ATBrT Reply Comments at 33-34; CompTel Comments at 12; MCI WorldCom I87 

Comments at 8-9,26-27; Net2000 Comments at 2; Sprint Comments at 19-21 (“Any carrier desiring a 
sigruficant market presence over the long term must consider self-prmrisioning as the most desirable bnsiness 
strategy - indeed the only stmtegy that can ensure that a carrier is the master of its own fate.”) 

”’ See MCI WorldCom Comments at 8-9; Sprint Comments at 20; ALTS Reply Comments at 
23-24; MCI WMldCOm Reply Comments at 19. 

See Competitive Networks Notice at para. 4; Sprint Comments at 19. 
n 

Joint Explanatofy Statement at 1. 
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f i  1 15. We also find that we should, whenever possible, adopt unbundling 
obligations that can be included easily in interconnection agreements between the 
incumbents and the competitive LECs, with as little risk of subsequent litigation as 
possible. Litigation over the incumbents' unbundling obligations requires the parties to 
these agreements, and the state commissions that approve them, to expend vast amounts 
of time and resources, ultimately impairing the ability of competitive LECs to execute 
their business plans. 

1 16. Administrative Practicalitv . We may also consider whether the unbundling 
rules we adopt are administratively practical to apply. Any rule adopted in an 
administrative proceeding runs the risk of being potentially overinclusive in some 
situations and under-inclusive in other situations. A rule of general applicability rarely 
will neatly fit aU situations. Nonetheless, administrative agencies are entitled to proceed 
by rulemaking as well as by adj~dication."~ In addition, the goal of administrative 
efficiency has widespread support from diverse segments of the industry, even where they 
disagree on the substantive outcome of the proceeding.192 We therefore seek to adopt 
unbundling rules that provide for administrative ease in addressing the incumbents' 
unbundling obligations today, as well as in the fbture, as alternatives to incumbent LEC 
network elements become available. We believe that adoutina rules that are 
administratively practical to apply will also enhance certainty% the marketplace by 
allowing us to apply the rules efficiently to respond to changes in the marketplace. 

C. Adoption of a National List of Unbundled Network Elements 

1. Background 

1 17. In the Local Competition First Report and Order, the Commission 
concluded that identifying a specific list of network elements that must be unbundled, 
applicable in all states and territories, would best fbrther the "national policy framework" 
Congress established to promote competition in local markets. In particular, the 
Commission found that a national list would: (1) allow requesting carriers, including 
small entities, to take advantage of economies of scale; (2) provide financial markets with 
greater certainty in assessing requesting carrier's business plans; (3) facilitate the states' 
ability to conduct arbitrations; and (4) reduce the likelihood of litigation regarding the 
requirements of section 251(~)(3) . '~~  

I9 l  
our mandate from the court is similar to other i"x s in which federal agencies have 

implemented a general rule of applicabdily See FCC v. !+WCNListeners Guild, 450 US. 582 (1981); 
Checkoskyv. SEC, 23 F.3d452 @.C. Cir. 1994); Northeast Utils. .%vice Co. v. FERC, 993 F.2d937 (1993). 

See, e .g ,  Ameritech Comments at 5 (stating that AawitecWs proposed standards are "easy 192 

to administer."); CPI Comments at 13 (stating that the CommisSiOn should make regulation efficient by 
avoiding case-by-case decisions); KMC Comments at 2-3 (stating that a national list of unbundled elements 
allows for more efficient implementation of the 1996 Act). 

Local Competition FirstReprt andorder, 11 FCC Rcd at 15616-27, paras. 22648,281- I93 n 
83. 
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118. In the Notice, we stated that we found nothing in the Supreme Court’s 
decision that would require us to eliminate national unbundling requirements. We 
tentatively concluded that we should continue to identify a minimum set of network 
elements that must be unbundled on a nationwide basis, and sought comment on this 
conclusion. We also sought comment on whether the existence of geographic variations 
in the availability of elements outside of the incumbent LEC’s network is relevant to a 
decision to impose minimum national unbundling req~irements.‘~~ 

all of the competitive LECS, ‘~~  assert that we should adopt a national list ofunbundled 
elements. The state ”missions agree that the Commission has authority to adopt such a 
list, and that it should implement a process for the states to modify the list in the hture, 
based on conditions that exist in a particular state.’97 The New York Commission also 
proposes that, in establishing the national list, we should evaluate whether to exclude an 
element from the unbundling obligations in discrete market areas where commercially 
viable alternatives are available.” The incumbent LECs argue, on the other hand, that 
the Supreme Court’s decision in Iowa Utils. Bd requires a geographic market-by-market 
analysis that will ultimately not result in a national list of unbundled elements. These 
carriers propose that the Commission adopt national standards to be applied by state 
commissions on a market-by-market basis. L99 

119. Nearly all of the state commissions commenting in this and 

194 Notice at para. 14. 

California PUC Comments at 3-4; Connecticut DPUC Comments at 3-4; Illinois I95 

Commission Comments at 2; Iowa Comments at 1-2; Kentucky PSC Comments at 2; New York DPS 
Comments at 4-7; Ohio PUC Comments at 3-5; Oregon PUC Comments at 1; Texas PUC Comments at 2-3; 
Washington UTC Comments at 3-5; NARUC Reply Comments at 3; New Jersey DRA Reply Comments at 
1 1; Wisconsin PSC Reply Comments at 3-4. But see Florida PSC Comments at 7-8 (suggesting that the 
Commission establish a ‘‘rebuttable presumpbon” in favor of unbundling network elements listed in section 
271 of the 1996 Act instead of a d o m  a national list). 

see, e.g., ~d HOC comments at 3; Allegiance comments at 2-4; AT&T c o m m t s  at 39- ‘96 

46; Cable & Wireless Comments at 22-28; Choice One Joint Comments at 2-3; Columbia Comments at 8 CO 
Space Comments at 4-5; Corecomm Comments at 8-10; Covad Comments at 3-6, CPI Comments at 4-6; 
Excel Comments at 17-19; Kh4C Comments at 2-3; MCI WorldCom Comments at 4-10; Net2000 Comments 
at 3-7; New England Voice & Data Comments at 4, n.4; “K Comments at 3-7; NoahPoint 
Comments at 1-3; OpTel Comments at 2; F” Comments at 349-10; Rhythms Comments at 9; TelTrust 
Comments at 2; TRA Comments at 9-10 Walls Creek Comments at 11-12. 

197 See, e.g., NARUC Reply Comments at 3; California PUC Commentv at 3-4; 7-14; Illinois 
Commission Comments at 2-3; Kentucky PSC Comments at 2; New York DPS Comments at 3-7 Ohio PUC 
Comments at 3-521; Oregon PUC Comments at 1; Texas PUC Comments at 3-5; Washingm UTC 
comments at 3-9. 

19’ New York DPS Comments at 4-5. 

See, e.g., heritech Comments at 54,5345;  BellSouth Comments at 12-18,3 1; GTE 199 

Comments at 20-22; SBC Comments at 15-18; US West Comments at 26-32. 
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2. Discussion 

120. We adopt our tentative conclusion to identify a minimum list of network 
elements that should be unbundled on a national basis. Similar to New York‘s proposal, 
we also conclude, as explained below, that we must apply discrete geographic and 
product market exceptions to the incumbent’s duty to unbundle the elements on the 
national list, where appropriate. We conclude that the Commission has the legal authority 
to adopt a national list of network elements that must be made available on an unbundled 
basis, and that the other factors we identify above, such as rapid introduction of 
competition, certainty in the marketplace, administrative practicality, and promotion of 
facilities-based competition, can only be furthered by adoption of a national list. 

a. Legal Authority 

12 1. The Supreme Court decision in Iowa Utiis. Bd, the statutory language of 
section 251(d)(2), and the legislative history of the 1996 Act support our authority to 
develop a national list of unbundled elements. In particular, the Supreme Court upheld 
explicitly the Commission’s jurisdiction to adopt minimum national rules to implement 
each subsection of the 1996 Act.2oo Consistent with the language in the statute, the 
Supreme Court stated that section 25 l(d)(2) “. . . requires the Commission to determine 
on a rational basis which network elements must be made available, taking into account 
the objectives of the Act and giving some substance to the ‘necessary’ and ‘impair’ 
requirements.”’” The Court stated that some of the national unbundling rules the 
Commission adopted originally in the Locui Competition First Report and Order might 
have been supported by the standard required by section 251(d)(2). The Court stated 
however, that because the standard was not consistently applied, it was forced to vacate 
Rule 3 19.202 As explained above, we have adopted a limiting standard that we believe 
responds to the Supreme Court’s concemszo3 We have also applied the standard 
consistently to derive a list of network elements that must be made available on an 
unbundled basis nationwide. 

122. In addition, we do not find that the Supreme Court decision in Iowa Utils. 
Bd. requires us to determine, on a localized state-by-state or market-by-market basis 
which unbundled elements are to be made available. The Commission examined the 

‘O0 
Iowa utiis. ~ d ,  119 S. ct at 733 

Id. at 736 (emphasis added). 

Id. (citing Local Competition First Report and Order, 11 FCC Rcd at 15766, paras. 521-22 
(requiring the incumbent LECs to u n b d e  their operational support systems because “competitors’ a b d q  to 
provide service successllly would be sigruticantly mpi red  if they did not have access to the incumbent 
LECs’ opdonsuppott systemfunctions.”)). 

’03 See supra section (IV)(B). 

201 

’O’ 

n 
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conditions in the nation as a whole to determine, in the Local Comperiaon First Report 
and Order, that the incumbent LECs must make available a minimum list of elements. 
The Commission also concluded that it would not adopt an exhaustive list of elements, 
but that the states would identify additional unbundling obligations based on local market 
 condition^.'^^ The Supreme Court did not take issue with this determination. The Court 
held that the Commission must determine on a rational basis which network elements 
must be made available, taking into account “the objectives of the Act and giving some 
substance to the ‘necessary’ and ‘impair’ requirements of section 25 1(d)(2).’1’0s Although 
this language permits the Commission to undertake a market-by-market assessment of 
alternatives, it plainly does not mandate such an approach. Rather, it provides the 
Commission with the discretion to look at the nation as a whole and to identify 
differences in the availability of alternatives outside of the incumbent’s network that may 
exist in discrete geographic areas. 

123. However the Commission chooses to limit the incumbent LEC’s duty to 
unbundle in accordance with the Supreme Court’s opinion, Congress has charged the 
Commission in section 251(d)(2) with “determining what network elements should be 
made available for purposes of subsection [251](~)(3).”’~~ We thus have the authority to 
identi 
basis.’ In addition, the legislative history indicates that Congress specifically 
contemplated that the Commission would open the last monopoly bottleneck strongholds 
in telecommunications by requiring incumbents to share their local exchange facilities, 
including “the equipment with ca abilities of routing and signaling calls, network 
capacity, and network standards.” 
expected the Commission would identify a national list of unbundled network elements 
that would include, at a minimum, these basic network elements. 

a minimum list of network elements that must be unbundled on a nationwide 9 

2 This legislative history indicates that Congress 

b. Goals of the Act 

124. We find that adoption of a national list ofunbundled network elements 
furthers the statutory purpose and design of section 251(d)(2) to provide competitive 
LECs with access to unbundled network elements that will allow them to provide the 
services they seek to offer. Moreover, we find that adoption of a national list is supported 
by the factors we identify above as being important to fiuther the fundamental goals of 
the Act. 

‘04 

’Os 

’06 47 U.S.C. § 251(d)(2). 

’07 

‘“pk the Commission to d e t e r “  on a rational basis which network elements must be made available”) 
(emphasis m original). 

Local Competition First Report and Order, 11 FCC Rcd at 15624, para 243 

Iowa Utils. Bd., 119 S .  Ct at736. 

47 U.S.C. 5 251(d)(2). See also Iowa Utils. Ed., 119 S. Q at 736 (section251(d)(2) 

n 
H.R. Conf. Rep. 104-204, at49(1995). 
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125. Rapid Introduction of Competition. We find that a national list of unbundled 
elements will encourage the rapid introduction of competition in the greatest number of 
markets because it will provide competitive LECs with certainty regarding the availability 
of network elements. In fact, the record reflects that many competitive LECs are poised 
to begin providing service using unbundled elements, particularly for residential and 
small business customers, as soon as the elements are available with a reasonable degree 
of certainty.209 Thus, we believe that the certainty that adoption of a national list will 
bring to the market will benefit the greatest number of consumers, particularly residential 
and small business customers. 

126. We agree with AT&T that the lack of nationwide access to unbundled 
elements will hinder mass market competition during the time it would take competitive 
LECs to construct altemative networks ca able of serving all residential customers and 
most business customers in a community!o Even in areas where competitors are able to 
provide facilities-based service in specific wire centers, their ability to provide service on 
an MSA, LATA, or statewide basis, for all classes of customers, is impaired without 
access to the incumbent’s elements on a broader basis. A national list of unbundled 
elements will allow requesting caniers to enter local markets in a manner that will allow 
them to approach the incumbent LECs’ historic economies of scale, scope, and ubiquity, 
thereby promoting rapid competition for all customers, including residential and small  
business customers, in all areas of the country. 

127. According to the FCC Local Com etztion Report, competitors provide only 
about 1.8 percent of local services to end users!’ The record in this proceeding indicates 
that requesting carriers have not yet been able to obtain unbundled elements on a wide- 
spread basis nationwide, which may have prevented competitive LECs from serving a 
greater number of end users. For example, only recently has unbundled switching been 
made available in combination with other unbundled network elements in certain states. 
MCI WorldCom observes that, with the availability of unbundled switching in New York, 
it has been able to provide local service to upwards of 60,000 residential customers since 

See, e.g., Corecomm Comments at 2-3 (“As it expands its Operations in Ameritech and Bell 209 

Atlantic’s incumbent areas, Corecomm intends to make inaeasing use of high @ty, cost-based unbundled 
network elements h m  the [innr“ LECs] to reach those residential customers that may be beyond the 
reach of most compehtive &e” facilities.”); Covad Comments at 2 (“Covad‘s planned deployment by the 
end of 1999 will cover 5 1 MSAs, more than 25 p e n t  of the nation’s homes and businesses. This is a large- 
scale, national roll-out, based upon the naiionwide availability of collocation, unbundled dedicated transpoc 
and unbundled local loops.”); McLeod Comments at 1-2 (“As of March 31,1999, McLdUSA provided 
competitive local exchange services to over 143,000 residential and small business customem, with over 
3 95,000 lines.. . .McleodUSA anticipates that use of unbundled network elements to provide service will 
increase in the future, and therefore has a substantial interest in the outcome of this proceeding.”); Noahpoint 
Comments at 3 (“ . . .the simple fact is that in the local markets in which Northpoint Currentty offers service or 
intends to in the near future, the i“beM LECs are the only ubiquitous sources for loops, uanspon and 
other facilities that Noahpoint needs to provide service.”). 

ATB~T ~epb conments at 3-4. 

“ I  FCC Local Competition Report at 12. 
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F January, 1999.2'2 We believe that by reestablishing a national list, with certain 
geographic and product market exceptions that are consistent with the standards of 
section 25 l(dM2). we will best promote efficient, rapid, and widespread entry by carriers 

~ I .  ,. 
using unbundled network elements. Competitive &ket entry and service expansion on a 
widespread basis is a necessary precondition to construction of self-provisioned facilities. 

128. Moreover, as the Illinois Commerce Commission; California PUC, and 
Connecticut Department of Public Utility Control all assert, a national list will allow 
competition to proceed quickly because it will reduce the number of issues that the states 
must address in upcoming arbitrations under section 252(b) of the 
significant because many states will be conducting arbitrations and reviewing 
interconnection agreements as the initial agreements that they approved in 1996 and 1997 
begin to expire. 

This is 

129. We are not persuaded by Ameritech's argument that adoption of national 
standards containing bright-line tests, as opposed to a national list of unbundled elements, 
would facilitate arbitrati~ns.~'~ Using the bright-line test proposed by Ameritech is 
inappropriate because the test does not allow us to consider the totality of the 
circumstances to determine whether alternative elements are actually available as a 
practical, economic, and operational matter. Moreover, the resources and time that 
requesting carriers would be required to devote to individual regulatory proceedings 
designed to determine if the bright-tine criteria had been met in every market would delay 
the introduction of competition. The outcomes of each proceeding would likely vary 
across the country, thereby making it more difficult for competing carriers to execute 
reasonably uniform national or regional business plans. We believe that a national list of 
elements will better allow carriers to enter the market and to expand their businesses as 
rapidly as possible. 

130. As explained below, we will revisit our unbundling rules in three years. 
Although we recognize that due to changes in the market and new technologies, the 
national tist will likely be modified over time, we do not find that we should delay the 
onset of meaningful competition while we require the incumbent LECs and the 
competitors to produce voluminous amounts of data and participate in multiple 
proceedings to determine whether alternatives to the incumbent's network are available 
and being used in every market. We believe that a national list (that accounts for discrete 
geographic and product market exceptions) that can be applied at this time, with the least 

MCI WorldCom Comments, Tab 1, Decl. of Judith R Laine/Ronad J. McMumie, at para 
17. SeeulsoAT&TReplyCommentsat 15-18(statingthatbecauseforthelastthreeyears,criticalunbundled 
network elements have been effectively unavailable because of the Eighth Circuit's decision on Rule 315@), 
competition has existed only at the margins and has been limited to podm of the highest volume customer 
matkets.). 

* I 3  

DPUC Comments at 3. 
Illinois Commission Comments at 2; califomia PUC Comments at 3-4; conneaicut 

n 
2'4 b e r i t e &  ~omments at 64-65. 
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P mount of regulatory involvement, will allow carriers to deploy resources to provide 
service to the greatest number of consumers instead of conducting regulatory 
proceedings. 

when it would be appropriate to grant incumbent LECs pricing flexibility for certain 
interstate access services based on the existence of competition for those In 
the Pricing Flexibility Order, we stated that the triggers we adopted were policy 
determinations based on our agency expertise and our interpretation of the record before 
us in that proceeding. We acknowledged, however, that the use of triggers to measure 
competition precisely is not an exact science, particularly because we lack verifiable data 
from competitors concerning the deployment of their facilities. Given this constraint, and 
our desire not to impose heavy administrative burdens on the industry or conduct 
protracted proceedings to determine the extent of competition, we devised pricing 
flexibility triggers based on “objectively measurable 
collocation arrangements in a given wire center.”‘ We found that it is appropriate to give 
incumbent LECs pricing flexibility when competitors have made an irreversible, sunk 
investment in facilities, and that collocation by competitors in incumbent LEC wire 
centers is a reliable indication of sunk investment by competitors.’’* Specifically, to 
obtain pricing flexibility, we required incumbent LECs to show that “ut leust one 
competitor relies on transport facilities provided by a transport provider other than the 
incumbent at each Wire center listed in the incumbent’s pricing flexibility petition as the 
site of an operational collocation arrangeme~~t.’”’~ 

13 1 .  We note that we established recently collocation-based triggers to determine 

such as the number of 

n 

132. It is not appropriate to use these types of triggers to determine whether 
alternative sources of network elements are actually available as a practical, economic, 
and operational matter. As we explain above, the ability of one competitor to serve 
certain customers in a particular market is not indicative of whether, without unbundled 
access to the incumbent LEC’s facilities, competifve LECs could provide service to other 
customers in the same market or to customers in other markets. While the triggers we 
adopted in the Pricing Flexibiliw Order allow us to determine when an incumbent LEC 
can reprice its services to respond to competition, they do not allow us to evaluate 
whether the incumbent LEC can withhold access to the inputs that requesting carriers 
need to provide competitive services in the first place. In order to undertake this 
evaluation, we must consider the cost, timeliness, quality, ubiquity and operational 

P 

’I3 Access Charge Reform and Price Cap Performance Review f i r  Local Exchange Carriers, 
CC Docket Nos. 96-262, et d., Fifth Repoa and Order and FuIther Notice of Proposed Rulemaldn& FCC 99- 
206, paras. 77-141 (rel. Aug. 27, 1999) (Pricing Flexibility Order). 

’I6 ~d at para 84. 

’” ~d at para n. 
‘I8 Id. atparas. 81-86. 

‘I9 Id at para 82 (emphasis added). 
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characteristics of alternative elements. As we explain above, discerning the practical, 
economic, and operational viability of these alternatives is technical, complex, and subject 
to considerable uncertainty.22o Based on the record before us, we do not believe that we 
can develop reliable triggers based on objectively measurable criteria to make this 
determination, In particular, the administrative difficulty associated with developing 
triggers that capture the cost, timeliness, quality, ubiquity, and operational factors of 
alternatives in every wire center throughout an incumbent E C ’ s  service territory requires 
us to reject such an approach. Indeed, the Commission chose precisely to adopt triggers 
in the Pricing Flexibiliiy Order:2’ because we found that they were administratively easy 
to apply. Conversely, it would not be administratively easy to apply triggers to determine 
which network elements the incumbent LECs must unbundle. Moreover, the use of 
triggers also does not allow us to evaluate whether the unbundling obligations we ado t 
are consistent with the goals of the Act, as the Supreme Court has required us to do. 2 2 f  

133. Moreover, a national list of unbundled network elements will facilitate the 
introduction of rapid competition by eliminating needless litigation that would result from 
unbundling requirements that differ in every market. Such litigation would require 
incumbent LECs, competitive LECs, and the state commissions to expend considerable 
time and resources to litigate issues surrounding whether a particular unbundled network 
element should be available to individual carriers seeking to serve specific customers or 
specific areas of the state. Although there has been significant litigation over the past 
three years regarding the incumbent’s duty to unbundle elements under section 
251(~)(3),’~~ we believe that reestablishing a national list, subject to the Supreme Court’s 
mandate to include a rational limiting standard, will reduce the likelihood of hrther 
litigation and its accompanying delays and costs, in all fifty states. 

134. Promotion of Facilities-Based Comuetitioa Investment. and Innovation. We 
find that adoption of a national list will facilitate the deployment by competitors of their 
own facilities. Permitting competitors to obtain access to unbundled elements on a broad 
basis will allow these carriers to acquire sufficient customers and essential market 
information to enable them to determine whether construction of new facilities is 
justified. We believe that it is through self-provisioning their own facilities that 
competitive LECs will have a greater ability to serve all classes of customers. 

135. Ameritech claims that the Commission “dismissed outright” the principal 
goal of the 1996 Act to encourage new investment and innovation by all competitors in 
the market when it adopted national unbundling rules.224 According to Ameritech, the 

See supra Section (IV)(B)(4)@)(ii). 

Pricing Flexibilily Order at para 11. 

Iowa Utils. Ed., 119 S. Ct at 734. 

220 

222 

223 Id. at 736. 

Ameritech Comments at 17. 224 
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n national unbundling rules adopted in 1996 protected ineficient competitors and 
discouraged efficient entrants from investing and innovating in telecommunications 
services as the Act intended.22’ Based on the incumbents’ own evidence, we find this 
argument lacking in credibility. 

136. The incumbent LECs have submitted a market study in this proceeding, the 
USTA UNE Report, that details the competitive LECs’ investment in their own facilities 
on an element-by-element basis since the passage of the 1996 Act, and during the time 
that the Commission’s national unbundling rules have been in effectzz6 Although the 
Commission’s unbundling rules have been the subject of extensive litigation, none of the 
parties dispute that competitors have used unbundled elements, particularly unbundled 
loops and transport, where these elements have been made available. Yef the 
incumbents’ UNE Report shows that competitors have built nearly 30,000 miles of fiber 
within the top 50 MSAs, serving nearly 15 percent of all commercial office 

137. The USTA UNE Reuort also states that comoetitors have deuloved 
approximately 700 switches to s&e medium and large business customers.22’ The report 
indicates that these carriers have deployed fixed wireless connections to extend their fiber 
networks out to many more customers.229 The incumbents also assert that many 
competitors are providing advanced services by attaching their own facilities to the 
incumbent LEC’s unbundled cooper Overall, the incumbents estimate that 
competitive LECs are offering service over approximately 2.5 million facilities-based 
lines in the incumbents’ service territories.231 As explained more hlly below, these 
facilities are still not available broadly enough to prevent competitive LECs, in most 
cases, from being impaired in their ability to provide service without access to the 
incumbent’s network. Nonetheless, the data presented by the incumbents shows 
significant and growing investment by the competitive LECs. Accordingly, we find no 
merit in the claim made by Ameritech and other incumbent LECs that unbundling 
elements will impede the Act’s goal of encouraging new investment and innovation in 
telecommunications services. 

225 Id 11-21. 

USTA Comments, Peter W. H u h  and Evan T. Leo, UNE Fact Repolt ( U T A  UNE 

Id. at II-6, III-3. 

Id at 1-1. 

Id. at 11-4, In-10 to 12. 

216 

Report). 

227 

228 

229 

Id at VI-19-20, 230 

231 Id. at IJI-16 me incumbent LECs state that this total excludes US West’s tenimy.) 
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/- 138. The incumbents also claim that national unbundling requirements will 
discourage them from investing and innovating, articularly if they have to unbundle 
elements for the provision of advanced services!’ While we desire to do nothing to 
discourage investment and innovation by all carriers, we note that the Commission’s 
national unbundling policy has clearly not discouraged incumbent LECs from seeking to 
serve new markets, Although in the Local Competition First Report and Order, the 
Commission did not order unbundling of certain equipment used in providing advanced 
services, it made clear that the states could extend the incumbents’ unbundling obli ations 
as necessary to account for changes in technology and to address local conditions. 
Incumbent LECs have therefore known since 1996 that they might eventually be required 
to unbundle elements used to provide advanced services. Moreover, last year, in the 
Advanced Services Order and NPRM, we sought specifically comment on whether to 
unbundle facilities used to provide advanced services.234 Notwithstanding the fact that 
the incumbents have been on notice that they could be required to unbundle facilities used 
to provide advanced services, the incumbents have announced aggressive rollout plans for 
xDSL service.23s In fact, a recent financial analyst’s report indicates that advanced data 
services currently comprise an average of 9.9 percent of the revenues of the BOCs and 
GTE.236 Although the incumbents claim that competitors have deployed more advanced 

2 4  

See Ameritd Comments at 25-27, BellSouth Reply Comments at 7-9; SBC Reply 232 

Comments at 27. 

233 

234 

Local Competition FirstReprt and Order, 11 FCC Rcd at 15619, pam 234 

Deployment of Mreline Services Ofiring Advanced Telecommunications Capabili&, CC 
Docket No. 98-147, M e “  Opinion and Mer and Notice of Proposed Rulemaking, 13 FCC Rcd 
24012,24092-93, paras. 180-82 (AdvancedServicesMemorandum Opinion and Order andNPRM), 
remanded US West Communicationsv. FCC, No. 98-1410 @.C. Cir. Aug. 25,1999). 

23s Today‘s broadband services include services based on digital subsuiber line technology 
(commonly referred to as XDSL), and include ADSL (aSymmeec digital subscriber line) services. See, e.g., 
Communications Daily, Nov. 20,1998,1998 WL 10697801 (Bell Atlantic announces plans to deploy xDSL 
capable lines in Boston and New York City to a total of three million customers); Communications Daily, 
Feb. 9,1999,1999 WL 7578715( Bell &tic announces that its xDSL service will pass by 20 million 
households in-region by the end of 2000, with 10 or 11 million lines qnalified for XDSL upgrade by that date); 
Communicafions Daily, Jnly 29,1999,1999 WL 7580057 (Bell Atlantic and GTE announw that the total 
number of XDSLSapable lines available in-region by year’s end will be 17 milkon, and that they will have 
ADSL capabdity installed in 550 central offices by year’s end, thereby allowing it to serve potenaally as many 
as 6.1 million DSL lines); Communications Daily, July 21,1999,1999 WL 7580000 (SBC announces that it 
had 32,000 DSL customers as of the end of 2d quartex 1999. SBC plans to reach 10 million homes with 
XDSL-capabIe Wires by the end of 1999); US West at 
h t t D : / / \ l w w . u s w e s t c ~ a ~ ~ ~ m m ~ t ~ o ~ n o l / 7 . h t m l  (US WEST launched ADSL service in 40 in- 
region mmopolitan areas, Jan 29,1998); BellSouth at 
hm://www.bellsouthcthcno.com/oroactlv ’ e/donunents/rende/l6942.html (BellSouth announced roll-out of 
BellSonth.Net Fast Access ADSL himnet service in 30 mukets. Service began in seven key d e t s :  New 
Orleans, Atlama, B i ” ,  Jacksomrille, Raleigh, Charlotte, and Ft Lauderdale encompassing 1.7 million 
customers by the end of 1998. It states that service will extend to 23 additional markets in 1999.). 

236 Daniel Remgold and Ehud Gelblum, Telecom Services- Local, MerriU Lynch & Co., July f i  

12, 1999, at 3. 
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/‘. services equipment than the incumbents have they nevertheless acknowledge 
that the incumbent LECs are offering advanced services in 7 of the 10 largest MSAs and 
in 22 of the top 50 We find these statistics to be significant because they 
demonstrate that the development of competition, and the threat of losing revenue and 
customers to carriers offering advanced services, provides a powerful incentive for 
carriers to invest. 

139. We therefore conclude. as the Commission did in the Local Competition 
First Reporf and Order, that by adopting a national list of elements, and by gi&g the 
states the flexibility to add elements as technology and local market conditions change, 
we will not discourage incumbent LECs from investing and deploying innovative 
services.239 The incumbent LECs will have an increased incentive to reduce their 
operating and capital costs and to introduce new and innovative services that will increase 
the overall usage level of their networks as they face competition for all of their services. 
Moreover, the Commission’s pricing methodology includes a risk-adjusted return on 
capital and economic depreciation for the incumbent as part of the forward-looking 
rate.240 As we indicated above, we are also adopting a “necessary” standard that hlly 
protects the incumbents’ intellectual property associated with proprietary network 
elements when those elements are used by the incumbent to differentiate its products from 
those of its  competitor^.^^' We therefore do not find merit in arguments that the adoption 
of a list of network elements that must be unbundled nationwide will discourage 
innovation and investment by incumbent or competitive LECs. 

140. Certaintv in the Marketulace. We find that a national list ofunbundled 
elements will provide uniformity and predictability that will facilitate the development 
and implementation of national and regional business plans by competitive LECs, thereby 
extending the benefits of competition for the greatest number of consumers. We agree 
with the California PUC that a national list will allow multi-state competitors to create a 
national business plan with the knowledge that a set of network elements will be available 
in all states.242 Indeed, we fmd that the unavailability of elements on a nationwide basis 

To the extent that network innovations are “ k e n  by equipment vendors, they are not 237 

subject to the “g des we adopt 

238 USTAUNERepoItat VI-19. 

Local Comptition FirstRepi? and Order, 11 FCC Rcd at 15626, para 245 (“We are noi 239 

persuaded that national rules will discourage i n c ”  LEG from developing new technologies and 
services; to the. con ha^^, based on OUI experimce in other telecommwni~ons madcets, we believe that 
competition will stimulate innovationby incumbent LECs.”). 

Local Competition FirstReport and Order, 11 FCC Rcd at 15849-50, paras. 686-88; MCI 
WorldCom Comments at 9 and Tab 2, Decl. of John E. Kwoka, at para 25. 

See supra Section IV(B)(2). 

California PUC Comments at 3.  See also CPI Comments at 5; MCI WorldCom Comments 

241 

242 

at ii, 5; Net2000 Comments at 4-5. 
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would jeopardize the usefblness of unbundled elements as a method of serving the 
maximum number of consumers.243 

141. We also continue to believe that national unbundling requirements will 
provide financial markets with greater certainty regarding the elements that are available 
to competitive LECs. Such certainty should reduce the risk of entry, thereby making 
more capital available at less cost to new entrants and fledgling competitors.z“ We do 
not agree with Ameritech that a national list would perpetuate uncertainty in capital 
markets because carriers would challenge the list regardless of what elements it 
contains.245 As stated above, we believe that a national list will actually reduce the risk of 
litigation. 

142. Administrative Practicalitv. We find that a national list of unbundled 
elements is administratively easier for the Commission, the states, and the industry to 
apply than a list that varies on a state-by-state or market-by-market basis. As we stated in 
the Notice, application of the “necessary” and “impair” standard is fa~t-intensive.’~~ 
Determining the availability of practical alternatives to the incumbents’ network elements 
on a market-by-market basis, even through the use of bright-line tests as proposed by the 
incumbent LECs, would potentially require the Commission or the states to analyze the 
availability of alternatives in almost every wire center. In addition to creating uncertainty 
in the market, such a proposal would consume enormous amounts of resources and time, 
thereby undermining the goal of the Act to bring the benefits of rapid competition to all 
consumers. Such an approach would also require a new analysis each time a new carrier 
sought to initiate service in a particular market, and would likely lead to additional 
litigation by adversely affected carriers.247 We do not believe that Congress or the 
Supreme Court had in mind the adoption of a procedure that would impose such an 

P 

243 For example, MCI WorldCom points out that the Commission declined to order nationwide 
unbundling of certain elements in the Local Competition First Reprl  and Order, including subloop elements 
and dark fiber. It states that this led to dozens of state commission arbitrations and subsequent lawsuits, and 
that where detemimtions have been made on the availability of these elements, MCI WorldCom reports that 
the outcomes have been inconsistent fiom one state to another, for reasons having nothing to do with 
geographic or market differences. It states that the result has been that comphtive LECs have been unable to 
formulate. any national or regional m e g i e s  that rely on the use of dark fiber or subloop elements. MCI 
WorldCom Comments at 7-8. 

244 See ~ o a h ~ o i n t  comments at 2 ~FIUUWI, as the commission correctly anticipate4 the 
establishment of national myirements for unbundled elements has assisted NorthPoint in its effolts to amact 
capital by providmg ‘financial markets with greater ceaairdy in assessing new enhants’ business plans”’). 
The availability of a national list of elements will also provide Ceaainty for innrmbent LECs seeking to raise 
capital to enter ma&& outside of their senice territories. 

245 h e r i t a h  comments at 64 

246 Notice at pam 12. 

247 c See MGC Comments at 8 (stating that a national list is an administrative necessiw and 
r q i d  for business catainty). 
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undue-and unworkable-administrative burden on the Commission, the states, or the 
industry. 

143. Reduced Redation. We believe that a national list of elements that 
contains discrete geographic and product market exceptions will result immediately in 
reduced regulation. Moreover, a national framework under which elements can be 
removed from the national list is consistent with the deregulatory goals of the Act. 
Reduced regulation will occur as we remove elements from the list as requesting carriers 
are no longer impaired without access to those elements, and it othenvise does not hrther 
the goals of the Act to continue requiring incumbent LECs to unbundle them. 

D. Modification of the National List 

1. Background 

144. In the Local Competition Order First Report and Order, the Commission 
acknowledged that the rapid pace and ever-changing nature of technological advancement 
in the telecommunications industry made it essential that the Commission retain the 
ability to revise the rules as circumstances change. The Commission noted that, absent 
such ability, its rules might impede technological change and frustrate the 1996 Act’s 
overriding goal of bringing the benefits of competition to consumers of local phone 
service. Accordingly, the Commission determined that, in addition to identifying 
unbundled network elements that incumbent LECs were required to make available at the 
time the original rules were adopted, it had the authority to identify additional or different 
unbundling requirements that would apply to incumbent LECs in the h t ~ u e . ’ ~ ~  

P 

145. In the Local Competition Order First Report and Order, the Commission 
also determined that state commissions could impose additional unbundling requirements, 
as long as the requirements were consistent with the 1996 Act and our re a h ~ n s . ’ ~ ~  The 
Commission codified this grant of authority in section 5 1.3 17 of its rules‘ The 
Commission believed that the states’ authority to impose additional requirements, 
combined with its ability to modify the national unbundling rules, provided the necessary 
flexibility to accommodate any truly unique conditions that might exist.2’” The 

248 Local Competition Order First Report and Order, 11 FCC Rcd at 15626, para 246. The 
Commission also noted that its existinp rules set forth a process by which incumbent LECs could request a 
waiver of the quirements adopted in the Local Competition First RepH and Order. Id at 15625, para 244. 

Id We based this @ant of authority on 47 U.S.C. 252(e)(3), which states: “Preservation of 
Authority. -Notwithstanding paragraph (2), but subject to section 253, nottung in this section shall prohibit a 
State commission from establishing or enforcing other requirements of State law in its review of an 

requirements.” 47 U.S.C. 252(e)(3). Section 252(e)(3) requires interconnection agreements to be submitted 
to the state commission for approval. 

249 

inclwhg mpiring compliance with i n m t e  telecommunications senice quality standards or 

250 47 C.F.R 51.317. 
A 

Local Competition Order First Report and Order, 11 FCC Rcd at 15625, para. 244. 
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F Commission, however, did not address the issue ofwhether states could remove elements 
from the national list. 

146. In the Notice we sought comment on whether the Commission should adopt 
an approach that would allow sunset or modification of the section 253(c)(3) unbundling 
obligations as technology and market conditions evolve over time.2s2 We noted that, 
under our rules, states have the authority to impose additional unbundling 
requirements.2s3 We sought wmment on whether section 251(d)(2), or any other 
provision of the Act, provides the Commission with the authority to delegate to the states 
the responsibility of removing network elements from any national requirement.2s4 We 
sought comment on proposals for a mechanism for removal, including which party should 
bear the burden of proof.255 We asked whether the Commission should consider a phase- 
out period for network elements removed from the national list. Further, we asked 
whether we should institute a period of time during which incumbents could not seek 
removal of network elements from our new unbundling rules.256 We also asked whether 
we could adopt a “sunset” provision.257 

and subtract elements from the national list:58 while the Vermont and Illinois state 
147. Several of the state commissions argue that they have the authority to add 

Notice at paras. 11,36. 252 

253 Id atpara 14 (citing 47 C.F.R 5 51.317; LocalCompehhon FmtReportandOrder, 11 
FCC Rcd at 15641-42, paras. 281-83). In the Notice, we noted that the Supreme Court‘s analysis of d o n  
251(d)(2) might have a bearing on Rule 51.317, butthat the Court did not d k d y  address that issue. We also 
noted that the Commission asked the Eighth Circuit for a voluntary remand of Rule 5 1.3 17 so that the 
Commission may consider it in light of the Supreme Court’s decision Notice at 14, n.2 1, In requesting a 
remand~omtheEighthCircuiStheCo“issiondidnotattempttodefendthesubstanceofRule51.317. 
NothinginthisOrderinterfem orisintendedtointerferewiththeEighthCircua‘sjurisdictionoverthiF 
mer. 

254 Notice at paras. 14,38. As part of this inquixy, we asked if the Commission should be able 
to review state decisions to remove network elements. Id at para. 14. 

lS5 Id. at para 37. We asked ifthere was a modification of an unbundling mphment whether 
anincumbat LEC should be q t h d  to continue to unbundle apa”lare1ement identified in an 
intemnnection agreement until the date that the agreement expired. We also asked whether an incumbent 
LEC should be able to refuse to unbundle a network element that is no longer required when negotiating a 
new contract with other par!ies. Id. at para 36. 

Id at para 37. 

’”I Id atparas. 39-40. 

”* Iowa Comments at 2 (“Network elements should be added or moved by the state 
commissions purmant to the record made before the commissions in proceedings to arbitrate and modify 
interconnection agreements.”); New Yo& DPS Comments at 5-6; Ohio PUC Commems at 3-5; Oregon PUC 
Comments at 1; Texas PUC Comments at 3 (“It is the Texas PUC‘s belief that the Commission has the 
authority to allow states to have substantial discretion in the addition or removal of nehvork elements &om the 
presumptive national list .); Waslungton UTC Comments at 7 (claumng that “the Commission could 

r’. 
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r‘ commissions argue that the Commission should establish a set of unbundling obligations 
to which the state may add additional unbundling ~bligations.”~ BellSouth argues that 
states should be able to add or remove unbundled elements in a particular zone?6o SBC 
and GTE oppose allowing the states to add or subtract elements.261 US West argues that 
states should be able to determine whether network elements no longer need to be 
unbundled, but that they not be allowed to add network elementsz62 The vast majority of 
competitive LECs that commented in this proceeding, as well as NTIA and ALTS, argue 
that the states should be allowed to add, but not to remove, elements from the national 
list.263 

implement som- analogous to state commission authority to ‘subtract’ elements from the federal list”); 
NARUC Reply Comments at 3. 

2J9 Vermont PSB Comments at 4-5 (arguing that the Act “establish[es] a/lwr beneath which 
State regulatory bodies may not go, but not a ceiling on State efforts to encourage competition’”(s in 
original)); Illinois Commission Comments at 4. See also Kentxky PSC Comments at 1-2 (arguing that “state 
commissions should evaluate issues involving [unbundled network elements] not specifically prescribed by 
the [Commission]”); California PUC Comments at 9,13 (4% the Commission to delegate to the states the 
authmty to remove network elements added by the states); Connecticut DPUC Comments at 4. 

f i  

260 BellSouth Comments at 29-30. As part of its proposals, BellSouth argues that the 
Commission should establish a “si~ong presumption” against addmg network elements to the list 

SBC Comments at 18-19; GTE Comments at 29 

US West Comments at 29-32. 

NTIA Comments at 42, n.114; ALTS Comments at 56;  CoreComm Comments at 10-12; 
e.spire Joint Comments at 7; Joint C o m e r  Advocates Comments at 5-6; McLeod Comments at 3; MGC 
Comments at 7; Net2000 Comments at 6; NEXTLINK Comments at 5-7 OpTel Comments at 3,14: F” 
Comments at 10; Qwest Comments at 40-42; RCN Comments at 4-5; AT&T Reply Comments at 67; 
CoreComm Reply C o n “  at 7; Level 3 Reply Comments at 12; MCI WorldCom Reply Comments at 10- 
1l;RCN Reply Comments at 10. See also Covad Comments at 6 (opposing state authority to m o v e  network 
elements fromthe naiional list) Mea0 One Comments at 19 (arguing that the Act does notpmvide the 
Commission with the authority to delegate to states the responsibtlity of removing network elements from the 
national list); Cable & Wmless Comments at 45-46 (owsing  state authrity to m o v e  network elements 
from the national list). But see TRA Comments at 29-3 1 (arguing that for the first two years the Commission 
should review petitions, but, subsequently, state commissions should be able to add or remove network 
elements pursuant to the case law established during the first two years); Excel Comments at 19 (stating that it 
“would not object to d e s  giving the States a sigruficani role in determining whether to remove [unbundled 
network elements] from the mandatory list after the iniIial threeyear period”); ALTS Reply Comments at 6 
(“The Commission only should consider adopting a mechanism for state-by-state removal of ["died 
network elements] from the ~ t i d  list after a two year period during which the Commission’s unbundling 
d e s  are allowed to be giventheir full effect. . . .”). 

262 

263 

n 
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n 

2. Discussion 

a. Modification of the National List by the 
Commission 

148. As discussed above, section 251(d)(2) grants the Commission authority to 
establish a national list of network elements that are subject to the unbundling 
requirements of the Act.264 Given the rapid changes in technology, competition, and the 
economic conditions of the telecommunications market, we expect that the list of 
unbundled network elements that meets the standards of section 251(d)(2) will change 
over time. We therefore 
national rules periodically. 

ree with commenters that we will need to reevaluate our 
3 6 5  

149. The need to reassess periodically the availability of elements outside the 
incumbent’s network is borne out by the changes that have taken place since we first 
adopted our unbundling rules three years ago. For example, the evidence in this 
proceeding indicates that competition is developing in some geographic markets for 
certain customer groups, (e.g., medium and large businesses in major metropolitan areas). 
Only by periodically reevaluating the availability of alternative network elements outside 
the incumbent’s network can we truly determine whether the incumbent’s network should 
be unbundled in order to meet the requirements of section 251 and the goals of the Act. 
We therefore conclude that as market conditions change and new technologies develop, 
we will periodically revisit the issue of what elements are subject to the unbundling 
obligations of the Act. 

150. Although we will periodically revisit our unbundling rules, we believe that 
it would be inconsistent with our overall policy goals to consider petitions to remove 
elements from the national list immediately upon adoption of this order.266 Specifically, 

264 See supra section @V)@). 

265 California PUC Reply Comments at 13; New York DPS Comments at 1,7; ALTS 
Comments at 6; CoqTel  Comments at 54; Cox Comments at 37-38; KMC Comments at 27; Level 3 
Comments at 24: MCI WorldCom Comments at 11; McLecd Comments at 3; RCN Comments at 27; 
Rhythms Commads at 3,28; AT&T Reply Comments at 5 1; KMC Reply Comments at 27; Rhythms Reply 
Comments at 14. See also Allegiance Comments at 24; Cable & Wireless Comments at 46; GTE Reply 
Comments at 79-80. But see OpTel Comments at 14-15 (arguing it is p r e ”  to establish mecbankm for 
removal); Sprint COmmeIlts at 40 (arguing that it is premature to address this issue at this time). Sprint is also 
concerned that “if the Commission gives any encouragement at a l l  to [a] waiver option, it is likely to be 
inundated with such requests.” Sprint Comments at 41. The California PUC recommends that the review 
process begin three years after the adoption of a minimal list California PUC Reply Comments at 13. 
Allegiance recommends that removal be considered on an incumbent LEC-by-hcumkmt LEC basis. 
A l l e h e  Commaas at 25. 

h 

See ALTS Comments at 6-7; MCI WorldCom Comments at 11; Sprint Comments at 41 
(arguing for a five year “quiet period”); ALTS Reply Comments (recommending a two-year “gestation” 
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as discussed above, the rules we adopt today seek to provide a measure of certainty to 
ensure that new entrants and fledgling competitors can design networks, attract 
investment capital, and have sufficient time to attempt to implement their business 
plans.267 Entertaining, on anudhoc basis, numerous petitions to remove elements from 
the list, either generally or in particular circumstances, would threaten the certainty that 
we believe is necessary to bring rapid competition to the greatest number of consumers. 
In addition, entertaining numerous petitions on an ad hoc basis would undermine the goal 
of implementing unbundling rules that are administratively practical to apply. 

15 1. We expect to reexamine our national list of network elements that are 
subject to the unbundling obligations of the Act every three years.268 We note that many 
of the first interconnection agreements negotiated in 1996 are now approaching expiration 
of their typical three-year terms and will be eligible for renewal. We expect parties to 
implement the requirements of this Order as they negotiate new interconnection 
agreements. We find that a similar three-year time frame for reevaluating the unbundling 
obligations is warranted to provide competitors with reasonable certainty for a period of 
time that is sufficient time to implement their plans. Revisiting our rules in three years 
should provide sufficient certainty to the carriers and capital markets and should provide 
carriers with sufficient time to implement their plans.269 

152. We decline to adopt a rule mandating that elements will not be subject to 
unbundling after a date certain in the future. Several parties have suggested that it would 
be extremely difficult for us to predict a date at which a particular network element would 
no longer meet the ‘‘necessw and “impair“ standards of section 251(d)(2).270 As noted 
by the Illinois Commission, in the three years since the Act was implemented, no BOC 
has demonstrated that it satisfies the competitive checklist in section 271. In 1996, few 
would have expected that three years later BOCs would not have qualified for section 271 
approval. This suggests that it would be similarly very difficult for us to predict, at this 
time, the date at which incumbent network elements would no longer be subject to 
unbundling obligations under section 25 1. Moreover, we note that we find no basis in the 

period); Rhythms Reply Comments at 14 (arguing that a two-year period may be too short). 

267 Sprint Comments at 41. See also Excel Comments at 19. 

Accord California PUC Reply Comments at 13; CO Space Comments at 16; Excel 
Comments at 19; MCI WorldCom Comments at 13 and Tab 2, Ded. of John E. Kwoka, para. 38; AT&T 
Reply commentsat51. 

*‘’ 
See ALTS comen t s  at 7 (advocating a two year review cycle).  his is consistent with the 

MFJ’s hi-ennial review process. The review may begin after approximate only two years of experience so 
that it can be completed in theyear intervals. 

270 Illinois Commission Comments at 15-16; Choice One Joint Comments at 27; MCI 
WorldCom Comments at 12; OpTel Comments at 14; RCN Comments at 26; Sprint Comments at 42-43; 
KMC Reply Comments at 27-28; Sprint Reply Comments at 12. See also CoreComm Comments at 40; KMC 
Comments at 27-28; Level 3 Comments at 24; California PUC Reply C o n “  at 14; Pilgrim Reply 
comments at 12. 

n 
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record before us to make predictive judgments about when an unbundling standard will 
no longer be met for particular network elements. Thus, at this point in t h e ,  we do not 
have enough information and experience to determine what events would lead to an 
automatic sunset of one of our unbundling requirements. Accordingly, at this time, we 
decline to adopt a sunset provision for removing network elements from the national list 
adopted in this Order. 

b. Modification of the National List by the States 

153. We agree with commenters that section 251(d)(3) provides state 
commissions with the ability to establish additional unbundling obligations, as long as the 
obligations comply with subsections 25 l(d)(3)@) and (C).271 Section 25 l(d)(3) states 
that: 

In prescribing and enforcing regulations to implement the 
requirements of this section, the Commission shall not preclude the 
enforcement of any regulation, order, or policy of a State 
commission that- 

(A) establishes access and interconnection obligations of local 

exchange carriers; 

@) is consistent with the requirements of this section; and 

(C) does not substantially prevent implementation of the 
requirements of this section and the purposes of this part.272 

154. This section ofthe statute allows state commissions to establish access 
obligations of local exchange carriers that are consistent with our rules implementing 
section 25 1 .2n We believe that section 25 l(d)(3) grants state commissions the authority 
to impose additional obligations upon incumbent LECs beyond those imposed by the 
national list, as long as they meet the requirements of section 25 1 and the national policy 
framework instituted in this Order. As explained below however, we find that state-by- 
state removal of elements from the national list would substantially prevent 
implementation of the requirements and purposes of this section of the Act. 

155. Section 51.3 17 of the Commission’s rules codifies the standards state 
commissions must apply to add elements to the national list of network elements we 

271 California PUC Comments at 74; Washingon UTC Comments at 6-7; Ameritech 
Comments at 48-49; “ T L I N K  Comments at 6, n.17; NTIA Comments at 42; Allegiance Reply Comments 
at 13 (quoting 47 U.S.C. 5 251(d)(3)); MCI WorldCom Reply Comments at 12-13; NARUC Reply Comments 
at 4; Washington UTC Fkply Comments at 5 4 .  But see SBC Comments at 19 (arguing that section 251(d)(3) 
prevents states f” addmg network elements to the list). 

F ’’’ 47 U.S.C. Q 251(d)(3). 
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r- adopt in this Order.214 In its current form, Rule 5 1.3 17 reflects the Commission’s 
interpretation of the necessary and impair standards adopted in the Local Competition 
First Report and Order. Inasmuch as we have modified the ‘‘necess@ and “impair” 
standard to respond to the Supreme Court’s directive, we must also amend Rule 51.3 17 to 
reflect the new standards. Accordingly, we modify Rule 5 1.3 17, to bring it into 
compliance with our new standards and the Supreme Court’s decision. Modification of 
this rule will enable state commissions to add additional unbundling obligations 
consistent with sections 251(d)(3)(B) and(C) of the Act.2” 

156. We agree with the California PUC that states have the authority to remove 
network elements added by the states. Thus, if a state commission, pursuant to section 
251(d)(3), adds a network element to the list of network elements an incumbent LEC 
must provide, state commissions also have the authority subsequently to remove those 
elements thev add.216 As discussed above, section 25 l(d)(3)(A) allows state commissions . ,. _ .  , 
to impose additional unbundling Obligations as long as they comply with subsections 
251(d)(3)@) and (C). If a state commission determines that the additional unbundling 
obligations it imposed no longer comply with section 251, it must remove those 
obligations pursuant to section 251(d)(3). Beyond ensuring that removal ofthose state- 
imposed obligations are consistent with sections 25 1 and 253 of the Act, the Commission 
has no authority to prevent a state from removing a state-imposed unbundling obligation. 
Furthermore, state commissions that have imposed additional unbundling requirements, 
pursuant to section 5 1.3 17 of our rules, will need to periodically revisit such decisions to 
determine whether such decisions continue to comply with the standards articulated in 
this Order. 

157. We conclude that, at this time, removing network elements from the 
unbundling obligations established in this Order on a state-by-state basis would not be 
consistent with the goals of the 1996 Act. Specifically, in this proceeding, we have 
examined each network element identified previously by the Commission or by the 
parties, and we have made an affirmative finding as to whether or not the particular 
element now satisfies the unbundling standards of the Act as clarified by the Supreme 
Court. Moreover, we have considered how unbundling these elements will affect the 
development of competition in the local markets as contemplated by Congress, and 
whether unbundling particular elements will hrther the goals of the Act. Indeed, we have 
found that unbundling particular network elements is necessary to hrther the goals of the 
Act. Consequently, at this time, state decisions to remove these network elements from 

California PUC Comments at 8; Washington UTC Comments at 6; Allegiance Reply 213 

Comments at 13-14. But see GTE Comments at 29; SBC Comments at 18-19. 

‘I4 47 C.F.R 5 51.317. 

27s Rule 5 1.3 17 also codifies the standard under which this Commission wiIl consider which 
network dements must be unbundled See Appendix C. 

P 

California PUC Comments at 9; California PUC Reply Comments at 13. 276 
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P the national unbundling obligations would “substantially prevent implementation of the 
requirements of section 251,” as prohibited by subsection 25 l(d)(3)(C). 

P 

158. Furthermore, we find that there are compelling policy reasons for not 
removing elements from the national list on a state-by-state basis at this time.277 
Unbundling obligations that vary f?om state to state in the near hture would substantially 
undermine the reasons discussed above for implementing a national list in the first 
instance.278 We agree with commenters that argue that state-by-state removal of network 
elements from the national list, at least in the near future, would lead to greater 
uncertainty in the market and would hinder the development of competition. 279 As 
discussed above, we have determined that national unbundling mles promote competition 
in telecommunications market by guaranteeing that a specific set of network elements 
will be available nationwide for a minimum amount of time.”’ 

159. We agree with the California PUC and other state commissions that having 
a guaranteed list of network elements provides enough certainty to allow competitive 
LECs to develop and implement regional and national business plans.28’ Creating 
certainty and predictability in the market will also benefit competition by enabling 
competitors to raise capital at lower cost to create and enhance their networks.282 If each 
state could remove immediately the unbundling obligations established in this Order, 
competitors would not have the benefit of knowing how long an element would be 
available on an unbundled basis in any given locale. The resulting uncertainty would 
frustrate the ability of carriers to plan and implement competitive entry strategies 
developed to serve customers on a regional or national basis. 

277 Covad Comments at 7. Allegiance suggests that once the Commission has gained some 
experience with removing elements from the national list that it might be possible to formulate guidelines and 
tum the process over to the states. Allegiance Comments at 25. This would be an appropriate inquiry when 
this COmmissionreViewsthe~onalliStinthreeyem. Seesuprapam 151. 

278 CompTel Comments at 53; Cable & Wirelea Comments at 45-46; CoreComm Comments 
at 9,ll-12; MGC Comments at 7; Net 2000 Comments 5-7; NEXTLWK Comments at 5 6 ,  CoreComm 
Reply Comments at 7. See also supru Section (lV)@). 

279 Illinois CommisSiOn Comments at 3; Kentucky PSC Comments at 2; ALTS Comments at 6; 
CompTel Comments at 53; CoreComm Comments at 9; NTIA Conunents at 42, n114; CoreComm Reply 
comments at 9. 

See ConneCtina DPUC Comments at 3 (arguing that a “I national list should 
facilitate competition by “iz& new entrant’s cost by taking advantage of economies of scale as they 
enter multiple local markets); Kentucky PSC Comments at 2; MGC Comments at 6. 

California PUC Comments at 3; Kentucky PSC Comments at 2; CoreComm Comments at 
9;calif0miaPucReplyc0mmentsat 13. 

/4 
282 MGC Comments at 7; Noahpoint Comments at 2. 
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f l  160. We also agreewith commenters that state-by-state removal of network 
elements from the national list would complicate negotiation of interconnection 
agreements and would most likely lead to increased litigation.283 Indeed, it could force 
competitive LECs, each time they seek to enter into an interconnection agreement, to 
demonstrate that the identified elements continue to meet the standards ofthe Actzg4 
Once an incumbent LEC is able to convince a state commission that the element no 
longer meets our unbundling standard, the ruling would likely set a precedent for other 
LECs. In addition, the possibility that a state decision in one interconnection proceeding 
could affect all interconnection agreements would require competitive LECs to monitor 
the status of these arbitrations even if they are not participants in the arbitration. We 
therefore agree with the Illinois Commission that having only this Commission remove 
elements from the national list makes it easier for the states to resolve disputed issues 
during inter-carrier negotiations and arbitrations.285 

competitive LECs to challenge the unbundling obligations set forth in this Order.286 In 
addition to the delay and uncertainty created by litigating the unbundling obligations of 
incumbent LECs, state commissions, as well as incumbent LECs and competitors, would 
be faced with the additional costs of litigation.287 Many state commissions and small 
carriers have limited resources and would be unduly burdened if they were have to 
finance on-going litigation of the unbundling rules.288 Moreover, as several state 

161. We believe that incumbent LECs have more of an incentive than 

n 
283 Illinois Commission Comments at 4; CoreComm Comments at 9; Covad Comments at 7-8, 

27; MCI WorldCom Comments at 6-7; MGC Comments at 8; NEXTLINK Comments at 6; Qwest Reply 
Comments at 42. 

284 GSA Comments at 4 (arguing that uniform standards eliminate ‘‘the need to establishbasic 
requirements for unbundling in each instance”); Net2000 comments at 3 (clanning that ‘‘nnifm nationwide 
d e s  would avoid relitigation of the same issue in dozens of jnrisdictions”); Qwest Comments at 41. See also 
prism Comments at 4; Kh4C Reply Comments at 2. 

Illinois commission Comments at 4; Connecticnt DPUC Comments at 3. See also 285 . 
California PUC Comments at 3 4  (stating that a national list “facilitates the arbitdon process in individual 
states”); GSA Comments at 4 (chimag that ‘‘uniform unbundling standards will help state regulators to 
conduct arbitmiom. . . without the need to establish basic repuirements for u&“g in each instance”); 
NorthPoint Comments at 2 (stating that “~t iona l  quirements have significantly eased the burden of 
intemnnection negotiations and arbihations for NorthPoint“); Qwest Comments at 39 (citing Loco1 
Compelition First Report and Order, 11 FCC Rcd at 15,528, para 56); Qwest Reply Comments at 42; 
Rhythms Reply Comments at 13 (argning that a national list will streamltne ’ the state arbi!m!ion pmcess). 

286 

287 

CoreCo“ Fbply Comments at 9. See also Qwest Comments at 41-42. 

Prism Comments at 4-5; Qwest Comments at 41; CoreComm Reply Comments at 3. See 
also Allegiance Reply Comments at 3 4  (statug that the Commission’s national d e s  ‘‘eliminated the need to 
litigate in state after state an- LEC‘s obligation to offer access to loops and other Wcular network 
elements that facilities-based [wmpetifive E C s ]  need to offer service”); CoreComm Comments at 9: Covad 
Comments at 7-8,27; MGC Comments at 7-8, Sprint Reply Comments at 12. 

f l  288 ALTS Comments at 6; Covad Comments at 7-8,27; TRA Comments at 3 1. See also 
Allegiance Comments at 3. 
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P commenters and NARUC note, section 252(e)(6) appears to limit review of state 
commission decisions to federal district court.289 Thus, each state decision could 
eventually lead to litigation in the federal courts, creating even more uncertainty and 
hrther delaying the benefits of competition to consumers. 

V. APPLICATION OF THE STANDARD TO INDIVIDUAL 
NETWORK ELEMENTS 

A. Loops 

1. Background 

162. In the Local Competition First Report and Order, the Commission found 
that incumbent LECs must provide local loops on an unbundled basis to requesting 
carriersZgo The Commission concluded that such access was technically feasible and 
would promote competition in the local exchange marketzg’ The Commission, at that 
time, did not require subloop unbundling, or specify whether “dark fiber” fell within the 
definition of the loop.292 The Local Competition First Report and Order also did not 
address the status of “inside wire” (wiring located inside the customer premises but 
owned by the incumbent). 

163. In the Notice, we stated that it was our strong expectation that, under any 
reasonable interpretation of the “necessary” and “impair” standards of section 25 l(d)(2), 
loops would be subject to the section 251(c)(3) unbundling obligations.293 The Notice 
also requested that parties discuss specific costs and analyze the availability of alternative 
sources ofthe loop 

164. In general, incumbent LECs contend that the definition of the loop should 
not include high-capacity loops that serve large business customers, dark fiber, inside 

Iowa Commati at 3; Florida PSC Comments at 2-5; NARUC Comments at 3-4; Texas 289 

PUC commati at 5. 

Local Competition FirstReport and Order, 11 FCC Rcd at 15689-90, para 377. 

291 rd 

Id. at 15695-96, pacas. 390-391 (subloop unbunming). Da& fiber is defined as “[u]nusd 
fiber through which no light is transnme ’ cl, or installed fiber optic cable not canying a signal” It is “dark” 
because it is sold without light communicatiolls transmission. The [carrier] leasing the fiber is expected to put 
its own elemonics and signals on the fiber and make it ‘‘light’’ Hany Newton, Newton ’s Telecom Dictionmy, 
14h ed F’ublidung New Yodc, 1998) 197-98 (Newton’s Telecom Dictionory). 

293 Notice at para 32. (We noted that, in the Local Competition First Report and Order, even 
innrmbentLECsagreedthattheloopnetwoIlrelementmustbeunbundledpursuanttosections251(~)(3)and 
251(d)(2) ofthe Act). 

294 Nohce at para 33 
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c wire, and loop conditioning.29s State r e p t o r y  commissions and competitive LECs 
argue that loops should be ~nbundled.’~ The state commissions disagree among 
themselves as to whether or not competitive providers are impaired without access to dark 
fiber. They also disagree as to whether dark fiber should be included within the loop and 
transport unbundled network elements definitions or be unbundled as a separate network 
element.297 

2. Discussion 

165. We conclude that LECs must provide access to unbundled loops, including 
high-capacity loops, nationwide. We find that requesting carriers are impaired without 
access to loops, and that loops include high-capacity lines, dark fiber, line conditioning, 
and certain inside wire. Requiring carriers to obtain loops from alternative sources would 
materially raise entry costs, delay broad-based entry, and limit the scope and timeliness of 
the competitor’s service offerings. As described below, we conclude that neither self- 
provisioning loops nor obtaining loops from third-party sources is a sufficient substitute 
that would justify excluding loops from an incumbent LEC’s unbundling obligation under 
section 25 l(c)(3). 

a. Definition 

166. In the Local Competition First Report and Order, the Commission defined 
the loop as “a transmission facility between a distribution frame, or its equivalent, in an 
incumbent LEC central office, and the network interface device at the customer 
premises.”298 The Commission also stated that the definition included, for example, two- 
wire and four-wire analog voice-grade loops, and two-wire and four-wire loops that are 
conditioned to transmit digital signals, such as x D S L Z ~ ~  The Commission did not, 
however, specify whether “dark fiber” fell within the definition of the 

n 

See, e.g., Amaitech Comments at 101-102; BellSouth Comments at 64; GTE Comments at 29s 

63-68; SBC Comments at 23-24; U S West Comments at 38-39. 

296 See, e.g., Kenlucky PSC Comments at para 3; Ohio PUC Comments at 13; Texas PUC 
Comments at 14; CompTel Comments at 34-35; e-Spire Joint Comments at 23; Focal Comments at 6-7 Level 
3 Comments at 15; MCI WorldCom Comments at 43; Qwest Comments at 59-61. 

See, e.g., Florida PSC Comments at 8-9; Illinois Commission Comments at 15; Iowa 297 

comments at 9. 

Local Competition FirstReporj and Order, 11 FCC Rcd at 15691, para 380. 

“xDSL” refers to the various kinds of Digital Subscriber Line savice, such as ADSL 

298 

299 

(Asynchronous Digital Subscriber Line) and HDSL (High-bit-rate Digital Subscrik Line). Id, at 11.823. The 
definition includes the provisiOn of aoss-connect facilities. Id. at 15693, pam 386. 

F-. 
300 In the Local Competition First Report and Order, the Commission refrained from limiting 

the transmission technology that would fit the loop definition, stating only that the “definition includes,jor 
exumple, two-wire and four-wire analog voice-grade loops, and two-wire and four-wire loops that are 
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167. We modify the definition ofthe loop network element to include all 
features, functions, and capabilities of the transmission facilities, including dark fiber and 
attached electronics (except those used for the provision of advanced services, such as 
DSLAMs) owned by the incumbent LEC, between an incumbent LEC’s central office and 
the loop demarcation point at the customer  premise^.^" In order to secure access to the 
loop’s full functions and capabilities, we require incumbent LECs to condition loops. 
This broad approach accords with section 3(29) of the Act, which defines network 
elements to include their “features, functions and capabilities.”3o2 Our intention is to 
ensure that the loop definition will apply to new as well as current technologies, and to 
ensure that competitors will continue to be able to access loops as an unbundled network 
element as long as that access is required pursuant to section 25 l(d)(2) standards. 

168. Termination ofthe Loou. The loop definition the Commission adopted in 
the Local Competition First Report and Order defined the loop as terminating at the 
network interface device (NID) at the customer premises.303 We find the demarcation 
point preferable to the NJD in defining the termination point of the loop because, in some 
cases, the NJD does not mark the end of the incumbent’s control of the loop facility.304 
Where incumbents maintain ownership and control over a portion of the loop beyond the 
NJD, the definition of the loop as set forth by the Commission in the Local Competition 
Firsf Report and Order may not provide the competitor with actual access to the 
subscriber.3os 

conditioned to transmit the digital signals needed to provide services such as ISDN, ADSL, HDSL, and DSl- 
level signals. Id at 15691, para. 380. (emphasis added). For a definition of dark fiber, see supra 11.292. 

In other words, our revised definition retains the dehition h m  the Local Competition 
First Report and Order, but replaces the phrase “network interface device” with “danafiatl ‘on- and 
makes explicit that dark fiber and loop conditioning are among the ‘‘feature$ fimctions and capabilities” of the 
loop. Issues regarding an incu” “2’s  obligationto afford access under section 251(c)(3) to facilities 
that it c&ok but does not own are bang adQessed in the Competitive Networks Notice. 

47 U.S.C. 153(29) 

The network interface device (ND) is the cross-connect device used to connect loop 

302 

’03 

facilitiestoinsidewking.47C.F.R §51.319@)(1). Until 1990,theCo“issionmandatedtheconnedonof 
inside wiring to the Public Switched Telelphone Network through a canier-imhlled jack to ensure the easy 
disconnection of inside wire if network harm should occur, and to limit access to the protector on the c a n i d s  
side of the demarcah ’on point Review of Sections 68,104 and 68.213 of the Commrssion’sRules Conceming 
Connection of Simple Inside UWng to the Telephone Network cmdpetition forModflcation of Section 65.213 
of the Commission‘s Rulesfiled by the Electronic IndustriesAssociotion, Repolt and Order and Further Notice 
of Proposed Rulemakkg, CC Docket No. 88-57,5 FCC Rcd 4687, at para 3 (1990). 

’04 See, e.g Ohio PUC Comments at 19-20; AT&T Comments at 83-85; CoreComm 
Comments at 35-36; Mediaone Comments at 16-19; OpTel Comments at 7-12; RCN Comments at 20-21; 
Teligent Comments at 2-10; WinStar Comments at 2-13. 

30s See CoreComm Comments at 35-36; Kh4C Comments at 22; OpTel Comments at 7; Letter 
/’. f“ W. Kenneth Ferree, Attorney, OpTd, to iWagaiie RSalas, S e “ y ,  Federal Communications 

Commission, CC Docket Nos. 96-98 and 99-217 (filed July 22,1999). 

79 



Federal Communications Commission FCC 99-238 

e 169. Section 68.3 of our rules defines the demarcation point as that point on the 
loop where the telephone company’s control of the wire ceases, and the subscriber’s 
control (or, in the case of some multiunit premises, the landlord’s control) of the wire 
begins.306 Thus, the demarcation point is defined by control; it is not a fixed location on 
the network, but rather a point where an incumbent’s and a property owner’s 
responsibilities meet.3o’ The demarcation point is often, but not always, located at the 
m i n i u m  point of entry (WOE), which is the closest practicable point to where the wire 
crosses a property line or enters a building.308 In multiunit premises, there may be either a 
single demarcation point for the entire building or separate demarcation points for each 
tenant, located at any of several locations, depending on the date the inside wire was 
installed, the local carrier’s reasonable and nondiscriminatory practices, and the property 
owner’s  preference^.^'^ Thus, depending on the circumstances, the demarcation point 
may be located either at the NID, outside the NID, or inside the NID. 

170. Although inside wire typically consists ofjunction and utility boxes, riser 
cable, and horizontal distribution wiring within an apartment building, it can also include 
the loop facility within a campus, a commercial park, or a garden apartment complex. 
We note that Teligent prefers the term “intra-building wiring,” to emphasize that the plant 
in question is not always inside the customer premises, but may, especially in multiunit 
buildings, exist primarily within the landlord’s, rather that the subscriber’s,  premise^.^" 
Yet even the term “intra-building wire” may suggest limitations that do not apply in some 
situations, because “inside” wire is often out-of-doors, as is the case at garden apartments 
and campuses, among other places.”’ Thus, although we refer to “inside wire” and 
“customer premises,” for the sake of convenience, we acknowledge that the wire may be 
out-of-doors, and the “customer” may be a subscriber, a landlord, a condominium, a 
university, and so on. 

n 

47C.F.R 568.3. See,e.g., GTECommentsat89;MGcCommentsat19-20 

Any loop plant that exists beyond the demarcation point is, by definition, beyond the 

306 

307 

incumbent LEC‘S  ContrOL 

47 C.F.R 5 68.3. (“The ‘minimum point of amy’ [is] either the closest practicable point to 308 

where the wiring crosses a propaty line or . . . enters a multiunit building or buildings.”). 

309 See 47 C.F.R 5 68.3@)(2) for further definition of the term “ d d o n  pow as it 
applies in multiunit installations. See also Teligent Comments at 5-6 @roviding a graphic ilIustration of 
possibilities). In the Competitive Networks Notice, we have sought comment on how the definition of the 
demarcatl ’on point under Part 68 affects access to multiple tenant environments by competitive 
telecommunications providers, inclnding whether an inambent LEC‘s control over the loop for purposes of 
compeMive access may be greater than its control for purposes of installation and maintenance. Competitive 
Networks Notice at paras. 65-67. Accordingly, we may subsequently refine our criteria for determining the 
extent of an incumbent LEC’s ownership and con&ol, and hence the termination point of the loop, in 
accordance with the record developed in that proceeding. 

Teligent Comments at 4, n4. 

See, e.g., OpTel Comments at 7. 

310 

n 
311 
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f l  171. Defining the loop to terminate at the same point as the incumbent LEC’s 
control over facilities that it owns, will ensure that the competitor will be able to gain 
access to the entire loop, including inside 
Competitive Networks proceeding, we are seeking additional comment on the legal and 
technical issues arising from unbundled inside wiring and premises facilitie~.”~ We also 
note that Section 251(d)(2) imposes obligations only on incumbent local exchange 
carriers and not, for instance, on third parties (such as the owners of multi-tenant 
buildings). Thus, the rules adopted in this Order are not intended to give competitive 
service providers any additional legal rights vis-a-vis such third parties, including access 
to a multi-unit building over the objection of the property owner. Those issues are being 
addressed in other proceedings before the 

condition loops so as to allow requesting carriers to offer advanced services.31s The terms 
“conditioned,” “clean copper,” “XDSL-capable” and “basic” loops all describe copper 
loops from which bridge taps, low-pass filters, range extenders, and similar devices have 
been removed. Incumbent LECs add these devices to the basic co er loop to gain 
architectural flexibility and improve voice transmission capability ep“ Such devices, 
however, diminish the loop’s capacity to deliver advanced services, and thus preclude the 
requesting carrier from gaining full use of the loop’s capabilities. Loop conditioning 
requires the incumbent LEC to remove these devices, paring down the loop to its basic 
form. 

We note that, in our Access to 

172. Conditioned LOOOS. We clarify that incumbent LECs are required to 

173. GTE contends that the Eighth Circuit, in the Iowa Wtils. Bd v. FCC 
decision, overturned the rules established in the Locd Competition First Report and 
Order that required incumbents to provide competing carriers with conditioned loops 
capable of supporting advanced services even where the incumbent is not itself providing 
advanced services to those customers.317 We disagree. Although the Eighth Circuit 
overturned certain rules to the extent those rules required incumbent LECs to provide 
access to unbundled network elements at levels of quality superior to those the incumbent 
LECs provide themselves, the court also expressly affirmed the Commission’s 
determination that section 25 l(c)(3) requires incumbent LECs to provide modifications to 

3 L z  

313 

314 

We discuss “ihg of inside wire as a separable subloop at Section (V)(B) in@a. 

Competitive Networks Notice at p a  51. 

See, e.g., Access to Competitive Networks: Telecommunications Services Inside cyiring, CS 
Docket No. 95-189, First ReporI and Order and Second Further Notice of Proposed Rulemaking, 13 FCC Rcd 
3659 (1997). 

315 See also AdvoncedServicesMemorondum Opinion and Order andNPRA4.13 FCC Rcd at 
24036-37, paras. 52-53. 

3’6 See CovadReply Commentsat 13-14. 

317 GTE Comments at 86-87; GTE Reply Comments at 72-73. 

81 



Federal Communications Commission FCC 99-238 

r‘- their facilities to the extent necessary to accommodate access to network elements.318 We 
find that loop conditioning, rather than providing a “superior quality” loop, in fact enables 
a requesting canier to use the basic loop. Because competitors cannot access the loop 
with all its native “features, functions, and capabilities” unless it has been stripped of 
accreted devices, we conclude that loop conditioning falls within the definition of the loop 
network element, and is also consistent with the Eighth Circuit opinion. 

174. Dark Fiber. We also modify the loop definition to specify that the loop 
facilitv includes dark fiber.319 Dark fiber is fiber that has not been activated through 
connekon to the electronics that “light” it, and thereby render it capable of carrying 
communications services.320 Because it is in place and easily called into service, we find 
that dark fiber is analogous to “dead count” or “vacant” copper wire that carriers keep 
dormant but ready for service. Thus, we disagree with GTE’s argument that, unlike 
vacant copper, dark fiber does not qualify as loop plant.321 GTE maintains that extra 
“copper cable is installed to provide optimum flexibility” and contrasts this copper to dark 
fiber, which GTE terms ‘’unused inventory.” GTE clarifies that “[tlhese fibers remain 
dark until they are needed.”322 We find this to be a distinction without a difference, and 
conclude that both copper and fiber alike represent unused loop capacity. We find, 
therefore, that dark fiber and extra cop er both fall within the loop network element’s 
“facilities, functions, and capabilities.” 23 

2: 

175. AttachedElectronics. We conclude that, with the exception of Digital 
Subscriber Line Access Multiplexers @SLAMS), the loop includes attached electronics, 

3’8 Iowa UtilsBd v. FCC, 120 F.3dat813,n33 (citingLocalCompetition FirstReportand 
Order, 11 FCC Rcd at 15602, para 198). Covad notes that no party appealed to the S u p m e  Court the Eighth 
C i “ s  holding that 5 251(c)(3) quk8 incumbent LECs to provide such mcdifidons. Covad Reply 
Comments at 12. See also AT&T Comm- at 76. 

319 Notice at 34 (We asked paaies whether, in light of technological or commercial 
developments since adoption of the Local Competition First Report and Order, we should modify the 
definition of the loop to inchde dark film.). 

See Chace One Joint Comments at 25; CO Space Comments at 2; KMC Comments at 20- 320 

21. 

GTE Reply Comments at 6344. 

322 Id at 64. 

323 In designating dark fiber as a network element, we admowledge that some facilities that the 
incumbent LEC currently uses to provide service may not constitute network elements (e.g. unused copper 
wire stored in an incumbent LEc‘s warehouse). Defining a l l  such facilities as network elements would read 
the ‘‘used in the provision” language of seaion 153(29) too broadly. Dark fiber, however, is distinct in that it 
is unused loop capacity that is physically connected to facilities that the incumbent LEC cum& uses to 
provide service; was installed to hamile increased capacity and canbe nsedby mmpetitk LECs without 
installation by the i n ” t  Thus, we conclude that dark fiber falls within the statutory dehition of a 
network element 

r‘ 
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P 
including multiplexing equipment used to derive the loop transmission capacity.324 The 
definition of a network element is not limited to facilities, but includes features, functions, 
and capabilities as well.325 Some loops, such as integrated digital loop carrier P L C ) ,  are 
equipped with multiplexing devices, without which they cannot be used to provide service 
to end users. Because excluding such equipment from the definition of the loop would 
limit the hnctionality of the loop, we include the attached electronics (with the exception 
of DSLAMs) within the loop definition. By contrast, and as we discuss below, we fmd 
that the DSLAM is a component of the packet switch network element.326 

176. Hiah-Caoacitv Loom We disagree with incumbent LECs that high- 
capacity loops should be excluded from the definition of the High-capacity loops 
retain the essential characteristic of the loop: they transmit a signal from the central ofice 
to the subscriber, or vice versa. In a DSI loop, for example, the attached electronics boost 
the wire’s capacity, but the wire facility used for transmission of the traf€ic is 
indistinguishable from any other copper wire. Although it may be more profitable to serve 
customers over higher capacity lines, such differences do not support a modification of 
the loop dejinition to exclude high-capacity lines. Whether the Commission should 
refrain from unbundling high-capacity loops is another matter, which we discuss below in 
our unbundling analysis. 

177. For similar reasons, we reject US West’s argument that we should exclude 
from the definition the loop facilities that underlie private line and special access 
interconnection, because providing these services to competitors at lower-than-tariffed 
rates would “promote regulatory arbitrage and serve no valid statutory or public 

The Commission has not previously found that the requirements of section 
25 l(c)(3) are limited to any particular kind of service.329 Moreover, section 25 l(d)(2) of 
the Act refers to a “ . . . carrier seeking access to provide the services that i f  seeks to 

324 See, e.g. ALTS Comments at 4 1 4 ;  CompTel Comments at 32-33; MCI WorldCom 
Comments at 4546. Carriers providing advanced services use DSLAMs to split voice and data traffic and 
route each to the appropriate destination. For discussion of D S L W  see infra Section (V)@). 

32J 47 U.S.C. 153(29). 

See infra Section (V)@)(2) (packet switclung). 

See genera/& Ameritech Comments at 100-102; Bell Atlantic Comments at 37-39; Bell 

326 

327 

South Comments at 65-67,70-71; GTE Comments at 63-70; SBC Comments at 23-25,30; US West 
Comments at 3640. See also BellSouth Comments at 64. 

328 

329 

US West Commenk at 38-39. US West refers spedically to lines “DSl and higher.” 

See Local Competition FirstReport and Order, 11 FCC Rcd at 15679-15683, paras. 356- 
365. See also CompTel v. FCC, 117 E3d at 1073 (upholdmg the Commission’s decision to allow the 
incumw to collect the carria common line charge (CCLC) and 75 percent of the transpoa interconnection 
charge, until June 30,1997.) 

n 
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c ~ j t i e r . ” ~ ~ ~  We find no basis for placing a restriction on what services a carrier may offer 
using the loop network element. Indeed, the prospect of competition among carriers to 
provide services over the loop at prices that more closely reflect the provider’s costs 
seems to us to accord h l ly  with Congress’s intent in passing the 1996 Act. We do not 
now decide whether or not this analysis may extend to the enhanced extended loop 
(EEL), but rather seek comment on that issue in the Further Notice ofProposed 
Rulemaking, below.”‘ 

178. Cross Connects In the Local Competition First Report and Order, the 
Commission concluded that incumbent LECs must provide cross connect facilities 
between an unbundled loop and a requesting canier’s collocated equipment.332 The 
Commission emphasized this requirement because of its concem that incumbent LECs 
might have imposed unreasonable rates, terms, and conditions for such cross connect 
facilities in the past.333 Nothing in this Order disturbs the Commission’s findings 
regarding cross connect facilities. In particular, we continue our policy that incumbent 
LECs may recover the cost of providing such facilities in accordance with our rules 
governing the costs of interconnection and unbundling. Charges for cross connect 
facilities must meet the cost-based standard provided in section 252(d)(1), and the terms 
and conditions of providing cross connect facilities must be reasonable and 
nondiscriminatory under section 25 1(~)(3).”~ 

179. Because we agree with the Commission’s analysis of cross connect 
facilities in the Local Competition First Reporf and Order, we decline to include cross 
connect facilities within the definition of the loop network element.33’ We continue to 
view the cross connect as a means of interconnection with a network element, rather than 
as part of the network element. We require, however, that incumbents provide cross 
connect facilities according to sections 252(d)(1) and 251(c)(3) at any technically feasible 
point that a requesting carrier seeks access to the loop. We conclude that such a 
requirement is needed wherever a competitor seeks access to the loop, because cross 
connection offers a potential bottleneck, and incumbents may have the incentive to 
impose unreasonable rates, t e m ,  and conditions for cross-connect facilities. 

P 

330 47 U.S.C.8 251(d)(2) (empfiasisadded). 

331 See inpa  section^. 

332 Local Competition First Repr t  and Ordec 11 FCC Rcd at 15693, pam 386. A moss 
connection is defined as “[a] connection scheme between cabling rims, subsystems, and equipment using 
patch cords or jumpers that attach to c c “ g  hasdware on each end” Newton ‘s Telecom Dictionary at 
187. 

”’ 
’34 

3’5 

Comments at 45-46. 

Local Competition FirstReport and Order, 11 FCC Rcd at 15693, para 386. 

47 U.S.C. $5 252(d)(1) and 251(c)(3). 

See, e.g., ALTS Commentsat 38-39; e.spire/Interm edia Comments at 23; MCI WorldCom P 
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b. Proprietary Concerns Associated with the Loop 

180. In the Local Competition First Report and Order, the Commission 
concluded that the technology associated with the loop is not proprietary in nature.336 
Parties in this proceeding have not identified any proprietary concerns associated with 
unbundled loops, and we find none. We therefore apply the “impair” standard of section 
25 I(d)(2), rather than the “necessaty” standard, to determine whether loops are subject to 
the unbundling obligations of the Act. 

c. Unbundling Analysis for the Loop in General 

18 1. We require incumbent LECs to provide unbundled access to loops 
nationwide. The record demonstrates that lack of access to unbundled loops impairs a 
carrier’s ability to provide the services it seeks to offer because requiring carriers to self- 
provision loops would materially raise entry costs, delay broad-based entry, and limit the 
scope and quality of the competitor’s offerings. We conclude that neither self- 
provisioning loops nor obtaining loops from third-party sources is an adequate alternative 
for loops that a carrier can obtain from an incumbent LEC under the section 251(c) 
unbundling obligation. We analyze the obligation to unbundle separable elements of the 
loop, such as inside wire, when we discuss subloop unbundling, below. We defer a 
decision on whether to unbundle the high frequency portion of the loop to a further 
proceeding. 

182. Cost and Timeliness. We agree with the argument that self-provisioning is 
not a viable alternative to the incumbent’s unbundled loops because replicating an 
incumbent’s vast and ubiquitous network would be prohibitively expensive and delay 
competitive entry.337 We find the reasons for unbundling the loop that the Commission 
articulated in the Local Competition First Report and Order are still valid three years 
later. In that order, the Commission recognized that, without access to unbundled loops, 
competitors would need to invest immediately in duplicative facilities in order to compete 
for most customers, and that such investment and construction would likely delay, if not 
prohibit, market entry and postpone, perhaps indefinitely, the benefits of telephone 
competition for consumers. Moreover, the Commission found that without access to 
unbundled loops, competitive LECs would be required to sink a large initial investment in 
loop facilities before they had a customer base large enough to justify such an 
expenditure, thereby increasing the risk of entry and raising the competitive LEC’s cost of 
capital.”’ By contrast, permitting a competitor to purchase unbundled loops from the 

336 

337 

Local Competition First Report and Order, 11 FCC Rcd at 15694, p a n  388. 

ATBIT Comments at 63-64; Covad Comments at 32; Focal Comments at 6; Qwest 
Comments at 59-61; RCN Comments at 15; Sprint Comments at 29. See also MCI WorldCom Comments at 
43 (loops comprise 44% of ILEC network investment); Local Competition First Report and Order, 11 FCC 
Rcd at 15690, pam 378 n.818 (Local loop plant comprises approximately $109 bilhi.). 
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338 Local Competition First Report and Order, 11 FCC Rcd at 15690, para 378. 
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P incumbent LEC allows the competitive LEC to build facilities gradually, and to deploy 
loops for its customers where it is efficient to do 

183. Nothing in the record of this proceeding leads us to a different conclusion. 
To the contraty, we find that, as a practical matter, building loop plant continues to be, in 
most cases, prohibitively expensive and time-consuming. Because of the size of their 
networks, incumbent LECs enjoy advantages of scope that competitors cannot 
replicate.340 We find that it would be unreasonable to expect a competitive LEC to invest 
the large sums of capital needed to build out ubiquitous loop plant before the competitive 
LEC has established a substantial and secure customer base. Unlike switches, which can 
be scaled to need, relocated if the business fails to develop, and which can accommodate 
a fluctuating customer base, much of the loop is often dedicated to a particular location. 
In addition, if the competitive LEC loses the customer back to the incumbent or to 
another competitor, the competitive LEC would probably bear the full loss of its sunk 
investment in the redundant 

184. We disagree with incumbents’ assertions that we should not unbundle high- 
capacity loops because competitive LECs have successhlly self-provisioned loops to 
certain large business customers. According to these commenters, the call concentration 
and revenue potential of “high-capacity” lines @S 1 and higher) make self-provisioning 
high-capacity lines an economically viable alternative to the incumbent LECs’ unbundled 
high-capacity 
regardless of its capacity.343 That some competitive LECs, in certain instances, have 
found it economical to serve certain customers using their own loops suggests to us only 
that carriers are unimpaired in their ability to serve those particular customers. This 
evidence tells us nothing about the customer the competitor would like to serve but 
cannot because the cost of building a loop from the customer premises to the competitive 
LEC’s switch is prohibitive. 

Building out any loop is expensive and time-consuming, 

f i  

339 ‘ 

’40 

Id at 15690, para. 378. 

See Illinois Commission Comments at 11-12; ALTS Comments at 36-37; AT&T 
Comments at 6246; CompTd Comments at 34-35; Covad Comments at 32; Focal Comments at 6-7; MCI 
WorldCom Comments at 43; Sprint Reply Comments at 6. 

34’ In theory, the enimnt could lease the loop to another competitive LEC, if one exists, but the 
other camplitor might have its loop needs met by the incumbent Lw3. 

342 See Ameritech Comments at 101-102; Bell Atlantic at 37-39; SBC Comments at 23-25; U S 
West comments at 36-40. Several of these parties cite the U S A  UNEReport at III-3 and III-16 (statjng that 
competitive LEC 6kr w e s  15% of all commercial office buildings and between 9% and 18% of all 
business lines from dense wire centers with collocation by one or more competitive LECs.). 

343 For example., assuming the availabihy of e m  conduit and pole space, the estimated 
cost for New England Voice & Data to install its own fiber is $46,680 per mile for a 96 fiber cable. Letter 
from Thomas Jones, on behalf of New England Voice & Data, LLC, to Magalie Roman Salas, Secretary, 
Federal Communicaiions Commission, CC Docket No. 96-98, at 6 (filed July 15, 1999). 
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c 185. For similar reasons, we reject BellSouth’s proposal that we not require 
incumbent LECs to unbundle larger business loops in Special Access Pricing zones 1 and 
2.’”‘’ Because of the expense inherent in building loops, we find that it would be 
extremely difficult for competitive LECs to overbuild the ubiquitous loop plant that the 
incumbents have built up over decades, even to serve businesses in urban districts. The 
enormous sunk investment required to install loops would inevitably lead to competition 
in patches, rather than the seamless competitive service of a Mly competitive market. 
Moreover, we find that using Special Access Pricing zones, as recently modified by the 
Commission, would provide incumbent LECs with discretion to define their own loop 
unbundling ~bligations.’~~ We agree with MCI WorldCom that the Special Access 
Pricing zone approach would grant incumbent LECs latitude to “change their 
methodologies for d e h i i g  zones to upset their competitor’s business plans.”346 We find 
that premising an incumbent LEC’s loop unbundling obligation on a geographic boundary 
defined, to a large degree, by the incumbent LEC itself could allow an incumbent LEC to 
mini ize  its unbundling obligation, and would not respond to a requesting carrier’s need 
for access to unbundled loops. 

186. In addition to the large costs of building loop plant, we agree with 
commenters in this phase of the proceeding that overbuilding the incumbent LEC’s loops 
would embroil the competitor in len hy rights-of-way disputes, and would require the 
unnecessary digging up of streets.34 Thus, we find that even if competitors were able to 
finance the replication of the incumbents’ loop plant, construction of new facilities would 
- at the least - materially delay competitors’ ability to bring their services to consumers. 
Such delays would frustrate the competitor’s ability to offer timely service to prospective 

F 

344 

345 

BellSouth Comments at 6446; BellSouth Reply Comments at 37-38, 

Incumbent LECs generally proceed through a three step process to assign central offices to 
mnes within a given study area In the lint step, an incumbent LEC ranks its wire centers in order of 
decreasing tntlic density, based on some measure of density chosen by the incumbent LEC. In the second 
step, the incumbent LEC sets breakpints within the zone density ranking to panition the wire centers into 
zones and finally, an incumbent LEC furtha adjusts the zones as it sees fit, based on geographic contigui~ or 
community of interest reasons. See m a n d e d  Interconnection with Local Telephone Company Facilities, CC 
Docket No. 91-141, Amendment ofthe Part 69 Allocation of General Support Facility Costs, CC Docket No. 
92-222. Report and Order and Notice ofProposedRulemaking. 7 FCC Red 7369 (1992) (Expanded 
Interconnection Order), vacated in part and 
Reconsidemtion, 8 FCC Rcd 127 (1993); Second Reconsideration, 8 FCC Rcd 7341 (1993); Second Report 
andOrder,8FCCRcd7374(1993);MemorandumopirUonandOrder, 9FCCRcd5154(1994),remanded, 
Fucflc Bellv. FCC, 81 F.3d 1147 (19%); 47 C.F.R 5 61.38@)(4). 

BellAtlantic v. FCC, 24 F.3d 1441 (1994); First 

346 MCI WaldCom argues that where a requesting Carria plans to purchase unbundled 
[elements], the incumbent LEC could change its methodology for ranking central offim tntlic density in such 
a way that the cenhal office changed zones, and the incumbent LEC was no longer requid to offer the 
[element] to requesting carrim. See Letter from Chuck Goldfarb, Dimtor, Law and Public Policy MCI 
WorldCom, to Larry Striddin& Chief, Common Carrier Bureau, CC Docket No. 96-98, at 7 (fled August 9, 
1999). 
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See, e&, AT&T Comments at 63-64; Focal Comments at 6; Qwest Comments at 60. 347 
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n customers. Although competitive LECs have successfully constructed loops in some 
circumstances, we find that the cost, risk, disruption, and delay of self-provisioning loop 
plant would, for many consumers, foreclose the benefits of competition.348 

187. Moreover, in the Local Competition First Report and Order, the 
Commission specified that the definition of the loop includes various grades of loops to 
allow transmission of digital signals needed to provide multiple services and DS 1-level 
signals.349 The Commission reasoned that the ability to offer various hnctions in 
competition with incumbent LECs could benefit small entities serving niche  market^.^" 
We continue to believe that access to these high-capacity lines is necessary for ubiquitous 
deployment of high-speed services, including high-speed Internet access. We therefore 
agree with competitive LECs that failing to assure access to high-capacity loops would 
impair their ability to provide the services that they seek to offer in broadband service 
markets.35’ 

188. Ubiauitv and Quality. We disagree with parties that argue that mobile 
telephones and fixed wireless offer an alternative to the incumbent’s loop, and that loops 
therefore should not be unbundled.352 Although we find these technologies promising, we 
conclude that they are not yet viable alternatives to the incumbent’s wireline loop 
facilities. In particular, we find that alternative loop technologies are not as widespread as 
the incumbent’s ubiquitous network. These alternatives do not offer the same 
hctionality as wireline service, and the data capabilities of these mobile services are 
generally inferior to wireline loops’ data transmission capabilities. Cellular and PCS 
telephone footprints, though expanding, are not ubiquitous. Indeed, millions of 
Americans are not yet served by mobile wireless 

f i  

Moreover, the sound quality 

348 See ALTS Reply Comments at 18-20; Level 3 Reply Comments at 3; RCN Reply 
Comments at 6; Qwest Reply at 50. 

349 In the Local Competition First Report and Order, the Commission stated that its detinition 
of the loop “. . . include$ for example. . . DS1-level signals.” Local Competition FirstRepr? and Order, 11 
FCC Rcd 15691 at para 380. 

350 Id at 15691, para 380. 

See, e.g., CompTel Comments at 32-34; e.spire Joint Reply Comments at 16; RCN 351 

Comments at 16. 

352 Ameritech Comments at 103-105; Bell Atlantic Comments at 36-39; BellSouth Comments 
at 67-75; GTE Comments at 6647; SBC Comments at 25-30; US West Comments at 37. 

3s3 See AT&T Comments at 67-72; Illinois Commission Comments at 11; ALTS Comments at 
37; Level 3 Comments at 15. 
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/4 of cellular and PCS service is not always equal to wireline service. 3s4 Fixed wireless 
cannot yet offer more than four Lines, or high-speed Internet c o ~ e c t i o n . ~ ~ ’  

189. We also disagree with the incumbent LECs’ argument that cable television 
service offers a viable alternative to the incumbent’s unbundled Cable service is 
largely restricted to residential subscribers, and generally supports only one-way service, 
not the two-way communications telephony requires.357 Moreover, we conclude that 
declining to unbundle loops in areas where cable telephony is available would be 
inconsistent with the Act’s goal of encouraging entry by multiple providers. Given that 
neither mobile nor fixed wireless can yet replace wireline service, if we were to take the 
incumbents’ approach, consumers might be left to a choose between only the cable 
company and the incumbent LEC. 

190. LOODS CaDable of Providine Hieh-SDeed Data Services. We conclude that 
permitting incumbents to deny access to basic loops stripped of accreted devices, i.e., 
“conditioned” loops, would preclude the ability of competitors to offer high-speed data 
services. Such unencumbered copper wire is necessary for requesting carriers to provide 
most types of xDSL service.’’* While some “flavors” of xDSL can be provided over 
loops with a limited number of impediments, as a general rule the yal i ty of such service 
- particularly the speed - is significantly diminished, compared to the service provided 
over unencumbered wires.3s9 DSL-capable loops provide end users with broadband data 
transmission, which allows rapid access to the Unbundling basic loops, with 
their full capacity preserved, allows competitors to provide xDSL services. This in turn 
will foster investment, innovation, and competition in the local telecommunications 

AT&T Comments at 67-69. Covad pints out that xDSL high-speed data service cannot be 354 

provided over cellular or PCS. Covad Reply Comments at 8. 

AT&T Comments at 69-70 3ss 

356 See, Ameritech Comments at 10345; Bell Atlantic Comments at 36; BeUSouth Reply 
Comments at 38-39; GTE Comments at 68-70; SBC C0”entS at 26-28; US West Comments at 37-38. 

3s7 AT&T Comments at 70-72. 

”* See, e&, Covad Reply Comments at 14; Noahpoint Comments at 14. As we explained in 
our rweat Advanced Services First Report and Order and KVPRM, xDSL technology provides multiple 
benefits to the consumer that cannot be achieved with traditional analog transmission. The use of xDSL 
modems allows !”mission of data wa the copper lwp at vastly higher speeds than can be achieved with 
analog data translus ’ sion. Moreover, combining xDSL technology with packet switching permits more 
efficient we of the network because information generated by multiple users can be sent over a 
telecommunications fauhty that in a circuit-switched environment may be dedicated to only one customer for 
the duration of a call. In addition, the customer can potentlauy make or- voice calls over the public 
switched network at the same time he or she is using the same line for high-speed data transnission 
AdvancedServices FirstRepart and Order and FNPRM, 14 FCC Rcd at 4766-67, paras. 9-10. 

3sq 

360 

Newton’s Telecom Dictionary at 38-39 

AdvancedServrces First Report and Order and FNPRM, 14 FCC Rcd at 4767, para. 10 
c 
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r'. marketplace. Without access to these loops, competitors would be at a significant 
disadvantage, and the incumbent LEC, rather than the marketplace, would dictate the pace 
of the deployment of advanced services.361 We also note that the availability of 
conditioned loops enables competitors to deploy xDSL service beyond the major 
metropolitan areas.362 Finally, we note our obligation under section 706 to encourage the 
deployment of advanced services by, among other means, promoting competition in the 
telecommunications market.363 

191. As the Commission stated in the Local Competition First Report and 
Order, requiring incumbents to provide conditioned loops will, in some instances, require 
the incumbent LEC to take affirmative steps to enable requesting carriers to provide 
services that the incumbent does not currently provide.364 We now clarify that we require 
the incumbent to provide loops with all their capabilities intact, that is, to provide 
conditioned loops, wherever a competitor requests, even if the incumbent is not itself 
offering xDSL to the end-user customer on that loop. Thus, incumbent LECs cannot 
refuse a competitive LEC's request for conditioned loops on the grounds that they 
themselves are not planning to offer xDSL to that customer. 

192. In the Local Competition First Report and Order, the Commission also 
stated that requesting carriers would compensate the incumbent LECs for the cost of 
conditioning the 
generally should not require devices to enhance voice-transmission, the requesting party 
should not be required to compensate the incumbent for removing such devices on lines 
of that length or shorter.366 

transmission enhancing devices on loops of 18,000 feet or shorter.367 Nevertheless, the 
devices are sometimes present on such loops, and the incumbent LEC may incur costs in 

Covad and Rhythms argue that, because loops under 18,000 feet 

r- 

193. We agree that networks built today normally should not require voice- 

See, Covad Comments at 36-37. Covad states that Bell Atlantic makes conditioned loops 
available only when Bell Atlantic seeks to provide ADSL sewice to end usem, Urns holding competitive LEC 
expamion plans hostage Untit Bell Atlantic is ready. Covad Comments at 36, n.63. 

362 

363 47 U.S.C. 5 706(a). 
364 

See, e.g., Covad Comments at 36 

Local Competition Firs! Report and Order, 11 FCC Rcd at 15692, para. 382. 

Id. 

Covad Comments at 42-43; Rhythms Reply Comments at 21 

See generally Bellcore Notes on the Network, Loop Transmission, Ch7.15, velcordia, 

365 

366 

367 

1997); Regis J. Bates and Donald Gregory, Voice and Data Communications Handbook Signature Edition, 
(McGraw-Hill New Yo&, 1993, at 76-77. 
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removing them. Thus, under our rules, the incumbent should be able to charge for 
conditioning such 

194. We recognize, however, that the charges incumbent LECs impose to 
condition loops represent sunk costs to the competitive LEC, and that these costs may 
constitute a barrier to offering xDSL services. We also recognize that incumbent LECs 
may have an incentive to inflate the charge for line conditioning by including additional 
common and overhead costs, as well as profits. We defer to the states to ensure that the 
costs incumbents impose on competitors for line conditioning are in compliance with our 
pricing rules for nonrecurring costs.’69 

195. In addition, we agree with commenters that argue that incumbent LECs 
must provide “trouble reports” to the competitive LECs for any hnction or capability of 
the accessed loop element, and that the incumbent may not limit such reports to voice- 
transmission trouble Not knowing whether or not the accessed line is functioning 
properly impairs a competitive LEC’s ability to provide service, because subscribers may 
tend to blame the new competitor, rather than the familiar incumbent, for any lapse or 
degradation of service. Thus, we conclude that, in so far as it is technically feasible, the 
incumbent must test and report trouble on conditioned lines, if requested by the 
competitor, for all of the line’s features, functions, and capabilities, and may not restrict 
its testing to voice-transmission only. 

196. Dark Fiber. We agree with commenters that argue that, because dark fiber 
provides high transmission capabilities at relatively low cost, unbundling dark fiber is 
essential for competition in the provision of advanced  service^.^" We reject the 
incumbents’ reasoning that, because competitive LECs have installed lit fiber to certain 
high-volume customers, they could also install their own dark fiber, and therefore are not 
impaired without access to the incumbent’s dark fiber.’” As with other loops, we decline 
to infer from competitive LEC self-provisioning in certain circumstances that, as a 
general matter, the expense and delay involved in laying fiber do not impair the ability of 

368 Local Competition FlrstReporfand Order, 11 FCC Rcd at 15692, para, 382. 

47 C.F.R 5 51.507(e). See generally 47 C.F.R 55 51.501 et seq.; Local Competition First 369 

Reportandorder, 11 FCCRcdat 15875-15876,paras. 749-751. 

MGC Reply Comments at 11. 

Illinois Commission Comments at 15; Iowa Comments at 9; Cable & Wireless Comments 
at 34; CO Space Comments at 7; GSA Comments at 7; Walk  Creek Comments at 17. See also Texas PUC 
Comments at 16; KMC Comments at 21. New England Voice & Data states that fiba loops are @cularly 
necessary to bring competition in advanced services to the residential madcet New England Voice & Data 
comments at 9-10, 

370 

371 
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GTE Comments at 32; US West Comments at 39-40. 372 
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entrants and other competitive LECs to provide the services they seek to offer.3n We see 
no reason to distinguish dark fiber from our general unbundling analysis for loops. 

197. US West argues that competitors do not need the incumbent LECs’ fiber 
because a wholesale market exists in loop fiber.374 We find, however, that the nascent 
wholesale market in fiber loop facilities is not yet extensive enough for us to conclude 
that competitors are not impaired without access to incumbent LECs’ unbundled dark 
fiber loops.375 We also agree with the argument that unbundled loops, including fiber, 
allow competitive LECs to build out their networks gradually.376 By supplementing their 
own facilities with unbundled fiber loops, a competitive LEC can offer advanced services 
ubiquitously and not limit its senice offering to small areas of concentrated demand.377 

198. Because fiber is currently a more significant component of interofice 
transport than the loop network element, we discuss as ects of dark fiber common to both 
elements when we discuss interoffice transport below. 
GTE raises concerns that incumbents, because of their carrier-of-last-resort obligations, 
have a special need for fiber reserves.379 As we explain in greater detail below, we find 
these concerns exaggerated, because the capacity of fiber can be increased many fold 
simply by increasing the power of the electronics that light it. We find, therefore, that a 
shortage of fiber capacity caused by unbundling is highly unlikely. 

8 8  We note here, however, that 

199. In addition, GTE and the Telecommunications Industry Association argue 
that requiring incumbent LECs to unbundle fiber will reduce their incentive to build fiber 
loops in the first p l a ~ e . ~ ”  We remain skeptical that this is the case, because incumbents 
face loop unbundling obligations no matter which technology they deploy. We note, 

373 
See New England Voice & Data Comments at 14-15 

US West Comments at 39-40. 

New England Voice & Data states that although Neon, NEES, and C2C offer fiber in the 

374 

375 

N o m  they do not offer fiber on a ubiquitous bas4 and thus are not a readily available, reasonable 
substituteforunbundleddarkfiber. NewEnglandVoice&DataCommentsat 13. 

376 RCNConrmentsat 15. 

377 New England Voice &Data Comments at 9-10. New England Voice & Data stat= that 
without unbmdled dark fiber loops, its ability to offer advanced senices would be limited to approximately 
two miles (“abont 12,000’’) from the central office. New England Voice &. Data Comments at 10. 

See infra Section (We). 
GTE Comments at 83-84. 

GTE Comments at 83-84, Letter from Derek R Khlopiq Regulatory Counsel, 
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Telecommunications Industry Asswiation, to Magahe R Salas, Se-, Federal Communications 

continue to build copper loop facilities wen though fiber could be deployed at no additional cost, because, 
according to TI.4, of being q u i d  to unbundle new fiber facilities.). 

Commi~sion, CC Dodret NO. 96-98, Attachment at 4-12 (filed Au~.  2,1999) (Statinp that incumben t LECs 
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however, that the Texas commission has already established moderate restrictions 
governing the availability dark fiber. 381 We do not wish to disturb the reasonable 
limitations and technical parameters for dark fiber unbundling that Texas or other states 
may have in place. If incumbent LECs are able to demonstrate to the state commission 
that unlimited access to unbundled dark fiber threatens their ability to provide service as a 
carrier of last resort, state commissions retain the flexibility to establish reasonable 
limitations governing access to dark fiber loops in their states. 

200. Goals of the Act We conclude that access to the full capabilities of 
incumbent LECs’ loop plant nationwide will further the goals of the Act. Requiring 
access to unbundled loops will promote the rapid development of competition and bring 
the benefits of competition to greater numbers of consumers. Access to unbundled loops 
will also encourage competition to provide broadband services. We are convinced that 
greater, not fewer, options for procuring loops will facilitate entry by com etitors, and 
that Congress intended for competitors to have these options available.”381) We find that 
the benefits of uniform loop unbundling outweigh the costs of creating a patchwork 
regime in which incumbents will seek to litigate whether particular loops should be 
unbundled or where an alternative to the incumbent LEC’s loop is arguably substitutable. 
For these reasons, incumbent LECs must provide unbundled access to their loop network 
element nationwide. 

201, Soectrum Unbundling. A number of parties request that the Commission 
identify loop spectrum as a separate unbundled network element.383 In particular, they 
argue that requesting carriers need access to the high-frequency loop spectrum on an 
unbundled basis in order to provide advanced telecommunications services, including 
xDSL. We decline, at this time, to identify loop spectrum as a separate unbundled 
network element. In the Advanced Services First Report and Order and FNPRM, we will 
consider whether the high-frequency spectrum of the loop qualifies as an unbundled 
network element and the operational issues associated with such unbundling.384 We 
believe that the record developed in that proceeding more fully addresses the issues 
associated with spectrum unbundling, and we therefore decline to address those issues in 
this proceeding. 
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See Texas PUC Comments at 16-18. 

Local CompetitionFirstReprtand Order, 11 FCC Rcdat 15718-15719, para441 

Covad Reply Comments at 9-1 1; Network Access Solutions COmmemS at 20-26; 383 

NoahPohi Comments at 14-16; Rhythms Comments at 16-18; Rhythms Reply Comments at 25-28. 

f i  384 AdvancedSewices First Repr t  and Order and F N P W ,  14 FCC Rcd at 4806-12, paras. 
96-107. 
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B. The Subloop 

1. Background 

202. In the Local Competition First Report and Order, the Commission declined 
to identify the feeder, feededdistribution interface (FDI), and distribution components of 
the loops as individual network elements.38’ The Commission noted, however, that 
subloop unbundling could provide competitors flexibility in deploying some portions of 
loop facilities, while elsewhere relying on the incumbent LEC’s facilities. In addition, the 
Commission noted that carriers would need access at points along the loop closer to the 
customer premises to provide some high bandwidth services, such as ADSL.386 The 
Commission also found that, although the record presented evidence mainly of logistical, 
rather than technical, impediments to subloop unbundling, proponents of subloop 
unbundling did not address technical issues raised by incumbent LECs. 387 The 
Commission stated that it would revisit subloop unbundling when the record on the issue 
had been more fblly developed. 388 

203, In the Notice, we sought comment on whether, due to technological 
changes, we should require subloop unbundling at the remote terminal or at other points 
within the incumbent LEC’s network. We sought comment on whether to unbundle 
incumbent-owned facilities on the end-user side of the NID. We asked commenters to 
apply the ‘‘necess@ and “impair” standards and to discuss costs and availability on an 
element-by-element basis. We also asked those commenters requesting fbrther 
unbundling of the local loop to discuss possible altemative~.~~’ 

204. Competitive LECs argue generally that they need unbundled access to 
subloop elements in order to: (1) connect their own facilities to the incumbent’s inside 
wire; (2) access loops that an incumbent LEC provides over integrated digital loop carrier 
(IDLC) technology; and (3) provide advanced services over xDSL.~~’ These commenters 

38J 

386 

387 

Local Competition FirstReportandOrder, 11 FCC Rcdat 15695-15696, paras. 390-391 

Id at 156%, para 390. 

Id at 156%, para. 391 

388 Id. 

389 Notice at para 33 

390 See, e.g., Choice One Joint Comments at 21; Inline Comments at 3-4; Level 3 Comments at 
17-18 RCN Comments at 22-23. Digital Loop Carrier @LO systems digitally encode and aggregate, Le. 
“multiple&” the tratFc from s u b s u ’ i ~ s ’  loops into DSl signals or higher for more efficient tranSnission or 
more extended range than traditionally permitted by copper loops. The d o g  signals are carried from 
customer premises to a m o t e  terminal (RT) where they are convexted to digital, mixed with other signals, 
and carried, generally aver fiber, to the LEC central office Integrated Digital Loop Carriers (IDLC) establish 
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argue that they are also financial1 burdened if they must pay for an entire loop when they 
need to use only a portion of it?’‘ Incumbents argue generally that competitors are not 
impaired without access to subloops; that technical and logistical impediments prevent 
subloop unbundling; and that network architectures differ too broadly to adopt an 
unbundling rule that applies nationwide.392 Several state commissions argue that subloop 
unbundlin requires a case-by-case analysis that the states are in the best position to 
perform.39q For example, Texas states that subloop unbundling meets the “impair” 
standard of section 251(d)(2) and requires subloop unbundling at the remote terminal.394 

2. Discussion 

205. We find that lack of access to unbundled subloops materially diminishes a 
requesting carrier’s ability to provide services that it seeks to offer. We also conclude that 
access to subloop elements is likely to be the catalyst that will allow competitors, over 
time, to deploy their own complementary subloop facilities, and eventually to develop 
competitive loops. Lack of access to subloops discourages competitive LECs from 
attempting to combine their own feeder plant with the incumbent’s distribution plant to 
minimize their reliance on the incumbents’ facilities. We also find that lack of unbundled 
access to the incumbent’s subloops would preclude competitors from offering some 
broadband services. Accordingly, we conclude that incumbent LECs must provide 
unbundled access to subloops nationwide, where technically feasible. 

a. Definition of the Subloop 

206. We define subloops as portions of the loop that can be accessed at terminals 
in the incumbent’s outside plant. An accessible terminal is a point on the loop where 
technicians can access the wire or fiber within the cable without removing a splice case to 

a direct, digital interhce with the switch at the LEC central office, which makes it diflicult, or even 
impossible, for competitors to access individual loops at that location “xDSL” refers to Digital Subscriber 
Loop; the lower case ‘‘X” is a place holder for the several versions, or “flavors” of DSL technology. DSL 
modems allow transnission of data over the copper loop at vastly higher speeds than can be achieved with 
analogdatai” ’ ‘on Inaddition, CustomersusingxDSL can make ordtnaryvoice Calls whileusing the 
line for high-speed data transnission xDSL cannot work over fiber, a d  it generally requires a “clean” (i.e., 
conditioned) copper loop. 

391 see, e.g., ohio PUC comments at 20 

See, e.g., GTE Comments at 87-89; SBC Comments at 30-3 1 

See, eg., California PUC Comments at 9-10 (Commission should establish guidelines, but 
allow parties to negotiate and states to arbitrate specific term); Florida PSC Comments at 8 (Subloop 
u n b “ g  shouldbe determined case-by-case); Ohio PUC Comments at 16-18 (States should develop policy 
on an ongoing basis as technologymusiness evolves). 

391 

393 

Texas PUC Comments at 15-16. Texas also describes limitations it imposes to safeguard f l  394 

the integrity of the network. Id. at 16. 
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reach the wire or fiber within.395 These would include a technically feasible point near 
the customer premises, such as the pole or pedestal,396 the NID (which we discuss 

or the minimum point of entry to the customer premises W O E ) .  Another 
point of access would be the feeder distribution interface (FDI), which is where the trunk 
line, or “feeder,” leading back to the central office, and the “distribution” plant, branching 
out to the subscribers, meet, and “interface.” The FDI might be located in the utility room 
in a multi-dwelling unit, in a remote terminal, or in a controlled environment vault 
(CEV).398 We acknowledge that some FDIs are more accessible than others; utility 
rooms are generally more spacious than vaults. A third point of access is, of course, the 
main distribution frame in the incumbent’s central office.399 

207. We believe that a broad definition ofthe subloop that allows requesting 
carriers maximum flexibility to interconnect their own facilities at these points where 
technically feasible will best promote the goals of the Act. Access to portions of the loop 
element at these points, Le., access to the subloop, will facilitate rapid development of 
competition, encourage facilities-based competition, and promote the deployment of 
advanced services. Our intention is to ensure that the subloop defmition will apply to new 
as well as current technologies, and to ensure that competitors will continue to be able to 
access subloop unbundled network elements as long as that access is required pursuant to 
section 25 l(d)(2) standards. 

b. Proprietary Concerns Associated with Subloops 

208. The record does not indicate, nor do commenters argue, that subloops are 
proprietary. Moreover, we do not discern any copyright, patent, or trademark or trade 
secrecy implications to subloop unbundling. We therefore apply the “impair” standard of 

395 Accessible taminals contain cables and their respeaive wire pairs that taminate on screw 
posts. This allows technicians to affix cross connects between bmding posts of terminals collocated at the 
same point Terminals differ h splice cam, which are inaccessible because the case must be breached to 
reach the wires within. For a discussion of outside plant, see Green, James Hauy, The Irwin Handbook of 
Telecommunications, McGraw Hill, New York (3dEd. 1997), at ch  6. 

396 The pole or pedestal is where the distdbution connects to the “drop.” The drop is the 
dedicated wire connecting the subscriber to the network 

397 In the Local Competition First Report and Order, the Commission defined the NID as a 
cross-connect device used to connect loop facilities to inside wiring Local Competition First R e p r t  and 
Order, 11 FCC Rcd ai 15697, para 392, n852. 

398 Controlled environments are necessary to pmtect the electronic devices, such as the 
multiplexing equipment on JDLC lines, 01 DSLAMs. The controlled anrirOnment is known as a “controlled 
environment vaulf‘ (CEV) if it is located below ground, and as a “hut” if it is located above ground. If the 
FDI is in a remote terminal in a utility room, there may be no dishibution or drop, and the loop may go 
directly from the feeder to inside wire. 

399 

capacity, or when c& lines, such as IDLC, cannot be accessed at that point, but must be accessed closer to 
the end user. 

We note that even central offices can present feasibility issues, as when they are filled to 
f i  
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r'- section of 251(d)(2)(B) to determine whether subloops are subject to the unbundling 
requirements of the Act. 

c Unbundling Analysis for Subloops 

209. We conclude that incumbent LECs must provide unbundled access to 
subloops. Applying our unbundling analysis, we conclude that lack of access to 
unbundled subloops at technically feasible points throughout the incumbent's loop plant 
will impair a competitor's ability to provide services that it seeks to offer. We agree with 
commenters that self-provisioning subloop elements, like the loop itself, would materially 
raise entry costs, delay broad-based entry, and Limit the scope and quality of the 
competitive LEC's service offerings.40o In addition, we find that access to subloop 
elements promotes self-provisioning of part of the loop, and thus will encourage 
competitors, over time, to deploy their own loop facilities and eventually to develop 
competitive loops where it is cost efficient to do so. 

210. We clarify that "technically feasible points" would include a point near the 
customer premises, such as the point of interconnection between the drop and the 
distribution cable, the NlD, or the WOE.  Such access would give competitors 
unbundled access to the inside wire subloop element, in cases where the incumbent owns 
and controls wire inside the customer premises. It would also include any FDI, whether 
the FDI is located at a cabinet, CEV, remote terminal, utility room in a multi-dwelling 
unit, or any other accessible terminal. 

P 

21 1. Cost and Timeliness. We agree with commenters that loop facilities, 
including subloop elements, are the most time-consuming and expensive network element 
to duplicate on a pervasive scale, and that the cost of self-provisioning subloops can be 
prohibitively expensive."' Self-provisioning subloops would require requesting carriers 
to incur significant sunk costs prior to offering services to end users.4o2 Requiring 
competitors to expend such sums would, at a minimum, delay entry and thus postpone the 
benefits of competition for consumers.4o3 

212. We are not persuaded by GTE's argument that, because the whole loop is an 
acceptable substitute, a competitor is not impaired without access to the s~bloop."~ First, 

400 See, e.g., ALTS Comments at 46-48; Choice One Joint Comments at 21; CoreComm 
Comments at 33-35; Level 3 Comments at 17-18; NorthF'oint Comments at 16; OpTel Commaus at 6-7. 

See, e.g., ALTS Comments at 37-38; AT&T Comments at 63-64, Focal Comments at 6-T 
Level 3 Comments at 15; MCI WorldCom Comments at 43-44; Qwest Comments at 59-61; RCN Comments 
at 15. See also Local Competition FirstReport and Order 11 FCC Rcdat 15690, para 378. 

401 

402 Local Competition First Report and Order, 11 FCC Rcd at 15690, para 378. 

403 Id 

404 GTE Comments at 86-87 
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f i  as we explain below, the undivided loop does not always afford competitors access to 
subscribers, as is the case with IDLC Also, as a rule, requesting carriers that 
supply their own facilities cannot afford to pay twice - first for the facilities they self- 
provision, and again for the incumbent's loop, including the portion that they do not 
utilize.406 We agree with the Illinois Commission that unbundling subloops provides 
greater efficiency for the requesting carrier because the carrier will not have to buy the 
entire loop to interconnect its own facilities with wiring on the customer premises.407 If 
competing carriers that need only a portion of the loop must either pay for the entire loop 
or forego access to that loop altogether, many consumers will be denied the benefits of 
competition. 

213. GTE contends that possible rights-of-way, zoning, power supply, and 
similar alleged impediments should prevent us from requiring the incumbent to provide 
loop sub-elements on an unbundled basis.408 We assume that GTE is referring to 
potential obstacles that the requesting carrier may encounter from cities, counties, electric 
power companies, and similar third parties when it seeks to interconnect its equipment at 
subloop access points. We find that such obstacles, however, to the extent they develop, 
are for the competitive LEC to resolve with the municipality or utility. Such obstacles are 
not relevant to our determination of whether the competitor is impaired without 
unbundled access to the incumbent's subloop elements, and do not absolve the incumbent 
from its obligation to provide unbundled access to those elements. 

214. Imuact on Network Ouerations. In order to encourage the development of 
facilities-based competition, requesting carriers must be able to interconnect their 
networks with the incumbent's network facilities that are designed to provide similar 
services. 

P 

215. First, if those competitors that are attempting to rely primarily on their own 
facilities are unable to interconnect near the customer premises, the end users those 
competitors target would have to forego the benefits of competition and new technology 
those competitors 
that, to the extent that requesting carriers are denied flexibility in connecting their 
facilities to the local loop, these carriers are impaired from developing their own network 

We agree with several state regulatory commissions that argue 

405 

406 

Choice One Joint Comments at 21; CoreComm Comments at 34. 

%e ohia PUC comments at 20 (stating that it is uneconomical for competitive LECS to 
purchase an entire loop just to obtain access to the rim cable.) See also MCI WorldCom Comments at 44-45. 

407 

408 GTE Comments at 88-89. 

Illinois Commission Comments at 14-15 

See, e.g., OpTel Comments at 7-8; Teligent Comments at 7-8; Winstar Comments at 2-3,5- 409 c 
7. 
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infra~tructure.~’~ In those instances where competitive carriers are able to self-provision a 
portion of the loop, lack of access to the part of the incumbent’s loop they need could 
impede the competitors’ ability to develop their own network architecture and provide 
new service offerings. On the other hand, the gradual self-provisioning that such access 
encourages could lead, in time, to conditions that would permit the eventual elimination 
of the loop element from the unbundling obligations of the Act. 

distribution plant before the wire passes to customer control at the demarcation point.4” 
In particular, a facilities-based provider’s ability to offer service in a multi-unit building 
or campus may be severely impaired if it must install duplicative inside wiring.412 We 
agree with the argument that requiring competitive LECs to convince landlords and 
customers to permit the construction of redundant inside wiring would substantially 
impede market entry and ~ompetition.~” Even if permission were obtained, over- 
building inside wire mi ht be sufficiently expensive and time-consuming to deter 
potential competitors. Thus, we conclude that access to these subloop elements at 
technically-feasible interconnection points is necessary for successful competition by 
facilities-based  competitor^.^'^ 

216. For example, wireless providers may require only the final leg of loop 

41% 

217. Second, carriers need unbundled subloops to serve subscribers currently 
served by IDLC loops. IDLC technology allows a carrier to “multiplex” and “de- 
multiplex” (combine and separate) traffic at a remote concentration point, or remote 
terminal, and to deliver the combined traffic directly into the switch, without first 
separating the traffic from the individual 

f i  
In such cases, competitors generally 

4’0 Illinois Commission Comments at 14-15 (statinp that subloop unbundling which allows 
competitive LECs flexibility in self-provisioning segments of the loop, allows them to provide their own 
facilities where conshuction is uncomplicated, and tie those facilities to the incumbent LEC‘s plant); Texas 
PUC Comments at 15 (stating that subloop un- would promote development, technological 
advancement, and new types of service.) 

4L1 ~epending onthe speafic architectwe, this interconnection point might be at the pedestal, 
the NID, the WOE, or any other accessible terminaL 

412 See, e.g., OpTel Comments at 74; Teligent Comments at 7-8; Winstar Comments at 2-3,5- 
7. 

4L3 

object to the disuption of installing duplicative wiring, we reject GTE’s argument that the existence of a 
“robustly competitive” 
the incumbent’s inside wire would not impair competitors’ ability to offer services. GTE Comments at 90. 

414 

4L5 

4L6 

See, e.g., RCN Comments at 21-22. Because landlords and subscribers may reasonably 

in electrical contractors may be interpreted to mean that Withholding access to 

See, e.g., KMC Comments at 22; WinStar Comments at 6. 

See, e.g., OpTel Comments at 7-9; Teligent Comments at 7. 

The device which accomplishes both the mixing of signals bound for the central office, and 
the separation of signals bound for subscribers, is a “multiplexer.” See general& MCI WorldCom Comments 
at 44-45 (Copper wire n n ~ ~  from the customer premises to a remote terminal, ffom where the traflic is no 

n 
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cannot access IDLC loops at the incumbent’s central o f i ~ e . ~ ~ ~  In order to reach 
subscribers served by the incumbent’s IDLC loops, a requesting carrier usually must have 
access to those loops before the point where the traffic is multiplexed. That is where the 
end-user’s distribution subloop can be diverted to the competitive LEC’s feeder, before 
the signal is mixed with the traffic from the incumbent LEC’s other distribution subloops 
for transport through the incumbent’s IDLC feeder.418 Accordingly, we find that denying 
access at this point may preclude a requesting carrier from competing to provide service 
to customers served by the incumbent’s IDLC facilities. This would particularly affect 
consumers in rural areas, where incumbent LECs use the greatest proportion of DLC 
~ o o P s . ~ ~ ~  

218. Third, competitors seeking to offer services using xDSL technology need to 
access the copper wire portion of the 
its copper loops at a remote terminal to transport the traffic to the central ofice over fiber 
DLC facilities, a requesting carrier’s ability to offer xDSL service to customers served 

In cases where the incumbent multiplexes 

longer transported on its own channel, but rather is transposed over shared charmels.) 

417 ButseeMCI WorldCom, Unbundling DigitalLoop Carriers, at 11-15 (March 1999). MCI 
WorldCom states that there are four ways that competitive LECs may 
Multiple Switch Hostn~g; (2) Integrated Network Architecture; (3) Digital Cross Connect Grooming; and (4) 
Side Door Grooming. We note, however, that Multiple Switch Hosting is available only on the newest IDLC 
systems (Telcordia GR-303) and accommcdates only a few competitors; Integrated Netwolk Architecture 
appears to be cost-effdve only for competitive LECs with substantial madcet penetration, and also works 
only for GR-303~ompatible systans; Digital Cross Connect Systems require all loop signals, including 
signals for loops retained by the incumbent LEC, to pass through the DCS system for processing, and is 
therefore very expensive; and MCI WorldCom agrees that Side Door Grooming can only be done for a few 
Lines per remote terminal. Thus, despite their future potential, these methods do not now substamially reduce 
the Competitive LECs’ need to pick up IDLC customers’ m c  before it is multiplexed 

access to IDLC subscribers: (1) 

P 

418 In the Local Competition First Report and Order, the Commission concluded that 
incumbent LECs must provide competitors with access to unbundled loops, regardless of whether the 
incumbent LEC uses IDLC technology, or similar remote concenMon systems, for the @cular loop sought 
by the competitor. In that Order, the Commission noted that if inombat LECs were not required to 
unbundle IDLCdelivered loops, end users served by such technologies would be effectively deprived of 
co~tionfortheirbusines$andincumbent LECs would be encouraged to hide loops from competitors 
through the use of IDLC technology. The Commission also found that it is technically feasible to unbundle 
IDLC-delivered loops through use of a multiplexer to separate the unbundled loop(s) prior to connecting the 
remaining loops to the switch. Local Competition First Report and Order, 11 FCC Rcd at 15692, para 383. 
In the three years since the Local Competition First Report and Order, however, such methds have not 
provenpracticable. C m  ‘ are not yet able economically to separate and access IDLC customers’ &c 
onthewirecenter side of the IDLC mulqlexing devices. See Level 3 Comments at 17-18; NoahPoint 
Comments at 16-18; Prism Comments at 21; RCN Comments at 22. 

4’9 See, e.g.. MCI WorldCom Comments at 44-45. (More than 20% of lwps use DLC 
technology, and the percentage will only increase over time.). MCI WorldCom Reply Comments at 45 
(More than halfthe wire centers in the United States (10,%7 out of 20,637) -the majority in nnal areas - 
serve under 2000 lines. In these rural areas, about half the lwps are provisioned over DLC). See also Choice 
One Joint Comments at 21; CoreComm Comments at 34. 

r’. 
420 See, e.g., Covad Comments at 33-34,3941 
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over those facilities will be precluded, unless the competitor can gain access to the 
customer's copper loop before the traffic on that loop is multiplexed. Thus, we note that 
the remote terminal has, to a substantial degree, assumed the role and significance 
traditionally associated with the central 
facilities to provide xDSL service to a customer, a carrier must locate its DSLAM within 
a reasonable distance of the customer premises, usually less than 18,000 feet."' In both 
of these situations, a requesting carrier needs access to copper wire relatively close to the 
subscriber in order to serve the incumbent's customer. 

In addition, in order to use its own 

219. Goals of the Act. Access to unbundled subloop elements allows 
competitive LECs to self-provision part of the loop, and thus, over time, to deploy their 
own loop facilities, and eventually to develop competitive loops. If requesting carriers 
can reduce their reliance on the incumbent by interconnecting their own facilities closer to 
the customer, their ability to provide service using their own facilities will be greatly 
enhanced, thereby furthering the goal ofthe 1996 Act to promote facilities-based 
competition. Failure to unbundle the subloop would cause residential and small business 
consumers to wait unnecessarily for competitive alternatives. We also find that the 
availability of unbundled subloops will accelerate the development of alternative 
networks, because it will allow requesting carriers efficiently to connect their facilities 
with the incumbent's loop plant. Thus, OUT decision to unbundle subloops is consistent 
with the 1996 Act's goals of rapid introduction of competition and the promotion of 
facilities-based entry. 

d. Technical Feasibility 

220. We note that parties commenting in this proceeding disagree as to the 
technical feasibility of accessing various points of the loop. For example, SBC contends 
that incumbents should not be required to unbundle subloops at the CEV because the 
CEV is a small, protected environment that is not designed for access by multiple arties. 
SBC also argues that unbundling at the cabinet will jeopardize network security. 4$ 

421 The Commission has long held collocation at the central office to be desirable. Our 
analysis extends the Commission's reasoning to new situations as the netwok architectnre evolves. See 
generally AdvancedSewices FirstReprt and Order and l W P M ,  14 FCC Rcd at 4771-94, paras. 19-60 

422 Id at 4112, para 21. See also AT&T Comments at 85 (stating that high speed data 
transmission over xDSL technology wil l  come at the e w s e  of competition unless CLECs can deploy their 
own SONET rings and lease lwp distribution from the ILEC.); Level 3 Comments at 17-18: RCN Comments 
at 22-23. DSL technology can q u i r e  loop lengths as sh0a as 4,000 feet. 

See, e.g., SBC Comments at 30-31 (By Separating feeder from distdbntion, the ability to 423 

mechanize testing and monitoring from the switch would be lost; sending techniciam in place of mechanized 
testing would decrease service and increase prices.) See also Letter from Lincoln E. Brown, SBC, to Magalie 
R. Salas, Secretay, Federal Communications Commissiop CC Docket No. 96-98, (filed July 30,1999) (SBC 
July 30,1999 Ex Parte) (stating that unbundling is not feasible at a serving terminal; that FDIs are small and 
sized for serving areas; and present an extremely limited opportunity for single CLEC cable; that access to the 
subloop is not feasible in the Hub; and that there is extremely limited oppormnity for access at RT/FDI r'. 

combinations due to spa= constraints .) 
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Competitive LECs, on the other hand, argue that SBC exaggerates these impediments, 
which they maintain are not in~urmountable.~~~ 

221. MGC asserts, and we agree, that our collocation d e s ,  which we recently 
clarified in the Advanced Services First Report and Order, apply to collocation at an 
technically feasible point, from the largest central ofice to the most compact FDI. 
This is because our collocation rules concern methods and standards of obtaining 
interconnection and access to unbundled network elements under section 25 1 of the Act, 
and thus are not directed to any one type of facility. Although we intend to make 
collocation available at all accessible terminals on the loop, we acknowledge that the 
incumbent's network was not designed to house additional equipment of competitors. 
Our rules do not require incumbents to build additional space. Nor do our rules, however, 
preclude requesting caniers from constmcting their own facilities adjacent to the 
incumbent's equipment.426 Moreover, in some cases, technicians may not need to enter 
the cabinet or vault at all because virtual collocation arrangements will satisfy the needs 
of all parties.427 We note that, prior to adoption of rules requiring incumbent LECs to 

42? 

424 See, e.g., Letter from Scott A. Sarem, MGC, to Magalie R Salas, Seaetaq, Federal 
Communications Commission, CC Docket No. 96-98, (filed July 26,1999) (Ma July. 23,1999 Ex Parte) 
(stating that GTE has explained to MGC in detail how it would provision MGC with subloops through a D-4 
channel banlq and citing letter from Ellen Robinson, GTE, to Mark Peterson, MGC, Apr. 16,1998); Letter 
from Patrick J. Donovan, CoreComm, to Magalie R Salas, Secretary, Federal Communications Commissioq 
CC Docket No. 96-98, (filed July 30,1999) (CoreComm Jul. 30,1999 Ex Parte.) (sta-that loops are 
typically comprised of segments accessible - and accessed by incumbents - at naturaljunclures; FDIs arc 
designed to facilitate connection between feeder and distribution); Letter from David N. Porter, MCI 
WorldCom, to Magalie R Mas, Seaetaq, Federal Communications Commission, CC Docket No. 96-98, 
(filed Aug. 10,1999) (MCI WorldCom Aug. 10,1999 Ex Parte.) (stating that unbundling is feasible at either 
end of a copper loop; and that man"s are inhuducing new DLC and DSL multiplexing equipment that 
will allow local exchange carders to share common shelves). 

c 

425 47 C.F.R $5 51.321-323; MGC July 23, 1999 Ex Parte at 2. Pursuant to our recent 
Advanced Services First Report and Order and FlVPRh4, an incumbent LEC may not refuse to permit 
collocation of equipment on the grounds that it does not satisfy certain Bellcore Netwo~k Equipment and 
Building Speciiications (NEBS) performance requirements, and an incumbent may not impose on a 
collocating competitor safety StanQrdS that exceed the safety standards it imposes on its own equipment 
AdvancedServices FirstReprt andorder andFNPRh4, 14 FCC Rcdat 4781-4782, paras. 35-36. In 
addition, we rwised our d e s  to permit collocating carrim to conshuct their own cross connects. Id. at 4779- 
4780, para 33. 

426 See MCI WorldCom Aug. 10,1999 Ex Parte at 2 

MGC July 23,1999 Ex Parte snbparI F CoreComm July 30,1999 Ex Parte.. MGC, 
however, doubts that i"ts ' junction boxes do in fact lack space for fibex termination equipment, 
because such equipment may not take up more than a shelf or two on an eqnipment radc MGC July 23,1999 
Ex Porte. In a physical collocation amngement, a competitor leases space at a LEC's premises for its 
equipment. The competing provider has physical access to this space to install, maintain, and repair its 
equipment. See Local Competition FirstReportandOrder, 11 FCC Rcdat 15784, n.1361; Expanded 
Interconnection Order, 7 FCC Rcd at 7391, para. 42. In a virmal collocation arrangement, the competitor 
designates the equipment to be placed at the incumbent LEC's premises. The competing provider, however, 
does not have physical access to the incumbent's premises. Instead, the equipment is under the physical 
control of the incumbat LEC, and the incumbent is responsible for mstalling, maintainin gadrepairingthe 

427 

P 
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offer collocation to competitors, incumbent LECs raised similar doubts as to whether 
collocation would be feasible at central 
collocation arrangements in place today, these doubts were not well-founded. 

222. The record indicates that the space available for collocating and 

As indicated by the number of 

interconnecting at various subloop access points will vary depending on the incumbent's 
existing plant at a particular location.429 For example, the feeder/distribution interface for 
a business park could be located in a room that contains a mini-MDF, racks of equipment, 
and enough unoccupied space to accommodate easily the requesting carrier's equipment. 
In other situations, such as at a remote terminal in a cabinet, the FDI may be housed in a 
facility that has no spare space at all.430 We note that Texas supports unbundling the 
subloop, but has not ordered unbundling at the FDI due to technical problems that, 
according to Texas, would threaten the integrity of the network."' Ohio states that copper 
loops are still the dominant technology in its state, and that it has not seen evidence to 
suggest that it is technically feasible to unbundle copper sub loop^.^^^ Ohio also points out 
that the technical feasibility of unbundling subloops at articular points on the network 
may change with the introduction of new technologies. $33 

223. As we explain above, however, we conclude that the goals of the Act are 
best served b determiniig unbundling rules that apply to network elements 
nati~nwide.~' In adopting a rule that requires incumbents to unbundle subloops at the 
points identified above, we seek to provide requesting carriers maximum flexibility to 
interconnect with the incumbent's network at technically feasible points in order to allow 
competitors to serve customers efficiently. Accordingly, we establish a rebuttable 
presumption that the subloop can be unbundled at any accessible terminal in the outside 
loop plant. If the parties are unable to reach an agreement pursuant to voluntary 
negotiations about the availability of space or the technical feasibility of unbundling the 
subloop at one of the points identified above, the incumbent will have the burden of 

P 

compenng prowder's equpment See Local Competihon First Repon and Order, I I FCC Rcd at 15781- 
15785, para. 559 Virtual Collaranon Order, 9 FCC Rcd 5154,5158, para 7 (1994) 

428 See generally Expanded Interconnecnon Order, 7 FCC Rcd 7369 (1992). Advanced 
Services Memorandum Opinion and Order and NPRM, 13 FCC Rcd 240 12. .4dvanced Services First Reporr 
and Order FNPRM. 14 FCC Rcd 4161 

429 

430 

43' Texas PUC Commentsat 15-16 

432 Ohm PUC Comments at 16-17 See also MCI WorldCom Aug 10, I999 Ex Parre 

See SBC Comments at 30-3 1, SBC July 30, 1999 Ex Parte 

SBC July 30,1999 Ex Pane 

(defuung a h r e  ddcated coppa loop h m  NID to RT or CO as single subloop elemenl). 

433 

434 See supra Sectlon ~v)(c)  

Ohm PUC Comments at 16. See also USTA Comments at 35-36 
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demonstrating to the state, in the context of a section 252 arbitration proceeding, that 
there is no space available or that it is not technically feasible to unbundle the subloop at 
these points."' 

224. Our approach to subloop unbundling permits evaluation of the technical 
feasibility of subloop unbundling on a case-by-case basis, and takes into account the 
different loop plant that has been deployed in different states. We find that the questions 
of technical feasibility, including the question of whether or not sufficient space exists to 
make interconnection feasible at assorted huts, vaults, and terminals, and whether such 
interconnection would pose a significant threat to the operation of the network, are fact 
specific. Such issues of technical feasibility are best determined by state commissions, 
because state commissions can examine the incumbent's specific architecture and the 
particular technology used over the loop, and thus determine whether, in reality, it is 
technically feasible to unbundle the subloop where a competing carrier requests. 436 We 
also note we are considering legal issues regarding access to premises in the Access to 
Competitive Networks proceeding.437 

225. We further note that SBC proposes to avoid difficulties associated with 
competing carriers serving multi-unit premises by e l i a t i n g  multiple demarcation 
points in favor of a single demarcation point, which, according to SBC, would remedy 
competitive LECs' OpTel similarly suggests that the incumbent should 
provide a single point of interconnection at or near the property line of multi-unit 
premises.439 OpTel hrther maintains that the cost of any network reconfiguration 
required to create a point of interconnection that would be accessible to multiple carriers 
should be shared by all the carriers concemed.440 

P 

226. Although we do not amend OUT rules governing the demarcation point in the 
context of this proceeding, we agree that the availability of a single point of 
interconnection will promote competition."' To the extent there is not currently a single 
point of interconnection that can be feasibly accessed by a requesting carrier, we 
encourage parties to cooperate in any reconfiguration of the network necessary to create 
one. If parties are unable to negotiate a reconfigured single point of interconnection at 

435 
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See 47 U.S.C. 5 252@). 

See, e.g., Florida PSC Comments at 8; Iowa Comments at 9; Ohio PUC Comments at 18. 
See also Kentucky PSC Conmrents at para 1; New Yolk DPS Comments at 6. 
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See Competitive Networks Notice at para 28 et seq. 

SBC Reply Comments at 9 (citing OpTd Comments at 10; Teligent Comments at 3). 

441 See 47 C.F.R 5 68.3. 
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multi-unit premises, we require the incumbent to construct a single point of 
interconnection that will be hlly accessible and suitable for use by multiple carriers.442 
Any disputes regarding the implementation of this requirement, including the provision of 
compensation to the incumbent LEC under forward-looking pricin principles, shall be 
subject to the usual dispute resolution process under section 252."' We emphasize that 
this principle in no way diminishes a carrier's right to access the loop at any technically 
feasible point, including other points at or near the customer premises. We also note that 
unbundling inside wire, and access to premises facilities in general, present specific 
technical issues, and that we have sought additional comment on these issues in our 
Access to Compeiiiive Nefworh proceeding.444 If the record developed in that proceeding 
demonstrates the need for additional federal guidance on legal or technical feasibility 
issues related to subloop unbundling, we will provide such additional guidance, consistent 
with the policies established in this Order. 

227. Our approach to subloop unbundling reflects the network as it exists today. 
Technology may develop, however, in ways that would render this approach too limiting. 
For that reason, we establish a hrther rebuttable presumption that, once one state has 
determined that it is technically feasible to unbundle subloops at a designated point, it will 
be presumed that it is technically feasible for any incumbent LEC, in any other state, to 
unbundle the loop at the same point everywhere. If the conditions surrounding a request 
for unbundling at a similar point differ to such an extent that it is not technically feasible 
for the incumbent to provide unbundled access to that subloop element, the incumbent 
will have the burden of demonstrating in a section 252 arbitration proceeding that such an 
arrangement is indeed not technically feasible under those different conditions. For 
example, Texas requires subloop unbundling at the remote terminal."' If a competitive 
LEC seeks unbundled access to a subloop at the remote terminal from an incumbent LEC 
in New York, the burden rests with the New York incumbent LEC to prove that its own 
situation differs to such an extent that the Texas arrangement is not technically feasible. 
We believe that this "best practices" approach insures that incumbent LECs do not limit 
access to subloops based on unforeseeable technological and infrastructure developments. 

228. In addition to arguing that remote terminals will in some cases be 
inaccessible, SBC also argues that, by separating feeder plant from distribution plant, the 
ability to perform mechanized testing and monitoring of the loop from the incumbent's 

"' is obligated to ccmshuct the sngle point of interconmction whether or not it 
controls the wiring on the customer premises. 

443 

4" 

44' 

See 4 1  U.S.C. 5 252 

See generally Competitive Networks Notice at paras. 49-51 and 65-61. 

Texas PUC Comments at 15-16. We note that Texas determined that the RT itself would 
not be paa of the unbundled subloop. To protect the public interest, Texas places other limitahns on its 
unbundling requirement. Id 
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P switch would be 1 0 s t . ~  We do not believe that this technical issue precludes us from 
establishing unbundling obligations for subloops. Once the competitor has acquired the 
customer from the incumbent, the competitor will have the incentive to ensure that there 
is a method by which the customer's loop can be tested. The technical method by which 
this testing is accomplished is a matter for the parties to decide through negotiations. If 
the incumbent can demonstrate to the satisfaction of the state regulatow commission that 
it would incur increased expenses associated with testing the subloop network element, 
we presume such expenses would be included in the forward-looking price of the 
ele~nent."~ For similar reasons, we reject the argument that subloop unbundlig is not 
feasible because it may create additional administrative costs."* 

229. Accordingly, we are not persuaded by incumbents' arguments that technical 
feasibility issues require us to find that subloops are not subject to the unbundling 
obligations of the Act. We note that incumbent LECs advanced similar arguments against 
collocation at central offices; we continue to reject those arguments in the subloop context 
as well.449 To the extent disputes arise over the feasibility of interconnecting at various 
points on the loop, states will address these issues as part of the arbitration process under 
section 252. 

C. Network Interface Devices (NIDs) 

1. Background 

230. In the Local Competition First Report and Order, the Commission 
concluded that incumbent LECs must offer unbundled access to the network interface 
device (NID).450 It defied the NID network element as a cross-connect device used to 
connect loop facilities to inside wiring4" In that order, the Commission noted that a 
competitor deploying its own loops must be able to connect those loops to customers' 
inside wiring in order to provide service, especially to customers in multi-tenant 
buildings. The Commission also concluded that a requesting carrier is entitled to connect 
its loops, via its own NID, to the incumbent LEC's 
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SBC Comments at 3 1. 

See 47 U3.C 5 252(d). 

See. e.g., GlE Reply Comments at 76 

See, e&, Expmtdedlnterconnection Order, 7 FCC Rcd 7369; Advanced Services First 
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Report and Order and FNPRM 14 FCC Rcd 4761. 

450 Local Competition First Report and Order, 11 FCC Rcd at 15697, para 392 

Id. at 15697, para. 392, n852 

Id at 15697, para. 392. 
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F 23 1. In the Notice, we sought comment on application of the “necessary” and 
“impair” standards of section 251(d)(2) to the network elements previously identified in 
the Local Competition First Report and Order, including the NID.453 Incumbent LECs 
argue that NIDs are off-theshelf devices that can be purchased ine~pensively.~’~ 
Competitive LECs argue that self-provisioning the NID is economicall impracticable at 
the level of ubiquity needed to deploy service on a widespread basis. 4 5 7  

2. Discussion 

232. We conclude that lack ofunbundled access to the incumbent’s NID impairs 
the ability of requesting carriers to provide the services that they seek to offer. As 
described below, we conclude that the competitor’s ability to self-provision NIDs does 
not constitute a viable alternative to unbundled access to the incumbent’s NID element. 
Although the physical structure of the NID is widely available, it is access to the function, 
rather than the hardware itself, that competitors rely upon. The record indicates that 
requiring a requesting carrier to self-provision NIDs for all customers it seeks to serve 
would materially raise the cost of entry, delay broad facilities-based market entry, and 
materially h i t  the scope and quality ofthe competitor’s service offerings.456 
Accordingly, we require incumbent LECs to provide unbundled access to NIDs 
nationwide. 

a. Definition of the NID 

233. In the Local Competition First Report and Order, the Commission defined 
the NID as a cross-connect device used to connect loop facilities to inside wiring. We 
modify that definition of the NID to include all features, functions, and capabilities of the 
facilities used to connect the loop distribution plant to the customer premises wiring, 
regardless of the particular design of the NID mechanism. Specifically, we define the 
NID to include any means of interconnection of customer premises wiring to the 
incumbent LEC’s distribution plant, such as a cross-connect device used for that 
purpose.457 

234. We conclude that the NID definition, for the purposes of our unbundling 
analysis, should be flexible and technology-neutral. The Commission’s rules permit 

453 Notice at paras. 31-33. 

454 
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See, e.g., GTE Comments at 56. 

See, e&, MCI WorldCom Comments at 47; MGC Comments at 20; Net2000 Comments at 
12-13; Rhythms Comments at 18. 

456 See, e.g., Cable and Wireless Comments at 34-35; Chace One Joint Comments at 19; 
CoreComm Comments at 31. 

As we discuss at Section (V)(A) supra, where we define the loop, the loop may terminate at 457 n 
the NID, before the NID, or beyond the NID. 

107 



Federal Communications Commission FCC 99-238 

considerable variation in the interconnection facilities between carrier and customer- 
controlled fa~ilities.~” Furthermore, evolution in network design and technology will 
likely cause additional design variations among the hardware interfaces between carrier 
and customer premises facilities. Accordingly, we define the NID broadly to ensure that 
competitors will be able to obtain access to any of these facilities as an unbundled 
network element. Our intention is to ensure that the NID definition will apply to new 
technologies, as well as current technologies, and to ensure that competitors will continue 
to be able to access customer premises facilities as an unbundled network element, as 
long as that access is required pursuant to section 25 l(d)(2) standards. 

235. We decline to adopt parties’ proposals to include the NID in the definition 
of the 
definition of the NID in order to permit facilities-based competitors access to inside 
wiring.460 Although competitors may choose to access the inside wire via the NID, in 
some circumstances they may choose to access the inside wire at another point, such as 
the minimum point of entry. By continuing to identify the NID as an independent 
unbundled network element, we underscore the need for the competitive LEC to have 
flexibility in choosing where best to access the loop. Competitors purchasing a subloop at 
the NID, however, will acquire the functionality of the NID for the subloop portion they 
purchase. We therefore find no need to include inside wiring in the definition of the NID, 
or to include the NID as part of any other subloop element. 

Similarly, we reject arguments that we should include inside wiring in the 

b. Proprietary Concerns Associated with the NID 
c 

236. In the Local Competition First Report and Order, the Commission did not 
identify any proprietary concerns associated with NIDs.~’  No parties in this proceeding 
identify any proprietary concerns associated with the NID, and we fmd none. We 
therefore apply the “impair” standard of section 25 l(d)(2)(A) to determine whether NIDs 
are subject to the unbundling obligations of the Act. 

e. Unbundling Analysis 

458 See47C.F.R@68.3,68.104,68.213,68.215. 

4J9 See Cable & Wireless Comments at 34; Choice One Joint Comments at 19; KMC 
Comments at 18; MCI WorldCom Comments at 45,47; MGC Comments at 19; Qwest Comments at 67. 

See Cable & Wireless Comments at 34-35; CompTel Comments at 36 

In the Local Competition First Report and Order, the Commission concluded that 
incumbent LECs must offer nnbundled access to the NID, as a network element Local Competition First 
Report and Order, 11 FCC Rcd at 15697, para 392. 

~n that phase ofthe prmxdmg, the commission noted that a competitor deploying its own 
loops must be able to connect those loops to customers’ inside wiring in order to provide service, especially in 
multi-tenant buildings. The Commission therefore concluded that a requesting carrier is entitled to connect its 
loops, via its own NID, to the incumbent LEC’s NW. Local Competition FirstReport and Order, 11 FCC 
Rcd at 15697, para 392. 
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237. We find that lack of access to the NID would materially diminish a 
competitor’s ability to provide the services it seeks to offer. In particular, we find that 
requesting carriers would be impaired without access to NIDs because self-provisioning 
NIDs would materially raise ently costs, delay broad facilities-based entry, and materially 
limit the scope and quality of the competitor’s service offerings.462 Accordingly, we 
require incumbent carriers to provide unbundled access to their NIDs nationwide. 
Specifically, an incumbent LEC must permit a requesting carrier to connect its own loop 
facilities to the inside wire of the premises through the incumbent LEC’s network 
interface device, or at any other technically feasible point, to access the inside wire 
subloop network element. 

238. Cost and Timeliness. We agree with those commenters that maintain that 
there are no economic or practical alternatives to the NID that would otherwise enable 
requesting carriers to provide service. 463 NIDs are individually dedicated to specific 
customer premises, and are often difficult to replace. Requesting carriers’. ability to 
provide sexvice to their customers would be materially diminished if they had to self 
provision NIDs because of the significant labor and construction costs involved in visiting 
the premises of each customer and installing the device. This is true for all customers, but 
is particularly evident for residential and small business markets because of the greater 
number of NIDs required to provide service to each customer. 464 We therefore conclude 
that requiring competitors to install numerous, redundant NIDs at the interface to 
customer premises wiring would constitute a substantial economic and practical barrier to 
market entry, and a needless waste of carrier resources. P 

239. Ubiauity. We conclude that self-provisioning NIDs is not economically 
practical at the level of ubiquity at which incumbent LECs’ NIDs are currently deployed. 
We disagree with GTE’s argument that the NID should not be unbundled because the 
hardware is inexpensive and available from a multitude of non-incumbent LEC sources. 
Specifically, GTE claims that the NID hardware costs between $25 and $40, and that 
requesting carriers can purchase NIDs from the same sources that incumbent LECs use.465 
We do not find that the cost and availability of NID hardware is dispositive of the need to 
unbundle access to incumbent LEC-installed NIDs. As with other network elements, in 
conducting our unbundling analysis under section 251(d)(2), we do not consider the cost 
and availability of network elements in isolation. Rather, we examine whether, after 
applying the factors we explained in the unbundling standard above, a requesting carrier 

462 See supra Section OV)(B)(~). 

463 See Choice One Joint Comments at 19; CoreComm Comments at 31; MGC Comments at 
20; KMC Comments at 18; NetZOOO Comments at 12-13; Rhythms Comments at 18. 

464 See Cable and Wireless Comments at 33-34; Chace One Joint Comments at 19; 
CoreComm Comments at 3 1; KMC Comments at 18; Level 3 Comments at 17; MCI WorldCom Comments 
at 47. n 

465 GTE Comments at 56 
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is able, as a practical, economic, and operational matter, to use alternatives for the 
incumbent’s network elements. Although the record indicates that NID hardware may be 
available Erom alternative sources and that NIDs are affordable individually, it is the 
aggregate cost and difficulty of installing duplicate NIDs at every potential customer 
location that substantially impairs a requesting carrier from offering services.466 

240. Goals of the Act Access to unbundled NIDs furthers the Act’s goals of 
promoting innovation, the rapid introduction of competition, and the development of 
facilities-based competition. If requesting carriers can reduce their reliance on the 
incumbent by interconnecting their own facilities closer to the customer, their ability to 
provide services using their own facilities will be greatly enhanced, thereby hrthering the 
goal of the 1996 Act to promote facilities-based competition. We find that the availability 
of unbundled NIDs will accelerate the development of altemative networks, because it 
will allow requesting carriers efficiently to connect their facilities with the incumbent’s 
loop plant. Thus, our decision to unbundle NIDs is consistent with the 1996 Act’s goals 
of rapid introduction of competition and the promotion of facilities-based entry. We 
recognize that there may be situations where a competitive LEC could successhlly self- 
provision NIDs. We find, however, that the benefits of unbundling the NID on a 
nationwide basis outweigh the costs of creating a patchwork regime in which incumbents 
will seek to litigate whether particular NIDs should be unbundled or whether an 
altemative to the incumbent LEC’s NID is arguably available as a practical, economic, 
and operational matter. 

D. Local Switching 

1. Local Circuit Switching 

a. Background 

241, In the Local Competition Firsf Report and Order, the Commission 
concluded that incumbent LECs must provide local circuit switching as an unbundled 
network element.467 The Commission found that denying access to the local circuit 
switching element would “substantially impair the ability of many competing carriers to 
provide switched telecommunications services.”468 

242. In the Notice, we sought comment on the application of the “necessary” and 
“impair” standards to previously identified unbundled network elements, including the 

466 
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See MCI WorldCom Comments at 47; MGC Comments at 20. 

Local Competition First Report and Order, 11 FCC Rcd at 15602, para 197. 
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switch.469 The Notice requested that parties include specific costs and an analysis of the 
availability of altemative sources of switching.47o 

243, Incumbent LECs argue that a market-by-market analysis of the availability 
of local circuit switching requires a finding that requesting carriers are not impaired 
without access to unbundled switching in certain areas.47L Conversely, a number of 
requesting carriers argue that they are impaired without unbundled local circuit switching 
nationwide primarily because of the o erational impairment associated with obtaining 
collocation and coordinated hot cuts.4 
participatin in this proceeding agree that the Commission should unbundle local circuit 
switching. 

P We note also that at least nine of the eleven states 

4 6  

b. Discussion 

(i) Definition of Local Circuit Switching 

244. In the Local Competition First Report and Order, the Commission defined 
local circuit switching as including the basic function of connecting lines and trunks. 474 

In addition to line-side and trunk-side facilities, the definition of the local switching 
element encompasses al l  the features, hnctions and capabilities of the 
exception of MCI WorldCom, no commenter proposes that we modify the current 

With the 

Notice at para. 32. 

470 Id. at para. 33. 

47L Ameritech Comments at 5; BellSouth Comments at 56; Bell Atlantic Comments at 23; GTE 
Comments at 39; SBC Comments at 42; USTA Comments at 34; US WEST Comment at 44. 

472 AT&T Comments at 86; Cable & Wireless Comments at 36; KMC Comments at 15; 
Net2000 Comments at 13; m e s t  Comments at 70; Sprint Comments at 31. 

473 califomia~uc at 4,s; ~onneaicut PUC comments at 4,s; morida PSC ~omments at 7; 
Illinois Commission Comments at 11,12-13; Iowa Comments at 6-7,s; Kenh~ky PSC Comments at 2; New 
York DPS Comments at 2,4; Texas PUC Comments at 14; Washington UTC Comments at 11. But see Ohio 
PUC comments at 8. 

474 See Local Competition FirstReport and Order, 11 FCC Rcd at 15706, para 412. The line- 
side switch facilities inclnde the umndon between a loop termination at, for example, a main distribution 
frame (MDF), and a switch line card Tnmk-side facilities include the connection between trunk termination 
at a trunk-side cross-connect p e l  and a trunk card The “feahues, functions, and capabilities” of the local 
switch include the basic switching function of connecting lines to lines, lines to hunks, tnmks to lines and 
trunks to tnmks. 

475 Id. The local switching element includes all vextical features that the switch is capable of 
providing, including customized r o w  functions, CLASS feams, Centrex and any technically feasible 
customized routing functions. Custom calling features, such as call waiting, threeway calhng, and call 
forwarding, are switch-based calling functions. CLASS features, such as caller ID, are 
services that are based on the availabllay of intmffice signaling. 
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definition of local switching, We disagree with MCI WorldCom, and find no reason to 
alter our current definition of local circuit switching. 

245. MCI WorldCom proposes that we modify our d e f ~ t i o n  of local circuit 
switching to omit the line-siddtrunk-side distinction in favor of a technologically-neutral 
definition that connects “loop access points” and “transport access points” to the 
“switching facility,” regardless of whether a given switch has equipment that could be 
identified as line port cards or trunk port cards. MCI WorldCom suggests that we should 
take into account the increasing use of switches to connect to facilities other than home 
run copper loops, including D L C S . ~ ~ ~  We cannot find, on the basis of the record before us, 
that incumbent LEC circuit switching technologies have changed in such a way as to 
warrant modification of our circuit switching 
WorldCom’s proposed changes could require state commissions to re-evaluate their 
current pricing analysis of unbundled circuit switching. Replacing the existing definition 
of switching with “loop access points” or the “switching facility” could lead to 
uncertainty and different cost determinations in state pricing proceedings. We find no 
procompetitive basis on which to require states to modify their settled state proceedings 
that have addressed forward-looking pricing for unbundled switching. Accordingly, we 
decline to modify our definition of local circuit switching. 

Furthermore, adopting MCI 

(ii) Proprietary Concerns Associated With 
Local Circuit Switching 

246. We conclude that incumbent LECs may not withhold access to switch 
routing tables as part of the unbundled local circuit switching element under section 
25 l(d)(2)(A). With the exception of Ameritech, no commenter identifies any proprietary 
concerns associated with local circuit switching.478 Ameritech argues that, if we conclude 
that local switching qualifies as an unbundled network element, we should decline to 
require incumbent LECs to make their switch routing tables available to requesting 
carriers because these tables are “proprietary,” within the meaning of section 
251(d)(2)(A).479 According to Ameritech, routing tables are “part of the computer 
software that instructs a switch how to route network traffic,” and contain “extremely 
valuable information” that is not “necessary” to a requesting carrier under section 

476 MCI WorldCom Comments at 56-58. A loop that connects an end office to an end user’s 
premises is sometimes referred to as a “home run” copper loop. 

477 For example, in response to MCI WorldCom’s proposal, Ameritech assend that its 
switching technology has not changed to wanant a modification to the local circuit switchq tule. See Letter 
from John T. L e  Assistant Genaal Comsel, Ameritech, to Magalie R Salas, Secretary, Federal 
Communidom Commission, CC Docket 96-98 at 3 4  (filed July 30,1999) (Ameritech Jul. 30,1999 Ex 
Parte). 

478 Ameritech Comments at 85 

479 Id 
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251(d)(2)(A).480 Ameritech further argues that its routing tables meet the legal 
requirements for trade secret protection from unauthorized disclosure.481 

247. Ameritech contends that, because it has invested resources in creating 
economic value in its routing tables, and it takes reasonable steps to protect its routing 
tables from unauthorized disclosure, switch routing tables meet the general requirements 
for trade secret protection.482 No opposing party addresses whether Ameritech‘s routing 
table meets the legal requirements for trade secret protection. CompTel avers that switch 
routing tables merely perform a function that allows a switch to operate in a network, and 
as such, switch routing tables are not proprietary and should be included within the 
unbundled switching element.483 On the basis of Ameritech’s uncontested assertion that 
its routing tables qualify for trade secret protection, we find that Ameritech’s routing table 
may qualify for trade secret protection. Thus, it appears that the routing aspect of the 
local circuit switching element may be proprietary. 

248. The “Necessarv” Standard. As previously discussed, there are several 
circumstances which, if they exist with respect to information or functionalities that the 
incumbent LEC claims are proprietary, will permit us to order unbundling of the 
proprietary information or functionality even if such unbundling is not strictly 
“necessary.” Access to the incumbent LEC’s routing tables may be necessary for some 
caniers because they would be precluded, as an economic matter, from providing service 
to certain classes of customers if they were forced to self-provision their own routing 
tables. Requesting carriers would be economically precluded from providing service 
because of the costs associated with developing their own routing tables and the 
additional non-recurring and administrative costs of substituting dedicated transport 
unbundled network elements for shared 
Competition nird Reconsiderution Order, the high costs that requesting carriers would 
incur without access to shared transport would deter en 
new entrants without any corresponding, direct benefits. 

/4 

As we found in the Local 

and impose significant costs on 
$ 5  

480 Id. 

481 

482 Seeid at2. 

See Ameritech July 30, 1999 Er Porte at 4. 
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249. Even if it is not strictly necessary for all carriers to have access to the 
incumbent LECs’ routing tables, we find that they should be required to unbundle them 
because two ofthe three circumstances that we identified previously exist, and because 
requesting carriers would be impaired without access to routing tables as part of the 
unbundled local circuit switching element. 

250. Specifically, we find that it is unlikely that Ameritech will compete for end- 
user customers based on the ability to send a call to an appropriate destination, or that its 
routing tables allow it to differentiate its services from its competitors’ services. As we 
stated above, information or functionalities that do not distinguish an incumbent LEC’s 
service from that of its competitor’s services are unlikely to be the focus of an incumbent 
LEC’s efforts to innovate, and therefore do not require the higher level of protection 
normally afforded to proprietary elements under the “necessary” standard. 

25 1. Moreover, we find that incumbent LECs may not withhold access to switch 
routing tables as part of the unbundled local switching element because doing so would 
jeopardize the goal ofthe 1996 Act to bring rapid competition to the greatest number of 
customers. One of the most essential functions a switch performs is to provide routing 
information that sends a call to the appropriate destination.486 Requiring requesting 
carriers to engage in the potentially lengthy process of compiling traffic studies and 
populating routing tables with data in the incumbent LEC’s unbundled switch would 
frustrate a requesting carrier’s ability to use unbundled local circuit switching to serve 
customers quickly. 

252. As described below, we conclude that carriers would be impaired without 
access to routing tables as part ofthe unbundled local circuit switching element. 
Requesting Caniers have not generally deployed self-provisioned local circuit switches to 
serve the mass market.487 We conclude that requesting carriers are impaired without 
access to unbundled local circuit switching to serve certain customer classes in discrete 
geographic areas. We therefore order incumbent LECs to provide access to unbundled 
local circuit switching in these circumstances.488 We note that requesting carriers will 
request unbundled access to local circuit switching when, in the judgment of the 
requesting carrier, the costs and delays associated with self-provisioning switching do not 
warrant purchase and installation of a local circuit switch. Accordingly, because of the 
circumstances identified above, and because requesting carriers would be impaired 
without access to routing tables as part of the local circuit switching element, we find that 
incumbent LECs may not, pursuant to section 251(d)(2)(A), withhold access to switch 
routing tables. 

486 

487 

Id. at 12486-87, para. 45. 

We note that when questing carriers provide &ce to end users with self-provisioned 
switches, they do not rely upon the incnmbent LEC’s routing table. 

F 488 See infa Section V@)(l)(b)(iii) (exception to national unbundling repUirement for local 
circuit switching). 
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(iii) General Unbundling Analysis for Local 
Circuit Switching 

253. We conclude that, as a general matter, unbundled local circuit switching 
meets the “impair” standard set forth in section 251(d)(2). Accordingly, we require 
incumbent LECs to provide local switching as an unbundled network element. Based on 
the record, we find that, in general, lack of access to unbundled local Switching materially 
raises entry costs, delays broad-based entry, and limits the scope and quality of the new 
entrant’s service offerings. As discussed in detail below, our unbundling analysis focuses 
upon the ability of a requesting carrier to self-supply switching because the record does 
not support a finding that requesting carriers, as a general matter, can obtain switching 
from carriers other than the incumbent LEC.489 We find, however, that an exception to 
this rule is required under certain market circumstances. We find that, where incumbent 
LECs have provided nondiscriminatory, cost-based access to combinations of loop and 
transport unbundled network elements, known as the enhanced extended link (EEL), 
requesting carriers are not impaired without access to unbundled Switching for end users 
with four or more lines within density zone 1 in the top 50 metropolitan statistical areas 
(MSAs). 

254. Alternatives Outside the Incumbent’s Network. As of March 1999, 
approximately 167 different competitors have deployed approximately 700 switches 
throughout the country.49o According to USTA, approximately 320 cities are served by 
at least one competitive switch.491 SBC, using a methodology that tracks requesting 
carriers’ switches by examining migration of lines using ported numbers, contends that 
within the 50 largest MSAs, competitors’ switches currently serve approximately 75 
percent of all BOC and GTE rate exchange areas.492 Although certain requesting carriers 
argue that incumbent LEC statistics are not precise, 493 the record indicates that a 

489 See TRA Commerds at 34-36 (citinp Appendix 11, Report of the Competitive 
Communications Group). See also, Letter from Chuck Goldfarb, Director Law and Public Policy, MCI 
WorldCom to Larry Strickling, Chief, Common Carrier Bureau, Federal Communications Commissiq CC 
Docket No. 96-98 (filed August 9,1999) (MCI WorldCom August 9, 1999 Ex Parte) (‘‘Wholesale switching 
markets are extremely unlikely to develop due to CLECs’ desire to differentiate their product offerings by 
self-prwisioning their own switching capability wherwer feasible.”). 
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492 SBC Comments at 38. 

USTA UNE Report at 1-1 (citing Bellcore, TR-EQP-000315, Local Exchange Routing 

USTA UNE Repm at 1-1. 

At the end of 1998, ALTS put the "her of competitive switches at 667. See ALTS Press 
Release, The Telecommunications Act of 1996: Progress A h  Thee Year$ Januafy 21, 1999. The 
Competition Policy Institute placed the mber of competitive switches at 579 at the end of 1999. CPI Reply 
Comments at 24 (citing 1999 CLEC repolt The lom Annual Report from New Paradigm Resources Group, 
Inc., Table 7). AT&T counters that inclusion of its 4ESS switch in the incumbat LEC‘s count is 
inappropnate because these switches m o t  provide catain basic aspects of local phone senice. AT&T 
Reply Comments at 96. 

493 
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significant number of competitive switches have been deployed.494 Our examination of 
switching investments in the market shows that requesting carriers have self-provisioned 
a significant number of switches, but that this investment represents only a small fraction 
of the number of switches deployed by the incumbent LECs. 

255. Since the Commission adopted the Local Compefifion First Report and 
Order, competition has continued to develop in certain geographic markets, particularly 
for large business customers or other users with substantial telecommunications needs.495 
The pattern of switch deployment by competitors suggests that the costs and operational 
delays of self-provisioning switching do not preclude requesting carriers from serving 
certain customer classes in certain geographic markets. In general, however, we conclude 
that requesting carriers are impaired in their ability to provide service in most markets, 
primarily because of the costs of self-provisioning switching in those markets.496 We find 
that section 25 l(d)(2)(B) requires consideration not simply of whether denial of access to 
unbundled switching would impair a competitor’s ability to serve the high-volume 
business market that many requesting carriers are already serving, but whether the 
requesting carrier is impaired in its ability to provide the “services that it seeks to offer,” 
including services to residential and small business markets. Although the groundwork 
for residential local competition is evolving, and competition, to date, has focused upon 
users with substantial telecommunications needs, we do have some evidence that some 
requesting carriers will seek to offer residential phone service to the mass market where 
unbundled switching is available. 497 Accordingly, we find that our unbundling analysis 
should take into account the possibility that carriers will offer residential service. We find 
that, taking into account the cost, quality, ubiquity and timeliness factors in our “impair” 
standard as well as the goals of the Act, lack of access to unbundled switching as a 
general matter, impairs the ability of a requesting carrier to provide service to consumers. 

256. Incumbent LECs use the geographic dispersion of deployed local circuit 
switches to ar e for a geographic or market-specific approach to circuit switch 
unbundling. Certam incumbent LECs further argue that the presence of one 4 9 P  . . 

r- 

494 

comments at 34-35. 

495 

See, e&, Ameritech Comments at 70-71; Bell Atlantic Comments at 20-21; SBC 

USTA UNE m a t  1-10-19. See ulso AT&T Reply Comments at 104 (“AT&T’s two 
SESS switchesinDallas.. . are notking used ‘toreach.. .as muchas98percent.. . oftheaddressable 
business and residential madcet’ as GTE claims is the case. [citations omitted]. Rather, those switches like 
AT&T’s DMS-100 in Washington, D.C. are being used to offer service to business customem. The same is 
true for each of AT&T’s local switching in other 
Tampa”); Ameritech Comments at 73-79; BellSouth Comments at 58-59; GTE Comments at 4042,4647; 
SBC Comments at 36,38; US WEST Comments at 42-43. 

such as Los Angel- Denver, Detroit and 

496 See AT&T Reply at 90; CompTd Comments at 39; MCI WorldCom Comment$ Tab 3, 
Decl. of Ma&T. B~yant, paras 14-15 (MCI WorldCom Blyant Ded). 

497 See supra para. 126. 

498 Ameritech Comments at 5-6 (proposing elimination of switch unbundling in any wire 
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competitor’s switch and collocation in a given market is dispositive of whether requesting 
carriers generally will be impaired without access to unbundled switching.499 We reject 
this argument. Just as the Supreme Court made clear that the “impair” standard is not 
triggered by my increase in cost or decrease in quality, we find that switch unbundling 
cannot turn on whether a single carrier has self-provisioned switching. The fact that a 
single carrier is collocated in a particular central office and is not using unbundled 
switching does not conclusively demonstrate that a variety of carriers can self-provision 
switches without significant cost or other impediments that diminish a collocating 
carrier’s ability to provide the services it seeks to offer. Indeed, based on financial 
analysts’ reports of competitive LECs’ operations, a significant number of requesting 
carriers currently self-provisioning switches are not generating net income @e., 
profits).’oo Thus, it is too early to know whether self-provisioning is economically viable 
in the long run, although capital markets appear to be supplying requesting carriers with 
access to capital in the absence of demonstrated profitability. 

257. Incumbent LECs have provided business case analyses that purport to 
demonstrate that a requesting carrier could expect to earn profits upon entry using self- 
provided switching by comparing the revenues that could be expected from self- 
provisioning switching with the full costs of entry.5o1 As discussed in Section IV above, 
we favor an analytical approach that considers the totality of the circumstances a 
requesting carrier will face, rather than a specific business case analysis, to determine 
whether lack of access to particular network elements materially diminishes a requesting 
carrier’s ability to provide the services it seeks to offer. Adopting a business case 

center in which collocation is available and throughout rate exchange area sewed by one or more competitive 
switches); Bell Atlantic Comments at 23 (proposing elimination of switdung in any geographic area where 
competitors CUIIently pmvide &-provisioned switching); BellSouth Comments at 56 (proposing national 
market for elimination of switch unbundling); GTE Comments at 39-42 (proposing nationwide elimination of 
switch unbundling); SBC Comments at 42 (proposing elimination of switch unbundling in rate exchange 
areas served by one switch); USTA Comments at 34 (proposing nationwide elimination of switch unbundling 
r e ) ;  US WEST Comments at 44 (proposing presumption of elimination of switch unbundling within 
50 miles of a competitor’s switch). 

499 Ameritech Comments at 5 4 8 4 ;  Bell Atlantic Comments at 23; BellSouth Comments at 
56; GTE Comments at 39; SBC Comments at 42; USTA Conunents at 34; US WEST Comment at 44. 

joo See, e.g., Mark Kastan and Daniel Reingold, Telecom Services - Locul, Merrill Lynch & 
Co., June 3,1999, at 12,13 (Statinp that of the 10 competitive LECs that are primarily facilities based (i.e., 
lessthanhalfoflines arethroughresale), onlyfo~ofthoseareEBlTDApositiveasofthefirstquaaer 1999. 
Ofthe rest, Merrill Lynch Srpeas than to break even (tum EBlTDA positive) between 2000 and 2003.). See 
also W. Todd Scott and David J. Bank, Competitive Local Exchange Camers, ING Baring& July 26,1999, at 
9 (statinp that ING Banngs elrpects some CLECs to still have mgative earnings in 2000 and 2001). 

’01 See Ameritech Commenfs, Tab B, M. of William L. Fitzsimmons (Ameritech 
Fitzsimmons Aff.); USTA Comments at 34 (citing Housmau/Sidak study of unbmdled switching); GTE 
Comments, Tab B, “An Analysis of Almmtive Netwok Elements Available to CLECs.” See also Letter 
from W. Scott Randolph, Director, Regulatory Mairs, GTE Service COT., to Magalie R. Salas, Secretary, 
Federal Communications Commissio~ CC Docket No. 96-98 (fled July 8,1999) (“PNR and Associates, May 
1999 Study”). 
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P approach would require the Commission to conduct a detailed analysis of the profitabllity 
of entry for a representative firm using various business strategies in each possible 
market.”* Such an approach would also require the Commission to make specific 
assumptions regarding the competitor’s business model, including which technology a 
competitor would choose to deploy, which market a competitor would choose to enter 
(e.g., business and/or residential), and what services a competitor would choose to offer. 
In addition, a business case approach would require the Commission to forecast revenues 
that a requesting carrier would earn if it entered a particular market. Whereas the actual 
costs of network elements such as switches are quantifiable, revenues may fluctuate 
according to evolving competitive conditions in the local telecommunications market. 

258. Although we do not adopt an approach that is based on a business case 
analysis for determining whether a particular entity is impaired, we do make several 
general observations regarding the direct cost that bear on a requesting carrier’s decision 
to self-provision a switch. Fixed costs are the largest portion of the cost of a switch. The 
average cost of providing service to customers decreases as the number of customers 
served increases. As a general rule, we find that scale economies are more pronounced 
when switches operate at full utilization. Because incumbent LEC switches serve the 
majority of customers for local exchange service, they are likely to be able to take 
advantage of substantially greater economies of scale than the competitor would using its 
own switches.503 We find however, that facilities-based competitors need not deploy 
switches in exactly the same network configuration as an incumbent, thus allowing 
competitors to achieve their own unique and competitive efficiencies by deploying their 
own switches.504 

e 

>02 The Commission would need to carefully evaluate the @c assumphow, both 
concerning costs and expected revenues, under consideration Ameaitech included a study, the Fitzsimmons 
study, that contains a number of weaknesses. We note that it assume8 that between 40% and 60% of fiber 
structure costs should be attributed to local w, reflecting the fact that costs can be shared with other 
network providers. In the Universal Service pr- &er much d i d o n  by al l  parties, sharing 
percentages of fiom 55% to 90% for underground and buried plant were recommended The Fitzs’”0ns 
study assumes a starI-up cost for a switch of $150,000 and a per line cost of $1 10. In contrasf the 
Commission’s “al service proceeding has assumed corresponding costs of $447,000 and $83. The 
Fitzsimmm study uses a cost of capital of 1 2 %  which is only slightly higher than the value of 1 1.25% 
assumed in the universal service mexL Since a competitor would be unlikely to be able to obtain debt 
financing onthe same terms as an established incumbent, the competitive cost of capital should perhaps 
reflect a highex propartion of equily finanang or a higher cost of debt In either case, the assumed value of 
12% may be an undemstimate of actual capital costs. See Ameritech Fiasimmons AlT at para 20. 

’03 See MCI WorldCom Bryant Decl. at paras. 21-22. 

GTE Reply Comments, Tab B, Reply Declaration of Francis J. Murphy at 7 (“based on the 
latest technology options the number of switches required to serve the entire country [ils 4,200 (or only 22% 
of the current number of total switches)) (GTE Murphy Reply Decl.); California PUC Comments at 4 
(competitors ‘‘have found it advantageous to have their switches w e  a much larger geographic area than 
LEC switches, and most competitors in California have confignred their networks to take advantage of those 
economies.”). 

504 

n 
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r‘ 259. cost. We find, as a general matter, that the total costs of self-provisioning a 
switch impose on the requesting carrier a significant cost disadvantage relative to the 
incumbent LEC, particularly in its early stages of entry. We emphasize that cost is only 
one factor we examine in our “impair” analysis. The evidence of circuit switching direct 
costs submitted in the record varies significantly. For example, incumbent LECs provide 
evidence that the direct costs to competitors of self-provisioning switches is between 
$100,000 and $814,000 and that the incremental cost is between $1 10 and $146 per 
line.”’ AT&T counters that incumbent LEC models exaggerate the efficiencies 
associated with requesting carrier switches.’06 Independent sources, however, estimate 
the fixed cost per host switch to be $447,000 and the per-line cost to be $83.’07 The 
disparity in switching costs contained in the record appear to depend on the technical 
attributes of the switch at issue. The more critical aspect of our “impair” analysis is not 
the costs of purchasing a local circuit switch, but rather the economies of scale that may 
characterize local circuit switching and the additional costs that requesting carriers incur 
when placing their self-provisioned switches into operation. 

’05 GTE submitted evidence to show that the HAI model (developed by AT&T, MCI) mn with 
the host/remote option enabled prcdnces a stand-alone fixed host switch investment of between $3 15,001 and 
$855,003 and a per-line cost between $129 and $124, and a fixed remote switch investment cost of between 

Analysis of Altemative Network Elements Available to CLECs” at 21); The USTA UNE Report provides 
evidence that snail scale circuit switches can be purchased for as little as approximately $100,000. USTA 
UNE Report at 1-29, n.66. MCI WorldCom contends that the HAI Model bases its results on a fixed switch 
investment of $242.73 per line for Rocs and large independent telephone companies and a fixed investment of 
$416.11 per line for d indepembt telephone companies, induding additional variable costs per line 
ranging from $140 to $80 per line as the dze of the switchincreases. MCI WorldCom Comments at 51 
(citing Decl. of Mark T. Bryant, at para. 21). Ameritech’s analysis adopts the Universal Service Joint Board‘s 
assnmption that start-up switch costs total $150,000 with an incremental cost of $110 per line. Ameritech 
Fitzsimmons M. at 20. CoqTel  filed an Ex Parte describing the costs, on avemge, of installing a circuit 
switch as several million dollars. See Mer from Carol Ann Bischoff, Execulive Vice President and General 
Counsel, CompTel, to L a m e  E. Strickling, Chi& Common M e r  Bureau, Federal Communications 
Commissio~ CC Docket 96-98 (fled August 18,1999) (citing Arias -davit at para. 5; Tidwell AEdavit 
May 26,1999 at para 5; James ABidavt August 10,1999 at para 4; Walker -davit at para 4.); SPR 
Comments at 6. But see Comments of Bell Atlantic at 2, fled in CC Docket No. 96-45; CC Docket No. 97- 
160 (fled July 23,1999) (stating “manufaaurers offer very large discounts on initial switch purchases, 
because they know that the Carrier will be “locked in” to the same “ f a c t u m  for additional equipment, 
which can be priced at d e r  discounts. Since the add-ons are so profitable, the competition for initial 
switch purchases is intense, and manufacturers will offer “fire sale” prices to win a switch replacement 
coraract”). 

’06 

f i  $17,143 and$385,716andaper-line.costbetween$120and$146. GTEco”entsat43 (citing“An 

A T ~ T  ~ e p b  comments at 95, T& A, AK of Michael R B ~ O ~ W J O ~ I I  c. KIWB- 
F. Pitkin, at para 67) (AT&T Baranowski Reply M.). 

”‘ See Commission Tokes Action to Reform Universal Service Supportfor Non-Rural Carriers 
Providing Service in High-Cost Areas and Commission Adapts Framework for Federal Universal Service 
High-Cosf Support Mechanism; Commission Seekr Comment on the Input Values for the Fonvard-Looking 
CostModel, CC Docket Nos. 96-45; 96-262; 97-160, FCC No. 99-17 (released May 27, 1999) 1999 WL /-. 

345534 (FCC). 
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r'- 260. We find that incumbent LECs retain material scale advantages with regard 
to provisioning and operating local circuit switches. Requesting carriers therefore will 
encounter generally greater direct costs per subscriber when provisioning their own 
switches, particularly in the early stages of entry when requesting carriers may not have 
the large number of customers that is necessary to increase their switch utilization rates 
significantly. When we examine the market as a whole, we find that requesting carriers 
incur higher costs due to their inability to realize economies of scale using circuit 
switching equipment. We find that the scalability of a switch mitigates but does not 
eliminate the incumbent LEC's scale advantages and reduces but does not eliminate 
competitor's sunk costs and entry barriers. For example, it is generally less expensive to 
purchase a 20,000 Line switch rather than four increments of 5000 lines. Furthermore, 
the advantages of incumbent LEC scale economies are more pronounced when requesting 
carriers provide switch-based service to a relatively small number of customers through a 
self-provisioned switch.5o9 For example, competitor's switching costs per minute at a 
10% penetration level are slightly more than twice the cost of an incumbent LEC serving 
the remaining 90% of the market with its own swit~h.~" We find that, as a general 
proposition, requesting carriers will incur a materially greater cost when self-provisioning 
switching at low penetration levels. As a requesting carrier's switch utilization rates 
increase, the difference between the switching costs incurred by competitive and 
incumbent LECs decreases, but the impact of this difference does not become irrelevant 
in the impair analysis until incumbent LEC and competitor's switch utilization levels are 
more comparable."' Market facts show that that competitors have made inroads into the 
local telecommunications markets, but they have garnered only between 2.6 percent to 5 
percent of the market for switched telecommunications A significant portion 

508 See Comments of Bell Atlantic at 9 filed in CC Docket No. 96-45; CC Docket No. 97-160 
(filed July 23,1999) (stating "the costs per-line of a new switch is si@cantly below the costs of adding 
capacity to an existing switch,"). See dm Letter from Chuck Goldt%rb, Director Law and public Policy, MCI 
WorldCom to Jake Jennings, Spedal Advisor, Common Carrier Bureau, Federal Communications 
Commission, CC Docket No. 96-98 (filed September 1,1999) (arguing that for a 20,000 line switch the 
average cost per line is $3 19 and for a 5,000 line switch the average cost per line is $462.). 

'09 Sprint estimates that ifa requesting carrier deploys a switch capable of serving 100,000 
access lina but inmally only serves 1000 access lines, the cost per line for switching is roughly $66, whereas 
if the incumbeat LEC purchases the same switch at the same cost but saves 50,000 lines, it would have a per- 
line cost of roughly $4.55. Should the requesting carrier purchase a d e r  switch, Sprint  argues that ifthe 
requesting cauier served 10,OOO lines its monthly cost for witching would be roughly $27 per line, roughly 
six times the innr" LEC's cost of switching. Sprint  Comments at 29-30. See, MCI WorldCom 
Commentsat 5l(BryantDecL atparas. 25-27). 

'Io 

'I' 

MCI WorldCom Comments at 51 (Cithg Bryant DecL chart 11). 

MCI WorldCom contends that at 10% percent m;uket penetration, switching costs for a 
requesting carrier are about 132% above incumbent LEC switching costs but decrease to 3 1% above 
incumbent LEC switching costs at 30% penetration levels. See MCI WorldCom Comments at 5 1 (Bryant 

P Decl. at para 30). 

See Bell Atlantic Reply Comments, Tab 2, DecL of Robert W. Crandall, at 9. (Bell Atlantic 
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P of these figures re resent service to medium and large business customers, rather than to 
the mass market.” Accordingly, we find that as a general matter, requesting carriers 
have not gained sufficient market share to generate switch utilization rates and economies 
of scale comparable to the incumbent LEC, particularly to serve the mass market. 

261. We recognize that switches deployed by competitive LECs may be able to 
serve a larger geographic area than switches deployed by the incumbent LEC, thereby 
reducing the direct, fixed cost of purchasing circuit switching capacity and allowing 
requesting carriers to create their own switching efficiencies. If a competitor uses a single 
switch to serve a rate area consisting of 10-1 5 incumbent LEC switches, the average 
utilization of the competitor’s one switch can be as high, or higher, than many, or even 
all, of the incumbent LEC switches. This dynamic mitigates, to a varying degree, 
incumbent LEC advantages of scale, but does not enable competitive LECs to achieve 
comparable scale economies, particularly in the early stages of entry.’I4 Incumbent LECs 
contend that once a requesting carrier incurs the costs to deploy a switch, it can 
economically extend the reach of the switch to serve broader markets. We fmd, however, 
that switch capacity, distance-sensitive transport costs, and collocation costs significantly 
impair a requesting carrier from fully exploiting this market entry strategy. We note that, 
for smaller carriers, an inability to achieve switching scale economies may have greater 
effect upon their ability to offer service than it does for larger carriers. For example, TRA 
contends that, without access to unbundled switching, smaller requesting carriers with 
targeted entry plans deploy their own switch to serve approximately 3,000 lines will incur 
a direct additional cost of $300,000 annually without access to unbundled local 
~witching.~‘~ We find that utilizing unbundled switching is likely to mitigate this early- 
stage entry barrier and is consistent with Congress’ intention that reFesting carriers use 
unbundled network elements as a transitional market entry strategy. 6 

Crandall Reply Decl.) NTIA estimates that requesting &ax aurently serve between 2 and 3 percent of all 
local access lines. NTIA Comments at 10 (citing Council of Economic Advisers, F’rogress Report: Growth 
andCompetiti0ninU.S. Telecommunications 1993-1998 8, I8 (February 8,1999). See uko FCCLocul 
Compefifion‘Reprt (finding that local competitors have capture 5% of the local &et). 

’I3 See Letter from Lori Wright, Senior Manager, Regulatw Affairs, MCI WorldCom, to 
Magalie R Salas, S e m ,  F e d d  C d c a i i o n s  Commission, CC Docket No. %-98, July 13,1999. 

We agree with AT&T that even i fa  competitor’s switch cinbe used to serve customers ’I4 

scattered throughout a broad geographic am, a single switch would still lack the capacity to serve a 
signilkant percentage of customers in all but the most sparsely populated areas. AT&T Reply Comments at 
91. 

’I’ TRA Comments at 36. 

’I6 Althongh Congress did not explicitly express a preference for one patiicular competitive 
saategy, it implicitly recognized that the purchase of nnbundled network elements would, at least in some 
situations, serve as a transitional strategy until such time as fledgling competitors could develop a customer 
base and complete the conshuctim of their own networks. In particular, Congress stated, “@It is unlikely that 
competitors will have a fuUy redundant network in place when they initially offer local Sa ice  because the 
investment necessary is so significant Some facilities and capabilities. . . will likely need to be obtained from 
the incumbent [LEC] as network elements pursuant to new section 25 1.” See Joint Expronufory Sfufemenf at 

f l  
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P 262. We find, as a general matter, that the costs of self-provisioning switching 
also materially dimiish a requesting carrier’s ability to provide the services it seeks to 
offer, Our standard recognizes that the full costs of using self-provisioned circuit 
switching must include the costs incurred by a competitor to substitute its local circuit 
switch for that of the incumbent LEC. These costs include the costs of collocating in an 
incumbent LEC’s central ofice from which the requesting carrier accesses unbundled 
loops to serve its end-user customers. Requesting carriers require collocation because 
they have not yet duplicated the incumbent LEC’s loop plant to provide “last mile” 
connectivity to end users. Obtaining unbundled loops and connecting these loops to 
collocated equipment is therefore the only reasonable and economically rational manner 
by which requesting carriers can provide connectivity to their end users. 

263. We agree with parties that argue that collocation imposes materially greater 
costs on requesting carriers than use of the incumbent LEC’s switching.s17 Based on the 
record, it appears that the current range for non-recurring charges for obtaining physical 
collocation is between $15,000 and $508,000 for each central ofice from which a 
competitor serves customers using the incumbent LEC’s unbundled This 
additional cost increases the costs of the equipment installed in the cage by between 15 to 
20 percent5I9 We fmd that due in part to these non-recurring charges, a requesting 
carrier’s decision to collocate presumes significant market penetration, even in dense wire 
centers. For example, data submitted by MCI WorldCom for New York City suggests 
that collocation in dense wire centers is not profitable until a requesting carrier’s market 

f i  

148 

5‘7 AT&T Comments at 96, Tab E, AE of Mcbael ffau, pam 25 (AT&T ffau Atf.); 
California PUC Comments at 4-5; CPI Comments at 21; Cable & Wireless Comments at 36; CompTel 
Comments at 40. See ulso Mer from Jonathan E. Canis, Counsel for ALTS, Intermedm, e.spire, to Magalie 
R. Salas, Secretary, Federal Communications Commission, CC Docket No. 96-98 (filed August 27,1999). 

’I8 See Mer from Carol Ann Bischoff, Executive Vice President and General Counsel, 
CompTel, to Lawrence E. Stfickhg Chief, Common Canier Bureau, Federal Communications Commission, 
CC Docket No. 96-98 (filed August 18,1999)(sta!ing that “CompTel members repon that recent quotes from 
US West for ageless collocation average $41,000 (compared to $53,000 for caged collocatiOn.)”). BellSouth 
provides that the total non-“ing cost of a 200 square foot collocation costs approximately 
$76,000. BellSouth Comments at Anachmau A at 1. AUegiance daims that GTE demanded $508,000 for a 
10 x 10 collocation cage in Santa Monica, California According to Advanced TelCom, initial quotes for 
10x10 cages in U S West’s territory run from $35,000 to $68,000 and $30,000 to $82,000 in Pacific and 
Nevada Bell tenitones. See Leaer h m  Jonathan E. Canis, Counsel for ALTS, Intermedia, e.spire, to Magalie 

SBC asserts its average NRC is $15,405 for caged collocation and $10,566 for cageless collocation in Texas. 
See Letter from Lincoln E. Brown, Director - Federal Regulatory, SBC, to Magalie R Salas, Secretary, 
Federal Communications Commission, CC Docket No. 96-98 (filed July 15,1999). See ulso CompTel 
Comments at 39, Tab E, AE of Richard L. Tidwell at para. 5 (CompTel Tidwell Aff.) (arguing that total cost 
of switch instalMon is $4-6 million), 

R Sal% Eq., Senetary, Federal COmmUnications C~mmiss i~p  CC D ~ k e t  NO. 96-98 (fled Aug 27,1999). 

F ’I9 AT&T Comments at 96. See also, BellSouth Comments Attachment A at 1 (describing 
$128,700 cost of purchamg necessary equipment for one collocation arrangement.). 
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,P 
penetration exceeds 8-15 percent.s20 We agree that the costs associated with collocation 
and the revenue opportunities associated with a given wire center may not justify 
establishing a collocation arrangement with the incumbent LEC in many central 
offices.”’ 

264. Accordingly, we find that as a general matter, collocation costs materially 
diminish the ability of a requesting carrier to offer service using self-provisioned 
switching. Although the collocation rules we adopted in our Advanced Services First 
Report and Order undFNPRM are intended, and expected, to reduce the costs and 
operational delays associated with collocation, our revised d e s  do not eliminate 
altogether the cost and delay associated with coll~cation.~’~ We recognize that incumbent 
LECs still have an incentive and the ability to raise a requesting carrier’s cost of 
collocation, and thus raise the total cost of self-provisioning switching. 

265. In addition to the costs of establishing collocation arrangements with the 
incumbent LEC, requesting carriers incur additional costs to extend unbundled loops to 
their collocation cage. The manual work of extending a loop to a requesting carrier’s 
collocation cage is known as a coordinated loop cutover. A coordinated loop cutover 
requires incumbent LEC technicians to disconnect the subscriber’s loop from the 
incumbent LEC’s main distribution frame and rapidly cross-connect it to the competitor’s 
facilities. From the t h e  the technician disconnects the subscriber’s loop until the 
competitor re-establishes service, the subscriber is without service. Simultaneously, 
incumbent LEC and competitor technicians must coordinate to ensure that the 
subscriber’s telephone number is “ported” to the competitor’s switch so that inbound calls 
are properly routed to the requesting carrier’s switch. 

266. The coordinated cutover process imposes a non-recurring cost on 
competitive carriers that connect their own switches to unbundled loops. For example, 
AT&T contends that the non-recurring, per-line charge for a coordinated cutover is 
approximately $45 in New Y ~ r k . ” ~  CompTel argues that a manual loo and switching 
port migration costs between $59.91 and $218.62 per unbundled loop.” We 

” O  MCI Worldcam’s collocation analysis assumes dense wire centers (37,500 lines) and a 
customer chum rate of 15-33 percent See Letter from Lori Wright, Senior Regulatory Counsel, MCI 
WorldCom, to Magalie R Sa& Esq., Secretary, Federal Communications Commission (filed July 9,1999). 
We f d  that Ameritdt‘s collocation model which assumes a non-recnning charge of $70,000 may not be 
accurate for individual competitor collocaton request$ pamcularly in dense wire centers. Ameritech 
Comments at 16. 

’’I We recognize however, that the costs of collocating in a given central office will be spread 
between a requesting carriers total service offerings, includmg services other than Circuit-switched services. 

Advanced Services First Report and Order and F N P W ,  14 FCC Rcd at 4111-94, paras. ”’ 
1960. 

523 

524 

AT&T Comments at 95-96; AT&T Pfau AfC at paras. 22-23. 

See Letter from Carol Ann Bischoff, Executive Vice President and General Counsel, 
/-. 
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P acknowledge that incumbent LECs may incur coordinated cutover costs when they win 
customers from competitive LECs. The record does not demonstrate, however, that 
incumbent LECs are incurring coordinated cutover costs in the same or substantially 
similar volumes as competitive LECs. We find that the additional cost of coordinated 
loop cutovers, when added to the costs of collocation, materially diminishes a 
competitor’s ability to substitute its own switch for unbundled switching. Although this 
per-line non-recurring cost is likely to vary between incumbent LECs, it represents a 
significant cost to those requesting carriers seeking to provide service to the mass market 
due to the large number of individual loop cutovers that are necessary to serve this 
market. 

267. Ubiauitv and Timeliness. In addition to the costs associated with accessing 
individual unbundled loops in multiple end offices, we find that collocation and the 
coordinated loop cutover process imposes a material delay on competitive LECs that offer 
services using self-provisioned switches, and materially limits the scope of customers a 
requesting carrier may serve quickly. The delay includes the total amount of time 
required to purchase, install, turn up a switch, and obtain collocation, as well as the 
amount of time needed for incumbent LECs to complete coordinated loop cutovers. 

switch, and integrate it into its network and internal operations support systems.525 
Incumbent LECs claim that a switch can be fully provisioned in as Little as 40 days.jZ6 
Although this may be theoretically possible, there is evidence in the record that the time 
frame for provisioning a switch is significantly longer.527 Furthermore, incumbent LECs 
focus their analysis on the time to purchase a switch rather than the time required to put a 
switch into operation. Actual delivery of a switch is only one part of the process of self- 

268. In order to self-provision a switch, a requesting carrier must order, test the 

f l  

CompTel, to Lawence E. Striddin& Chief, Common Carrier Bureau, CC Docket No. 96-98 (fled August 19, 
1999) ( C o q T d  August 19,1999 Er Porte) (describing “Standad Manual LoogPm Migation costs of 
$178.00 inFlorida, $59.91 inGeorgia, $67.18 inNew Yo&, $107.63 inIllinois, $143.15 inKansa$ $123.45 
inIowaand$218.62 inMontana). 

”’ ATB~T ~ephl  comments at 99 

’’‘ 
jZ7 

GTE Comments at 45-46, Bell South Comments at 58. 

MCI WorldCom Comments Tab 5, Decl. of Dennis HeroldJoseph StockhausenlRay 
Lathrop, at para 6) (MCI WorldCom Herold Decl.) (arguing that once a decision to deploy a switch is made, 
it takes 18 to 24 months to provision a Class 5 switch). 
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/4 provisioning switching.528 Requesting carriers assert that it takes approximately six 
months to one year to engineer, furnish and install a 

269. Related to the time required to provision a switch is the time required to 
provision collocation. Incumbents and requesting carriers offer conflicting assertions 
regarding the time required to provision collocation in incumbent LEC central offices. 
We are troubled by anecdotal evidence that collocation imposes a delay of six, nine or 
twelve months on the provision of ubiquitous MCI WorldCom for example, 
argues that collocating on a broad scale to provide ubiquitous service results in lengthy 
collocation delays.531 NorthPoint maintains that some incumbent LECs have imposed 
“governors” on the number of collocation applications they will accept, thereby delaying 
ubiquitous rollout of services.532 Incumbent LECs counter that they have, and will 
continue to, provision collocation on a broad scale and in a timely fashion.533 Ameritech 

528 For example, according to KMC Telecom, the standard installation interval for a Lucent 
5ESS switch is between nine and 12 months, only 8 weeks of which is attributable to the delivery of the 
switch itself See Letter h m  Carol Ann Bischoff, Executive Vice President, CompTd to Lawrence E. 
Striddin& Chief, Common Carrier Bmrau, Federal Communications Commission, CC Docket No. 96-98 
(filed August 18,1999) (CompTd August 18,1999 Ej, Parte). 

529 Most commentas addressing switch deployment delays describe the outer time boundaries 
for provisioning a switch, See e.g, Cable & Wireless Commetds at 36; Choice One Joint Comments at 16; 
CompTel Comments at 39, n. 89 and Tab D, Aff. of Martin J. Arias at para 5 (switch deployment takes “up to 
9 months” or even “almost two years.”) (CompTel Arias Aff.); KMC Comments at 15; Net2000 Comments at 
14. See also, Letter h m  Roy Choates, Senior Vice President Conshuction, KMC Telecom, to Magahe R. 
Salas, S “ y ,  Federal Communications Commission, CC Docket No. 96-98 (filed August 12,1999) 
(describing aaual provisioning intenal of 9 - 12 months for Lucent 5 ESS switch). The USTA UNE Report 
notes that switch vendors do not typically deliver a switch until two-and-a-halfto three months after an order 
is received. USTA UNE Report at 1-30 (citing e.spire statement of seven months from placing an order to 
deployment of switch). 

530 

n 

AT&T Comments at 91 (citing AT&T Pfau Aff. describing collocation delays of six to 
eight months); CompTd Comments at 40 (citing CompTd Arias Aff. describing collocation delays of several 
months at a minimum); MCI WorldCom Reply Comments at 51 (collocationtakes 6 months to a year). 
Rhythms notes that collocation represenrS the ‘“@e greatest obstacle” to providing se.fvice and that 
collocation typically takes between five and seven months to provision. See Letter from Je- Blumenfe.14 
Counsel, Rhythms NetCOnneCtions, Inc., to Magalie R Salas, Secretary, Federal Communicitions 
Commission, CC Docket No. 96-98 (fled September 8,1999). 

53’ MCI WorldCom Reply Comments at 51. MCI WorldCom estimates that establishing a 
smgle collocation anangement mpks  approximately five months before the arm%ement is in place. MCI 
WorldCom also argues, however, that if a requesting carrier seeks to expand the scope of its services by 
rapesting collocalion anangements, the collocation delay amounts to several years before it can provide 
service. MCI WorldCom Herold Decl. at paras. 9-1 1). 

532 See Letter from Jonathan E. Canis, Counsel for ALTS, Intemdia, espire, to Magahe R. 
Salas, Secretary, Federal Communications Commission, CC Docket No. 96-98 (filed August 27,1999) 
(stating that “BellSouth will accept 5 applications per carria per month.”). 

P 533 Ameritech Comments at 77; Bell Atlantic Reply Comments at 14; SBC Reply Comments at 
16; US WEST Reply Comments at 44. SBC submitted an Er Parte presentation which states that the average 
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P specifically contends that competitive LECs have established collocation arrangements in 
rate centers in which 70 percent of Ameritech’s access lines are located.534 The presence 
of one collocator, in and of itself, however, does not establish how long it will take to 
accommodate subsequent collocators. We find nothing in the record to demonstrate 
conclusively that incumbent LECs have committed to and satisfied a collocation 
provisioning interval of less than six months. 

270. We therefore find incumbent LEC arguments that requesting carriers do not 
experience collocation delays contradicted by the actual experiences of requesting 
carriers. Incumbent LECs do not appear to include such things as the collocation 
application process in their analysis of collocation delays. We are persuaded by those 
commenters that assert that collocation, examined from the time a requesting carrier 
initiates the collocation process until a collocation arrangement is delivered, generally 
imposes a delay of approximately six months on the provision of service.53’ We 
conclude that, although the delays associated with provisioning collocation arrangements 
will vary from incumbent LEC to incumbent LEC and by requesting canier, as a general 
matter, collocation delays materially diminish the ability of a requesting carrier to provide 
the services it seeks to offer. As discussed in Section IV above, although we cannot 
quantify precisely how much of a delay associated with collocation and self-provisioning 
switching will materially diminish the ability of a competitor to provide the services it 
seeks to offer, we find that delays that exceed six months to one year materially diminish 
the ability of a competitive LEC to provide the services it seeks to offer because such 
delay prevents the competitive LEC from responding quickly to the demand for its 
services in a rapidly changing market. 

before providing service with their own ~witch.”~ We disagree with BellSouth, GTE, 
Ameritech, and other commenters that argue that the Commission should not consider 
coordinated cutover delays and service-quality issues in its impair analysis.’” Without 
coordinated loop cutovers, requesting carriers self-provisioning switching and accessing 
unbundled loops cannot provide the services they seek to offer. To date, incumbent LECs 
have provisioned relatively small volumes of coordinated loop cutovers compared to 

n 

271. As noted above, requesting carriers must also wait for coordinated cutovers 

caged coUocatim interval in Texas is 90 days and 55-70 days for cageless collocation In California, the 
average caged collocation intaval is 120 days and 1 10 days for cageless. See Letter from Lincoln E. Brown, 
Director - Federal kgulatoxy, SBC, to Magalie R Salas, Federal Communications Commission, CC Docket 
No. 96-98 (fled July 15,1999). 

’34 heri te& Reply comments at 22. 

AT&T Comments at 91; CompTel Comments at 40; MCI WorldCom Reply Comments. 535 

536 See supra para 266. 

J37 P BellSouth Comments at 61; GTE Comments at 45, n 32; Ameritech Reply Comments at 
29. 
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anticipated demands.538 Incumbent LECs counter that they have instituted procedures to 
provide timely coordinated cutovers to requesting carriers.539 Where incumbent LECs 
have undergone comprehensive testing of their loop provisioning processes, however, 
independent auditors have found difficulties regarding coordinated loop cutover 
perf~rmance.~~’ Furthermore, because broad-based residential competition is at best 
nascent, incumbent LECs generally have not successhlly provisioned coordinated loop 
cutovers in the volumes necessary for requesting carriers to serve the mass market. We 
therefore find incumbent LEC promises of fiture hot cut performance insufficient to 
support a Commission finding that the coordinated loop cutover process does not impair 
the ability of a re uesting carrier to provide the service it seeks to offer without unbundled 
circuit switching!41 We recognize that the hot cut process requires manual processing, 
which likely creates delays between the time a requesting carrier wins a customer and the 

P 

538 

ha$ to date, provisioned 185,000 unbundled loops and expects to provisiOn 117,000 additional unbundled 
loops by end of 1999). 

539 

AT&T Reply Comments at 105; Ameritech Reply Comments at 29 (stating that Ameritech 

BellSouth argues that in April, 1999, BellSouth cutover 70% of loop orders within 5 
minutes and over 88% were performed in 15 minutes for a average time of 6.94 minutes. Bell South Reply 
Comments, Attachment E, Aff. of W. Keith Milner at para. 10. Ameritech argues that if coordinated loop 
cutovers are relevant to the impair analysis, it can accommodate any reasonably foreseeable demand, and its 
coordinated loop cutover process is not mor-prone such that questing carriers face senicequality 
impa i r ” .  Amezitech Reply Comments, Atlachent B, Aff. of John B. Maw at 11,16-29, Schedules 1,2. 
This assation does not cany more weight merely because it is made in a swom &davit; assertions regarding 
future performance are inherently unsupportable. 

n 

540 In Texas, SBC is undergoing a third parly test of its coordinated loop cutover processes by 
Telcordia Technologies, Inc. In their July, 1999 OSS report, Telcordia states that “[e]ightm ordering types 
for UNEL (loop provisioning) were tested, of which nine were successfully ordered and provisioned by SBC. 
Nine ordering types did not meet expectations, of which six have been selected” for retesting. The public 
Utility CommisSiOn of Texas Southwestem Bell Operations Support Systems R q r t ,  Issue 1, July 1999, at 
Pg. ES-9. In New York, Bell Atlantic is undergoing a third paay test of its coordinated loop cutover process 
by KPMG. In their July, 1999 OSS reporI, KPMG states that Bell Atlantic technicians performing 
“disconnects and Main Distrihtion Frame (MDF) rewiring are not performing their activities in a 
synchronized manner at the requested Frame Due Time of the order and perform some portion of cut either 
late or early.” KPMG DrafI Final Report, July 22,1999, at IV-67. See ah0 C d c a t i o n s  Daily, July 28, 
1999 at 10 (“Major uncorrected exce@ons [found by KF’MG in NyI include BA problems with meeting 
deadlines for “hot cuts,” where BA disconnects loops from its own network and reconmcts it to requesting 
carrier’s network BA has claimed 95% of hot cuts are performed on time and +ut service intenu@ons, 
but AT&T claims real rate. is only 75%); Letter fiom Robert W. Quinn, Jr., M o r  - F e d d  Government 
Affairs, AT&T, to Mr. Jake Jemings, Special Advisor, Common Carrier B m u ,  F e d d  Communications 
Commissior& CC D&et No. 96-98 (filed August 18, 1999) (citing supplemental affidavit of Mr. Jack Meek 
before the New York Department of public Service). Mr. Meek’s &davit contends that for the period March 
23 through July 23 approximately 13% of BA-NY’s hot cut loop orders resulted in ermrs athibutable to BA- 
NY. 

541 our insistence on actual perfor” - and not future promises -- of incumbent LEC 
compliance with our rules is not new. See Application of Amentech Michigan 
Communicatim Act of 1934, as amended, To Provide In-Regioq InterLATA Services in Michigan, CC 
Docket No. 97-137, Memorandum Opinion and Order, 12 FCC Rcd 20543 (1997) (Ameritech Michigan 271 
Order). 

to Section 27 1 of the 

/”- 
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time it can provide service to that customer. Accordingly, we find that the coordinated 
loop cutover process impairs the ability of a requesting canier to provide timely service. 

272. Goals of the 1996 Act. As noted above, our unbundling analysis takes into 
account whether unbundling a particular network element is consistent with the goals of 
the 1996 Act.’“ We find ow decision to unbundle local circuit switching is consistent 
with the 1996 Act’s goals of rapid introduction of competition and the promotion of 
facilities-based entry. 

273. Our unbundling analysis considers how the switch unbundling obligation 
we adopt will encourage requesting carriers to rapidly enter the local market in order to 
serve the greatest number of customers, and whether the failure to require unbundling will 
cause any class of consumers to wait unnecessarily for competitive alternatives. Failure 
to unbundle local circuit switching would cause residential and small business consumers 
to wait unnecessarily for competitive alternatives. As discussed above, the costs and 
operational delays associated with collocating in multiple end ofices and provisioning 
delays caused by the inability of a requesting carrier to gain access to unbundled local 
circuit switching will cause residential and small business customers to wait for service. 
Requiring incumbent LECs to provide access to unbundled switching, and to use 
unbundled switching in combination with other network elements, will allow requesting 
carriers to serve the greatest number of customers, without incurring collocation and 
switch provisioning delays. Where unbundled switching has been made available, 
requesting carriers have gained market share in the residential and small business 
markets.’” Accordingly, we find that requiring incumbent LECs to provide access to 
unbundled switching will allow requesting carriers to rapidly enter local markets. 

P 

P 

274. We also find that the availability of unbundled switching will also 
accelerate the development of alternative networks because it will allow requesting 
carriers to generate revenues to justify the construction of new switching facilitie~.’~ As 
noted above, many carriers emphasize that they plan to deploy alternative facilities as 
soon as it is technically and economically possible to do so at a cost close to the 

’42 See supra SectionIV(B)(4)@)(iii). 

’43 MCI WorldCom Reply at 42-46, AT&T Reply at 23-24; SBC Reply at 3-4. Since these 
combinations of unbundled network elements have become available, competitk LECs have started offering 
senice in the resideotial mass market in those areas. For example, in January of this year, Bell Atlantic, as 
part of an agreement with the New York Department of Public Service, began offering the unbundled network 
element platform out of @culm end offices in New York City. As a result, between January 1,1999 and 
May 26,1999, MCI WOridCom acquired upwards of 60,OOO new local residential customers. AT&T also 
plans to begin serving local residential customers over the platform in Texas. See supra Section I. 

’44 See, e& AT&T Comment at 21-22 (statingthat using unbundled network elements also 
facilitates the transition to facilties-based contpetition because it permits entr;mfs to gather critical 

deployment); ALTS Comment at 20-24; MCI WorldCom Comment at 8. 
P information, suchas customers’ ollingvohrmesandtrafficpattemsthattheyneedtoplantheirfacilties’ 
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r- incumbent LECs’ prices for network elements.’45 Granting requesting carriers access to 
unbundled switching will allow these carriers to serve customers in areas where traffic 
volumes and customer densities make it difficult initially to justify deploying a switch. 
Furthermore, allowing requesting carriers to purchase unbundled switching will allow 
new entrants to test market demand for circuit switched services before deploying their 
own facilities. As requesting carriers obtain customers using unbundled switching, we 
expect that the revenues generated from this activity will enable requesting carriers to 
extend the reach of their existing switching capabilities or deploy switching capability to 
serve the residential and small business market. 

275. On balance, we conclude that local circuit switching should be unbundled 
nationwide. We now consider whether it would be appropriate to establish an exception 
to the national unbundling requirement. 

(iv) Exception to National Unbundling 
Requirement 

276. As discussed in section IV above, we do not limit our unbundling analysis 
to the cost, timeliness, ubiquity and quality factors described above. Rather, we look at 
the totality of the circumstances and marketplace developments when considering 
whether a requesting carrier is impaired without access to unbundled local circuit 
switching. In addition to examining where requesting carriers have deployed switches, 
we look to the marketplace to see which customers are receiving service from facilities- 
based competitors. To the extent the market shows that requesting carriers are not serving 
a market segment with self-provisioned switches, we find that this fact is probative 
evidence that for a discrete market segment requesting carriers are impaired without 
access to unbundled local circuit switching. Conversely, to the extent that the market 
shows that requesting carriers are generally providing service in particular situations with 
their own switches, we find this fact to be probative evidence that requesting carriers are 
not impaired without access to unbundled local circuit switching. The task before us is to 
develop an administratively simple rule that reflects marketplace developments and 
provides certainty to market participants. We seek to adopt a rule that serves as a 
reasonable proxy for when competitors are indeed impaired in their ability to provide the 
services they seek to offer. 

277. In their initial and reply comments in this proceeding, the parties take 
sharply diverging positions regarding the circumstances and geographic areas where local 
circuit switches should be unbundled, if at all. Incumbent LECs generally support 
elimination of their obligation to unbundle local circuit switches in a geographic area 

/” 545 See CompTel Comments at 12; MCI WorldCom Comments at 8-9,26-27; Net2OOO 
Comments at 2-3; Sprint Comments at 16-19. 
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P where one requesting carrier has deployed a single local Competitive LECs 
oppose the incumbent LEC proposals for elimination of the circuit switch unbundling 
obligation and argue that local circuit switching should be unbundled on a national 
basis.s47 In several exparte presentations after the record closed, a number of parties 
softened their initial positions and propose a more narrowly tailored rule for determining 
when circuit switching need not be ~nbundled. '~~ A number of other parties respond to 
these fall-back positions in subsequent exparfe  presentation^.'^' 

278. Despite our conclusion that, in general, requesting carriers are impaired 
without access to unbundled switching, we conclude that it is appropriate to establish a 
more narrowly tailored rule to reflect significant marketplace developments. As 
described more hlly below, we find that requesting carriers are not impaired without 
access to unbundled local circuit switching when they serve customers with four or more 
lines in density zone 1 in the top 50 metropolitan statistical areas (MSAs), as set forth in 
Appendix B, where incumbent LECs have provided nondiscriminatory, cost-based access 
to the enhanced extended link (EEL) throughout density zone l.5s0 

546 Ameritech Comments at 5 4 8 4 ;  Bell Atlantic Comments at 23; BellSouth Comments at 
56; SBC Comments at 42; G'IE Comments at 39; USTA Comments at 34; US WEST Comment at 44. 

s47 See, cg., Cable & Wireless Comments at 36; KMC Comments at 15; Net2000 Comments 
at 13; Sprint  Comments at 3 1; Qwest Comments at 70; AT&T Comments at 86. 

s48 See Letter from Chuck Goldfarb, Director, Law and Public Policy MCI WorldCom, to 
Lawrence E. S h k h g  Chief, Common Gamier Bureau, Federal Communications Commission, CC Docket 
No. 96-98, at 4 (filed August 9,1999) (concluding that the top 29 MSAs should define the geographic scope 
of an i n d e n t  LEC's local dmdt switch unbundling obligation); Letter from Christopher M. Hei"I,  
Director of Legal Main, Ameritech, to hkigahe R. Salas, Secretary, Federal Communications Commission, 
CC Docket No. 96-98 (fled Septemba 7,1999) (stating that M t e c h  "would not oppose an MSA approach 
purmant to which U L S  and the UNE plaffonn would not be made available in the top 100 MSAs in the 
United States."); CompTel August 19,1999 Ex Parte (arguing that local circuit Switching should not be 
unbundled in density zone 1 within the highest density MSAs); Letter from Kathleen B. Levitz, Vice President 
-Federal Regulatory, BellSouth, to Ms. Magalie R Salas, Smetary, Federal Communications Commission, 
CC Docket No. 96-98 (fled July 29,1999)@roposing that local circuit switching should not be unbundled in 
zones 1 and 2 01 in rate exchange areas SeTVed by one of more CLEC switches). 

549 See Letter from Robert W. Quinn, Jr., AT&T, to Mr. Lawrence Striddin& Chief, Common 
Carrier Bureau, Federal CommUniCatons Commission, CC Docket No. 96-98 (filed August 19,1999) (AT&T 
August 19,1999 Ex Porte) (arguing AT&T would be impaired if local circuit switclnng is not unbundled in 
MSAs 36-100); Letter from David Scott, Birch Telecom to Jake E. Jamins, Special Advisor, Common 
Carrier Bureau, Fed& Communications Commission, CC Docket No. 96-98 (fled September 8,1999) 
(opposing attempts to restrict the availability of unbundled local circuit Switching); Letter from Melissa 
Newman, Vice President -Federal Regnlatory U S WEST, to Magalie R Salas, Secretary, Federal 
CO"~&OXIS C~mmissi~n, CC Docket NO. 96-98 (filed August 18, 1999) (OppOSing MCI'S MSA 
approach); 

''O 47 C.F.R 5 69.123 of the Commission's rules define the parameters for the establishment 
of density pricing zones that allow pricesap LECs to charge geographically deaveraged rates for switched 
aanspoa services. Density zone 1 is the geographic area with the highest access line density and amount of 
tratftc volume. 

P 
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r 279. TOD 50 MSAs. We conclude that it is appropriate to create an exception to 
the switching unbundling obligation in certain circumstances in the top 50 MSAs, as they 
are defined by the Ofice of Management and B~dget.~’’ We thus respond to various 
suggestions in the record that an exception kom the switching unbundling obli ation 
should encompass the top 29, top 35 and top 100 MSAs in the United States. 

280. As previously noted, as of March, 1999, approximately 167 different 
competitors have deployed approximately 700 switches throughout the country.’s3 When 
we analyze where requesting carriers have deployed these switches, we find that most of 
these switches have been deployed within the confines of the top 50 M S A S . ’ ~ ~  
According to USTA’s data, which relies on the Local Exchange Routing Guide, 
approximately 61 percent of all requesting carrier switches nationwide have been 
deployed in the top 50 MSAs.’” More significantly, the vast majority of these MSAs 
contain multiple switches owned by competitors. In particular, four or more competitive 
switches have been deployed in 96 percent of the top 50 MSAS.”~ According to USTA’s 
data, only two MSAs in the top 50 -- Cincinnati and Las Vegas -- have less than three 
requesting carrier switches serving an incumbent LEC rate exchange area within the 
MSA. 

5 d  

281. Based on the evidence in the record, we conclude that exempting incumbent 
LECs from unbundling local circuit switching in certain circumstances in the top 50 
MSAs is reasonable because nearly all of the top 50 MSAs contain a significant number 

”’ An MSA is made up of a county or !goup of contiguous Counties SuIIOunding a City with a 
population of 50,000 or more. The Office of Management and Budget defines MSAs for use in federal 
statistical activiIies pursuard to 44 U.S.C. 5 3504(d)(3) and 3 1 U.S.C. 5 1104(d). Presently, thm are 258 
MSAs in the United States. 

’” See Letter from Chuck Goldfarb, Director, Law and public Policy MCI WorldCom to Lany 
Shickling, Chief, Common Canier Bureau, Federal Conununications Commission, at Page 4, CC Docket No. 
96-98 (fled August 9,1999) p o p  29 MSAs); ATBZT August 19,1999 Er P a m  p o p  35 MSAs); L&er from 
Christopher M Heimann, Direaor of Legal Affairs, hetitech, to MagaIie R Salas, Secretary, Federal 
Communications Commission, CC Docket No. 96-98 (fled September 7,1999) (analysis of top 100 MSAs). 

’’3 

J’4 

USTA UNJ3 Repoa at 1-1 

USTA UNJ3 Reprt at 1-11 (“Rate Exchange Areas in top 50 MSAs where CLECs Have 
Obtained Nxx Codes”). We recognize also that requesfing canier switches may serve more than one rate 
exchange area. See USTA UNE Rep& at 1-23 (“According to the March 1999 LERG, the average CLEC 
switch in BOC and GTE territory has NXX codes for 14 rate exchange areas.’’). 

”’ USTA UNE Repoa at 1-11 (“Rate Exchange Areas in top 50 MSAs Where CLECs Have 
Obtained NXX Codes”). We note that the remainder of the switches if evenly deployed throughout MSAs 50- 
200 would result in no MSA having more than 2 questing canier switches in an MSA. For example, the 
USTA UNE Repart states that there are 12 competitive LEC switches inNew Yo&, 23 c o @ ~ e  LEC 
switches in Washington, D.C., 19 competitive LEC switches in AUanq 11 competitive Lw: switches in 
Seattle and 12 competitive LEC switches in Denver. 

/-- 

’” SeeUSTAUNEReprtatI-11. 
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of competitive ~witches.’~‘ In contrast, MSAs below the top 50 typically contain fewer 
competitive switches. For example, in US WEST’S territory, no MSA between 50 and 
150 contains more than three competitive switches.”* In the top 100 MSAs in 
Ameritech’s territory, only six percent of Ameritech’s wire centers are served by four or 
more competitive 

P 

282. We recognize that drawing the line at the top 50 MSAs means that 
incumbent LECs serving more rural territories, which have fewer MSAs that are in the 
top 50 MSAs, will continue to be subject to an unbundled switching obligation. We 
nonetheless believe that this is a reasonable exercise of our administrative discretion. 
Extending an incumbent LEC’s switch unbundling exemption to include more than the 
top 50 MSAs would require us to find that requesting carriers are not impaired without 
unbundled access to local circuit switching in these MSAs. We have no basis in the 
record before us to make such a finding because there are relatively few competitive 
switches outside of the top 50 MSAs. 

283, We note that collocation costs and delay, as compared to revenue potential, 
may contribute to the relative lack of robust competitive switch deployment in areas 
outside of the top 50 MSAs. As discussed above, the total costs of a competitor using 
self-provisioned local circuit switching on an MSA basis include the costs incurred in 
providing service to every customer that the competitor seeks to serve. We concluded 
above that collocation imposes indirect costs on carriers installing their own switches.’6o 
We also found that the amount of collocation cost are likely to vary according to 
individual requesting carriers.56’ We believe that the revenue potential of serving less h 

’” See USTA Comments, Tab 3, Map 1 (overlayingborders of top 50 MSAs to CLEC 
switches; Source: March 1999 LERG). CompTel also submitted the following data to d&be Competitive 
LEC operations in the top 50 MSAs. where Carriers obtain unbundled loops, they are providing service with 
theirownswitch IntheNewYorkMsA,th~are2,154,569businesslinesandtheinnunben tLEChas 
provisioned 49,442 unbundled loops resulhng in a market share for a l l  competitive LECs of 2.2 percent In 
the Los Angela MSA, there are 2,149,360 business lines and the incumbad LEC has provisioned 46,561 
unbundled loops resulting in a market share of 2.1 percent In the Chicago MSA, there are 2,068,118 business 
lines and the incumbent LEC has provisioned 20,469 unbundled loops resulting in a market share of 1.0 
percent. In the Waslungton, D.C. MSA, there are 1,657,658 business lines and the incumbent LEC has 
provisioned 3,391 unbundled loops resulting in a market share of .2 percent In the Boston MSA, there are 
l ,355,657~linesandthein~~LEChasprovisioned3,098unbunmedlwpsresultinginamarket 
share of .2 percent See CompTel August 19,1999 Ex Parte. 

”* See Letter ffom Melissa Newman, Vice Resident - Federal Regulatory, US WEST, to 
Magalie R Mas, Secretary, Federal Communications Commission, CC Docket No. 96-98 Attachment A 
(fled August 18,1999) (US WEST August 18,1999 Ex Porte). 

’” =e ~ e r  from christopher M. H- ~irector of Legal main, Ameritech to Maglie 
R Salas, Secretary, Federal Communications Commission, CC Docket No. 96-98 (filed September 7, 1999) 
(Ameritech September 7 Ex Park). 

“O =e supra section (v((D)(I). 

561 Id 
P 
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r dense markets outside the top 50 MSAs is unlikely to outweigh the costs of collocating in 
these markets, and accordingly, competitors are impaired without access to unbundled 
local switching. 

284. Densitv Zone 1. When we examine the deployment of switches by 
competitors at a more granular level, we find that, based on the record before us, 
requesting carriers have deployed greater numbers of switches in areas of high customer 
density. Several incumbent LECs argue that switching should not be unbundled in dense 
wire centers, but each proffers its own geographic market definition for our local circuit 
switch unbundling analysis.562 BellSouth proposes, and other incumbent LECs support, 
the use of density zones 1 and 2 to capture the areas in which competitors have deployed 
switches and where incumbent LECs need not unbundle switching.J63 

285. We conclude that it is appropriate to create an exception to the local circuit 
switching unbundling obligation only in density zone 1, within the top 50 MSAs. The 
exception applies to density zone 1 as it was defined on January 1, 1999. Based on the 
limited evidence in the record, we believe that density zone 1 closely reflects the wire 
centers where competitive LEC switches are located. In particular, of the seven markets 
in the top 50 MSAs served by BellSouth, each MSA contains at least one density zone 
1564 where approximately 97 percent of all competitive LEC switches have been 
depl~yed.'~' We recognize that only one commenter, BellSouth, provided detailed data to 
describe where requesting carriers have deployed switches in density zone 1. The record 
does not contain similar data for other incumbent LECs. Given the record before us and 
the need to provide a measure of certainty to the market, we believe that drawing a line at 
density zone 1 within the top 50 MSAs represents a reasonable approximation of where 
requesting carriers are not impaired without access to unbundled local circuit switching. 

n 

562 Id 

563 . 47 C.F.R 5 69.123. Incumbent LECs generally proceed through athree-step process to 
assign central offices to density zones within a given study area In the fmt step, an incumbent LEC I;inks its 
wire centers in order of decreasing tratFc density, based on some measure of density chosen by the incumLwM 
LEC. Inthe second step, the incumbent LEC sets breakpoints within the zone density ranking to partition the 
wire centers into zones, and finally, an incumbent LEC further adjusts the zones as it sees fit, based on 
geoglaphic cordiguity or corn"@ . of interest reasons. See Expandedlnterconnection Order, 7 FCC Rcd at 
7454-55, para 179; 47 C.F.R 5 61.38@)(4). See alsoAccess ChargeRefonn, CC D d e t  No. 96-262, Fifth 
ReportandChderandFurtl"oticeof~dRulemakiug, 1999wL669188, (rel. Angust5,1999). See 
Lena from Kathleen B. Levitz, Vice President - Fedaal Regulatory BellSouth, to Ivfagalie R Salas 
Secretary, Federal Conununications Commi&on, CC Docket No. 96-98 (filed July 28,1999) @"bent 
LEC Joint & Parte) (96% of Zone 1 wire centers served by one or more CLEC switches; 84 % of Zone 2 
wire centers served by one or more CLEC switches). 

564 

565 

BellSouth Comments at Attachment D. 

See BellSouth Comments at 59. Specifically, in Atlanta, competitive LECs have deployed 
20 switches in zone 1; in Mmni, 13 switches in zone 1; in Orlando, 9 switches in zone 1; in Charlotte, 9 
switches in zone 1; inNew Orleans, 7 switches in zone 1; inNashviUe, 7 switchesinzone 1; and in 
Greensboro, 2 switches in zone 1. 

/- 
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- 286. In order to prevent incumbent LECs from modifying their density zones to 
limit their unbundling obligation for local circuit switching, we freeze, for unbundling 
purposes, the incumbent LECs’ density zone 1 as it was defined on January 1, 1999. 
Otherwise, incumbent LECs would retain significant discretion to define their density 
zone boundaries in the future. The Commission reviews incumbent LEC zone density 
pricing plans under a “reasonableness” standard.566 For example, our rules allow 
incumbent LECs to define zone boundaries upon a showing that “the assignment of 
central offices to each of the zones reflects cost-related characteristics, such as traffic 
density or some measure of traffic through each 
using the zone approach would allow incumbent LECs to “redefine breakpoints to put 
more central ofices into zones in which the incumbent LECs were not required to 
provide switching as an unbundled network element” and would allow incumbent LECs 
to “chan e their methodologies for defining zones to upset their competitor’s business 
plans.”56’ To address the possibility that incumbent LECs, going forward, could amend 
their density zones to minimize their unbundling obligations, we create an exception to 
the unbundling obligation in the density zones as they existed on January 1, 1999.569 We 
believe that freezing the zones as of January 1, 1999, for purposes of section 25 1 
unbundling obligations, addresses MCI WorldCom’s concerns. 

MCI WorldCom argues that 

287. As discussed in our unbundling analysis above, as requesting carriers’ 
switch utilization rates increase, the difference between the switching costs incurred by 
competitive and incumbent LECs decreases, and the per l i e  switching costs will decrease 
as a requesting carrier’s customer base 
telecommunications services and the enhanced revenue opportunities associated with 

Because of increased demand for 
F 

s66 See GTE Sewice Corporation Revised Zone Density Pricing Plan, Order, 10 FCC Rcd. 
5696,5697 para, 7 (1995); BeUSouthTelecommunications Inc., GIE Service Corporation, Lincoln Telephone 
and Telegraph Co. “EX Telephone Companies, Pa&c Bell, and Rochester Telephone Corporation Zone 
Density Pricing Plans, Orde~, 8 FCC Rcd 4443,4446, pam 8 (1993) (Firsf Zone Densify Order). 

567 See Erpandedlnterconnection Order, I FCC Rcd at 1454-55, para 179; 47 C.F.R. 5 
6 1.38@)(4). MCI WorldCom notes that it is unaware of any zone density plan that has been found 
unreasonable. Letter from Chuck Goldfarb, Director, Law and Public Policy, MCI WorldCom to Lany 
Strickling, Chief, Common carrier Bureau, Federal Co”i0tions Commission (filed August 9,1999). 

MCI WorldCom argues that where a requesting carrier plans to purchase unbundled 
switching, the incumbent LEC could change its methodology for ranking central office tmftic density in such 
a way that the central office chauged zones, and the incumbent LEC was no longer required to offer switching 
to requesting carrim. MCI is furtha unaware of any incumtmt LEC methodology or zone plan that has ever 
been found unreasonable. See MCI WorldCom August 9 Ex Parte. 

569 See CompTel August 19 Ex Parte (suppOrting use of density zone 1 as they existed on 
January 1,1999 in top MSAs.). 

570 As previously noted, MCI WorldCom contends that at 10% percent market penehation, 
switching costs for a requesting carrier are about 132% above incumbent LEC switching costs but decrease to 
3 1% above incumbent LEC switching costs at 30% penetration levels. See MCI WorldCom Comments at 5 1 
and MCI WorldCom Bryant Ded. at para, 30). 

P 
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serving customers in high-density areas, such as density zone 1, we find that requesting 
carriers serving these dense areas are able to make more efficient use of their switching 
facilities, and can thus counter incumbent LEC scale economies. We therefore find that 
the cost of purchasing a circuit switch does not impair a requesting carrier’s ability to 
provide the services it seeks to offer in density zone 1, in certain circumstances. 

288. Need for Enhanced Extended Link. Our conclusion that competitors are not 
impaired in certain circumstances without access to unbundled switching in density zone 
1 in the top 50 MSAs also is predicated upon the availability of the enhanced extended 
link (EEL). As noted in section VI@) above, the EEL allows requesting carriers to serve 
a customer by extending a customer’s loop from the end office serving that customer to a 
different end ofice in which the competitor is already collocated. The EEL therefore 
allows requesting carriers to aggregate loops at fewer collocation locations and increase 
their efficiencies by transporting aggregated loops over efficient-high capacity facilities to 
their central switching location. Thus, the cost of collocation can be diminished through 
the use of the EEL. We agree with ALTS that, if requesting carriers can obtain 
nondiscriminatory, cost-based access to the enhanced extended link, their collocation 
costs would decrease, and they would need to collocate in as few as one incumbent LEC 
central office in an MSA to provide service.’” 

289. We are not persuaded by arguments that use of the EEL produces only a 
short term advantage over collocation.’” Although we agree with SBC that distance- 
sensitive EEL costs can exceed the costs associated with collocation over time, we find 
that the ability of a requesting carrier to provision EELS more quickly than collocation 
arrangements, without the substantial upfront costs of establishing collocation in multiple 
central offices, can reduce significantly the costs of self-provisioning a switch in the 
initial phase of an entry strategy. When projected EEL costs exceed projected collocation 
costs, competitive LECs may reconfigure their networks to ensure the continued 
efficiency of their networks. We conclude that requesting carriers, reacting to 
marketplace demands and their own network topologies, are better able to weigh the costs 
and benefits of EELS compared to collocation and adjust their plans accordingly. Where 
a requesting carrier chooses the EEL, we find that it reduces a requesting carrier’s 
reliance on collocation. 

290. Customers with Four or More Lines. Our analysis of an incumbent LEC’s 
local circuit switching obligation has focused primarily upon the geographic areas where 

571 ALTS Comments at 62. 

572 In Texas, SBC compares a $21 monthly loop cost and a $29 EEL cost which does not 
include approximately $40 per month of disrance sensitive transpoa costs (assuming 8 miles from the SBC 
central office to collocation cage). SBC further assumes that v e s t i n g  carriers incur on average a $15,405 
non-recuning charge for collocation and a $995 recurring charge per month for collocation. Thus, under 
SBC’s cost a“, it would take a r e q u d g  carrier a matter of months before the “ring EEL and 
transport costs are mer than the up-front collocation expenses. See Letter from Lincoln E. Brown, Director 
- Federal Regulatory, SBC, to Magalie R Salas, Secretary, Federal Communications Commissio~ CC Docket 
No. 96-98 (filed July 15,1999). 

/? 

135 



Federal Communications Commission FCC 99-238 

r‘ competitive carriers have deployed switches. We now consider whether, within these 
geographic areas, market facts demonstrate that requesting carriers are not impaired 
without access to local circuit switching for discrete market segments or customer classes. 

291. We conclude that without access to unbundled local circuit switching, 
requesting carriers are impaired in their ability to serve the mass market. As discussed 
above, our unbundling analysis takes into account market conditions to determine 
whether a requesting carrier is impaired without access to unbundled local circuit 
switching. Since the Commission adopted the Local Competition First Report and Order, 
competition has continued to develop, rimarily for business customers or users with 
substantial telecommunications needsg3 Commenters in this proceeding generally argue 
that requesting carriers have deployed switches to serve medium and large business 
customers and are not yet serving mass market customers, which largely are residential 
c~s tomers . ’~~ No party in this proceeding, however, identifies the characteristics that 
distinguish medium and large business customers from the mass market 

292. There are several methods we could use to distinguish between the mass 
market and the medium and large business market for purposes of our unbundling 
analysis. For example, we could use revenues, number of employees, number of lines, or 
some other factor to distinguish between the mass market and the medium and large 
business market. 

293. We find, however, that a rule that provides access to unbundled local 
switching for requesting carriers when they serve customers with three lines or less 
captures a significant portion of the mass market. First, virtually all residential customers 
would be captured by such a rule. While an increasing number of American homes are 
served by second lines, we believe it is a rare case in which residences have three lines, 
and even more unusual for a home to have four or more Lines. Second, any business that 
has three or fewer lines is likely to share more characteristics of the mass market 
customer than a medium and large business. In particular, small businesses are likely to 
use the same number of lines as many residential subscribers and purchase similar 
volumes and types of telecommunications services. 

F 

294. We recognize that a rule that removes unbundling obligations based on line 
count will be marginally overinclusive or underinclusive given individual factual 
circumstances. We find, however, that in our expert judgment, a rule that distinguishes 
customers with four lines or more from those with three lines or less reasonably captures 

J73 See Advanced Services Memorandum Opinion and Order and NPRM, 13 FCC Rcd at n. 80 
(‘‘The local competition that has developed has focused on larger business Customers in large cities, not on 
residential 01 small business customers.”). See also Trends in Telephone S d c e ,  Industry Analysis Divisiw 
Common carrier Bureau, Federal Communiatim Commission, September 1999, at Section 9-1. 

’” USTA UNE Report at 1-10-1-19 & App. A. See also Ameritech Comments at 73-79; 
AT&T Reply Comments at 104; BellSouth Comments at 58-59; GTE Comments at 4042,4647; SBC 
Comments at 36.38; US WEST Comments at 42-43. 
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P the division between the mass market -where competition is nascent - and the medium 
and large business market - where competition is beginning to broaden. 

295. Our decision to examine mass market and larger business markets 
separately is consistent with the Commission's merger review analysis and the 
Commission's reform of the interstate access charge regime. In the MCZ- WorldCom 
merger, we identified two distinct product markets - residential and small business, which 
we described as one market, and medium and large business customers, which we 
described as the larger business market.575 In theAccessRe&om proceeding, the 
Commission distinguished between primary residences and single line businesses which 
constitute a large portion of the mass market, and multi-line business customers which 
constitute the medium and large business markets.576 We therefore conclude that it is 
appropriate to make a similar distinction between mass market customers and larger 
business customers in creating an exception to the unbundling obligation for local circuit 
switching. 

296. As discussed above, a requesting carrier is materially diminished in its 
ability to offer service to mass market customers without access to unbundled switching 
because it will face materially greater costs, materially greater delay, and will lack the 
same ubiquitous reach as the incumbent LEC's network. In addition to the costs of 
establishing a collocation arrangement with the incumbent LEC, we noted above that 
requesting carriers incur additional costs and face service quality impediments when 
extending a customer's loop to their collocation cages.577 - 

297. In contrast, marketplace developments suggest that competitors are not 
impaired in their ability to serve certain high-volume customers in the densest areas. We 
believe that the coordinated cutover process will not necessarily impair the ability of a 
requesting carrier to serve an end user in density zone 1. Medium and large business 
customers are often sophisticated users of telecommunications services that are able to 
order their operations in a manner that minimizes disruptions that may be caused by 

575 See Application of WorldCom, Inc. andMCI Communications Corporotion for Tram@ of 
Control ofMCI Communications Corporation to WorldCom, Inc., Memo&um Opinion and Order, 13 FCC 
Rcd 18025, at paras. 24-26 (1998) ("we i d d f y  two distinct prcduct markets, dea ing  customers groups 
with different patkm of demand: (1) residential customers and small business (mass market); and (2) 
medium-sized and large business customers (larger business market)."). 

576 See Access Charge Reform, CC Docket No. 96-262 et al., First Repoa and Order, 12 FCC 
Rcd 15982 (1997) (Access Charge Reform Order), aff'd sub nom. Southwestem Bell Tel. Co. v. Fed. 
Communications Comm'n, - F.3d - (8th Ck,  Aug. 19,1998); Order on Reconsideration, 12 FCC Rcd 
101 19 (1997), Second Order on Reconsideration and M e "  Opinion and Order, 12 FCC Rcd 16606 
(1997) (distinguishing between primary residences, srngle line business and multi-line business customers). 

j n  See supra para. 268. We note that for medium and large business customers in dense wire 
centers, many requesting caniers serve these customers with their own SO" rings and thus incur no 
additional hot cut costs, delays 01 service quahty impairments. 
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P coordinated cut over^.^^^ For example, requesting Carriers seeking to provide service to 
medium and large business customers may engage in direct outbound marketing in such a 
way as to control coordinated cutover order flows to the incumbent LEC.579 In addition, 
to the extent that incumbent LECs provide requesting Carriers with unbundled switching 
to serve the mass market, requesting carriers will require fewer coordinated loop cutovers 
in the aggregate and can focus their efforts on coordinated cutovers for customers not 
served with unbundled local circuit switching.58o Finally, because business customers 
generate comparably greater revenues than residential customers, requesting carriers may 
be more willing to incur the provisioning difficulties that may be present in the 
coordinated cutover process. 

298. We conclude that carriers will not be impaired in their ability to serve high 
volume users only when the EEL is provided throughout density zone 1. While some 
customers in this area already are being served by facilities-based carriers without the 
EEL, the availability of the EEL will ensure that requesting carriers are able to serve 
customers ubiquitously throughout the area. If the EEL is available and a requesting 
carrier seeks to serve a high volume business, the incumbent LEC can provision the high 
capacity loop and connect directly to a requesting carrier’s collocation cage.”l In this 
scenario, the requesting carrier need not initiate a coordinated loop cutover. Moreover, 
the availability of the EEL substantially reduces the dela a requesting carrier would 
experience before it is able to actually provide service. 58Y 

299. Goals ofthe 1996 Act. As noted above, our unbundling analysis considers 
how the switching unbundling obligation we adopt will encourage requesting carriers to 
rapidly enter the local market and whether the failure to require unbundling will cause any 
class of consumers to wait unnecessarily for competitive alternatives. Our decision to 
relieve incumbent LECs from their unbundling obligations in the circumstances described 
above will not require medium and large businesses to wait unnecessarily for competitive 

For example, coordinated cutovers that do not OCCUI during normal business hours may not 578 

disrupt the opkrations of a business customer. 

For example, a compe!ilive LEC may use a sales force instead of mass &et advertising 579 

to control the demand for its services and thus the number of coordinated cutovers required to serve its 
customers. 

In herikch‘s territory, the market segment for business customers with three lines or less 
accounts for approximateiy 72 percent of Am&ech‘s business custome~ base. See Letter fiom James K. 
Smith, Director, Federal Relatior& h e r i t e 4  to Magahe R Salas, Secretary, Federal Commuuicatim 
Commission, CC Docket No. 96-98 (tiled September 8,1999)rAmaitech Business Customer Base by Line 
Size”). 

Furthennore, requesting carriers and incumbat LECs have developd routine provisioning 
processes to deploy the EEL udng the ASR or Access Service Request process, and thus requesting carriers 
will not face material provisioning delays and costs to integrate the EEL into their nehvorks. 

/‘. 582 See ~etter fiom ~onathan E. canis, counsel for ALTS, ~ntamedia, espire, to R. 
Salas, Secretary, Federal Conummicaiions Commission, CC Docket No. 96-98 (filed August 27,1999). 
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alternatives. We find that requesting carriers have deployed a large number of switches to 
serve medium and large business customers in the densest areas of the top 50 MSAs, and 
these medium and large business customers by and large, have a choice in their local 
service provider.583 Accordingly, we find that relieving incumbent LECs of their 
unbundled switching obligation, as set forth herein, will not require medium and small 
business consumers to wait unnecessarily for competitive alternatives because they are 
largely available today. Furthermore, eliminating an incumbent LEC‘s local circuit 
switching obligation in these circumstances is consistent with our goal to reduce 
regulation when possible. Our decision also provides requesting carriers with access to 
the elements they need to ramp up towards continued deployment of self-provisioned 
switches and is therefore consistent with our policies of encouraging facilities-based 
competition and encouraging innovation. 

2. Packet Switching 

a. Background 

300. In the Local Competition First Report and Order, the Commission declined 
to find that incumbent LEC packet switches should be identified as unbundled network 
elements because the Commission did not have an adequate record to support such a 
conclusion.s84 In the Notice, we sought comment on whether “packet switches should be 
unbundled pursuant to section 25 l(c)(3), and whether there is “any basis for treating 
network elements used in the provisioning of packet-switched advanced services any 
differently than those used in the provisioning of circuit-switched voice services.s8s 
Incumbent LECs argue that they generally trail in the deployment of packet switches, and 
therefore should not be subject to unbundling requirements that might eliminate their 
incentives to invest in equipment used to provide advanced services.s86 Several 
competitors argue in favor of unbundling packet switching to encourage the broad-based 
deployment of advanced services.s87 

s83 AT&T Reply Comments at 104 (“AT&T’s two 5ESS switches in Dallas, . , are not being 
used ‘to reach. . . as much as 98 parart. . . of the addressable business and residentkl &et’ as GTE 
claims is the ose. [citations omitted]. Rather, those switches like AT&T’s DMS-100 in Washington, D.C. 
are being used to offer service to business customas. The same is true for each of AT&T’s local switching in 
other such as Los Angeles, Denver, D&oit and Tampa.’’). 

s84 Local Comptition FirslReprtand Order, 11 FCC Rcd at 15713, para 421. 

58s Notice at para 35. 

s86 SBC Reply Comments at 26-27,74,76-77; US WEST Comments at 57-58; BellSouth 
Comments at 32-33; Bell Atlantic Comments at 40. See also Ameritech Comments at 118; GTE Comments 
at 73 (Incumbent LECs should not have to unbundle packet switches because CLECs and cable companies 
lead in the deployment of such senices.). 

Allegiance Comments at 16; Cable & Wireless Comments at 4; Covad Comments at 6; 587 P 

GSA Comments at 6; KMC Comments at 25-26; Net2000 Comments at 130; Qwest Reply Comments at 66. 
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301. We are aware, however, that US WEST has argued that section 251(c)(3) 
does not apply to any network elements, such as packet switches, used to provide 
advanced services, such as X D S L . ~ ~ ~  We note that the Commission has requested, and 
has received, a remand from the United States Court of Appeals for the District of 
Columbia Circuit to address US WEST’s argument that the Commission is without 
statutory authority to require incumbent LECs to provide access to unbundled elements 
used in the provision of advanced 
administrative record, we intend to fully address US WEST’s arguments in the Advanced 
Services Memorandum Opinion and Order and NPRMremand pr~ceeding.”~ In 
remanding back to the agency, the court declined to vacate portions of the Advanced 
Services Memorandum Opinion and Order and NPRM challenged by US WEST. 
Accordingly, our decision in that Order that xDSL services are “either” telephone 
exchange service or exchange access service remains in effect during the pendency of the 
Advanced ServicesMemorandum Opinion and Order and NPRM remand pr~ceeding.’~‘ 
We therefore may consider whether packet switching should be unbundled under the 
framework established in this proceeding. 

F 

After receiving a more complete 

b. Discussion 

(i) Definition of Packet Switching 

/- 

302. As a threshold matter, we must defme the functionality of the packet 
switching unbundled network element. In packet-switched networks, messages between 
network users are divided into units, commonly referred to as packets, frames, or cells. 
These individual units are then routed between network users. The switches that provide 
this routing function are “packet switches,” and the fknction of routing individual data 
units based on address or other routing information contained in the units is “packet 
switching.”592 

588 

J89 

US WEST Comments at 56, n. 122. 

See US WESTv. Federal Communications Commission, Order No. 98-1410 @.C. Cir. Aug. 
25,1999). 

590 See Comments Requested in Connection with Court Remand of August 1998 Advanced 
Services Order, Public Notice, CC Docket Nos. 98-1 1,98-26,98-32,98-78, 98-91, 98-147 (rel. September 9, 
1999). 

59’ AdvancedServices Memorandum Opinion and Order and NPRM, 13 FCC Rcd at 24032, at 
para 40. 

With packet switching, the packet switches place data Unas on inter-switch tnnh only 592 

when there are active communications between network users. When users are not sendmg each other 
messages or packets, no bandwidth is used on the tnmks between padcet switches. By contrast, with voice 
connections between &wit switches, when both users are silenf the digital trunks carry digitally encoded 
silence. lnter-switch bandwidth is requued even when no information is being exchanged 

/“. 
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c 303. We fmd that a component of the packet switching functionality, and 
included in our defmition of packet switching is the Digital Subscriber Line Access 
Multiplexer @SLAM). The DSLAM splits voice (low band) and data (high band) 
signals carried over a copper twisted pair. DSLAM equipment sometimes includes a 
splitter. If not, a separate splitter device separates voice and data traffic. The voice signal 
is transmitted toward a circuit switch, and the data from multiple lines is combined in 
packet or cell format and is transmitted to a packet switch, typically ATM or IP. The 
DSLAM combines: ( I )  the ability to terminate copper customer loops (which includes 
both a low-band voice channel and a high-band data channel, or solely a data channel); 
(2) the ability to forward the voice channels, if present, to a circuit switch or multiple 
circuit switches; (3) the ability to extract data units from the data channels on the loops; 
and (4) the ability to combine data units from multiple loops onto one or more trunks that 
connect to a packet switch or packet switches. 

304. We define packet switching as the function of routing individual data units, 
or “packets,” based on address or other routing information contained in the packets. The 
packet switching network element includes the necessary electronics (e.g., routers and 
DSLAMs). We fmd that packet switching qualifies as a network element because it 
includes “all features, functions and capabilities . . . sufficient . . . for transmission, 
routing or other provision of a telecommunications service.”593 Because packet switching 
and DSLAMs are used to provide telecommunications services, packet switching 
qualifies as a network element.594 We adopt a definition of packet switching that does not 
favor or disadvantage one packet switching technology over another. Our intention is to 
define packet switching in such a way as to capture the functionality of packet networks, 
without regard to a particular “packetizing” technology that an incumbent LEC has 
deployed in its network. Several parties propose definitions of packet switching which 
elaborate on the Commission’s existing circuit switching definition.595 We decline to 
adopt proposed definitions of packet switching that exclude DSLAMs from the packet 
switching fun~tionality.’~~ We hrther decline to adopt equipment-s ecific packet 
switching network elements, as proposed by Intermedia and e.~pire!~ We find that with 
today’s technology, packetizing is an integral function of the DSLAM. Accordingly, we 
include the DSLAM functionality, with the routing and addressing functions of packet 
switches, in our functional definition of packet switching. 

Local Competition First Report and Order, 11 FCC Rcd. at 15633, para. 262 

ALTS Reply Comments at 57. 

CompTel Comments at 37-38; Qwest Reply Comments at 66. 

CompTel proposed a definition that includes the ‘‘assembling, disassembling, addressing 

593 

594 

595 

596 

conversion or muhng of digital information in packet form The packet switching capability network element 
shall include all features, functions and capabilities of the packet switchmg and/or routing devices.” CompTel 
Comments, Appendyr A at 5. 

/’. 

e.spireJointCommentsat30-31. 597 
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(ii) Proprietary Concerns Associated With 
Packet Switching 

305. No party alleged that packet switching was proprietary within the meaning 
of section 251(d)(2). We find that the record provides no basis for withholding packet 
switching from competitors based on proprietary considerations or subjecting packet 
switching to the more demanding “necessary” standard set forth in section 
25 l(d)(2)(A).5g8 Instead we examine packet switching under the “impair” standard of 
section 25 l(d)(2)(B). 

(iii) Unbundling Analysis for Packet Switching 

306. We decline at this time to unbundle the packet switching functionality, 
except in limited circumstances. Among other potential factors, we recognize that the 
presence of multiple requesting carriers providing service with their own packet switches 
is probative of whether they are impaired without access to unbundled packet switching. 
The record demonstrates that competitors are actively deploying facilities used to provide 
advanced services to serve certain segments of the market - namely, medium and large 
business - and hence they cannot be said to be impaired in their ability to offer service, 
at least to these segments without access to the incumbent’s facilities. In other segments 
of the market, namely, residential and small business, we conclude that competitors may 
be impaired in their ability to offer service without access to incumbent LEC facilities 
due, in part, to the cost and delay of obtaining collocation in every central office where 
the requesting carrier provides service using unbundled loops. We conclude, however, 
that given the nascent nature of the advanced services marketplace, we will not order 
unbundling of the packet switching bnctionality as a general matter. 

/4 

307. Both the record in this proceeding, and our findings in the 706 Report, 
establish that advanced services providers are active1 deploying facilities to offer 
advanced services such as xDSL across the co~ntry.”~ Competitive LECs and cable 
companies appear to be leading the incumbent LECs in their deployment of advanced 
services.600 For example, in 1999, Rhythms expects to roll out xDSL services in 1,000 
end ofices nation wide.601 Covad’s planned network deployment is expected to reach 5 1 

598 See MGC Commentsat 21; Net2000 Comments at 13-14; Rhythms Comments at 19; TRA 
comments at 12. 

USTA UNE Repoa at VI-1 to 8. 706 Report, 14 FCC Rcd at 2398. In the 706Report, we 
concluded that i”knu and comptitive carriers alike have made tens of billions of dollars of investment 
in broadband facilities. Incumbent LECs alone have announced plans to offer broadband, xDSL services to 
approximately twenty million homes in 1999. 706Report, 14 FCC Rcd at 2419-20, para 42. 

599 

6oo 

60’ 

See 706 Report, 14 FCC Rcd at 2423-24, para 48. See also Comments of GTE at 74 

Rhythms Comments at 1 (“By the end of 1999, Rhythms plans to collocate networking P 
equipment in at least 1,000 central offices and be operational in 33 metropolitan markets.”). 
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MSAs by the end of 1999.602 In the past year, Northpoint deployed facilities capable of 
transmitting xDSL signals in 17 metropolitan markets.603 NorthF’oint plans to expand its 
DSL-based local networks from 25 major markets, representing 37 metropolitan statistical 
areas (MSAs), to 28 markets, or 61 MSAs, by the end of 1999.604 Qwest announced in 
August 1999, that it is now providing DSL service in 13 U.S. markets and plans to 
expand to more than 30 major markets by the end of 1999.60s In addition, EarthLink has 
partnered with Sprint to offer nationwide xDSL service.606 Kh4C Telecom Inc. 
announced aggressive rollout of DSL services with plans to introduce additional 
broadband applications by ~ear -end .~’~  Marketplace developments like the ones described 
above suggest that requesting carriers have been able to secure the necessary inputs to 
provide advanced services to end users in accordance with their business plans. This 
evidence indicates that carriers are deploying advanced services to the business market 
initially as well as the residential and small business markets. 

Commission should not unbundle packet switching or DSLAMS generally.6o8 We 
recognize that equipment needed to provide advanced services, such as DSLAMS and 
packet switches, are available on the open market at comparable prices to incumbents and 
requesting carriers alike.6o9 Incumbent LECs and their competitors are both in the early 

F 

308. Several parties, in addition to the incumbent LECs, argue that the 

602 Cwad Comments at 2 (“Covad‘s planned network deployment by the end of 1999 will 
cover 51 MS& more than 25% of the nalion’s homes and businesses”). c 

‘03 Noahpoint Comments at 2 (“In the past year alone, for example, NortbPoint has begun 
offering service in 17 new markets in the United States, including San Francisco, New Y* Chicago, 
Pittsburgh and Cleveland”). See also Mer from John J. Heitmanu, Counsel for Intermedia/e.spire to 
Magalie R Salas, Secretary, Federal Communications Commission (filed July 21,1999). (“e.spire has 
deployed 66 data switches nationwide and Intermedia has deployed 175 data switches”). 

604 Noahpoint Launches DSL Service in the Twin Cities; offaing the Speediest Business. 
Class DSL Service Around, August 3,1999 < < h t t p : / l w w w . n o ~ ~ ~ ~ s ~ p r e s s - 9 9 0 ~ 3 . h ~ > > .  
Northpoint Brings DSL Internet Access to Baltimore, PRNewswire, March 30,1999. 

@est hunches Digital Subscriber Line Service, Cambridge Telecom Report August 1, 60s 

1999 availableat 1999 WL 8103900. 

Telephony, CommunicationsDaily, July 15, 1999, at 11. 

Telephony, Commdcations Daily, June 8,1999, at 10. 

Noahpoint Comments at 18-19 (statingthat when compebtive LEG have access to loops 
and collocation, any conpetithe LEC can provide the necessary 
switches); Rhythms Comments at 26 (Statinp that incumbent LECs “must make their DSLAMs available on 
anunbundled basis when advanced service pmviden are unable to access a full clean copper loop.”); Ohio 
PUC Commentsat 15. 

‘09 

606 

607 

608 

Le. DSLAMs andpacket 

See lTIC Comments at 6-7 (“ILECs’ conqetitors can acquire and install equipment for 
advanced services on a relatively equal footing with the incumbent LECs. The relevant electronic equipment 
is produced by numerous vendors, establishing a compeative equipment market that can effectively discipline 
prices, provisioning and other senice terms for the foreseeable futlrre.”). 
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stages of packet switch deployment, and thus face relatively similar utilization rates of 
their packet switching capacity. Packet switching utilization rates will differ from circuit 
switching utilization rates because of the incumbent LEC’s monopoly position as carrier 
of last resort. Incumbent LEC circuit switches, because they serve upwards of 90 percent 
of the circuit switched market, may achieve higher utilization rates than the circuit 
switches of requesting carriers. Because the incumbent LEC does not retain a monopoly 
position in the advanced services market, packet switch utilization rates are likely to be 
more equal as between requesting carriers and incumbent LECs. It therefore does not 
appear that incumbent LECs possess significant economies of scale in their packet 
switches compared to the requesting carriers. 

f l  

309. Collocating in incumbent LEC central ofices imposes material costs and 
delays on a requesting carrier and materially diminishes a requesting carrier’s ability to 
provide the services it seeks to offer. As discussed above, we identified the costs and 
delays associated with collocation as factors that impair a requesting carrier’s ability to 
self-provision circuit switches to serve residential and small business market.610 We see 
no reason to distinguish a requesting carrier’s collocation-related costs and delays to 
provide circuit-switched service from those collocation costs and delays incurred by 
requesting carriers to provide packet-switched services. These costs and delays lead us to 
find that competitors are impaired in their ability to offer advanced services without 
access to incumbent LEC facilities. As discussed in more detail below, that conclusion is 
not dispositive ofwhether unbundling is appropriate at this time under section 251(d)(2). 
As discussed in section IV above, in addition to the “impair” standard we consider 
whether unbundling will open local markets to competition and how access to a given 
network element will encourage the ra id introduction of local competition to the benefit 
of the greatest number of customers. 

advanced services using xDSL technologies is the absence of line sharing.6Lz Currently, 
many incumbent LECs offer advanced services over the high-frequency range of the same 
loops they use to offer voice services. Although the incumbent LEC may use a single 
copper pair to provide xDSL services, in the absence of line sharing, requesting carriers 
providing xDSL services must purchase an additional unbundled loop to serve their 
customers, thereby incurring additional non-trivial costs. In light of the substantial 
number of packet switches deployed by competitive LECs, even in comparison to 
incumbent LEC deployment, we conclude that these non-trivial costs are substantial 
enough to impair the requesting carrier’s ability to provide the services it seeks to offer 
within the meaning of section 25 l(d)(2). Unlike circuit Switching services, however, 
requesting carriers providing data services do not face the operational impediment of 
obtaining a coordinated cutover of the loop on a timely basis, because they typically are 

P 

6LP 

3 10. NorthPoint argues that an additional impediment it faces when providing 

610 &e supra section (v(D)(I), 

See supra section IV. 

See NoahPoint Comments at 14-15. 
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/-. providing service over a second line. Because such carriers purchase an additional 
unbundled copper loop to serve the customer, the customer’s voice service is never 
disconnected, and the requesting carrier faces none ofthe timing and quality impediments 
associated with the “hot cut’’ process. 

3 1 1 .  We hrther decline to unbundle specific packet switching technologies 
incumbent LECs may have deployed in their networks. E.spirdntermedia request that 
we require incumbent LECs to unbundle: (1) the ports on their data switches or routers; 
and (2) the connectivity, including the switching fabric and associated soilware functions, 
between such ports at capacities ranging from DSO to DS3.613 E.spire/Intermedia focus 
their request upon a particular packet-switching technology -- frame relay.614 
E.spirdntermedia argue that they are impaired without access to these data unbundled 
network elements to complete “virtual circuits” because they lack the incumbent LEC’s 
economies of density and the ability to statistically multiplex data traffic to make efficient 
use oftransport faci~ities.~” 

3 12. We reject espirdntermedia’s request for a packet switching or frame relay 
unbundled network element. First, as discussed above, we will define unbundled network 
elements, to the extent practicable, in a technologically neutral manner so as to not favor 
one particular packet switching technology over another. Defining an unbundled network 
element according to a particular packet switching technology, such as frame relay, 
violates this principle of technological neutrality, Furthermore, defining packet switching 
elements according to a specific technology creates the possibility that as innovative 
packet switching technologies are deployed, they may or may not fall within our 
definition of packet switching. Second, e.spirdntermedia have not provided any specific 
information to support a finding that requesting carriers are impaired without access to 
unbundled frame relay. We note, however, that e.spire/Intermedia are free to demonstrate 
to a state commission that lack of unbundled access to the incumbent’s frame relay 
network element impairs their ability to provide the services they seeks to offer. A state 
commission is empowered to require incumbent LECs to unbundle specific network 
elements used to provide frame relay service, consistent with the principles set forth in 
this order. 

P 

3 13. We do find, however, one limited exception to our decision to decline to 
unbundle packet switching. Access to packetized services to provide xDSL service 
requires “clean” copper loops without bridge taps or other impediments. Furthermore, 

e . s p i r e h ”  . Commentsat29. 

See Letter from John 3. Heitmann, Counsel for Mermedia/e.spire, to Magalie R Salas, 

613 

614 

Secretary, Federal Communications Commissioq CC Docket No. 96-98 (fded July 21,1999) (Frame Relay 
and Data VNB Ex Parte). 

615 Id 

n See Ohio PUC Comments at 14-15; Covad Comments at 40; Northpoint Comments at 19; 
Rhythms Comments at 15-16. 
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r. xDSL services generally may not be provisioned over fiber facilities. In locations where 
the incumbent has deployed digital loop carrier @LC) systems, an uninterrupted copper 
loop is replaced with a fiber segment or shared copper in the distribution section of the 
loop. In this situation, and where no spare copper facilities are available, competitors are 
effectively precluded altogether from offering xDSL service if they do not have access to 
unbundled packet switching.617 Moreover, if there are spare copper facilities available, 
these facilities may not meet the necessary technical requirements for the provision of 
certain advanced services. For example, if the loop length exceeds 18,000 feet, the 
provision of ADSL service is technically infeasible. When an incumbent has deployed 
DLC systems, requesting carriers must install DSLAMs at the remote terminal instead of 
at the central office in order to provide advanced services. We agree that, if a requesting 
carrier is unable to install its DSLAM at the remote terminal or obtain spare copper loops 
necessarv to offer the same level of aualitv for advanced services. the incumbent LEC can 
effectiveiy deny competitors entry inio thi packet switching market. We find that in this 
limited situation, requesting carriers are impaired without access to unbundled packet 
switching. Accordingly, incumbent LECs must provide requesting carriers with access to 
unbundled packet switching in situations in which the incumbent has placed its DSLAM 
in a remote terminal. This obligation exists as of the effective date of the rules adopted in 
this Order. The incumbent will be relieved of this unbundling obligation only if it permits 
a requesting carrier to collocate its DSLAM in the incumbent's remote terminal, on the 
same terms and conditions that apply to its own DSLAM. Incumbents may not 
unreasonably limit the deployment of altemative technologies when requesting carriers 
seek to collocate their own DSLAMs in the remote terminal. 

3 14. Policv Goals. Incumbent LECs argue in this proceeding that their incentive 
to invest and innovate in new technologies capable of providing advanced services will be 
curtailed if we mandate We note that investments in facilities used to 
provide service to nascent markets are inherently more risky than investments in well 
established markets. Customer demand for advanced services is also more difficult to 
predict accurately than is the demand for well established services, such as traditional lain 
old telephone service (POTS). 

3 15. We acknowledge that the incumbent LEC argument that unbundling may 
adversely affect innovation is consistent with economic theory, but events in the 
marketplace suggest that other factors may be driving incumbent LECs to invest in xDSL 
technologies, notwithstanding the economic theory. For example, in January 1998, U S 
WEST announced a rollout of ADSL service to 40 in-region metropolitan areas.619 In 

Level 3 Comments at 23; Noahpoint Comments at 18-19; Rhythms Comments at 27. 

BellSouth Comments at 32-33; Bell Atlantic Comments at 43-45; U S WEST Comments at 
57-58; SBC Comments at 74. We note that incumbent LECs made similar claims in ~sponse to OUT Notice in 
the Advanced Services docket SeeAdvoncedServicesMoronr6rm Opinion and Order and NPRM, 13 
FCC Rcd 24012. 

617 

'I8 

6'9 See US West at ~ : / / w w w . u s w e s t c o m / a b o u t / c o " u n i c a t o r /  (US WEST 
launched ADSL service in 40 in-~gion metropolitan areas during the first half of 1998). 
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f i  October 1998, BellSouth announced its plans to offer ADSL service to 1.7 million 
customers in 30 markets by the end of 1998, and 23 additional markets in 1999.620 In 
January 1998, SBC announced a “massive rollout” of ADSL, “targeting more than 500 
central offices and 9.5 million residential and business customers by year-end.”621 In 
January 1999, Bell Atlantic announced plans to rollout ADSL service in several states and 
entered into a marketing alliance with America On-Line in which Bell Atlantic hopes, by 
the end of 1999 to make ADSL available to seven million subscribers.622 Combined, Bell 
Atlantic and GTE have stated that the number of xDSL capable-lines available in region 
will be 17 million and they will have ADSL capability in 550 central offices, allowing 
them to serve as many as 6.1 million xDSL customers.623 Such investments have been 
planned and undertaken notwithstanding the fact that we sought comment in August 1998 
on whether facilities used to provide advanced services must be unbundled pursuant to 
section 25 1 .624 

3 16. Despite the encouraging signs of investment in facilities used to provide 
advanced services described above, we are mindful that regulatory action should not alter 
the successful deployment of advanced services that has occurred to date. Our decision to 
decline to unbundle packet switching therefore reflects our concem that we not stifle 
burgeoning competition in the advanced service market. We are mindful that, in such a 
dynamic and evolving market, regulatory restraint on our part may be the most prudent 
course of action in order to fiuther the Act’s goal of encouraging facilities-based 
investment and innovati~n.~~’ 

3 17. Our overriding objective, consistent with the congressional directive in /4 

section 706, is to ensure that advanced services are deployed on a timely basis to all 

620 See BellSouth Rolls Out ADSL to ISP, CLEC, & JXCs, RBOC Update, Oct 1,1998 

See Telephony, Communications Daily, Jan 13,1998. See also, BellAtlantic andSBC 
Push Merger Plans to Analysts, Communications Daily, Nov. 17,1998. 

See Bell Atlantic to Offer Special ADSL Service for AOL, Comm Daily, November 17, 
1998 at I. 

623 

624 

See C o d a l i o n s  Daily, July 21,1999 

See AdvancedSewices Memorandum Opinion and Order and NPRM, 13 FCC Rcd at 
2405463 paras. 92-1 15. Furthennore, it is widely believed that innunbent LEG’ recent moves to offer 
broadband to residential customers are primarity a reaction to other companies’ entry into broadband. In the 
706 proceeding, U S West noted that when cable television-based broadband was available in three cities it 
served, it announced competing service in 14 states and 43 cities. Reply Comments of U S West 
Communications, Inc. filed in CC Docket No. 98-147, at 6 n. 9. 

625 The Commission emphasized the need for caution by regulators when it stated “we need to 
be pafiicnlarly careful abu t  any action we take to promote b“d deployment, given the nascent nature 
of the resid& nmket for broadband. At this time, the dimensions of broadband and the uppa limits of 
market-based supply and demand are unclear.” Advanced Sewices First Report and Order and FNPRM. 14 
FCC Rcd at 2436-37, para. 74. 
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Americans so that consumers across America have the MI benefits of the “Information 
Age.” The advanced services marketplace is a nascent one. Although some investment 
has occurred to date, much more investment in the hture is necessary in order to ensure 
that all Americans will have access to these services. We remain concerned about the 
lack of deployment in rural areas. We note that we will carehlly monitor the deployment 
of broadband services to ensure that the objectives of section 706 and the Act are being 
met. We decline to unbundle packet switching at this time, except for the limited 
exception described above. 

E. Interoffice Transmission Facilities 

1. Background 

3 18. In the Local Competition First Report and Order, the Commission 
concluded that incumbent LECs must provide interoffice transmission facilities on an 
unbundled basis to requesting carriers. In particular, the Commission required incumbent 
LECs to provide dedicated and shared transport as an unbundled network element 
pursuant to section 251(~)(3).~’~ The Commission found that such access was technically 
feasible and would promote competition in the local exchange market.627 In that order, 
however, the Commission declined to address the unbundling of incumbent LEC dark 
fiber because the record provided insufficient evidence to decide that issue.628 

3 19. In the Notice, we sought comment on the application of the “necessary” and 
“impair” standards to previous1 identified unbundled network elements, including 
interoffice transport facilities.62’ The Notice requested that parties include s ecific costs 
and an analysis of the availability of alternative sources of transport supply!’ We also 
sought comment on whether, in light of technological advances or experience in the 
marketplace since adoption of the Local Competition Firsf Report and Order, we should 
modify the definition of any of the previously identified network elements including, for 
example, the definition of “transport,” to include dark fiber.631 

626 Local Competition FirstReport and Order, 11 FCC Rcd at 15717, para 439. See also 
ThirdReconsiakralion Order, 12 FCC Rcd at 12475, para. 25. 

627 

628 

Local Competition First Report and Order, 11 FCC Rcd at 15717-18, para. 439. 

Id at 15722, para 450. Dark fiber is deployed fiber optic cable cmecting two points 
within the incumbent LEC’s network. It is ‘‘dad? because it does not have electronics on either end of the 
dark fiber segment to energize it to hamnit a telecommunicatiom service. 

629 Notice at para 33.  

630 Id. 

631 Id. at para 34. 
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n 320. Incumbent LECs generally argue that interoffice transport should not be 
unbundled where a single alternative source of transport is available.632 Competitive 
LECs argue that because alternative sources of transport supply are largely unavailable, 
requesting carriers are impaired without access to unbundled 
state commissions addressing this issue agree that transport should remain an unbundled 
network element.634 

Most of the 

2. Discussion 

321. We find that requesting carriers are impaired without access to unbundled 
dedicated and shared transport network. In particular, self-provisioning ubiquitous 
interofice transmission facilities, or acquiring these facilities from non-incumbent LEC 
sources, materially increases a requesting carrier’s costs of entering a market or of 
expanding the scope of its service, delays broad-based entry, and materially limits the 
scope and quality of a requesting carrier’s service offerings. Although the record 
indicates that competitive LECs have deployed transport facilities along certain point-to- 
point routes, the record also demonstrates that self-provisioned transport, or transport 
from non-incumbent LEC sources, is not sufficiently available as a practical, economic, 
and operational matter to warrant exclusion of interoffice transport from an incumbent 
LEC’s unbundling obligations at this time. Accordingly, we conclude that incumbent 
LECs must offer unbundled access to their interoffice transmission facilities nationwide. 

a. Dedicated Transport 

(i) Definition 

322. In the Local Competition First Report and Order, the Commission defined 
dedicated interoffice transmission facilities as “incumbent LEC transmission facilities 
dedicated to a particular customer or carrier that provide telecommunications between 
wire centers owned by incumbent LECs or requesting telecommunications carriers, or 
between switches owned by incumbent LECs or requesting telecommunications 

632 Ameritech Comments at 88; Bell Atlantic Comments at 30; BellSouth Comments at 53; 
GTE Comments at 10,59; SBC Comments at 50. 

633 Ad Hoc Comments at 3; Cable & Wireless Comments at 37-38; Choice One Joint 
Comments at 14,18; CoreComm Comments at 25; Excel Comments at 4; KMC Comments at 12,15; ; MGC 
Comments at 2,9,21; Noahpoint Comments at 19; Net2000 Comments at 10,14; Prim Comments at 17; 
TRACommentsat 12,15; 

634 

Comments at 13; Iowa Comments at 6-7; Kentucky PSC Comments at 2; Oregon PUC Comments at 2; Texas 
PUC Comments at 14. 

Connecticut DPUC comments at 4; ~lorida PSC comments at 11; nlinois commission - 
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carriers.”635 The Commission further concluded that incumbent LECs must provide all 
technicall feasible capacity-related services such as DS 1-DS3 and OC3-OC96 
services. 6& 

323, High-Capacitv Transmission. We reaffirm that the definition of dedicated 
transport set forth in the Local Competition First Report andora‘er includes all 
technically feasible capacity-related services such as DSI-DS3 and OC3-OC96 dedicated 
transport services. We clarify that this definition includes all technically feasible 
capacity-related services, including those provided by electronics that are necessary 
components of the functionality of capacity-related sexvices and are used to originate and 
terminate telecommunications services. 637 We find that unbundling high-capacity 
dedicated transport offerings will encourage competition and facilitate the deployment of 
advanced services. Unbundling high-capacity dedicated transport offerings also addresses 
claims by CompTel and other parties that non-incumbent LEC facilities cannot provision 
sufficient bandwidth for data-intensive services.638 Accordingly, we modify section 
3 19(d)(ii) of our rules to clarify that incumbent LEC must unbundle DS 1 through OC192 
dedicated transport offerings and such higher capacities as evolve over time. Our 
intention is to ensure that the definition of interoffice transmission will apply to new, as 
well as current technologies, and to ensure that competitors will continue to be able to 
access these facilities as unbundled network elements as long as that access is required 
pursuant to section 25 l(d)(2). 

324. Notwithstanding the fact that we require incumbents to unbundle high- 
capacity transmission facilities, we reject Sprint’s proposal to require incumbent LECs to 
provide unbundled access to SONET rings.639 In the h u l  Compeiirion First Report and 
Order, the Commission limited an incumbent LEC’s transport unbundling obligation to 
existing facilities, and did not require incumbent LECs to construct facilities to meet a 
requesting carrier’s requirements where the incumbent LEC has not deployed transport 
facilities for its own use.64o Although we conclude that an incumbent LEC’s unbundling 

/- 

635 Local Comptition FirstReport and Order, 11 FCC Rcd at 15718, para. 440. 

Jnmnbent LECs oilen deploy equipment such as the NEC RC-28D, Lucent DDMZOOO and 637 

GR-303 to provide apacity-related services. See BellSouth Comments, Attachment A at 1. 

For example, in Atlanta, Allegiance argues that the sole altemahe transport network serves 
only three incumbent LEC central offices and that the provider is unwilling or unable to provision suaCient 
bandwidth to meet Allegiance’s requirementS. Allegiance Comments at 19. See also Covad Comments at 41 
(requesting that the Commission recognize that interoffice bandwidth is not unlimited and given Covad‘s 
bandwidth requirean- there will be an insuffiaent supply of interoffice transpoa if an incumbent LEC is no 
longer required to unbundle nansport); CompTd Comments a! 42 (questing unbundled access to high- 
capacity or packet transpoa services.) 

638 

Sprint Comments at 38. 

Local Comptition FirstReport and Order, 11 FCC Rcd at 15722, para. 451 
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640 
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obligation extends throughout its ubiquitous transport network, including ring transport 
architectures, we do not require incumbent LECs to construct new transport facilities to 
meet specific competitive LEC point-to-point demand requirements for facilities that the 
incumbent LEC has not deployed for its own use. 

325. Dark Fiber. In addition, we modify the definition of dedicated transport to 
include dark fiber. Dark fiber is deployed, unlit fiber optic cable that connects two points 
within the incumbent LEC’s network. As discussed above, dark or “unlit” fiber, unlike 
“lit” fiber, does not have electronics on either end of the dark fiber segment to energize it 
to transmit a telecommunications service.641 Thus, dark fiber is fiber which has not been 
activated through connection to the electronics that “light” it and render it capable of 
canying telecommunications To provide additional capacity, new electronics 
are attached to previously “lit” fiber or to previously “dark” fiber. Because dark fiber is 
already installed and easily called into service, we find that it is similar to the unused 
capacity of other network elements, such as switches or “dead count” or “vacant” copper 
wire that is dormant until carriers put it in service.643 

326. We agree with state commissions and competitive LECs that dark fiber 
meets the statutory definition of a network element, and therefore is included within the 
definition of the dedicated interoffice transport network elemerk6” Section 153(29) of 
the Act defines the term “network element” as a “facility or equipment used in the 
provision of a telecommunications service, including “features, functions, and capabilities 
that are provided by means of such facility or equipment.”645 The Supreme Court upheld 
this broad defmition of a network element and acknowledged that it includes not only 

See supra Section (V)(A)(2) 

Choice One Joint Comments at 25; CO Space Comments at 2; KMC Comments at 21. 

See, e.g, Petition for Arbitration of an Interconnection Agreement Between AT&T 

641 

642 

643 

Communications of the Pacific Noahwest, Inc. and GTE Nolthwest, Incorporated, Washington UTC Docket 
No. UT-960307, Commission Order ApproVing Interconnection at 19-20 (1997) (“As a form of 
spare capacity, “&” fiber is not f u n d a m d y  merent than “dead” copper.”). See also Comments of CO 
Space at 12, (citing a New Hampshire commission finding that “the fact that dark fiber is not Currently used in 
the provision of senice to customers for a fee does not distinguish itseIf from other network elements.”) 
(citation omitted). 

Illinois Commission Comments at 10; Iowa Comments at 9; GSA Comments at 7,lO; Cable 644 

and Wireless Comments at 34; CO Space Comments at 7; Waller Creek Comments at 17; See also Texas 
Commission Comments at 16; KMC Comments at 21. 

47 U.S.C. 5 3(29) provides that: ‘The term ‘network element’ means a facility or 645 

equipment used in the provision of a telecommunidons senice. Such term also inclndes features, functions, 
and capabilities that are provided by means of such facility or equipment, includmg subscribers numbers, 
databases, signaling systems, and information sufticient for billing and collection or used in the transmissioq 
routing or other provision of a telecommunications service.” 47 U.S.C. 5 3(29). See also, Local Competition 
FirstReport and Order, 11 FCC Rcd at 15631, para 258. 
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physical elements but non-physical elements as 
transport capacity, we find that it is “a feature, hnction, and capability of facilities used to 
provide telecommunications services.”647 In addition, we note that since the Commission 
released its Local Competition Fird Report and Order, several states, acting through 
arbitration proceedings, have required incumbent LECs to unbundle dark fiber interofice 
transport facilities, and several federal district courts, in affirming state commission 
decisions, have held that dark fiber meets the statutory definition of an unbundled 
network element.64g 

Because dark fiber is unused 

327. We reject incumbent LECs’ arguments that because dark fiber is transport 
that is not currently “used” in the provision of a telecommunications service, within the 
meaning of section 153(29), it does not meet the statutory definition of a network element 
or the definition of interoffice Rather, we agree with the Illinois Commission 
that the term “used in the provision of telecommunications service” in section 153(29) 
refers to network facilities or equipment that is “customarily employed for the purpose” 
of providing a telecommunications ~ervice.~” Although particular dark fiber facilities 
may not be “lit” they constitute network facilities dedicated for use in the provision of 
telecommunications service, as contemplated by the Act. Indeed, most other network 
elements have surplus capacity or can be upgraded to provide additional capacity and 
therefore are not always “currently used” as the term is interpreted by incumbent LECs. 
For example, switches, loops, and other network elements each may have spare, unused 
capacity, yet each meets the definition of a network element.651 

328. We acknowledge that it would be problematic if some facilities that the 
incumbent LEC customarily uses to provide service were deemed to constitute network 
elements (e.g., unused copper wire stored in a spool in a warehouse). Defining such 
facilities as network elements would read the “used in the provision” language of section 
153(29) too broadly.652 Dark fiber, however, is distinguishable from this situation in that 

646 . Iowa Utils. Ed., 119 S. Ct at731. 

CO Space Comments at 3 (and cases cited therein). 

See co space w b  comments at 3 (and cases citedtherein) 

647 

648 

649 GTE Co- at 64,SO;  US WEST Comments at 3940; Bell Atlantic Reply Comments 
at 31. 

MCI Corp.: PetitionforArbitration Pursuant to Section 252(b) ofthe Telecomms. Act of 650 

1996 to Establish M InterconnectionAgreement with Central Tel. Co. ofIll., 96 AB-009, 1997 Ill. PUC 
LEXIS 61, at ‘7 (Feb. 5,1997) (emphasis added). 

see, e.g., “AS a form of spare capacity, “W fiber is not fundamentally merent than 
‘‘dead” copper.” In the matter of the Petition for Arbitmion of an Interconnecton Agreement Between 
AT&T Communications of the Pacific Northwest, Inc. and GTE Northwest, Incorporated, Waslungton UTC 
Docket No. UT-960307, Commission Order Appmving InterconneCtion Agreement, at 19-20 (1997). P 

652 47U.S.C. $ 153(29). 
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it is physically connected to the incumbent’s network and is easily called into service. 
Thus, as indicated above, we conclude that dark fiber falls within the statutory definition 
of a network element. 

e 

329. We also note that our reading of the term “used” comports with the 
Commission’s interpretation of the term “provide” in the context of section 271. 
Specifically, in the order denying Ameritech‘s application to provide long distance 
service pursuant to section 271 of the Act, the Commission rejected competitors’ 
arguments that the term “provide” requires the BOC to “actually furnish” a checklist 
item.653 Rather, the Commission concluded that the term “provide” requires incumbent 
LECs to “make available” to requesting carriers the checklist item in question upon 
reasonable demand.6s4 Similarly, we interpret the term “used” in the definition of a 
network element to mean “capable of being used” in the provision of a 
telecommunications service. 

330. We do not agree with GTE that, unlike vacant copper, dark fiber does not 
qualify as interoffice 
pairs in a cable because dark fiber is “unused inventory,” whereas copper cable is 
installed to provide maximum We find this to be a distinction without a 
difference. Whether located in the loop plant or in the transport network of an incumbent 
LEC, both copper and fiber represent unused capacity. Accordingly, we conclude that 
dark fiber falls within the dedicated transport network element’s “facilities, functions, and 
capat~ii t ies.~~~” 

According to GTE, dark fiber differs from extra copper 

(ii) Proprietary Concerns Associated with 
Dedicated Transport 

33 1. In the Local Competition First Repoll and Order, the Commission did not 
identify any proprietary concerns associated with dedicated 
identified any proprietary concerns associated with unbundled dedicated transport in this 
phase of the proceeding, and we find none. We therefore apply the “impair” standard of 
section 25 l(d)(2) to determine whether dedicated transport is subject to the unbundling 
obligations of the Act. 

No party has 

653 

6’4 Id 

”’ GTECO“entsat64. 

6’6 Id 

Ameritech Michigan 271 Order, 12 FCC Rcd at 2060142, para 110. 

47 U.S.C. 5 13(29). We address incumbent LEC concans about their special need for fiber 
reserves below. See infa Section V.E.2. 

P The Commission reaffirmed this conclusion in the Local Competition Third 
Reconsideration Order, 12 FCC Rcd at 12480-12481, para 32. 
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(iii) Unbundling Analysis 

332. We conclude that lack of access to unbundled interoffice transport impairs a 
carrier’s ability to provide the services it seeks to offer. Requiring carriers to self- 
provision, or acquire from third-party providers, extensive interofice transmission 
facilities materially increases the costs of market entry or of expanding service, delays 
broad-based entry, and limits the scope and quality of the competitor’s service offerings. 
Neither self-provisioning interofice transport facilities nor obtaining these facilities from 
third-party sources is an adequate altemative to the ubiquitous transmission facilities that 
a competitor can obtain from the incumbent LEC under section 25 1’s unbundling 
obligations. Accordingly, we require incumbent LECs to provide unbundled access to 
their interofice transmission facilities. 

333. Although the record indicates that competitive LECs have deployed 
interofice transport facilities along selected point-to-point routes, primarily in dense 
market areas, we h d  that the these facilities are not available, as a practical, economic, 
and operational matter, such that a requesting carrier’s ability to provide the services it 
seeks to offer would not be impaired without access to the incumbent’s ubiquitous 
interoffice transmission facilities. Specifically, the competitive transport facilities that 
currently exist do not interconnect all of an incumbent LEC’s central ofices and all 
interexchange carrier’s points of presence within an MSA, or a substantial portion thereof. 

334. Availabilitv of Alternatives Outside the Incumbent’s Network. Local 

Incumbent LECs have provided a significant amount of data indicating the 
com etitors began deploying fiber networks in urban markets approximately 15 years 

location of transport facilities deployed by competitive LECs. For example, the 
incumbents submitted, through the USTA UNE Report, data that indicates that, by the 
end of 1998, competitive LECs had deployed interofice transport in approximately 300 
cities.660 According to the USTA UNE Report, competitors have deployed nearly 30,000 
route miles of fiber within the top 50 MSAS.~~’ 

335. In addition, the USTA UNE Report states that of the top 50 MSAs, forty- 
seven are served by at least three competitors; 29 are served by five or more competitors; 
and 16 are served by seven or more competitors.662 The USTA Report also asserts that 
requesting carriers have deployed fiber in all but 15 of the MSAs ranked between 50 and 

659 In 1985, New Yo& state regulators granted TelepOa authority lo pmvide interoffice 
services in New York City. See Case 28891, rereport Communications (NYDPS Jan., I, 1985). 

660 hang the competitors with the most extensive fiber networks A T ~ T ,  MCI, sprint, 
Qwest, Level 3, Emon, MTN, Williams, Frontier, IXC, NExTLlNK, Intermedia, Hyperion, RCN, GST, ICG, 
Electric Lightwave and espire. See LisTA UNE Report at 11. 

USTA UNEReport Appendix B at Ud. 

154 



Federal Communications Commission FCC 99-238 

1 and that competitors have centered their deployment of competitive fiber around 
“dense” wire centers, which USTA defines as wire centers with 40,000 or more access 
lies.664 The USTA UNE Report also maintains that as of March 1999, incumbent LECs 
have the following number of wire centers that are served by at least one competitive 
fiber provider: Ameritech 161; Bell Atlantic 274; BellSouth 136; GTE 70; SBC 284; US 
WEST 1 18.665 

336. The incumbents also provide evidence of the number of collocation 
arrangements in many of their wire centers. Relying on this data, the incumbents argue 
that there are significant alternatives to interoffice transport services available. According 
to USTA, the fact that competitors have operational collocation arrangements in 
approximately 874 dense wire centers implies the presence of competitive fiber 
“nearby.”666 In particular, according to the USTA UNE Report, of the wire centers with 
20,000 or more lines, 90 percent in the SBC region, 72 percent in the Bell Atlantic region, 
and 74 percent in the US West region have collocation, which the incumbents assert 
signifies competitive transport is available.667 

337. Bell Atlantic also argues that its Competitive Alternative Transport 
Terminal (CATT) service, currently offered on a trial basis with Metromedia Fiber 
Network Services 0, offers high capacity interoffice dedicated transport services to 
any collocated carrier. Bell Atlantic claims that MFN has entered into this CATT 
arrangement in a large number of end offices and that CATT will be generally available 
to other carriers pursuant to tariff?* 

338. Other evidence in the record, however, undermines the incumbents’ 
suggestion that competitive fiber is sufficiently available that transport should not be 
unbundled. MCI WorldCom, for example, provides information about the number of 
transport providers in the six major cities included in the USTA survey. According to 
MCI WorldCom, only eight of the 138 wire centers in Los Angeles have three or more 
collocators that provide transport.669 Similarly, MCI WorldCom states that only four of 
64 wire centers in Seattle have three or more collocators providing transport and only one 

663 Id 

664 The U S A  U N E  Report argues that there is a close correlation between collocation and the 
presence of competitive fiber facilities in these dense wire centers. USTA W E  R e p r t  at 1-8. 

665 

666 Id 

USTA UNE ~epoa  at 11-20, 

667 Id. at II-8. 

See Letter from Dee May, Federal Regulatay - Bell Atlantic, to Magahe R Salas, 
Secretary, Federal Communications Commission, Docket 96-98 (fled July 13,1999). 

See MCI WorldCom August 13,1999 Ex Parte. 
P 

669 
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of 25 wire centers in San Jose has three or more collocators providing transport. In 
addition, MCI WorldCom reports that, in Minneapolis, Richmond and Washington DC 
with 135, 51, and 158 wire centers respectively, no end office has three collocators 
providing 

339. In addition, Northpoint reports that the incumbent LEC is the only source 
of transport for at least 70% of central offices in which Northpoint is collocated, even in 
dense wire centers in large metropolitan areas.671 Similarly, Sprint asserts that in New 
York City, which is considered the most mature market in the country, Sprint continues to 
use the incumbent LEC extensively for transport because competitive fiber is not 
available in sufficient numbers of incumbent LEC central offices for it to offer a 
ubiquitous service in this area.672 

340. Ubiauity. We conclude that, despite the evidence of some competitively 
deployed interoffice transmission facilities, lack of access to the incumbent’s dedicated 
transmission facilities impairs a requesting carrier’s ability to provide the services it seeks 
to offer. The alternatives cited in the evidence submitted by the incumbents are not 
ubiquitously available, and therefore competitive transport if not available as a practical, 
economic and operational matter. 

341. As an initial matter, we are not persuaded that the incumbents’ data 
accurately reflects the extent to which alternatives are actually available to competitors. 
In particular, we find that only at a granular, wire center-by-wire center level does the 
record show the presence of competitive alternatives to the incumbent’s interoffice 
transport, albeit on a non-ubiquitous basis. 673 Thus, without access to unbundled 

Letter from Chuck Goldfarb, Director Law and Public Policy MCI WorldCom, to Larry 
Strickling, Chief, Common Canier &ea& Federal Communications Commission, CC Docket No. 96-98 
(filed August 16, 1999). MCI WorldCom contends that this level of collocation evidences an “astonishingly 
small amom of transpoa competitioa” Id. 

670 

67’ Letter from A. Richard Metzger, Jr., attomey for Noahpoint Communications, to Magalie 
R. Salas, Secretay, Federal Communications Commission, CC Docket No. 96-98 (filed August 13,1999) 
(NoxthPoint submits data that in Atlanta, the incumbent LEC is the only transport altemaiive for 78% of COS 
where it is collocated. In the San Francisco metropolitan am, the incumbat LEC is the sole hansport 
provider in 70% of COS where it is collocated. In New Yo&, the number is 75%; Chicago, 7 1% Los 
Angeles, 77% and Seattle, 73% ). MCI WorldCom submitted an Er Parte showing that out of approximately 
20,000 incumbent LEC c d  offices nationwide, there are two end offices with h e  competitor collocations; 
28 end offices with four competitor collocations and 63 end offices with three competitor collocations offering 
compdtke transport See Letter from Chuck G o l a ,  Director Law and Public Policy MCI WorldCom to 
Larry Strickling, Chief, Common Canier Bur% Federal Communications Commission, CC Docket No. 96- 
98 (fded August 13, 1999.). 

Sprint C O ~ ~ ~ I I ~ S  at 32-33. 671 

673 AS discussed above, we recognize that the commission has established a tiamework for 
incumbent LEC pricing flexibility in areas where competition for dedicated transport and most special access 
services has developed Competition evidenced by the satisfaction of certain triggers, to the extent they are 
met, however, does not demonstrate that a questing carrier is not impaired without access to unbundled 

rc. 
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dedicated transport, requesting carriers would be forced to create a patchwork of 
altemative network facilities, where they have been deployed and are being offered to 
other carriers, or alternatively to construct their own transport facilities. The USTA UNE 
Report based its analysis on the markets that have attracted the most competitive transport 
entry. For example, the USTA UNE Report states that “[Iln the Los Angeles MSA, 72 
wire centers serve 40,000 + lines. Of these, 20 have at least one collocated competitive 
LEC. An analysis of fiber route maps shows that CLEC fiber passes through at least 15 
of 20 wire center areas with collocation.”674 Thus, according to USTA’s data, 15 of 72 
dense wire centers or approximately 21% of dense wire centers in the Los Angeles MSA 
include competitive fiber “nearby. v 675 

342. We note that the incumbents do not explain what is meant by fiber that is 
“nearby.” Nor do incumbents explain how having fiber “nearby” reflects the availability 
of ubiquitous transport altematives. In addition, however, because the incumbents’ data 
focuses only on the most dense wire centers, the data provides little to no information 
about the availability of transport in less dense wire centers in the same cities. If the 
analysis were expanded to include less dense wire centers, or wire centers serving less 
than 40,000 lines, the analysis would presumably show a lower percentage of competitive 
altematives for the entire MSA than is reflected by the data provided by the incumbents. 

343. Incumbents rely on the evidence of competitively deployed transport 
submitted in the USTA UNE Report to argue that competitive LECs are not impaired 
without access to unbundled transport facilities in locations where competitive LECs have 
already deployed transport. Specifically, the incumbents argue that the Commission 
should exclude dedicated transport from an incumbent LEC’s unbundling obligations in 
any area where at least one requesting carrier has deployed transport facilities and has 
collocated its own transmission equipment in an incumbent LEC central We 

dedicated transport The Commission’s pricing flexibility rules provide for flexibility where one requesting 
carrier is collocated in a serving wire center. These d e s  allow incumbent LECs to meet competitive 
transport entry with pricing flexibility. They do not, however, describe m a k t  conditions where requesting 
carriers would not be im- without access to unbundled transport FuIiheI”, even in those areas where 
competition for special access senices is present and where, presumably the triggers for pricing flexibility 
have been met, the price differentials between TELRIC-priced transpoa and special access may persist for an 
indeiinite period of time because the differential between unbundled transpott and retail special access 
services are significant According to one commenter, in the San Francisco Bay Area, PacBell’s monthly 
access charge for a DS3 special access service is more than 50% bigher than unbundled hanspt. In New 
Yo& City, Bell Atlantic’s monthly DS3 tariffrate is 258% higher than the comparable unbundled network 
element transpott rate. In Miami, BellSouth‘s DS3 tariffrate is 353% higher than comparable unbundled 
network element interoffice transpoa rates. See Cwad Comments at 45, Attachment 3, M. of Ma& Sbipley 
and David Rauschen@ at para 22-23. 

674 USTA UNE Report at 11-8. 

675 Id 

676 GTE Comments at 10,59 (stating that the Commission s h d d  not unbundle transport in 
wire centers with 15,000 or more access lines and the presence of one 01 more collocation arrangements); 
Ameritech Comments at 88 (stating that the Commission should not unbundle dedicated transport in dense 

F 
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reject this argument. Although the incumbents’ evidence shows that nearly 30,000 route 
miles of fiber have been deployed in the top 50 MSAs, there are few, if any alternative 
transport facilities outside the incumbent LECs’ networks that connect all or most of an 
incumbent LEC’s central offices and interexchange carriers’ points of presence within an 
MSA.677 Even where competitive altematives exist, the altematives generally do not 
travel the same routes as the incumbent’s facilities. Thus, even if competitors were able 
to purchase indirect routing from alternative providers, to the extent altematives exist, 
competitors more than likely have to route their traffic along indirect, inefficient routing 
patterns, thereby increasing their costs of Thus, contrary to arguments made 
by incumbent LECs, we find that the evidence demonstrates that a significant number of 
central offices in a given MSA are not effectively served by competitive fiber facilities. 

344. We reject any bright-line test that triggers elimination of an incumbent 
LEC’s unbundling obligation based on the presence of a single competitor that has self- 
provisioned transport in a particular market. As discussed above, in order to determine 
whether or not a requesting carrier’s ability to provide the services it seeks to offer is 
“impaired” within the meaning of section 251(d)(2), we must determine whether 
altematives outside the incumbent’s network are available as a practical, economic, and 
operational matter, and d e t e ~ e  whether unbundling a particular element is consistent 
with the goals of the Act.679 

345. In particular, we find that basing our unbundling rules on the bright-line 
proposed by the incumbents does not address whether lack of unbundled access to the 
incumbent’s ubiquitous transport facilities would impair other requesting carriers’ ability 
to provide the services they seek to offer. Indeed, under the test proposed by the 
incumbents, the first new entrant to deploy transport facilities in any particular market 
would determine the degree and pace of competition in that market as well as the scope of 

wire centers with one or more collocation arrangements); SBC Comments at 50 (stating that the Commission 
should not unbundle dedicated transpoa in dense wire centers with one or more collocation arrangements); 
BellSouth Comments at 53 (stabng that the Commission should not require unbundling of dedicated transport 
in Zone 1 and Zone 2); Bell Atlantic Comments at 30 (stafing that the Commission should not require 
unbundling of dedicated transport in any area here at least one carrier has deployed its own network and there 
is the presence of one collocation arrangement); US WEST Comments at 48 (sIating that the Commission 
should establish a premmphon that incumbent LECs do not have to unbundle !“port to or from wire centers 
with 20,000 01 more lwps and have one M more collmtion anangements). 

677 USTA WEReport at 11-6. Covad states that it is dependent on incumbent LEC inter-office 
transport for 83 percent of its transport resuiffments and that it has a choice of transport providers for less 
than 7 percent of its collocation fadlities. Covad Comments at 44. AT&T argues that it purchases 82% of its 
dedicated transpoa requirements &am incumbent LECs because competitive offerings are not ubiquitously 
available. AT&T Comments at 122. 

678 Letter from Robert Sbnahan, Vice Resident, New England Voice &Data, to Magalie R 
Salas, Secretary, Federal Communications Commission, Docket 96-98 (fled July 15,1999) (describing 
Manchester, N.H. to Nashua, N.H. fiber buildout and increase of 11 miles over incumbent LEC‘s route if a 
competitive transport altemative is selected). 

c 
See supra Section (IV)(B)(4). 679 
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an incumbent LEC’s unbundling obligation, and would potentially result in the presence 
of only two competitors in the market (e.g. a duopoly). Limiting the development of 
competition in such a manner is contrary to the goals of the Act and is inconsistent with 
the purpose of our unbundling d e s .  

346. In order to provide service, competitive LECs require dedicated transport 
facilities that are more extensive than those that are currently deployed along the point-to- 
point routes. The competitive alternatives that are available along limited point-to-point 
routes do not necessarily allow competitive LECs to connect their collocation 
arrangements or switching nodes according to the needs of their individual network 
designs. These carriers also require dedicated transport to deliver traffic from their own 
traffic aggregation points to the incumbent LEC’s network for purposes of 
interconnection. Without access to the incumbent’s ubiquitous transport facilities, 
competitive LECs are faced with the delays and costs of deploying their own transport 
facilities to meet the demand. Alternatively, competitive LEC’s must utilize a patchwork 
of competitive alternatives, where available, to collect and route traffic to the required 
destination. 

347. Entrance Facilities. Bell Atlantic and BellSouth specifically argue that 
extensive deployment by competitive LECs of the transport link between the 
interexchange carrier point of presence and an incumbent’s serving wire center (the 
“entrance facility”), requires us to find that re uesting carriers are not impaired in their 
ability to serve these point-to-point markets6’ According to Bell Atlantic, for example, 
there are competitors that serve approximately 90 percent of Bell Atlantic’s special access 
transport customers.68’ According to BellSouth, 19 oftheir 302 wire centers have at least 
one actual or pending collocation arrangement and one actual or pending entrance 
facility.682 

348. We acknowledge that, based on the record before us, the entrance facility 
market appears to be the most mature segment of the interofice transport market, and 
thus may, in some situations, provide requesting carriers with effective alternatives to 
unbundled transport for certain point-to-point routes.683 The record does not indicate, 

See Letta from Susanne Guyer, Assistant Vice President, Bell Atlantic, to Magalie R 
Salas, Esq., Secretary, Federal Communications Commission, CC Docket No. 96-98 (filed August 25,1999) 
(Bell Atlantic August 25 Er Parte); Letter fiom Kathleen B. Levitz, Vice President - Federal Regulatory, 
BellSouth, to Magalie R Salas, Esq., Secretary, Federal Communications Commission, CC Docket No. 96-98 
(filed August 16,1999) (BellSouth August 16,1999 Ex Parte). 

See Bell Atlantic August 25,1999 Er Parte 

See BellSouth August 16, 1999 Ex Parte. 

We note that, in addition, Bell Atlantic, Intermedia, Allegiance and Time Wamer argue, in 

“‘ 

683 

a joint Ex Parte !Xng, that the Commission should establish a limitation on loop transport combinations to 
prevent substitution of special access savice for unbundled loop transport combinations in this segment of the 
transport market Letter from Edward D. Young, Associate G e d  Counsel, Bell Atlantic, Heather B. Gold, 
Vice President, Industry Policy, Intermedia Communications, Robert W. McCausland, Vice President, 

P 
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.P however, the extent to which these facilities are available to other requesting carriers or 
whether the location of these facilities serve the transport needs of requesting carriers 
seeking to provide service to particular locations. In particular, the incumbents’ data does 
not indicate the locations at which competitive entrance facilities terminate, or whether 
the facilities connect incumbent LEC serving wire centers to all or substantially all of the 
interexchange carrier points of presence. Accordingly, we cannot conclude, based on the 
record before us, that the competitive entrance facility market is providing requesting 
carriers with effective alternatives to unbundled transport for all, or substantially all of the 
routes requesting carriers would need in order to provide the services they seek to offer. 

349. Dark Fiber. Incumbent LECs arizue that some comuetitive LECs have 
Y 

deployed significant amounts of fiber to meet the growing demand for transport services, 
and that competitive LECs are not impaired without access to the incumbent’s unbundled 
dark fiber.684 Incumbent LECs further argue that the presence of competitive fiber in 
dense wire centers is evidence of a wholesale market for dedicated transp0rt,6~’ and 
support this claim by providing anecdotal evidence that competitors are swapping fiber 
capacity with each other.“ We disagree. Rather, we agree with those commenters that 
argue that a competitive wholesale market for alternative network elements has not 
developed for dedicated transport, in part because of the lack of ubiquitous transport 
a~ternatives.~’~ 

350. Although there is evidence of transport deployment by non-incumbent 
providers along some point-to-point routes, the record does not support a general finding 
that requesting carriers can, on a ubiquitous basis, practically and effectively substitute 
transport services provided by other competitive carriers for unbundled transport. Indeed, 
the record indicates that the “fiber frenzy” and “bandwidth markets” cited by incumbent 
LECs are largely limited to portions of inter-city, long-haul networks that do not 
ubiquitously reach the interoffice segments of the incumbent LEC’s network.688 Lack of 

Regulatov and Interconnection, Allegiance Telecom, Inc., Don Shepheard, Vice President, Federal 
RegulatoIy, Time Warner Telecom, to Honorable William E. Ke“l, Chauman, Federal Communications 
Commission, CC Docket No. 96-98 (filed September 2,1999). ALTS agrees and supports excluding entrance 
facilities fiom an incumbent LEC‘s transpoa obligation where a given point-to-point route does not meet the 
impair standard. Letter from Jonathan Askin, Vice President, ALTS, to h4agalie R Salas, Secretary, Federal 
Communications Commission, CC Docket No. 96-98 (filed September 3,1999). 

684 Bell Atlantic Comments at 3 1-32; GTE Comments at 82; US WEST Comments at 39-40. 
These caniers argue that the evidence of ContpetitiVely deployed fiber has created a “wholesale &et’’ for 
dark fiber. 

685 BellAtlanticCommentsat31;BellSmthCommentsat 51; GTECommentsat61. 

686 See Letter from Kathleen B. Levitz, Vice President-Federal Regulatory, BellSouthto Jake 
Jennings Special Advisor, Common Carrier Bureau, Federal Communications Commission, CC Docket No. 
96-98 (filed July 22,1999). 

687 

688 

AT&T Comments at 122; CompTel Comments at 42; ALTS Comments at 51. 

AT&T Reply Comments at 128; Cwad Comments at 44-45; Waller Creek Reply 
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access to ubiquitous transport alternatives, which allow competitive LECs to interconnect 
their networks with all the central offices serving their customers, will impair these 
carriers’ ability to provide the services they seek to offer.689 Accordingly, we reject the 
incumbent LECs’ argument that the presence of a competitive transport alternatives along 
certain routes is evidence that requesting carriers generally are not impaired without 
access to the incumbents’ unbundled dark fiber. 

35 1 .  In addition, to the extent that there may be excess capacity along these fiber 
routes, non-incumbent providers of competitive transport facilities are under no legal 
obligation to offer their excess capacity to their competitors. Moreover, interexchange 
carriers (IXCs) operate both as access customers of the incumbent LEC, as well as the 
incumbent’s competitor in the local exchange market. These inter-carrier relationships 
complicate the hnctioning of an effective wholesale transport market because the 
alternative provider of transport is also a significant competitor.690 In these circumstances, 
it is possible that local affiliates of MCs could potentially discriminate against 
unaffiliated requesting carriers seeking access to competitive transport facilities by 
denying access altogether. 

352. Although we include dark fiber in the unbundling obligations of section 
25 l(c)(3), we note that GTE argues that it must maintain control of its dark fiber reserves 
because, as a carrier of last resort, it is obliged to provide service to any and all customers 
as the need arises.691 GTE also argues that requiring incumbent LECs to make their 
reserve capacity available to new entrants discourages Ion term business planning and 
deprives the incumbents of the fruits of their in~estment.~~’ We note that with the 
addition of electronics such as Dense Wave Division Multiplexing (DWDh4) equipment, 
incumbent and competitive carriers alike can expand the bandwidth of existing capacity 

Comments at 11 

689 For Example, New England Voice & Data argues that substituting lit 0‘2-48 fiber for 
unbundled dark fiber would result in a material decrease in the reliability of its network because it would 
introduce three additional multiplexas, and thus three additional potential points of *e, at each 
collocation In additim New England Voice & Data claims that ifit were required to purchase lit transpoa, 
New England Voice & Data’s control and management of its interconnection links would become totally 
dependent upon incutnbent LECs. In contrasf $New England Voice & Data is able to obtain access to 
unbundled dark fiber, it installs its own multiplexers to complete its SONET ring architecture and therefore 
controls its own provisioning, surveillance and repair. Thus, according to New England Voice & Data, 
substituting lit fiber for unbundled dark fiber in the interoffice transport segment of the network prevents it 
from installing a highly reliable SONET ring mhitecture to offer ring-based services and inaoduces 
additional failure pints in a requesting carrier’s end to end transpoa service. New England Voice & Data 
C O I N I I ~ ~ ~ ~  at 12-13. 

690 Because AT&T controls TCG and MCI WorldCom controls MFS, Sprint notes that it has 
consideable reluctance to slufting its access dependence from potential long distance competitors, the 
RBOCs, to its current long distance competitors. Sprint Comments at 34. 

691 GTE Comments at 83-84. 
n 

692 Id at 84. 
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without installing new dark fiber.693 We find that technological solutions such as these 
largely address GTE’s concern that unbundled access to dark fiber may adversely affect 
its ability to provide service. In addition, however, if incumbent LECs are able to 
demonstrate to a state commission that unbundling dark fiber threatens their ability to 
provide service as a “carrier of last resort,” states have the flexibility to establish 
reasonable limitations and technical parameters for dark fiber unbundling.694 We 
conclude, however, that for a limitation on dark fiber to be reasonable, it must relate to a 
likely and foreseeable threat to an incumbent LEC’s ability to provide service as a carrier 
of last resort. In establishing reasonable limitations and technical parameters for dark 
fiber, states should acknowledge that requesting carriers require regulatory certainty in 
order to implement their business plans. 

consider the availability of wireless transport in our unbundling analysis.69’ The record 
does not demonstrate that wireless transport options are available across any particular 
MSA. Nor does the record address the question of whether integrating wireless transport 
offerings into a wireline transport network allows providers to offer service of the same 
quality and fhctionality as they would be able to offer using wireline alternatives. 
Notably, NEXTLINK, the largest Local Multipoint Distribution Service (LMDS) licensee 
and a potential source of competitive wireless transport, supports the continued 
availability of unbundled dedicated transport network elements.696 

3 5 3 .  Other Technologzes. We reject Bell Atlantic’s proposal that the Commission 

354. Turiffed Offerings. We also reject GTE and US West’s argument that 
competitive LECs have access to ubiquitous transport through the use of the incumbents’ 
special access tariff arrangements.697 As discussed above, we give little weight to the 

Dense Wavelength Division Multiplexing (DWDM) is a multiplexing technique that 693 

permits multiple SONET or other optical signal formats to be carried on one fiber on different wavelengths. 
The capacity of existing DWDM systems now exceeds several hundred gigabits per second (Gbps), and has 
been approximately doubling each year for the past several years. DWDM allows carriers to extend the 
capacity of their embedded fiber. 

For example, the Texas CommiSSion allows incumbent LECs, upon establishing need to the 
satisfaction of the state commission, to revoke leased fiber h m  competitive LECs with 12 months notice. 
The Texas commission’s dark fiber unbundling rules also allow incnmbent LECs to take back underused (less 
than OC-12) fiber, and forbid competitors in any two year period from leasing more than 25% of the dark 
fiber in a given segment of the network We believe the measures established by the Texas PUC address the 
incumbent LEC‘s legitimate concerns. Texas PUC Comments at 16-17. We note that MGC, a competitive 
LEC that urges the Commission to u n b d l e  dark fiber, also supports Limitations such as those adopted in 
Texas. See Letter from Scott A. Sarem, Asdstant Vice President, Fzgulatoq, MGC Communications, to 
Christopher Libertem Attorney, Common Carrier Buxau, Federal Communications Commission, CC Docket 
No. 96-98 (filed August 12,1999). 

694 

Bell Atlantic Comments at 30. 

NEXTLINK Reply Comments at 27. 

GTE Comments at 61. See also Letter fiom Melissa Newman, Vice President - Federal 

695 

696 

n 697 

Regulatoq, US West, to Magahe R Salas, Secretary, Fderal Communications Commission, CC Docket No. 
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incumbent LEC’s special access tariffs.698 Moreover, the Commission previously 
rejected this argument in the Local Competition First Report and O r d d q 9  For reasons 
the Commission articulated in that order, we reject the incumbents’ argument here. If we 
were to adopt the incumbents’ approach, the incumbents could effectively avoid all of the 
1996 Act’s unbundling and pricing requirements by offering tariffed services that, 
according to the incumbents, would qualify as alternatives to unbundled network 
elements. This would effectively eliminate the unbundled network element option for 
requesting carriers, which would be inconsistent with Congress’ intent to make available 
to requesting carriers three different competitive strategies, including access to unbundled 
network elements. 

355. Cost. We conclude that the costs of self-provisioning dedicated transport 
facilities materially diminish a requesting carrier’s ability to provide the services it seeks 
to offer. We agree with commenters that argue that replicating the incumbent’s vast and 
ubiquitous transport network would be prohibitively expensive, and delay competitive 
entry.700 In the Local Competition First Report and Or&, the Commission concluded 
that a requesting carrier would incur “much higher costs” if it “had to constmct all of its 
own facilities” to match the scope of an incumbent LEC’s interofice transport 
ne t~ork .~”  Nothing has changed in the intervening three years to cause us to alter this 
conclusion. Indeed, based on the record before us, we conclude that the material costs 
and delays associated with self-provisioning duplicate, ubiquitous transport facilities 
would impair a competitive LEC’s ability to offer services to a broad base of consumers. 
Accordingly, we require incumbent LECs to offer unbundled access to their dedicated 
transport facilities. 

356. Self-provisioning dedicated transport requires competitive LECs to incur 
significant direct and other costs, including the cost of fiber, the cost of deploying fiber in 
public rights of way, trenching and the cost of purchasing and collocating the necessary 
transmission equipment.702 For example, the record indicates that the direct equipment 

96-98 at Pg. 2 (filed August 18,1999) (arguing that the relevance of tariffed services as a substitute foI 
unbundled transpod in the Local Competition Firs! Report and Order is “M longer valid precedent.”). 

698 See supra section (IV)(B)(~). 

699 

700 

Local Competition FirstReport and Order, 11 FCC Rcd at 15614, pam 287. 

California PUC Comments at 4-5; AT&T Comments at 96; Cable and Wireless Comments 
at 36; CompTel Comments at 40; CPI Comments at 21; Sprint Comments at 34-36. See also Letter fkom John 
J. HeiImann, representing ALTS, to Magahe R. Salas, Secretary, Federal Communications Commission, CC 
Docket No. 96-98 (filed Aug 6,1999). 

70‘ 

702 

multiplexem, digital ROSS connects, test access equipment, digital loop carrier equipment, power distribution 
panels, and cable racks. 

Local Competition First Report and Order, 11 FCC Rcd at 15718, pam 441. 

This can include such things as fiber dishibu!ion panels, optical terminating equipment, 
n 

163 



Federal Communications Commission FCC 99-238 

costs of purchasing interoffice transport equipment exceeds $300 per line,703 and that the 
cost of constructing alternative transport facilities (e.g., digging and backfilling trench) 
are between $200,000 - $300,000 per mile in densely populated areas.7o4 According to 
GTE, the direct cost of constructing a one hundred mile dedicated transport facility is 
close to $3 

357. In addition, in order to use alternative transport facilities, either through 
self-provisioning or through third-party providers, a competitive LEC must collocate at 
the incumbent’s central ofice. Collocating in each end office imposes materially greater 
costs on requesting carriers than would the purchase of the incumbent’s interoffice 
transport facilities. Based on the record, it appears that the current range for non- 
recurring charges for provisioning physical collocation arrangements is between $ 15,000 
and $508,000 for each central office where a competitor serves customers with unbundled 

equipment installed in the cage.707 In addition to the substantial costs of constructing and 
collocating self-provisioned transport facilities, competitive LECs must incur additional 
of negotiating and obtaining municipal rights-of-way permissions 708 

This results in an increase of between 15 and 20 percent to the costs of the 

358. If a competitive LEC were required to obtain transport fkom multiple, non- 
ubiquitous alternative providers of transport, to the extent it is available, they would incur 
additional costs associated with coordinating back office billing and collection 
arrangements, as well as the costs associated with coordinating operational issues arising 
out of use of multiple vendors.709 While we acknowledge that the precise level of costs 
will vary according to the business plans of each competitive LEC, we conclude that 
contracting with third-parties to coordinate among multiple carriers in order to serve 
ubiquitously would materially diminish the ability of a requesting carrier to provide the 

AT&T Comments at 121. 

Id. at 120. 

703 

704 

GTE Comments at Exhibit B, page 32 

See CompTel Comments at 39 (arguing that total cost of switch installation is $4-6 million). 

AT&T Comments at %. See also Bell South Comments, Attachment A at 1 (describing 

705 

706 

707 

$128,700 cost of purchasing necessary equipment for one collocation ariangement.). 

-INK states that to obtain a telecommunications fiancbise from the City of New 708 

York, it was required to pay “exorbitant fees” to deploy facilities in pnblic rights of way. NEXTLINK Reply 
Comments at 29 (arguing that the City of New York assesses exorbitant fees and assesses a multitude of 
discriminatory, non-compehtively nenhal requirements that are not imposed on Bell Atlantic.); AT&T 
Comments at 121 (citing Beans Mdavit at para 12, desai- 4% gross revenue fees associated with 
Dearbom Michigan hnchise). See also Allegiance Comments at 19; Sprint Comments at 33; Network 
Access Solutions-Reply C o m “  at 11; &INK Reply C o m e &  at 29; Qwest Reply Comments at 
72-77;. 

sprint comments at 34. 709 
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/4 services it seeks to offer. Moreover, because purchasing transport capacity is generally 
less expensive at higher levels of capacity, competitive LECs using multiple providers 
would lose efficiencies they would otherwise achieve if they were able to aggregate their 
traffic over the facilities of one ubiquitous pr~vider.~" 

359. We reject the incumbent LECs' cost models that purport to demonstrate that 
the fact that competitors have deployed a significant amount of fiber in downtown 
business districts is evidence that the cost of self-provisioning transport facilities does not 
impair a competitive LEC's ability to provide the service it seeks to We find that 
cost models estimating the costs of self-provisioning transport are highly sensitive to 
assumptions that are not necessarily representative of the actual market place. For 
example, BellSouth provides a cost model that analyzes the transport networks of several 
competitive LECs located in Atlanta, and projects that the costs to the competitive LECs 
of extending the scope of their network to reach a l l  central offices within that city is 
between $35 and $38 per DSl.7LZ BellSouth does not explain the difference between its 
model's cost estimate of $35-$38 per month, per dedicated DSI and the cost estimate of 
$84 per month, per dedicated DSI generated by a model the Commission developed in its 
universal service proceeding.713 Nor does BellSouth explain why the costs generated by 
its model are significantly lower than the costs generated by the model developed by 
Hatfield Associates, Inc., which shows the cost of a DS-1 to be $1 10 per month.7L4 
Moreover, it is not clear whether BellSouth's cost estimates assume full utilization of the 
transport facilities. For competitive LECs entering the market that have little usage, the 
relevant comparison between the costs of self-provisioning and purchasing unbundled r- 

7L0 CoqTel  Comments at 42 

7L1 See, e.g., LisTA WEReport at n-1; GTE Comments at Exhibit B, at 22-33 (Network 
Engineering Consultants Inc. 'S "Analysis of Alternative Network Elements Available to CLECs"); Bell 
Atlantic Comments at Exhibit C; Decl. of R DeanForanann/CharIw L. J a h n ,  at 11-18. BellSouth 
analyzes AT&T's existing transport facilities in one representative market, Atlanta, and estimates that AT&T 
could build out its e m  facilities to deploy a ubiquitous transport network for an estimated average cost per 
month of $36 per DSl transpoa fhcility. See Letter from Kathleen Levitz, Vice President - Federal Regulatory 
BellSouth, to Magalie R Salas, Secretary, Federal Communications Commission (fled July 30,1999) 
(BellSouthestimatesMCI'scostperDSltranspoaat$35permonth;ICG'scostperDSltransportat$36per 
month; and e.spire's cost per DSl transport at $38 per month). See also Comments of Bell Atlantic at 26; 
Comments of GTE at 48 (Appendix D). 

712 See Letter b m  Kathleen Levk, Vice President - Federal Regulatory BellSouth, to 
Magalie R Salas, Esq., Secretary, Federal Communications Commission (filed July 30, 1999). 

713 See generally Commission TakesAclion to Refirm Universol Service Support for Non- 
Rural Carriers Providing Service in High-Cos& Areas and Commission Adopls Framework for Federal 
Universal Service High-Cos& support Mechanism; Commission Seeks Comment on &he Input Values for &he 
Forword-Looking CostModel, CC Docket No. 9645; 96-262; 97-160, FCC No. 99-17 (released May 27, 
1999). 

fl 7L4 BellSouth's iill factor asswnptiOn of 75% may also not be representative of actual market 
conditions for requesting carriers. 
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transport from the incumbent should be based on the number of DS Is actually carried, not 
on the number of DSls that could potentially be used by the requesting carrier. 

P 

360. Ameritech proposes the use of a model that, it asserts, shows that in two 
second tier cities in Ameritech’s territory, it is economical for competitive LECs to build 
ubiquitous transport networks of less than 100 miles to wire centers with a total of 
100,000 access lines.715 Even assuming, arguendo, that Ameritech‘s model accurately 
projects the theoretical viability or profitability of extending a competitive LEC’s 
transport network, as noted by the Supreme Court, the ability to “amass earnings” alone is 
not dispositive of whether or not a requesting carrier is impaired without access to the 
incumbent’s unbundled transport. 716We therefore find that cost models proposed by 
BellSouth, Ameritech, and others do not accurately indicate the extent to which the costs 
associated with self-provisioning transport materially diminish a requesting carrier’s 
ability to provide the services it seeks to offer. Finally, as discussed above, we do not 
base our unbundling analysis on individual business case analyses.717 

361. Timeliness. We conclude that lack of access to the incumbent’s interoffice 
transport network would materially delay a requesting carrier entry into the local market 
or alternatively delay expansion of an existing carrier’s service offerings. Whether 
requesting carriers self-provision interoffice transpo~t, or purchase it from third-party 
providers, they must collocate their own equipment at the incumbent’s central office. 
Thus, collocation is an essential prerequisite to self-provisioned and third-party 
provisioned transport, and the time required to collocate affects a requesting carrier’s 
ability to provide service using dedicated transport. f i  

362. Incumbents and requesting carriers provide different estimates about the 
time required to implement a single collocation arrangements in an incumbent LEC’s 
central office. In general, competitive LECs argue that each collocation arrangement 
requires between six months and a year to provi~ion.’~~ In addition, these carriers argue 
that the delay associated with implementing collocation arrangements is compounded as 
competitive LECs expand their networks and seek to establish more collocation 

715 

716 

hexitech FiasimmOnS M. at pg. 32. 

Iowa Ufils. Bd, 119 S. Ct 721,734 (“An emant whose anticipated annual profits fromthe 
proposed service are reduced from 100% of investment to 99% of investment has pahaps been “impaired” in 
its abllay to amass earning$ but has not ipso facto been ‘impair[ed] . . . in its ability to provide the services it 
seeks to offer.”). 

717 See supra Section (IV)(B)(~). 

See supra Section (V)(D)(l). AT&T Comments at 91 (c ia  collocation delays of six to 718 

eight months); CompTel Comments at 40 (stating that collocation takes several months at a minimum); MCI 
WorldCom Reply Comments at 52 (stating that wllwation takes 6 months to a year). New England Voice & 
Data nates tbat it took six months to gain access to conduit space to pull cable 11,000 feet of fiber from Bell 
Atlantic’s switch to New England Voice & Data’s switch New England Voice &Data Comments at 14. 

P 
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 arrangement^.^" Incumbent LECs respond that they have provisioned collocation to 
requesting carriers in a timely fashion and on a broad scale.720 

P 

363. We acknowledge that collocation arrangements necessarily require some 
time to implement, and that the amount of time required to order and provision a 
collocation arrangement will vary from incumbent LEC to incumbent LEC and by 
requesting carrier. Accordingly, we do not attempt to specifically quantify what 
constitutes a reasonable provisioning interval for a single collocation arrangement. We 
agree, however, with commenters that provisioning the multiple collocation arrangements 
needed to provide a ubiquitous transport network within an MSA would compound 
significantly the inherent delays associated with provisioning a single collocation 
arrangement. NortWoint contends that most incumbent LECs have imposed “governors” 
on the number of collocation applications they will ac~ept .”~  Specifically, BellSouth has 
limited the number of collocation applications a requesting carrier may file to five per 
month, thereby delaying ubiquitous rollout of services.72’ Requiring requesting carriers to 
collocate in numerous end ofices in order to obtain ubiquitous transport facilities would 
materially delay the ability of requesting carriers to enter a market or to expand its service 
offerings to the greatest number of consumers. 

364. Several carriers argue that the process of securing necessary access to 
rights-of-way, pole attachments, and conduit space significantly delays their ability to 
compete.723 For example, NEXTLINK notes that it took two years to negotiate and 
obtain a telecommunications franchise from the City of New York before it could deploy 
competitive facilities, and that it must ne otiate separate agreements with each 
municipality traversed by its fiber We find that the delays of this magnitude 

719 MCI WorldCom estimates that establishing a single collocation arrangement requires 
approximately five months before the arrangement is in place. MCI WorldCom also argues, however, that if a 
requeshng cauie~ seeks to expand the scope of its sewices by requesting collccation amangements, the 
collocation delay amounts to several years before it can provide service. MCI WorldCom Commen~ Herold 
Declaralion, at pam 10-11. 

720 
h e r i t 4 1  Comments at 28,77; SBC Reply Comments at 16; US WEST Reply Comments 

at 44, Bell Atlantic Reply Comments at 14; BdSouth Reply Comments at 36. SBC submitted an Ex Parte 
presentation which states that the average caged collocation interval in Texas is 90 days and 55-70 days for 
cageless collocation In califomia, the average caged collocdton intaval is 120 days and 110 days for 
cageleu. See Letter from Lincoln E. Brown, Director - Federal Regulatozy, SBC, to Magalie R Mas, 
Secretary, Federal Communications Commission, CC Docket No. %-98 (filed July 15,1999). 

”’ See Letter from John J. Heihnann, representing ALTS, to Magahe R Salas, Secretary, 
Federal Communications Commission, CC Docket No. 96-98 (fled Aug 6,1999). 

72’ Seeid 

723 

724 

New England Voice &Data Comments at 14; NEXTLINK Reply Comments at 28. 

NEXTLINK Reply Comments at 29. 
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associated with obtaining authority to access public rights-of-way materially delay the 
ability of a requesting canier to self-provision transport. 

365. Functionalitv and Ouality. We conclude that requiring carriers to utilize 
alternative sources of transport imposes hnctional and quality disadvantages that 
materially diminish a requesting carrier’s opportunity to provide the services it seeks to 
offer, If the Commission were to adopt the incumbent LEC proposals to eliminate 
unbundled access to interoffice transport in areas where there are one or more alternative 
suppliers in the market, carriers would have to use multiple alternative suppliers, where 
available, for their transport requirements. Using a patchwork of transport offerings 
consisting of facilities acquired from competitive LEChompetitive access providers and 
the incumbent LEC, in lieu of ubiquitous incumbent LEC transport facilities, would 
introduce additional complexity into a ubiquitous end-to-end transport network. For 
example, Sprint notes that when facilities of more than one carrier are involved, repair 
times are roughly three times longer than if the entire transport network were controlled 
by one carrier or provisioned exclusively through unbundled In addition, 
Sprint argues that an end-to-end transport offering provisioned by multiple providers may 
require several digital-to-analog and analog-to-digital conversions or protocol 
conversions, which could lower total connection speeds otherwise achievable with a 
single provider transport offering.726 Although we do not conclude that digital-to-analog 
or analog-to-digital protocol conversions result in a material quality degradation, we find 
that, as a general matter, requiring requesting carriers to utilize a patchwork of 
competitive alternatives, to the extent they are available, to collect and route traffic to the 
required destination can result in a material degradation of quality in the service the 
requesting carrier to seeks to provide. 

366. Goals of the Act We recognize that requiring incumbent LECs to unbundle 
dedicated transport may be m a r g d l y  overinclusive because of the presence of some 
alternative fiber along selected point-to-point routes in dense markets. We believe, 
however, that the benefits of uniform transport unbundling outweigh the costs of creating 
a patchwork regime in which incumbent LECs would likely seek to litigate its transport 
unbundling obligation on particular point-to-point routes where transport alternatives are 
arguably available. As we stated above, unbundling requirements that provide uniformity 
and certainty to the market will allow new entrants and fledgling competitors to 
implement national and regional business plans and attract capital investment. Litigation 
over the incumbents’ unbundling obligations requires the parties to these agreements and 
the state commissions that approve them to expend vast amounts of time and resources 
and would impede the development of competition. 

’” Sprint notes that nationwide, incumw LECs meet transport provisioning deadlines 90 
percent of the time; while CLECs meet these dates between 48 and 68 percent of the t h e .  Sprint Comments 
at 34 and Appendix B, DecL of Kevin E. Brauer, at 4. 

f l  
726 Sprint Comments, Appendix D, “Sprint Experience with BellSouth,” at 4 
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F 367. Creating a patchwork oftransport unbundling obligations would be 
inconsistent with the goal of the 1996 Act to facilitate rapid entry into the local exchange 
market. We reiterate the Commission’s conclusion in the Local Competition First Report 
and Order that “[wle recognize that there are alternative suppliers of interofice facilities 
in certain areas. We are convinced, however, that entry will be facilitated if competitors 
have greater, not fewer, options for procuring interoffice facilities as part of their local 
networks, and that Congress intended for competitors to have these options available from 
 competitor^.""^ Furthermore, we believe that our decision to unbundle interofice 
transport is consistent with Congress’ recognition, in section 271, that providing 
unbundled access to interoffice transport would encourage rapid entry into the local 
exchange market.728 

368. We further find that the allegations of the competitive harms resulting from 
a uniform transport unbundling obligation are overstated. We believe that there are 
significant operational and technical incentives for a requesting carrier to eliminate its 
reliance upon transport provided by incumbent LECs over the long term.7z9 Where 
alternative providers build transport facilities to areas exclusively served by the 
incumbent LEC’s facilities, requesting carriers may substitute those alternative sources of 
transport as they become available. We therefore expect the need for unbundled transport 
will decrease as competitive transport networks become more ubiquitous. We will closely 
monitor the developments in the transport market to determine whether the transport 
market, or a particular segment of this market, is supplying requesting carriers with 
effective alternatives to the incumbent LEC’s unbundled network elements when we 
reexamine these rules in three years.”’ 

b. Shared Transport 

369. We find that lack ofunbundled access to incumbent’s shared transport 
would impair the requesting carrier’s ability to use unbundled switching.”’ In particular, 

727 

728 47 U.S.C. 5 271(2)(B)(v). 

Loco1 Competition FirstReportandOrder, 11 FCC Rcd 15718-15719, at para441 

Sprint contends that better finandal results, over the long nm, should be achievable by 729 

inneasing the retum from capital dollars spend rather than continuing to expense to multiple third parly 
transport prwiders. Sprint argues that dependence upon external vendors also increases the business 
unceaainties and risks (in tams of pricing flucluatio~ quality control, choice of vendors, cbanges in vendor 
business strategy) associated with third party transport provisioning. Sprint Comments, Declaration of Kevin 
Bmuer, at 4. 

730 See ~etter a ~ m e s t  L. BUII, Jr., ~~sistant  Vice president - B ~ I ~ S O U ~ ~  
Telecommunications, to Lawrence Strickling, Chef, Common Carrier B m n ,  Federal Communications 
Commission, CC Docket No. %-98 (fled August 16,1999) (arguing that the “ennance facilities” or POP to 
incumbent LEC wire center segment of the transport market bas developed to such an extent that requesting 
carriers are not impired without access to unbundled transport in this mark& segment). f l  

nl w e  note at the outset that a requesting carrier that uses its own self-praisioned switch 
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without access to unbundled shared transport, a requesting carrier would have to self- 
provision or purchase dedicated transport from the incumbent, which would materially 
increase the costs and decrease the quality of services the requesting carrier could 
provide, and would materially limit the carrier’s ability to serve a broad base of 
customers. Accordingly, where an incumbent LEC provides requesting carriers with 
access to unbundled switching, we require incumbent LECs also to provide access to 
unbundled shared transport services. 

r 

(i) Definition 

370. In the Local Competition 7hird Reconsideration Order, the Commission 
defined shared transport as transmission facilities shared by more than one carrier, 
including the incumbent LEC, between end office switches, between end office switches 
and tandem switches, and between tandem switches in the incumbent LEC’s network.732 
The Commission clarified in that proceeding that incumbent LECs are not required to 
provide shared transport between incumbent LEC switches and serving wire centers.733 
No commenter in this phase of the proceeding specifically addressed the definition of 
shared transport and the record provides no basis for modifying our definition of shared 
transport. 

371, Ameritech, however, argues that shared transport is not an “unbundled 
network element within the meaning of section 25 l(c)(3). Specifically, Ameritech argues 
that under the Supreme Court’s ruling, incumbent LECs must provide to requesting 
carriers preassembled combinations of individual unbundled network elements if the 
element can be purchased ~ e p a r a t e l y . ~ ~  Because shared transport is technically 
inseparable from unbundled switching requesting carriers do not have the option of using 
unbundled shared transport without also taking unbundled local switching. Thus, 
according to Ameritech, the shared trans ort element is not an “unbundled element 
within the meaning of section 25 l(c)(3). 8, 

rather than unbundled I d  switches obtained from an incumbent LEC, to provide local exchange and 
exchange access service would use dedicated transport facilities to carry traffic between its network and the 
incumbent LEC’s network. Thus, the only canier that would need ShaRd transport facilities would be one 
that was using an unbundled locat switch Resuesting carriers may also utilize unbundled switching 
to substitute shared “ p o r t  for common transport in situaliom where the requesting cania is not providing 
local service to the enduser. We note that this use of shared transport is cmently pending before the 
Commission and we expect to address it in connection with the Further Notice adopted in this proceeding. 

nz The definition of shared transport includes shared transport from one end office to another 
end office. See 47 C.F.R. § 51.3 19(d)(l)(ii). It does not include the provision of shared transport from an 
end office to an end user. See Centennial Joint Comments at 5 .  

733 LocalCompetition ThirdReconsiderafron Order, 12 FCC Rcd 12453, ai para. 27. 

Ameritech Comments ai 94-96. 734 

73J Id.. 
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372. We reject Ameritech’s arguments. The Supreme Court upheld the 
Commission’s interpretation that the phrase “on an unbundled basis” in section 25 l(c) 
does not refer to physically separated elements but rather to separately priced elements.736 
Shared transport is an “unbundled” element because it consists of separately priced 
switching and transport network elements. The fact it is technically infeasible for a 
competitor to use shared transport with self-provisioned switching is irrelevant to whether 
an element is “unbundled” pursuant to section 251(c)(3). In addition, the Eighth Circuit, 
in affirming our decision in the Local Competition mrrd Recomzderation Order, rejected 
Ameritech’s argument when it held that shared transport meets the definition of an 
unbundled network element because it is a “feature, function, [or] capability,” that is 
provided by facilities and equipment used in the provision of a telecommunications 
service.” Accordingly, we conclude that shared transport meets the definition of an 
unbundled network element. 

(ii) Proprietary Concerns Associated With 
Shared Transport 

373. Ameritech asserts that its routing table used to provide shared transport is 
proprietary. As discussed above, we reject Ameritech’s claim because we find that 
incumbent LECs may not withhold access to unbundled local switching on the grounds 
that switch routing tables are proprietary in nature under section 25 l(d)(2)(A).738 With 
the exception of Ameritech, no commenter identifies any proprietary concems associated 
with the provision of shared transport, and we identify none. Accordingly, we analyze 
shared transport under the “impair” standard of section 25 l(d)(2)(B). P 

(iii) Unbundling Analysis 

374. We conclude that a requesting carrier’s ability to provide the services it 
seeks to offer is impaired without access to the incumbent’s unbundled shared transport. 
Without access to unbundled shared transport, a requesting carrier would have to self- 
provision or purchase dedicated transport from the incumbent, which would materially 
increase the costs and decrease the quality of services the requesting carrier could 
provide, and would materially limit the carrier’s ability to serve a broad base of 
customers.739 Accordingly, we conclude that incumbent LECs must provide unbundled 
access to shared transport. 

375. Costs and Ouality. We find that lack ofunbundled access to the 
incumbent’s shared transport facilities materially increases a requesting carrier’s costs of 

736 

737 

Iowa Utils. Bd., 119 S .  Ct at 731 

Southwestem Bell Tel. Co. v. Federal Communications Commission, 153 F.3d 597,603 
(8th Cir. 1998). 

738 %e supra Section ( v ) ~ ) ( I ) .  

739 n 
AT&T comments at 99; centennial 10int comments at 7; TRA comments at 39 
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P providing service. As described above, we find that there is a lack of ubiquitous transport 
alternatives available to requesting carriers. Thus, without access to the incumbent’s 
shared transport facilities, a requesting carriers must either deploy its own dedicated 
facilities or purchase dedicated transport from the incumbent. Because requesting 
carriers, in the early stages of entering the local market, may not yet have sufficient 
market information to forecast accurately their traffic volumes, they may miscalculate the 
amount of dedicated transport capacity they will need. Specifically, an inability to 
reasonably forecast traffic volumes would likely cause a requesting carrier to purchase an 
insufficient amount, or conversely, too much dedicated transport capacity. In shared 
transport arrangements, the switch routes the competitor’s traffic through the most 
efficient trunking group available. The trunking group is shared among many users, 
including the incumbent LEC’s end users, thereby reducing requestin carrier costs and 
utilizing capacity only when necessary to route and complete a call. 7 3  

376. In addition, as traffic demands increase, a requesting carrier will incur a 
non-recurring charge each time it purchases additional transport capacity. In contrast, 
where a requesting carrier purchases unbundled shared transport to meet increased 
customer demand, it effectively purchases the entire capacity of the incumbent LEC’s 
network and will not incur non-recurring charges for additional increments of dedicated 
transport capacity. Purchasing only those increments of capacity that the requesting 
carrier requires to meet demand eliminates inefficient use of dedicated transport facilities. 
In addition, at low volumes requesting carriers will incur significantly higher recurring, 
per-minute costs to substitute dedicated transport for shared transport arrangements at low 
volumes. We reiterate the Commission’s conclusion in the n i r d  Order on 
Reconsideration that “the relative costs of dedicated transport, including the associated 
NRCs [non-recurring charges], is an unnecessary barrier to entry for competing 
carriers.’174’ 

377. According to Ameritech, competitive LECs have the option of using its end 
ofice integration (EOI) service, a tariffed, retail service that Ameritech claims will c a q ,  
on a minute-of-use basis, whatever interoffice transport traffic the competitive LEC 
delivers to its point of interconnecti~n.~“ Under this plan, Ameritech would not require 
requesting carriers to order dedicated transport facilities until their actual volume levels 
justified provisioning a dedicated trunk. Consistent with the little weight we afford the 

We recognize that competitors face significant demand mcatainty, patbcularly in the early 740 

stages of eniry, but as the local exchange market matures, competitom will be reqired to assume the normal 
business risks of forecasting demand and pmvisioning transpoa to meet this demand. 

741 Local Competition ThirdRecnnsiderntion Order, 12 FCC Rcd at 12488, para 50. In the 
ThirdReconsiderntion proceeding AT&T contended that the cost is $.04 1767 per minute for dedicated 
transport plus associated non-wxrhg charges. AT&T claimed that Ameritech would charge a total of 
$5008.58paDSl and$58,552.87perswit& ATBITarguedthatthiscompareswithS.000776perminutefor 
unbnndled shared tr;msport Ameritech responded that the correct price for tandem routed dedicated facilities 
cost is $.0031148 per minute plus associated NRCs. Id. 

742 Ameritech Comments at 72 
r‘. 
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P incumbents' tariffed offerings for consideration as an alternative to dedicated transport, 
we reject the argument that Ameritech's tariffed EO1 service eliminates the obligation to 
unbundle shared 

378. We agree with commenters that argue that the ability to obtain access to 
shared transport enables them to handle traffic at peak loads and maintain call blockage 
levels that are at parity with those of the incumbent LECS.~" As the Commission stated 
in the Local Competition Third Reconsideration Order, a new entrant entering the local 
market with smaller traffic volumes would have to maintain greater excess transport 
capacity relative to the incumbent LEC in order to provide the same level of service 
quality ( te .  same level of successful call completion) as the incumbent LEC.74' We 
conclude a requesting carrier would be impaired without access to unbundled shared 
transport because it would have to choose between purchasing excess capacity or 
incurring increased call blockage rates. 

379. Goals ofthe Act. We find that requiring incumbent LECs to provide 
unbundled access to shared transport is consistent with the Act's goal of encouraging 
requesting carriers to rapidly enter the local market and serve the greatest number of 
customers. Requiring unbundled access to shared transport is particularly important 
because it addresses the transport needs of requesting carriers in the early stages of 
competitive entry by allowing competitors to efficiently purchase transport facilities as 
they ramp up toward higher-capacity dedicated transport requirements. Furthermore, 
when used in conjunction with unbundled switching, requesting carriers may find it 
economical to serve the small business and residential markets using shared transport 
because these market segments may not always support traffic volumes that justify using 
dedicated transport services. Accordingly, we find that requiring unbundled access to 
shared transport promotes the prompt development of competition to serve the greatest 
number of customers, as intended by the Act. 

F. Signaling Networks and Call-Related Databases 

1. Signaling Networks 

743 &e supra section (IV)(B)(~). mere are also substantial que.tiom concerning whether 
Ameritech's EO1 inchules the trimspoa and termination charges Ameritech would levy on top of the per- 
minute fees and the n o n - " h g  charges that Ameritech would impose for establishing its EO1 service. 

'" MCI WorldCom Comments 62 and Tab 4, Decl. of John M. W h e r ,  at para. 28; AT&T 
Reply Comments at 108. 

Local Competition ThirdReconsideration Order, 12 FCC Rcd at 12488, para 51 (citmg 745 

William W. Sharkey, The Theory of Natural Monopoly, 184-85 (1982) ("that for a given number of circuits 
the economies [of scale] are more pronounced at higher grades of service (lower blocking probability). The 
economics of scale, however, decline substantally as the number of circuas increases. Therefore for small 
danand$ a hagmentation of the network could result in a signiticant cost penalty because more circuits would 
be required to maintain the same grade of service. At large demands, the costs of 6agmentation are less 
pronounced.") Id. 
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a. Background 

380. In the Local Competiiion First Report and Order, the Commission 
concluded that incumbent LECs, upon request, must provide nondiscriminatory access to 
their signaling networks on an unbundled bask7& The Commission stated that it was 
technically feasible for incumbent LECs to provide such access, and that such access was 
critical to entry in the local exchange market.747 The Commission concluded that 
incumbent LECs must provide unbundled access to signaling networks as part of the 
unbundled switch network element as well as on a standalone ba~ i s . “~  

38 1. In the Notice, we sought comment on the application of the “necessa$ and 
“impair” standards to previously identified unbundled network elements, including 
signaling networks.749 The Notice also requested that parties include specific costs and an 
analysis of the availability of alternative signaling fa~ilities.~” 

382. The majority of state commissions and competitive LECs commenthg in 
this phase of the proceeding argue that the incumbent LECs’ signaling networks should 
be unbundled because alternatives to the incumbents’ signaling networks are more costly, 
have lower quality, and do not provide the ubiquity of the incumbents’ networks.7s1 The 

746 Local Competition First Report and Order, 11 FCC Rcd at 15738, para 419. These 
networks are referred to as “out of band” signaling networks, and they simultaneously carry signaling 
messages for multiple calls. In general most LECs’ signaling netwoks adhere to a Bellcore standad 
Signaling System 7 (SS7) protocol. SS7 netwodcs use signaling links to transnit rouhg messages between 
switches, and between switches and call-related databases (such as the Line Information Databme, Toll Free 
Calling Database, and Advanced Intelligent Network databases). These links enable a switch to send queries 
via the SS7 network to call-related databases, which retum customer information 01 insauctions for call 
routing to the switch A tyyical SS7 network includes a signaling link that !”its Signaling information in 
packet& from a local switch to a signaling “fer point (STF’), which is a high-capauty packet switch. The 
STF’ switches packets onto otha links according to the address information contained in the packet These 
additional links extend to other switches, databases, and STPs in the incumbent LECs’ networks. A switch 
routing a call to another switch will initiate a series of signaling messages via signaling links through a STF’ to 
establish a call path on the voice network between the switches. Id. at paras 479-483. 

747 

748 

749 Notice at para 33 

Id at 15738, para 419 

Id at 15738-41, paras. 479-483. 

750 Id.. 

See Florida PSC Comments at 6-7; Illinois Commission Comments at 14; Iowa Comments 75 1 

at 6; Kentucky PSC Comments at 2; Allegiance Comments at 20; Cable & Wireless Comments at 37-38; 
Choice One Joint Comments at 18; Cox Comments at 34-36; KMC Comments at 16-17; Level 3 Comments at 
15-16 Net 2000 Comments at 15-16. Bur see MGC Comments at 3 1. 
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incumbent LECs argue that based on the availability of alternative signaling providers, 
requesting carriers are not impaired in their ability to provide services.752 

b. Discussion 

383, We conclude that without unbundled access to the incumbent LECs' 
signaling networks, a requesting carrier's ability to provide the services it seeks to offer is 
impaired. Requiring a requesting carrier to obtain signaling from alternative sources 
would materially diminish its ability to provide the services it seeks to offer, due to the 
quality differences between the signaling networks available from the incumbent LEC 
and those available from alternative providers of signaling. As described below, we 
conclude that neither self-provisioning signaling networks, nor obtaining this element 
from third-party sources, is a sufficient substitute that would justify excluding signaling 
networks from the incumbent LECs' unbundling obligation under section 251(c)(3). We 
therefore require incumbent LECs to provide requesting carriers with unbundled access 
to their signaling networks. 

n 752 See Ameritech Comments at 114-1 16; BellSouth Comments at 76; GTE Comments at 54- 
56; SBC Comments at 43; US WEST Coments at 47; USTA UNE Repoa, Tab 5, at 1-5. 
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(i) Definition 

384. In the Local Competition Firsf Report and Order, the Commission defined 
the signaling network element as including, but not limited to, signaling links and 
signaling transfer points (STPS).~’~ No party commenting in this phase of the proceeding 
has asked us to modify our definition, and we find no marketplace developments that 
would cause us to reevaluate our definition of the signaling network element. 
Accordingly, we reaffirm the definition of si naling networks that was adopted in the 
Local Competition First Report and Orb. 7 8  

(ii) Proprietary Analysis 

385. We agree with commenters that signaling links and STPs are not 
p~oprietary.~~’ Moreover, we do not discem any copyright, patent, or trade secret 
implications to unbundling signaling l i s  and STPs, and carriers do not generally rely 
upon their signaling links and STPs to differentiate themselves from their competitors. In 
addition, SS7 signaling networks generally adhere to Bellcore standards rather than LEC- 
specific protocols, and provide seamless connectivity between networks.7s6 We therefore 
conclude that signaling links and STPs are not proprietary elements, and we analyze 
signaling networks under the “impair” standard of section 251(d)(2)(B). 

(iii) Unbundling Analysis 

386. Current switch technology requires each local switch to connect to a single 
STP.757 AU parties, including incumbent LECs, agree that because the incumbent LECs’ 
switching networks are already connected to a STP, a carrier that purchases unbundled 
switching from an incumbent LEC must also purchase signaling from that incumbent 

753 

754 

755 

Local Competition First Rep?? and Order, 11 FCC Rcd at 15724, pam 456 

Id at 15723-24, para 455. 

See, e.g.. Allegiance Comments at 19-20; Cox Comments at 34-35; e-spire Joint Comments 
at 26. 

756 

757 

Local Comptition FirstRep?? and Order, 11 FCC Rcd at 15739, para 481 

BellSouth Comments at 76. See also Ameritech Comments at 114 n326 (citing James H. 
Green, The Irwin Handbook of Telecommunications 297 (3d Ed 1997) (“ he SS7 network routes messages on 
a point-to point basis using unique origimtmg and taminahng point codes. Each node in the network is 
identified by its own unique point codemetwork address. When a call is set up between two end office 
switches, the originaw end office fonnulates an initial address message 0 to the te nninating end office. 
The IAM includes the originating telephone number, originating point code, “imthg telephone number, 
and- point code. To mute a signaling packet successfuUy, the STP must associate each point code 
with a parti& end office. Existing technology, therefore, pennits routing over only a single set of A-links, 
(links between a speciiic end office and the SS7 network), for any given point code.”). 

f l  
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LEC7” In such cases, the incumbent LEC must provide access to its signaling network 
from that switch in the same manner in which it obtains such access itself.759 

387. A requesting carrier that has deployed its own switch, or has purchased 
switching from an alternative source, however, may purchase signaling from an 
incumbent LEC and link its switch to the incumbent LEC’s signaling network. 
Alternatively, the requesting carrier may self-provision signaling or purchase signaling 
from an alternative provider. Thus, the only issue left to be resolved is whether 
competitive LECs that do not purchase switching from an incumbent LEC are impaired 
without unbundled access to the incumbent’s signaling network element. 

388. We conclude that regardless of whether a requesting carrier self-provisions 
its own switching, or purchases switching from an alternative source, the incumbent LEC 
must provide the requesting carrier with unbundled access to the incumbent’s signaling 
network, pursuant to section 25 l(c)(3). Consistent with our framework for unbundling as 
set forth above, we find that in such situations, lack of access to unbundled signaling 
systems materially diminishes the ability of a requesting carrier to provide the services it 
seeks to offer. In particular, requiring a competitor to self-provision or use alternative 
sources of signaling materially degrades the quality of its service to end users and 
materially restricts its ability to provide service on a ubiquitous basis. We therefore 
require incumbent LECs to provide requesting carriers that have deployed their own 
switching facilities access to the incumbent LEC’s unbundled signaling network for each 
of the requesting carrier’s switches. This connection shall be made in the same manner as 
an incumbent LEC connects one of its own switches to a signaling transfer point. 

389. Alternatives in the Market. The record indicates that there are several 
alternatives to the incumbent LECs’ signaling networks available in the market.760 In 
particular, there are six major facilities-based SS7 network providers (ATBrT, MCI 
WorldCom, Illuminet, TNX, GTE-INS, and SBC/SNET) and four mid-sized facilities- 
based SS7 network providers (GST, ICG, Intermedia and US LEC), that operate regional 
SS7 networks.76’ In GTE’s service area, twelve competitive LECs have opted to build 
their own signaling networks.762 In addition, there are several suppliers of the equipment 
used to operate a signaling network Lucent, Tekelec, Nortel, Alcatel, EX Corporation, 

P 

758 see, e.g., SBC comments at 43 csigaaling is a sewant to switclung. . . cunent technology 
requires each local switch to link to oneand only one-si& network. To the extent that a CLEC 
purchases unbundled switching from an RBOC or GTE, it must necessarily connect to that same ILEC‘s 
signaling network“). See olso BellSouth Comments at 76; MCI WorldCom Comments at 55; US WEST 
Comments at 47; USTA UNE Report, Tab 5, at 1. 

759 

760 

761 

762 GTE Comments at 55. 

See Loco1 Competition First Report and Order, 11 FCC Rcd at 15740, pam 483 

BellSouth Comments at 76; USTA UNE Report, Tab 5, at 1 

USTA UNE ~ e p o a  at V-5 
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SummaFour, and Siemens.763 We also note that the equipment produced by these 
companies is based on standard interfaces and protocols. 

390. As discussed above, however, the mere existence of alternatives outside the 
network does not mean that requesting caniers are not impaired without unbundled access 
to the incumbent LEC’s network.764 Based on our analysis of the factors identified above, 
we find that a requesting carrier is materially diminished in its abilit to offer service if it 
is not able to purchase signaling as an unbundled network element. 7x5 

391. m t .  In light ofthe significant evidence of multiple third-party providers 
of signaling, we disagree with parties that assert that self-provisioning signaling, or 
obtaining signaling from alternative providers, would involve substantial and material 
cost and would delay competition in the local market.766 Although several states and 
competitive LECs argue that replication of the incumbent LEC’s signaling network would 
be “extremely costly,” they have not submitted cost data in the record to support their 
claims.767 

392. Unlike self-provisioning a switch or network elements that are dedicated to 
individual subscribers (ix. the ND), deploying a signaling network does not require a 
requesting carrier to incur substantial sunk and fixed costs, because a carrier does not 
need multiple signaling facilities in order to establish a signaling network that is capable 
of providing service to a broad base of customers. Rather, existing technology permits 

f l  

763 ~ c i  at 54 

764 

76J Id. 

766 

See supra S d o n  (IV)(B)(4) (discussing the ‘‘M standard of section 251(d)(2)(B)). 

See MGC Comments at 3 1 (statjng SS7 si- “is made generally available on a ~ t i ~ ~ l  
basis and in a cost-effective mama.”). 

767 Time Wamer Reply Comments at 3. See also Illinois Commission Comments at 13 (The 
Illinois Commission noted that utilization of the incumbent LECs s w i t c h  signaling is required for the 
completion of a call, and that a qlication of the incumbat’s in-place network would be extremely costly, 
thmby posing an impediment to competition.); Letter from Jonathan Asldn, Vice President - Law, ALTS, to 
Magalie Romau Mas, Secretary, Federal Communications Commission, CC Docket No. 96-98, at 2 (filed 
July 29,1999) (ALTS July 29,1999 Ex Parfe) (“Start-up CLEO do not have big enough SS7 message 
volumes to justify volume discounts that hub pmviders may offer to larger firms Creating a siguticant barrier 
to entry since the CLEO cannot approach the low unit costs that the ILECs achieve with their own volumes.); 
CoreComm Comments at 30 (CoreComm notes that quiring new entr;mts to incur the cost of deploying 
redundant network architecture would significantly impair the ability of requesting carrim to compete.); 
Letter from Tina S. Pyle, Executive Director, Public Policy, Mediaone, to Jake E. Jennings, Policy and 
Programming Division, Common carrier Bureau, Federal Communications Commission, CC Docket No. 96- 
98, Signaling Attachment at 1-2 (filed August 12,1999) (Mediaone August 12,1999 Ex Parte) (stating that 
“Mediahe cannot economically self-provision a signaling system;” and estimating that “the point at which 
the costs of providing the SS7 network first were less than the cost of obtaining the SS7 nehvo& was the time 
period at which Mediaone forecast slightly more than one million subscriber lines.”). We note that 
Mediaone did not submit cost data in the record to support this claim 

178 



Federal Communications Commission FCC 99-238 

the carrier that is using its own switch to route signals over a single set of A-links (links 
between a specific end office and the SS7 network for any given point 
carrier’s single STP can serve its entire network. Alternatively, a competitive LEC can 
purchase signaling from the non-incumbent sources mentioned above. We agree with 
MGC that cost-effective SS7 signaling networks are generally available on a national 
basis.769 

The 

393. Several parties argue that because alternative signaling providers have not 
established the ubiquitous presence to match the incumbent LECs’ signaling footprint, the 
cost of transport to an alternative provider’s signaling network materially increases the 
requesting carrier’s cost.77o Replicating the ubiquitous signaling networks of the 
incumbent LECs may be prohibitively expensive for some competitive LECs. In 
addition, new entrants in the local market most likely do not have the scale necessary to 
justify the investment needed to replicate the incumbent LECs’ signaling networks. We 
do not find sufficient evidence in the record, however, to support a conclusion that the 
cost of self-provisioning or purchasing signaling from alternative sources, in and of itself, 
would require us to unbundle the incumbent’s signaling network. Accordingly, we find 
that the cost of non-incumbent LEC alternative signaling networks is not dispositive of 
whether or not a competitive LEC’s ability to provide the services it seeks to offer is 
materially diminished. For reasons we discuss below, however, we do find that 
competitive LECs need to have access to a ubiquitous signaling network in order to 
ensure the same quality of service as the incumbents. 

394. Ubiauitv and Ouality. Although we do not conclude that the cost of self- 
provisioning alternative signaling impairs a requesting carrier’s ability to provide the 
services it seeks to offer, we find that lack of access to the incumbent LECs’ ubiquitous 
networks materially diminishes this ability. We agree with commenters who argue that 
because alternative vendors of signaling networks only have a few geographically 
dispersed STPs, they cannot provide requesting carriers with signaling that is of 
comparable quality to that of the incumbent LECs’ signaling networks.771 

See, e.g, Amaitech Comments at 114,n.326. 

See MGC Comments at 31 

See, e.g., ALTS July 29 Ex Parte at 2-3 (statingthat any CLEC ordering A-Link 

769 

C O n n e C t M  ’ ‘ty “from the local ILEC can expect to pay for a local T1 within a few miles or so from their central 
office for aanspoa of the 56-kb signal. On the other hand, a CLEC ordering its ‘ A-Links’ from an alternative 
provider can expect to order a T1 for aanspoa of several hundred miles from an IXC Carrier.”); John J. 
Heitmann, Net ZOOO, to Jake E. Jennings, Policy and Programming Divisim Common Carrier Bureau, 
Federal Communications Commission, CC Docket No. 96-98, Presentaton at 2,5 (filed August 13,1999) 
(Net2OOOAugust 13,1999ExParfe)(statingthatregionalSTppairSreqUirelongtransportlinksfor 
connectivity, and longer transport links lead to higher costs in smaller markets where comectivity with a 
single pair of ILEC STps would be required). 

h 
771 MCI WorldCom Reply Comments at 55-56. MCI WorMCom also noted “[ilf a CLEC 

wishes to offer ubiquitous, highquahty local services, it must, as a practical matter, tap into the ILECs’ 
signaltng networks and databases.” Id at 55. See also Time Wamer Reply Comments at 16 (stating that 
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395. The ubiquitous nature of an incumbent LEC’s signaling network provides it F 
with advantages that competitive LECs cannot achieve through use of altemative 
signaling networks. For example, the Bell Operating Companies have deployed at least 
one STP in every LATA.77z Each of the incumbent LEC’s STPs is connected to one or 
more incumbent switches serving customers limited to a particular geographic area within 
the incumbent LEC’s region, while altemative signaling systems ty ~cally rely on a very 
few or even a single STP pair as a gateway to its signaling system. Consequently, if a 
competitive LEC uses an altemative provider of signaling, the competitive LEC’s entire 
customer base may be connected to a single STP pair. If an outage occurs within the 
incumbent LEC’s signaling network, only those customers served by switches connected 
to that particular STP will be adversely affected. In contrast, where a competitive LEC 
relies on one or a small number of STPs to serve its entire network, a greater portion, if 
not all, of the competitive LECs’ customers will be negatively affected by a network 
outage.774 The lack of access to a ubiquitous signaling network could adversely impact 
the competitive LEC’s customer satisfaction, thereby placing the competitive LEC at a 
disadvantage vis-a-vis the incumbent. 

7% 

396. We note that Time Warner claims that altemative signaling networks lack 
diversity in signaling links that provide redundant signalin paths, and this lack of 
diversity reduces the reliability of the signaling network.77F Time Wamer argues that this 

f l  alterxifive SS7 vendors “do not offer a@mg close to an adequate substitute” for iwmben t LECs’ ss7  
signahng networh). 

772 USTA UNE Repoa at V-I. See also MCI WorldCom Reply Comments at 55 (“No third 
paay vendor owns a sigaaling network in every Local Access Transpoa Area (“LATA”), nor do they provide 
direct wnnectimty with the JLECs’ switches.”); Time Wama Reply Comments at 17 (“JLEC signalmg 
systems contain many STP pairs (typically one per LATA”). 

See, e.g., KMC Comments at 16-17 (noting rhat independent signaling vendors do not offer 
signaling Senices everywhere); Time Wamer Reply Comments at 17; Letter from Thomas Jones, Counsel for 
Time Wamer.Telmm, to Magalie Roman Salas, Secretary, Federal Communications Commission, CC 
D d e t  96-98, Attachment at 3 (fled July 15,1999) (Time Wamer July 15,1999 Er Pwfe)  (noting “[m]oa 
CLECs who have deployed switches have not deployed their own regional or national signaling netwolks.”). 

773 

774 A number ofrequesting carriers argue that they have experienced customer outages as a 
result of utiking altemative signaling providers. A nngle fiber cut, which affected 132 DS3s for nearly seven 
hours, and an outage which dtsupted service to 800 customers in four ma&% demonstrated the matmal 
decrease in quality experienced by Time Wamer when it utilized analtanatlve ’ signaling provider. The cut 
caused the vendor’s SS7 netwok to b l d  Integrated Switched Digital N e t w d  User Part (call set-up) 

at Time Warner’s Memphis switch. Thus, no call originating ata line servedby the messages ongmhng 
Memphis switch and taminating at a line served by another switch could be completed. Time Warner’s 
problem with its 800 number service was caused by the failure of four of 19 Tls in the vendor’s network The 
problem lasted for approximately five hours. Time Warner also cited outages in Rochester, New York, 
Memph, Tennessee, and Raleigh, North Carolina, which caused its cnstomers to lose Senice and “seriously 
damaged [its] reputation for highquality, reliable service.” Letter from Thomas Jones, Counsel for Time 
Wamer Telecom, to Magalie Roman Salas, Secretary, Federal Cormmmications Commission, CC Docket 96- 
98, Attachment at 1-3 (filed M y  27,1999) vime Warner July 27,1999 Ex Purfe). 

. .  . 

f i  

Time Warner Reply Comments at 16-18; Time Wamer July 15,1999 Er Parfe, Attachment 775 
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P lack of diversity also leads to more frequent outages that directly impact customer 
satisfaction.”6 Although we agree that lack of diversity in signaling networks could very 
likely result in greater numbers of customers affected by network outages, Time Warner 
has not provided evidence in this proceeding to support its specific claim. 

397. Other commenters identify similar quality issues associated with the use of 
alternative signaling networks. 777 We agree that a lack of redundant signaling paths may 
increase the likelihood that more customers may be affected by signaling outages. We 
are, however, unable to conclude based on the record before us, if the outages attributed 
to a lack of diversity are isolated incidents, or if they are the result of an increased risk of 
failure. Thus, we do not base our decision to unbundle the incumbent LECs signaling 
networks on the lack of diversity in alternative providers’ signaling networks. As 
discussed above, however, we find that a competitive LEC’s ability to provide the service 
it seeks to offer is materially diminished, because alternative providers’ signaling 
networks lack the ubiquity of the incumbent LECs’ networks, and that larger portions of a 
requesting carrier’s network would likely be affected by a single point of failure on the 
signaling network.”’ 

398. Other quality problems identified by ALTS’ members include poor 
customer service associated with utilizing alternative signaling providers.779 While we 
agree that these quality concerns may materially decrease the ability of requesting carriers 
to provide the services it seeks to offer, we do not find them dispositive of whether 
requesting carriers are impaired in general. In particular, it is not clear from the record 

f i  

at 3. See also Time Wamer Reply Comments at 16 (“Sigmhng systems typically aggregate their traffic from 
each STP pair to a regional STP pair, where add i t id  information is stored in a call-related database. The 
messages traveling between STP pairs are canid over si& links. These signaling links are m d  to the 
signal system networks, and signaling links must travel over d i m  paths in order to be c o n s i d d  properly 
redun(lant, and therefa reliable.”). 

776 

777 

Time Wamer July 27, 1999 Ex Parte at At tach“  at 3 

See, eg. Time Wamer Reply Comments at 17. ALTS July 29,1999 Ex Pmte at 2, 
Attachment at 1 (citing alternative vendors’ inability to atkin personnel with the requisite skill and experience 
to operate a reliable SS7 signaling network); Cox Comments at 35 (stating that “use of third party vendors can 
result in delays and mors that would not result if a CLEC is c o ~ e c t e d  d i r d y  with the ILEC signaling 
system.”); ALTS July 29 Ex Parte at 3 (cia an ALTS member that has A-Link connectivity to three 
signahng providers, one incumbent LEC and two alternative pmvidm. The manber stated that it has been 
materially implured in obtaining signaling service due to significant obstacles it has encountered with 
personnel, e q u i m  and nbiquity in its dealings with the two alternative providers. The member asserted 
thatithasmaintained COM~CM~Y to the incumbent LEC because the alternative providers did not have any 
capacity.). 

See, e.& Mediaone August 12,1999 Ex Parte, Signaling Attachment at 1 (citing a failnre 
at an alternative sigmhng vendor’s STP, which caused sig@ahng traffic to be re-muted to the vendor’s other 
STF’. Software problems at the second STP produced savice degradation and an eventual outage of six hours, 
which affected a number of carriers nationwide.). MediaOne also cited another STP failure by the same 
provider, which resulted in an outage of nearly seven hours. Id 

778 

ALTS July 29,1999 &Parte at 3. 779 
c 
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c whether these quality concerns are isolated instances, or altematively, are prevalent 
throughout the industry. 

399. Goals of the 1996 Act. We conclude that unbundling the incumbent LECs’ 
signaling networks will promote the development of facilities-based competition and 
thereby encourage investment and innovation in new technologies and 
telecommunications services. Competitive LECs deploying their own switches will not 
have the incentive to do so if they are faced with having to rely on less ubiquitous and less 
reliable alternatives for s i m g .  Unbundling the incumbent LECs’ signaling networks 
will give competitive LECs incentive to deploy their own switches, because they can be 
connected to the ubiquitous incumbent LECs’ signaling networks. The 1996 Act was 
designed to spur competition in the local market. Our decision to unbundle incumbent 
LECs’ signaling networks facilitates this goal, and creates options for consumers in their 
local telecommunications service. 

2. Call-Related Databases 

a. Background 

400. In the Local Competition Order, the Commission determined that access to 
call-related databases was technically feasible, and concluded that incumbent LECs must 
provide nondiscriminatory access to their call-related databases on an unbundled basis, 
for the purpose of switch query and database response through the SS7 network.78o The 
Commission also required incumbent LECs to provide unbundled access to the Advanced 
Intelligence Network (AIN) platform. The Commission found that such access was 
technicall feasible, and that competitors would be impaired without access to the AIN 
platform. 41 

401. In the Notice, we asked parties to comment on unbundling the seven 
network elements we previously identified, including signaling and call-related 
 database^.^" Most requesting carriers argue that the Commission should require 
incumbent LECs to provide access to call-related databases on an unbundled basis.783 
Incumbent LECs argue that access to call-related databases on an unbundled basis is not 
required under section 25 l(d)(2).784 

780 Local Competition First Report and Order, 11 FCC Rcd at 15741, para. 484. Call-related 
databass are those SS7 databases used for billing and collection 01 used in tranSniSsion, routing, or other 
pmvision of a telecomnumidons service. Id. at 11.1126. 

781 

782 Notice at para. 33. 

783 

Id at 1574345, paras. 488491 

See, e.g, Allegiance Comments at 20; Cable & Wireless Comments at 37-38; KMC 
Comments at 16-17; TRA Comments at 41. n 

See, e.g., Ameritech Comments at 116-1 18; BellSouth Comments at 76; SBC Comments at 784 
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b. Discussion 

402. We find that, as a general matter, requesting carriers’ ability to provide the 
services they seek to offer is impaired without unbundled access to the incumbent LECs’ 
call-related databases. Thus, we require incumbent LECs, upon request, to provide 
nondiscriminatory access to their call-related databases on an unbundled basis, for the 
purpose of switch query and database response through the SS7 network. We conclude 
that requesting carriers’ ability to provide the services they seek to offer is impaired 
without unbundled access to the incumbent LECs’ AIN platform and architecture. Thus, 
we find that incumbent LECs, upon request, must provide nondiscriminatory access to 
their AIN platform and architecture. We also conclude, however, that service software 
created in the AIN platform and architecture is proprietary and thus analyzed under the 
“necessary” standard of section 25 l(d)(2)(A). Based on our “necessary’ standard, we 
conclude that incumbent LECs are not required to unbundle the services created in the 
AIN platform and architecture that qualify for proprietary treatment. 

(i) Definition 

403. In the Local Competition First Report and Order, the Commission defined 
call-related databases as “databases, other than operations support systems, that are used 
in signaling networks for billing and collection or the transmission, routing, or other 
provision of telecommunications service.”785 The Commission ftrther required 
incumbent LECs to provide unbundled access to their call-related databases, including but 
not limited to: the Line Information database (LIDB), the Toll Free Calling database, the 
Local Number Portability database, and Advanced Intelligent Network databases.7K6 No 
commenter in this phase of the proceeding challenges the definitions of call-related 
databases or AIN that were adopted in the Local Competition First Report and Order, and 
we find no reason for modifying those definitions. As discussed below, however, we 
clarify that the definition of call-related databases includes, but is not limited to, the 
calliing name (CNAM) database, as well as the 91 1 and E91 1 databases. 

404. The Advanced Intelligent Network (AIN) uses distributed intelligence in 
centralized databases to control call processing and manage network information, 
eliminating the need for those knctions to be performed at every switch.787 The AIN 
database enables some call processing functions to be performed outside the switch. 
There are two separate components of the AIN. The first component is the AIN platform 
and architecture. The AIN platform and architecture basically consists of an off-line 
computer known as the Service Creation Environment (SCE), Service Management 

44-45. 

78J 

786 

787 

Local Competition FirstReprt and Order, 11 FCC Rcd at 15741 n1126. 

Id at 15741-42, para 484. 

Id at 15724-25, para 459. 
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System (SMS);” and AIN software. AIN services are designed and tested in the SCE. 789 

Once a service is successfully tested, the software is transferred to a SMS that administers 
and supports service control point (SCP) databases in the network.79o The SMS then 
regularly downloads software and information to a SCP where interaction with the voice 
network takes place via signaling l inks and STPS.~~’ 

405. When a software “trigger” is activated, an AIN capable switch uses the SS7 
network to access databases, SCPs, that contain service software and subscriber 
information, for instruction on how to route, monitor, or terminate the call. The second 
component of the AIN is the AIN service software that is developed in the AIN platform, 
and is used to provide telecommunications service. Examples of AIN services include: 
deployment of number portability, wireless roaming, and advanced services such as 
same-number service ( i e .  500 number service) and voice recognition dialing. 

406. As a general matter, no commenter challenges the definitions of call-related 
databases or AIN that were adopted in the Local Competition First Report and Order. 
Several commenters, however, request that the Calling Name (CNAM) database be 
classified as a call-related database.792 The CNAM database contains the name of the 
customer associated with a particular telephone number and is used to provide Caller ID 
and related We take this opportunity to clarify that the definition of call- 
related databases includes, but is not limited to, the calling name (CNAM) database, as 
well as the 91 1 and E91 1 databases. Call-related databases are databases that supply 
information or instructions used for ‘‘billing and collection or used in the transmission, 
routing, or other provision of telecommunications service.”794 The CNAM, 91 1, and 
E91 1 databases are call-related databases, because they are used for “billing and 
collection, or used in the transmission, routing or other provision of a telecommunications 

~ 

788 An SMS interconnects to the SCP to send information and call processing instructions that 
are needed for a network switch to process and complete a telephone call. It also provides carriers with the 
capahlity of entering and storing data regarding the processing and completing of a telephone call. 

Local Competition First Report and Order, 11 FCC Rcd at 15724-25, para. 459 789 

790 Id 

791 Id. 

792 See MCI WorldCom Comments at 60-62 (citing CNAM as the ‘‘customer Name” 
database); Mediaone Comments at 15-16. See dso AT&T Comments at 110 (citing CNAM as the “Caller 
Name” database); Cox Comments at 36. 

793 

794 

See MCI WorldCom Comments at 60; M&Om Comments at 15. 

Local Competition FirstReprt and Order, 11 FCC Rcd at 15741, nl126. Updating or 
compiling the information in these databass takes place through a separate process involving different 
equipmat. Caniers input inf&on directly into a service management system (SMS), which downloads 
such information into the appropriate database. 

n 
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service.”79J CNAM databases are used to provide Caller ID and related 
telecommunications services, and the 91 1 and E91 1 databases are telecommunications 
services used to provide emergency assistance. We specifically identify the CNAM, 91 1 
and E91 1 databases as being illustrative of cd-related databases, and not as a 
comprehensive list of all call-related databases. 

P 

407. We note that Low Tech Designs requests that the Commission require AIN 
triggers and AIN trigger upgrades be made available to competitors on an unbundled 
basis.796 We find that there is not enough evidence in the record to make a determination 
about the technical feasibility of unbundling AIN triggers. We therefore decline to 
expand our definition of call-related databases to include AIN triggers, and reaffirm the 
definition of call-related databases in the Local Competition First Report and Order. 
Low Tech Designs also requests that the Commission mandate the interconnection of 
“CLEC-provided and other third-party AIN/SS7 Service Control Points and Intelligent 
Peripherals.”797 We decline this request because we find that there is not enough 
evidence in the record to make a determination as to the technical feasibility of 
interconnecting third-party SCPs and Intelligent Peripherals to incumbent LECs’ 
signaling networks. Our refusal to grant Low Tech Design’s request in this proceeding 
does not affect the ability of any state commission to address this issue. 

(ii) Proprietary Concerns Associated with 
Call-Related Databases 

408. With the exception of AIN service software, commenters do not identify 
proprietary concerns associated with the provision of call-related databases. Moreover, 
with the exception of AIN service software, we do not discern any copyright, patent, or 
trade secret implications to unbundling call-related databases. Thus, with the exception of 
AIN service software, we analyze call-related databases under the “impair” standard of 
section 251(d)(2)(B). 

409. Because certain services created in the AIN platform and architecture are 
proprietary, we agree with Ameritech and BellSouth that if compdtive LECs receive 
unbundled access to incumbent LECs’ AIN platforms, access to AIN service software 
should not be unbundled.798 Ameritech cites a new proprietary service, “Privacy 
Manager,” to illustrate why its AIN service software qualifies as a proprietary network 
element. Privacy Manager is derived from the SCE, and allows consumers to screen 

Id. 795 

796 

797 

Low Tech Comments at 14. 

Id 
798 Ameritech Comments, Tab A, Joint Affidavit of Debra J. Aron/Robert G. Hanis 

(Ameritech Aron & Harris M.) at 20 (citing Ameritech’s new service, “Privacy Manager,” as an example of 
AIN s o h e  the meits evaluation pursuant to the ‘‘necessarf‘ standard of d o n  251(d)(2)(A)); BellSouth 
Comments at 80-81. 

P 
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/4 telemarketing calls.799 Ameritech asserts that Privacy Manager “includes several new and 
useful improvements” that are subject to patent protection, and are the subject of several 
pending patent applications.800 Ameritech adds that Privacy Manager is currently a trade 
secret because it has independent economic value, is not generally known by or readily 
discernable to Ameritech’s competitors, and has been the subject of reasonable security 
measures.”’ We agree with Ameritech that services such as Privacy Manager qualify as 
“proprietary” treatment. We also agree that software services such as Privacy Manager 
are new and innovative products used to differentiate the incumbent LECs’ service 
offering. As such, they should be evaluated under the ‘‘necessary” standard of section 
25 1(d)(2)(A).802 

(iii) Unbundling Analysis for Call-Related 
Databases 

(a) The “Impair” Standard 

4 10. Consistent with our framework for unbundling set forth above, we find that 
lack of access to call-related databases on an unbundled basis would materially impair the 
ability of a requesting carrier to provide the services it seeks to offer in the local 
telecommunications market.803 In particular, we are persuaded that there are no 
alternatives of comparable quality and ubiquity available to requesting carriers, as a 
practical, economic, and operational matter, for the incumbent LECs’ call-related 
databases. Thus, we require incumbent LECs to provide non discriminatory access to 
their call-related databases, including, but not limited to, the CNAM Database, the 91 1 
Database, the LIDB, Toll Free Calling Database, AIN databases, and downstream number 
portability databases, by means of physical access at the signaling transfer point linked to 
the unbundled databases. Incumbent LECs must allow requesting carriers that have 

799 Whena callis received and Caller ID cannot identify the caller because the number is 
“blocked,” ‘“mailable,” “out of the area,’’ M “private,” Privacy Manager intercepts the call before the 
telephone rings, and informs the caller that the number he or she has dialed does not accept calls fiom 
unidenlifmlnumbers. Thecalleristhenpro~tosayhisorhername~thecompanyhe~sherepraents 
in order to complete the call “Ifno name is given, the call is disconnected Ifa name is given, the call rings 
through, and the recorded name is played to the called party.” The called party is given the option of 
accepting the call, decliningthe call 01 refusing a sales call” Letter h m  JohnT. Lenahan, Assistant General 
Counsel, Ameritech, to Magalie Roman Salas, Seaeiary, Fed& Communications Commission, CC Docket 
96-98, Proprietary Network Elements Attachment at 4-5 (tiled July 30,1999) (Ameritech July 30,1999 Ex 
Parte). 

‘0° Id 

‘O’ Id at 5 4  

‘OZ We note that BellSouth states that it has invested heavily in htemaUy developing 
proprietary applications software that m on its AIN platform, and that it has received patents on many of its 
developments. BellSouth Comments at 80. 

803 See supru Section (IV)(B)(4) (discussing the “impau“ standard of section 251(d)(2)(B)). 
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purchased an incumbent LEC's local switching capability to use the incumbent LEC's 
service control point element in the same manner, and via the same signaling links, as the 
incumbent LEC itself An incumbent LEC must allow a requesting carrier that has 
deployed its own switch and has linked that switch to an incumbent LEC's signaling 
system to gain access to the incumbent LEC's service control point in a manner that 
allows the requesting carrier to provide any call-related database-supported services to 
customers served by the requesting carrier's switch. 

41 1. We note that our analysis of call-related databases is intertwined with our 
analysis of signaling, because signaling is necessary to obtain access to certain call-related 
databa~es.''~ Thus, our decision to unbundle the signaling network leads us to unbundle 
call-related databases as well.805 We believe that access to call-related databases, such as 
the LIDB, Toll Free calling, CNAM and Number Portability databases, encourages 
efficient network architecture deployment and promotes the ability of new entrants and 
established competitors to provide service in the local exchange market.'06 We also agree 
with commenters that access to the incumbent LECs' call-related databases is critical to 
permitting the seamless routing and completion of M i c  both among competitors and 
between competitors and the incumbent LEC.'07 

412. With respect to AIN specifically, the Commission found in the Local 
Competition First Report and Order that requesting carriers need equivalent access to the 
incumbent LECs' SMSs to populate their own information in call-related databases. The 
Commission explained that information bound for many call-related databases is entered 
into an SMS that then downloads the information to the databases for real-time use on the 
network."' To ensure efficient access to the incumbent LECs' databases, we affirm that 
incumbent LECs must provide a requesting telecommunications carrier with the 
information necessary to enter correctly, or format for entry, the information relevant for 
input into the incumbent LECs' SMS. The Commission also found in the Local 
Competition First Report and Order, that it is technically feasible to access the SMS, 
through the SCE, to deploy AIN servi~es."~ There is no evidence in this record to 
suggest otherwise, and we therefore affirm the finding in the Local Competition First 
Reporf and Order that incumbent LECs must provide a requesting carrier the same access 
to design, create, test, and deploy AIN-based services at the SMS, through a SCE, that the 

See, e.g, Allegiance Comments at 20 ("In particular, the 800 database, local number 
poaability database, and AIN platform are inherently related to the signaling netwotk"). 

805 S W ~ ,  if we initially conc~~ded that d-related databases must unbundled, we 
would have been led to unbundle signaling networks. 

See also Cable & Wireless Comments at 38; Net 2M)O Comments at 15. 

'07 Qwest Comments at 82. 
''' 
809 

Local Competition First Report and Order, 11 FCC Rcd at 15746, para. 494. 

Id at 1574748, pam 495. 
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f l  incumbent LEC provides to itself Incumbent LECs must also provide requesting carriers 
with access to call-related databases and access to the SMS in a manner that complies 
with the privacy requirements in section 222 of the 

4 13, As we fiuther found in the Local Competition First Report and Order, 
access to the incumbent LECs' SCPs, SMS and SCE for the creation and deployment of 
AIN services may require incumbent LECs and requesting carriers to develop measures to 
protect the incumbent LECs' facilities and data."' We continue to believe that there may 
be mediation issues that need to be addressed before a competing carrier obtains access to 
these databases. Accordingly, if parties are unable to agree to appropriate mediation 
mechanisms through negotiations, we conclude that during arbitration of such issues, state 
commissions (or the Commission acting pursuant to section 252(e)(5)) must consider 
whether such mediation is necessary, and if so, whether it will protect adequately against 
intentional or unintentional misuse of the incumbent LEC's AIN facilities. 

414. SBC argues that requesting carriers have access to alternative call-related 
databases to store their data in any LIDB in the nation"' Similarly, BellSouth and GTE 
claim that requesting carriers can obtain call-related database capabilities from alternative 

Despite these assertions, we fmd that as with signaling networks, requesting 
carriers are impaired without unbundled access to incumbent LECs call-related databases 
pursuant to section 25 l(d)(2). 

415. Cost and Ouality. Several commenters argue that it would be costly for 
requesting carriers to replicate the incumbent LECs' call-related databases, or obtain call- 
related database services from altemative  vendor^."^ MediaOne submitted data to 
support these claims for the LIDB and CNAM  database^."^ Other commenters, however, 

- 
47 U.S.C. 8 222. 

'I' Local Competition First Report and Order, 11 FCC Rcd at 157434.15748, paras. 488, 
496. 

SBC Commerds at 44. 

BellSouth Comments at 76; GTE Comments, AppendixB at 47-51. GTE cites third party 

812 

'I3 

providers of call related databases in- Illminet, SNET, GTE Intelligent Network Services, and 
Revcom. GTE Comments, Appemhx B at 48-49. 

'I4 See, e.g., CornpTel Comments at 44; CoreComm Comments at 30; KMC Comments at 16- 
17; MediaW Commentsat 12-13,15-16; QwestCommentsat83. 

'" Media- Comments at 12-13 (Statinp that Mediahe askedthree alternative providers for 
quotes for LIDB validation, and the providers submitted prices ranging from 5 cents to 10 cents per 
transaction, compared to an average of .034 cents per transaction for i"t LECs). Mediaone also stated 
that "BellSouth proposed to charge. Mediaone a rate of 1 cent per query for access to its CNAM database in 
Florida, but only chargea about 5 cents per line per month in Georgia This means that with an average 
subscriber receiving approximately 225 calls per month, the Florida rate works out to $2.25 per h e  per 
month, or 45 times the Georgia rate." Id. at 15. 

c 
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generally have not submitted sufficient cost data in the record to support their claims that 
it would be extremely costly to replicate the incumbent LECs’ call-related databases, or 
obtain call-related database services from alternative providers. Based on the record 
before us, we find that the cost incurred by a requesting carrier to self-provision or use 
alternative databases does not appear to materially diminish the carrier’s ability to provide 
the services it seeks to offer. 

416. We conclude that unbundled access to incumbent LECs’ call-related 
databases is required in some instances for requesting carriers to offer the 
telecommunications services they seek to provide. For example, in some cases, access to 
incumbent LEC databases is the only practical way to ensure proper call 
Specifically, incumbent LECs are the only providers of CNAh4 database inf~rmation.~” 
Incumbent LECs’ CNAM databases provide information about customers of both 
requesting carriers and incumbent L E C S . ~ ’ ~  Therefore, in order for a switch-based 
competitor to provide caller ID to its customers, it must have access to the incumbent 
LEC’s CNAh4 database. Such access is critical, especially because a majority of calls to 
a competitor’s customers originate from the incumbent. 

417. Goals of the Act. Requiring incumbent LECs to provide access to call- 
related databases, including access to the AIN databases, will foster investment and 
innovation in the local telecommunications marketplace. Requesting carriers require 
access to call-related databases and AIN databases to provide the services they seek to 
offer in the local telecommunications market. Requesting carriers also require access to 
the AIN platform and architecture, so that they may have the opportunity to devise 
innovative AIN services that will spur competition and benefit consumers through greater 
choices of telecommunications services.819 

See Cox Comments at 35. Cox note8 that access to incumbent LEC call related databases is 
necessary to ensure proper call flow when an incumbent LEC customer is using call forwarding fa”. Id 

See Cox Comments at 36 (Cox notes that “ILEC CNAM databases give access to 
information about both the ILEC subscribers and subscribers of other local exchange carriers that choose to 
store this information in the CNAM database. In Cox’s experience, third paay vendors do not have access to 
this inf&o% with the result that customers simply do not receive the caller name information they 
expect”); Mediahe Comments at 15-16; Letter fiom Mediaone, to Jake E. Jennhgs, Federal 
Communications Commission, CC Docket No. 96-98 (filed August 11,1999) (Mediaone August 11,1999 Ex 
Porte) (“While others can provide access to the ILECs’ CNAM datataws, only the ILECs have a database 
with their customers’ names.”). But see SBC Comments at 44 (stating that “CLECs that provide their own 
switches also do not need access to SBC’s Line Information databases at TELRIC prices. Switch-based 
CLECs can readily store their data in any Line Information (LIDB) or Name Information (CNAh4) database 
in the MtiOIL”). 

See Cox Comments at 36. 

See, e.g., Iowa Comments at 8 (stating that “service management systems are integdy 819 

f i  related to s i g ” g  networks and call related databases,” and now that the failure to unbundle service 
management systems would eliminate a competitor’s abilq to provide service); Allegiance Comments at 20- 
2 1 (“Because AIN is a service platForm that incumbent LECs use to build their own service$ CLECs m o t  
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(b) The “Necessary” Standard 

418. As discussed above, we fmd that AIN service software qualifies as a 
proprietary network element, and therefore, should be analyzed under the “necessary” 
standard. Our interpretation of the “necessary” standard requires the Commission to 
determine whether, after taking into consideration alternatives outside the incumbent’s 
network, lack of access to that element would, as a practical, economic, and operational 
matter, preclude the requesting carrier from providing the services it seeks to offer. 

419. We agree with Ameritech that unbundling AM service software such as 
“Privacy Manager” is not “necessary” within the meaning of the standard in section 
25 l(d)(2)(A). In particular, a requesting carrier does not need to use an incumbent LEC’s 
AIN service software to design, test, and implement a similar service of its own.82o 
Because we are unbundling the incumbent LECs’ AIN databases, SCE, SMS, and STPs, 
requesting carriers that proiision their own switches or purchase unbundled switching 
from the incumbent will be able to use these databases to create their own AIN software 
solutions to provide services similar to Ameritech’s “Privacy Manager.” They therefore 
would not be precluded from providing service without access to it. Thus, we ree with 
Ameritech and BellSouth that AIN service software should not be unbundled.” 

420. We believe that excluding AIN service software, such as “Privacy 
Manager,” from the unbundling requirements of section 25 l(d)(2), will protect incentives 
for the incumbent LEC to invest and deploy new and innovate services. We also believe 
that such protection, in conjunction with our decision to unbundle the AIN platform and 
architecture, will promote innovation and deployment of new services by requesting 
carriers. 

T 

9 

n 

G. Operations Support Systems 

1. Background 

421. In the Local Conpetifion First Report cmd Order, the Commission 
concluded that incumbent LECs must provide access to operations support systems (OSS) 
functions on an unbundled basis to requesting carriers.822 The Commission also required 

offer compamble services without access to AIN capabilities.”); KMC Comments at 17 (stating that access to 
the SMS is ‘‘necessary for wnrpetitorS to effectively use call related databases.”); MCI WorldCom Comments 
at Tab 6, D d  of Bemard Ku, at pam 8 (“CLEC access to AIN databases, ILEC Service Creation 
En- and Service Manage“ System is critical if the CLECs are to develop and deploy new and 
innovative services. These services require interopabiliity; and one critical aspea of this testing, field 
deployment testing, cannot be duplicated outside the ILEC AIN environment”). 

820 Ameritech Comments at 128. 

Ameritech Aron & Harris AE at 20; BellSouth Comments at 80 

Local Competition FirstReprtmd Order, 11 FCC Rcd at 15763-68, paras. 516-28. OSS 
are composed of various “back office” systems, databases and personnel that an incumbent LEC uses to 
commercially provision teleconummications service to its customers, resellers, and the purchasers of 

f l  
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incumbent LECs to make modifications to their OSS as necessary in order to offer 
nondiscriminatory access to these functions, including access to interface design 
 system^.^" Specifically, the Commission determined in the Local Competition Firsf 
Report and Order that the provision of access to OSS functions and the information they 
contain is integral to the ability of competing carriers to enter the local exchange 
market.824 The Commission fiuther concluded that a requesting carrier that lacks access 
to the incumbent’s OSS “will be severely disadvantaged, ifnot precluded altogether, from 
fairly competing.”825 In Iowa Utils. Bd., the Supreme Court expressly affirmed the 
Eighth Circuit’s holding that the Commission’s designation of operations support systems 
as a network element was an “eminently reasonable” interpretation of the 1996 Actgz6 

422. In the Notice, we sought comment on the application of the ‘‘necessary” and 
“impair” standards to previously identified unbundled network elements, including 
OSS.827 The Nofice also requested comment on whether the Commission should modify 
the definition of OSS. 

423. AU commenters to this proceeding agree that OSS qualifies as an unbundled 
network element.828 Incumbent LECs, however, argue that the Commission should limit 
access to OSS functions to those instances when a requesting carrier purchases another 
network element, an interconnection offering, or resold services from the incumbent 
LEC.829 Competitors, on the other hand, argue that OSS qualifies as an independent 

n 
unbundled network elements. Id. at 1576647, para 523. 

c 

823 Id. at 1576748, paras. 524-25. The Commission aftirmed these obligations in the Loco1 
Competition SecondReconsideration Order, 11 FCC Rcd at 19740-45, paras. 5-12. The intaface design 
system is an electronic gateway used to electronically access OSS information such as telephone number, 
address validation, d e r  receipt notice, etc. 

824 Local Competition FirstReprtand Order, 11 FCC Rcd at 1576364, para 518; Local 
Competition SecondReconsideration Order, 11 FCC Rcd at 19741-43, paras. 6-10. 

LocolCompetition FirstReprtand Order, 11 FCC Rcd at 15763-64, paras. 516-518. 

Iowa Utils. Bd., 119 S. Ct at 733-34. 

825 

826 

”’ Notice at pam 33. 

828 See, e.g., California PUC Comments at 5 (stating that OSS is “where the rubber meets the 
road” in developing a competitive &a); Cox Comments at 3 1 (stating that the inabllay to access 
incumbent LEC OSS functionalities would have a “ d e w “  ’ g” effezt on competitive LECs); Qwest 
comments at 84 (statingthatlackof access to 
delays of compelitom); Pilgim Reply Comments at 8 (stating that a broad array of incumbent LEC OSS 
functionalities are required to provide visually any competitive telecommunications senice). 

LEC’s OSS would drastically increase costs and 

See, e&, GTE Comments at 71 (competitive LECs may have access to OSS when reselling 829 

incumbent LEC service 01 p u r c w  unbundled i n c ”  LEC elements, but retail use of i”t oss 
by competitors should not be required); SBC Comments at 56-57 (incumbent LECs need not provide OSS 
functions to a competitive LEC to enable that competitive LEC to obtain a service of fadlity &om anon- f i  
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unbundled network element and therefore is not subject to any such limitations.83o 
Additionally, they argue that an incumbent LEC’s duty to provide unbundled access to 
OSS includes an obligation to provide loop qualification inf~rmation.~~’ ALTS requests 
that the Commission require incumbent LECs to provide access to OSS hnctions for 
carrier-to-carrier transactions.832 

2. Discussion 

424. We find that requesting carriers are impaired without access to the 
incumbent LEC’s OSS as an unbundled network element. The record demonstrates that, 
in general, lack of access to OSS as an unbundled network element materially diminishes 
a requesting carrier’s ability to provide the services it seeks to offer. We also clarify that 
the definition of OSS includes access to loop qualification information Finally, we reject 
the incumbent LECs’ proposal to limit access to OSS to situations where the requesting 
carrier is ordering other unbundled network elements or resold services. 

a. Definition of OSS 

425. In the Local Competition First Report and Order, the Commission defined 
OSS as consisting of pre-ordering, ordering, provisioning, maintenance and repair, and 
billing functions supported by an incumbent LEC’s databases and information.833 OSS 
includes the manual, computerized, and automated systems, together with associated 
business processes and the up-to-date data maintained in those systems.834 Because of the 
varied, and largely non-standardized, development of incumbent LECs’ OSS, the 
Commission identified certain functions needed by competitive carriers to deliver local 
exchange and exchange access services at the level expected by customers and state 
commissions. Specifically, the Commission identified the five functions of OSS that 
incumbent LECs must make available to competitors on an unbundled basis: pre- 
ordering, ordering, provisioning, repair and maintenance, and billing.835 

incumbent LEC source);); U S WEST Comments at 41 (incumbent Lw3s are only required to provide 
unbundled OSS access to network elements that meet the necessary and impair standanls). 

830 

831 

See, e&, MCI WorldCom Reply Comments at 62. 

See, e&, ALTS Comments at60-61; Covad Comments at 53-54; Prism Comments at 22- 
23; Rhythms Comments at 22-24. 

832 Letter fhm Jonathan Askiq ALTS, to Magalie Roman Salas, S w e m y ,  Federal 
Communidons Comakion, CC Docket No. 96-98 (filed July 30,1999) (ALTS July 30,1999 ExPorte). 

833 47 C.F.R 5 51.319(f)(1). 

834 MCI WorldCom Comments at 67-68. See also Local Competition First Report and Order, 
11 FCCRcdat 15763-64,paras.517-18. 

f i  835 LocolCotnpetition FirsfReportandOrder, 11 FCC Rcdat 1576446, paras. 518,523. OSS 
are composed of varied systems, darabases and personnel that an incumbent LEC uses to commercially 
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426. We find no reason to modify our definition of OSS. The majority of 
commenters support the existing definition of 0SS.836 A few parties request that we 
broaden the definition of OSS to include access to the incumbent LEC's electronic 
interface and gateways to enable the processing of orders without manual interventi~n.~~' 
Because these requests focus on the method by which competitors access incumbent LEC 
OSS, we believe that interface and gateway issues are already captured in the 
nondiscriminatory access requirements of the Local Competition First Report and 
Order.838 Accordingly, we find it unnecessary to modify our definition of OSS in this 
manner. We agree with ALTS, however, that the Commission should clarify that the pre- 
ordering function includes access to loop qualification information. Loop qualification 
information identifies the physical attributes of the loop plant (such as loop length, the 
presence of analog load coils and bridge taps, and the presence and type of Digital Loop 
Carrier) that enable carriers to determine whether the loop is capable of supporting xDSL 
and other advanced t echno l~g ies .~~  This information is needed by carriers seeking to 
provide advanced services over those loops through the use of packet switches and 
D S L A M S . ~ ~  

427. We clarify that pursuant to our existing rules, an incumbent LEC must 
provide the requesting Carrier with nondiscriminatory access to the same detailed 
information about the loop that is available to the incumbent, so that the requesting carrier 
can make an independent judgment about whether the loop is capable of supporting the 
advanced services equipment the requesting carrier intends to install. Based on these 
existing obligations, we conclude that, at a minimum, incumbent LECs must provide 
requesting carriers the Same underlying information that the incumbent LEC has in any of 
its own databases or other internal records. For example, the incumbent LEC must 
provide to requesting carriers the following: (1) the composition of the loop material, 
including, but not limited to, fiber optics, copper; (2) the existence, location and type of 
any electronic or other equipment on the loop, including but not limited to, digital loop 

provision telecommunications service to its customers, resellers and the purchasers of unbundled network 
elements. 

836 AT&T Comments at 134; Cable & Wireless Comments at 39; CompTel Comments at 45; 
Mediaom Comments at 14. 

See, e.g, C m d  Comments at 54 

Local Competition FirstReprt and Order, 13 FCC Rcd at 1576668. para 523-28 

837 

838 

839 ALTS Comments at 60-61; C m d  Comments at 53-54; prism Cm"mcations Conunents 
at 23. As described in Part O ( A )  supra, Digital Loop Carrier (DLC) systems digitally encode and aggregate, 
i.e. "multiplex", the ttaffic fiom subscribe" loops into DSl signals or higher for more efficient transrms ' sion 
or more extended range than traditionally permitted by coppa loops. The analog signals are carried from 
customer premises to a m o t e  terminal (RT) where they are conveaed to digital, mixed with other signals, 
and carried, generally over fiber, to the LEC central office 

/4 840 

Comments at 22-24. 
ALTS Comments at 6061; Covad Comments at 53-54; Prisn Comments at 23; Rhythms 
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e carrier or other remote concentration devices, feededdistribution interfaces, bridge taps, 
load coils, pair-gain devices, disturbers in the same or adjacent binder groups; (3) the loop 
length, including the length and location of each type of transmission media; (4) the wire 
gauge(s) of the loop; and ( 5 )  the electrical parameters of the loop, which may determine 
the suitability of the loop for various technologies. Consistent with our nondiscriminatory 
access obligations, the incumbent LEC must provide loop qualification information 
based, for example, on an individual address or zip code of the end users in a particular 
wire center, NXX code, or on any other basis that the incumbent provides such 
information to itself 

428. In addition, we agree with Covad that an incumbent LEC should not be 
uermitted to deny a requesting carrier access to loop qualification information for 
‘particular customers simply because the incumbentis-not providing xDSL or other 
services from a particular end 
incumbent must provide access to the underlying loop information and may not filter or 
digest such information to provide only that information that is useful in the provision of 
a particular type of xDSL that the incumbent chooses to offer. 842 For example, SBC 
provides ADSL service to its customers, which has a general limitation of use for loops 
less than 18,000 feet. In order to determine whether a particular loop is less than 18,000 
feet, SBC has developed a database used by its retail representatives that indicates only 
whether the loop falls into a “green, yellow, or red” category.843 Under our 
nondiscrimination requirement, an incumbent LEC can not limit access to loop 
qualification information to such a “green, yellow, or red” indicator. Instead, the 
incumbent LEC must provide access to the underlying loop qualification information 
contained in its engineering records, plant records, and other back office systems so that 
requesting carriers can make their own judgments about whether those loops are suitable 
for the services the requesting carriers seek to offer. Othexwise, incumbent LECs would 
be able to discriminate against other xDSL technologies in favor of their own xDSL 
technology. 

We also agree with commenters that an 

429. We disagree, however, with Covad’s unqualified request that the 
Commission require incumbent LECs to catalogue, inventory, and make available to 
competitors loop qualification information through automated OSS even when it has no 
such information available to itself.’” If an incumbent LEC has not compiled such 
information for itself, we do not require the incumbent to conduct a plant inventory and 

841 Covad Comments at 54. 

842 Leaa from Michael Olsen, Deputy General Counsel, Noahpoint CommUniCations, to Carol 
E. Mattey, Chief, Policy and Program Planning Division, Common Canier B m u ,  F d d  Communications 
Commission, (filed August l9,1999)(NOtthpoint August 19, 1999 ExParte) 

843 Noahpoint August 19,1999 Ex Parte. See also Rhythms Comments at 23 (stat& that 
incumbent LECs rou!inely provide competitor with a “yes” or “no” answer as to whether the incumbent 
believes a given loop is ADSL capable). 

f l  

Covad Comments at 54 
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construct a database on behalf of requesting carriers. We find, however, that an 
incumbent LEC that has manual access to this sort of information for itself, or any 
affiliate, must also provide access to it to a requesting competitor on a non-discrimiiatoly 
basis. In addition, we expect that incumbent LECs will be updating their electronic 
database for their own XDSL deployment and, to the extent their employees have access 
to the information in an electronic format, that same format should be made available to 
new entrants via an electronic interface. 

430. We also clanfy that under our existing rules, the relevant inquiry is not 
whether the retail arm of the incumbent has access to the underlying loop qualification 
information, but rather whether such information exists anywhere within the incumbent’s 
back ofice and can be accessed by any of the incumbent LEC’s personnel. Denying 
competitors access to such information, where the incumbent (or an affiliate, if one exists) 
is able to obtain the relevant information for itself, will impede the efficient deployment 
of advanced services. To permit an incumbent LEC to preclude requesting carriers from 
obtaining information about the underlying capabilities of the loop plant in the same 
manner as the incumbent LEC’s personnel would be contrary to the goals of the Act to 
promote innovation and deployment of new technologies by multiple parties. 

43 1. Consistent with the framework we adopted in the Local Comperirion First 
Report and Order, we conclude that access to loop qualification information must be 
provided to competitors within the same time intervals it is provided to the incumbent 
LEC’s retail operations. To the extent such information is not normally provided to the 
incumbent LEC’s retail personnel, but can be obtained by contacting incumbent back 
office personnel, it must be provided to requesting carriers within the same time frame 
that any incumbent personnel are able to obtain such information. It would be 
unreasonable, for instance, if the requesting carrier had to wait several days to receive 
such information from the incumbent in the incumbent’s personnel have the ability to 
obtain such information in several hours. In order to provide local exchange and 
exchange access service, a competitor needs such information quickly to be able to 
determine whether a particular loop will support XDSL service. 

b. Proprietary Concerns Associated with OSS 

432. The record does not indicate, nor do commenters argue, that OSS is 
proprietary. Moreover, we do not discern any copyright, patent, or trademark or trade 
secrecy implications to unbundling OSS. We therefore conclude that OSS should be 
evaluated under the “impair” standard.84s 

E. Unbundling Analysis for OSS 

433. We conclude that lack of access to the incumbent LEC’s OSS impairs the 
ability of requesting Carriers to provide the services they seek to offer. The incumbents’ 
OSS provides access to key information that is unavailable outside the incumbents’ 

845 See ALTS ~omments at 59. 
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P networks and is critical to the ability of other carriers to provide local exchange and 
exchange access service. We therefore require incumbent LECs to offer unbundled 
access to their OSS nationwide. 

“impair” standard of section 251(d)(2).” OSS is a precondition to accessing other 
unbundled network elements and resold services because competitors must utilize the 
incumbent LEC’s OSS to order all network elements and resold services.847 Thus, the 

434. Commenters overwhelmin ly agree that the unbundling of OSS satisfies the 

r- 

success of local competition depends on the availability of access to the incumbent LEC’s 
OSS.848 Without unbundled access to the incumbent LEC’s OSS, competitors would not 
be able to provide their customers comparable, competitive service, and hence would 
have to operate at a material disadvantage.849 While we acknowledge that a competitive 
market is developing for OSS systems, these alternative providers do not provide 
substitutable alternatives to the incumbent LEC’s OSS fbn~t iona l i ty .~~~ Alternative OSS 
vendors provide requesting carriers with an electronic interface that allow competitive 
LECs to access the incumbent LEC’s OSS and internal customer care systems. These 
vendors cannot provide a sufficient substitute for the incumbent LEC’s underlying OSS 
because incumbent LECs have access to exclusive information and hctionalities needed 
to provide service (e.g., customer service record information, provisioning of orders for 
unbundled network element and resold services, ability to initiate repairs for unbundled 
network elements and resold services,  et^.).^^' 

435. We reject the incumbent LECs’ arguments to limit the scope of a requesting 
carrier’s access to the incumbent’s OSS functions to situations where the competitor is 

846 &e, e.g., califomia PUC comments at 5-6; ~lorida PSC c~mments at 7; ~llinois 
Commission Comments at 6-7; ALTS Comments at 59-61; AT&T Comments at 134-35; CompTel 
Comments at 45-46; e.spire Joint Comments at 20-22; Focal Comments at 8; MCI WorldCom Comments at 
67-70; MGC Comments at 27-28; Net2000 Comments at 16-17; Network Access Solutions Comments at 19; 
NEXTLINK Comments at 40-41; NoahPoint Comments at 20. 

847 ALTS Comments at 58; AT&T Comments at 134; Covad Comments at 53; GTE 
Comments at 71; MCI WorldCom Comments at 68-69; Rhythms Comments at 21. 

ALTS Comments at 58-60 (citing the Local Competition First Report and Order, 11 FCC 848 

Rcdat 1576364,para 518); ATBtTCommentsat 134-35. 

849 Iowa Comments at 7; CompTel Comments at 45-46; Cox Comments at 30-31; 
e.+- ’ Comments at 21-22; Focal Comments at 8; Mediaone Comment5 at 14; Qwest Comments 
at 84-85. See also AT&T C o w  at 135; Level 3 Comments at 17; MCI WorldCom Comments at 69; 
RCN Comments at 18-19. 

GTE Comments at 71 (stating that 19 OSS vendors--induding Lucent, IBM, Ascend, and 850 

Nortel-market daiabass systems and 0th produas to perform a l l  OSS functiom)(citation omitted); US 
West Comments at 41-42 (stating that OSS vendors include Metasolv, Wsionael, Remedy, Nortel, and 
Lucent). 

CompTel Comments at 45; Cox Comments at 3 1; MCI WorldCoq Tab 7, Decl. of John 851 f l  

Sivori, at para 5. See also AT&T Comments at 135. 
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orderin other unbundled network elements or resold services from the incumbent 
LEC8’ We find such limitations to be discriminatory because access to the same 
information and support functions as the incumbent LEC is needed by requesting carriers 
to provide quality service over their own facilities. For example, the incumbent LEC has 
access to unique information about the customer’s service, and a competitor’s ability to 
provide service is materially diminished without access to that information. This is true 
regardless of whether the competitor is providing service entirely through its own 
facilities, entirely over the incumbent’s, or using some combination of the two. In 
particular, the full facilities-based competitor runs the risk of offering a lower quality 
service from the perspective of the end user if it does not know all the details of the 
customer’s current service offering. As another example, carriers may also need to access 
the repair and maintenance function in the incumbent’s OSS to submit trouble tickets for 
interconnection trunks. 

! r‘ 

436. We do not decide ALTS’ request at this time that incumbent LECs provide 
access to OSS functions even when the incumbent is no longer the retail provider of local 
service to an end user.853 The record has not been sufficiently developed to establish 
how, absent access to incumbent LEC OSS, requesting LECs ability to provide the 
services they seek to offer would be materially diminished when the incumbent LEC is 
not involved in providing service to a retail customer. The most apparent example of this 
situation would be customer changeovers where competitive LECs are serving customers 
through resale of the incumbent’s services or use of the incumbent’s unbundled network 
elements. This appears to us to be an industry-wide issue. Thus, as a first step, we 
encourage the industry to develop guidelines and standards to facilitate the orderly 
transition of customers from one carrier to another. We note that any solution to this 
problem must adhere to the requirements of the Act, including the nondiscrimiinato 
access requirements of section 25 l(c)(3) and the CPM obligations of section 222. *2 

”* See, e.g, SBC Comments at 56-57 (statingthat incnmbent LEG need not provide OSS 
functions to a competitiw LEC to enable that compehtive LEC to obtain a service or facility from a non- 
incumbent LEC source); GTE Comments at 71 (stating that compehtive LECs may have access to OSS when 
reselling incumbaa LEC service or purchasing unbundled i n d e n t  LEC elem- but retail use of 
incumbent OSS by wmpetitm should not be reqmred); US West Comments at 41 (stating that incumbent 
LECs are only repuired to provide unbundled OSS acces to network elemem that meet the “necessary” and 
‘‘impair” standinds). 

853 ALTS July 30,1999 Ex Parte (stating that, for example, if CLEC A takes a customer from 
CLEC B, CLEC A m y  need -tothe ILEC’s OSS where CLEC B had provisioned service tothat 
customer using an unbunmed loop. The loop would have to be disconnected from the ILEC‘s main 
distribution frame from CLEC B and reconnected to CLEC A The timing of the loop cutover and issues of 
numberportabildyrequirecoordinati on). 

For instance, the i“ben t LEC must not discriminate in the provision of services 854 

necesmy for customer changes. “WinbacY is an example of a situation resuiring such customer changes, 
where the inambent LEC Wins back a former customer from a competitor. The inambent would be under a 
concomitant duty to perform customer changes for repueshng carriers on a basis equal to that which it 
provides for itseH. 

n 
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f4 437. We reject commenters’ proposal that the Commission establish and ensure 
that incumbent LECs meet OSS performance standards, both quantitative and qualitative, 
to demonstrate parity under the rules.855 Failure to satisfy these performance standards, 
according to MCI WorldCom, should automatically trigger a process to identify and 
correct the root cause of the OSS problem.856 We decline to adopt performance standards 
in this proceeding. The issue before us in this proceeding is whether OSS is subject to the 
unbundling obligations of section 25 1, not whether the Commission should establish 
performance standards and penalties to determine if an incumbent is providing 
nondiscriminatory access to its OSS functions. We note that the states have primary 
authority under section 252 for setting schedules and resolving disputes concerning access 
to OSS functions as unbundled network elements. In addition, in the Second Order on 
Reconsideration, the Commission did not preclude requesting carriers from bringin 
enforcement actions against incumbent LECs to the Commission for consideration. 
Thus, more appropriate forums exist for the resolution of specific allegations of 
noncompliance with our unbundling rules. Accordingly, we find it unnecessary, at this 
time, to modify our rules in the manner suggested. 

8?7 

H. Operator Services and Directory Assistance 

1. Background 

438. In the Local Competition First Report and Order, the Commission required 
incumbent LECs to provide unbundled access to their operator services and directory 
assistance (OS/DA). The Commission found that access to the systems supporting both 
operator call completion services and directory assistance was necessary, under section 
25 l(d)(2)(A) for new entrants to provide competing local exchange service.858 The 
Commission also concluded that a competitor’s ability to provide service would be 
significantly impaired, under section 251(d)(2)(B), if it did not have access to the 
incumbent LECs’ operator call completion services and directory assistance.859 The 
Commission therefore required incumbent LECs to provide unbundled access to the 
databases used in the provision of both call completion services and directory 
assistance.860 Inlowa UtzZs. Bd., the Supreme Court expressly affirmed the Eighth 
Circuit’s holding that the Commission’s designation of operator services and directory 

CPI Comments at 30; MCI WorldCom Comments at 70; Media One Comments at 14; 855 

prism Commads at 23. 

856 

857 

858 

859 

860 

MCI WorldCom Comments at 70, Tab 7, Decl. of John Sivori, at para 8. 

See Local Competition SecondReconsideration Order, 11 FCC Rcd at 19744, para. 11 

Local Competition FirstRepri and Order, 11 FCC Rcd at 15774, para 539. 

Id 11 FCC Rcd at 15774, pam 540. 

Id at 15773-74, para 538. 
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assistance as a network element was an “eminently reasonable” interpretation of the 1996 
Acts6‘ 

439. In the Notice, we sought comment on whether the definition of OSDA 
should be modified and whether there are any proprietary concems associated with 
OSDA systems.862 We also sought comment on whether OSDA should remain an 
unbundled network element.863 We sought fhther comment on the implications of an 
incumbent LEC’s obligations to provide OSDA services under the nondiscriminatory 
access provisions of section 251(b)(3) ifthose services are not rovided by incumbent 
LECs as unbundled network elements under section 251(c)(3). E 4  

440. Commenters generally support the existing definition of operator services 
and directory assistance and do not identify proprietary concerns associated with OS/DA 
systems. The majority of commenters, including competitive LECs, interexchange 
carriers, alternative OSDA providers, and most state commissions, argue that incumbents 
should provide unbundled access to their OSDA services.86’ The incumbent LECs, 
MGC (a facilities-based competitive LEC), and the Ohio PUC note the general 
availability of third-party OSDA alternatives as evidence of a wholesale market and 
argue that the Commission should not unbundle the incumbent LECs’ OSDA services.866 

2. Discussion 

441. We find that where incumbent LECs provide customized routing, lack of 
access to the incumbents’ OSDA service on an unbundled basis does not materially 
diminish a requesting carrier’s ability to offer telecommunications service.867 The record 

Iowa Utils. Bd, 119 S. Ct at 733-34 

Nofice at paras. 15,34. 862 

Id at para 33. 863 

Notice at para 42. Section 25 l(b)(3) imposes on each teleco“uniCati0ns carrier, 864 

including incumbent LECs, “the duty to provide dialing panty to c o m  providers of telephone exchange 
service and telephone toll sgvice, and the duty to pamit all such providers to have nondiscriminatory access 
to telephone numbers, opentor services, directory assistance, and directory listing, with no unreasonable 
dialing delays.” 47 U.S.C. 5 251(b)(3). 

865 See, e.g., Kentucky PSC Comments at para. 2; Allegiance Commentc at 23-24; AT&T 
Comments at 126-134; AT&T Reply Comments at 13642; Choice One Joint Comments at 20; CompTel 
Comments at 4647; GSA Comments at 4 6 .  

Ohio PUC Comments at 11-13; Bell Atlantic Comments at 32-36; BellSouth Comments at 
77-79; Cincinnati Bell Commem at 7; Gl’E Comments at 49-54; MGC Comments at 3 1; USTA UNE Repoa 
at IV-1 to 10. 

866 

customized routing pamirS requesting carriers to designate the particular outgoing tnmks 867 
c 

associated with unbundled switchmg provided by the incumknt, which will carry certain classes of haflic 
originating from the requesting provider’s customers. This feature would allow the requesting carrier to 
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F provides significant evidence of a wholesale market in the provision of OSDA services 
and opportunities for self-provisioning OSDA services. Moreover, we do not find that 
the evidence regarding the differences in cost, timeliness, quality, interoperability and 
ubiquity between the incumbent’s OSDA service and alternative OSDA services, 
provided either through self-provisioning or third-party alternatives, is sufficient to 
conclude that lack of unbundled access to the incumbent’s OSDA service would 
materially diminish a requesting carrier’s ability to offer the services it seeks to provide. 
We note that nondiscriminatory access to the incumbent’s underlying databases used in 
the provision of OSDA is required under section 251(b)(3) ofthe 1996 Act. The 
additional nondiscrimination requirements of section 25 1 (b)(3), coupled with evidence of 
multiple alternative providers of OSDA service in the marketplace, provide strong 
evidence that competitors are not impaired without access to the incumbent’s OSDA 
service as an unbundled network element. 

442. Accordingly, incumbent LECs need not provide access to its OSDA as an 
unbundled network element. All LECs, however, must continue to provide their 
competitors with nondiscriminatory access to their O S D A  pursuant to section 25 I(b), as 
implemented by the Commission. We believe that this outcome best comports with the 
realities of a growing OSDA marketplace, embraces a deregulatory approach where 
justified, and does not unduly confme the entry strategies of competitive carriers. 

a. Definition of Operator Services and Directory 
Assistance 

443. The Commission has defined operator services as “any automatic or live 
assistance to a consumer to arrange for billing or completion, or both, of a telephone 

and has stated that directory assistance is a service that allows “subscribers to 
retrieve telephone numbers of other subscribers.”869 In the Local Competition Second 
Report and Order, the Commission clarified that the nondiscriminatory requirements of 
section 251(b)(3) included the obligation of LECs to comply with the reasonable request 
of a competing provider to rebrand or unbrand its OSDA 
reaffirmed this holding in the Directory Lzsringlnformation Order, where we stated that 

We recently 

specify that OSDA traffic fmm its customers be routed over designated trunks which terminate at the 
requesting carder’s OSDA pWom or a third party’s O W A  platform 

868 Local Comperition Second Report and Order, 1 1 FCC Rcd at, 19448, pam 110 (citing 47 
U.S.C. 5 226(a)(7)). The COmmiSsion also concluded that busy line verification, emagency intermPt, and 
operator-assisted directory assistance are forms of ‘‘Operator seMces.” Id at para 110, citing 47 U.S.C. 5 
226(a)(7). 

869 

870 

Peflrmonce Memrements Notice, 13 FCC Rcd at 12823, n14. 

Local Competition SecondReport and Order at 19455, paras. 128-29 (opentor services) 
and 19463, para 148 (directoryassistance); 47 C.F.R. 5 51.217(@. 
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to the extent technically feasible, a LEC must identify and rebrand the traffic it provides 
to its  competitor^.^^' 

444. We decline to expand the definition of OSDA, as pro osed by some 
commenters, to include an affirmative obligation to rebrand OSDA 
directory assistance listing updates in daily electronic batch files.873 We find such 
modifications unnecessary because, as mentioned above, these obligations already exist 
under section 251(b)(3), and the relevant rules promulgated thereunder. 

L Z  and to provide 

b. Proprietary Concerns Associated with OS/DA 

445. With the exception of one commenter, no parties identify proprietary 
concerns associated with OSDA, and we find none. 874 Moreover, we do not discern any 
copyright, patent, or trademark or trade secrecy implications associated with OSDA 
Accordingly, we analyze incumbent LECs’ obligations to provide unbundled access to its 
OSDA under the “impair” standard.87s 

Implementation of the Telecommunications Act of 1996: Telecommunications Camers’ Use 
of Customer Prapnetary Nehvorklnformation and Other Customer Informationv Implementation of the Local 
Competition Provisions of the Telecommunications Act of 1996, Provision of Directoiy Listing Infomation 
under the TelecommunicationsAct of 1934, AsAmended, CC Docket Nos. 96-115, %-98,99-213, Third 
Report and Order, Second Order on Reconsideratiq and Notice of Reposed Rulemaking, FCC 99-227, 
paras. 141-148 (rel. September 9,1999) (Directoiy Listinglnfomation Order). 

P 

872 See RCN Comments at 20 (stathg that incumbent LECs should be rqmd to rebrand 
OSDA services for the requesting carria). 

See, e.g,  AT&T Comments at 134; MCI WorldCom Comments at 71-74; MediaOne 873 

COmmaUS at 13; Metro One Comments at 17-18. 

We note that while Metro One argues that directory is not proprietary and should 874 

be unbundled, it i d e e s  unpublished directory assistance listin@ as the only conceivably “proprietary” 
aspect of the incumbent LEW OS/DA services. Metro One, however, does not desuibe the intellectual 
property concerns associated with unpublished listmgs and does not claim a need for unbundled access to 
unpublished listings under the ‘‘neceswf‘ standard in section 25 I(d)(2)(A). Metro One simply states that 
incumbent LECs have refused to make unpublished listings available to requesting carriers, while they enjoy 
access to unpublished Iimngs in the provision of directory assistance to their customers. Metro One 
Comments at 10-1 1. Metro One requests that in lieu of providing the “non-published” customer’s name and 
address, the incumbent LEC provide the name of the customer without the telephone number or address with 
anotationthatthe listingisnon-publkkd. Id Wenotethatpursuanttomle 51.217(c)(3)(iii), however, LECs 
cannot provide access to mlisted telephone rmmbers or other information customers have asked a LEC not to 
make available. 47 C.F.R 8 51.217(c)(3)(iii). Conversely, section 251(c)(3) q u i r e s  LECs to provide 
n- access to directory assistmce. 47 U.S.C. 5 251(c)(3). The Commissionrecently resolved 
any potential inconsistency by repuiring a LEC to make available to requesting carriers the names and 
addresses of unlisted or unpublished subscriber ifonnation to the extent its own ope” have access to this 
information For example, if subscriber information is not available to the incumbent ’s operator, then no 
access need be given to the compelitor. See Directory Listing lnfrmation Order at paras. 164-169. 

. . .  

See, e.g., Cox Comments at 30 (stating that OS/DA are not proprietary, so they should be 875 
f i  

subject to the ‘“pad‘ test). 
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e. Unbundling Analysis 

446. Consistent with the unbundling analysis set forth above, we conclude that 
where an incumbent LEC provides customized routing to the requesting carrier as part of 
the unbundled switching element, lack of access to the incumbent’s OSDA on an 
unbundled basis does not materially diminish a requesting carrier’s ability to provide the 
services it seeks to offer. The record demonstrates that a variety of alternative providers 
of OSDA offer services at comparable cost and quality to those of the incumbents. We 
agree with the incumbent LECs, MGC, and the Ohio PUC that the incumbents enjoy no 
material advantage obtaining the key inputs for OSDA services.876 Certain commenters 
point to differences in cost and the amount of time required to implement services 
provided by these alternative sources to support their arguments that competing carriers 
are impaired without access to the incumbents’ OSDA services. The majority of these 
commenters, however, focus on the differences in the quality and accessibility of the 
information in the incumbent LECs’ OSlDA databases relative to that available from 
third-party sources. As discussed more fully below, we find that these quality differences 
are addressed adequately by other sections of the Act. 

447. Alternatives in the Marketplace. Competition in the provision of operator 
services and directory assistance has existed since dive~titure.~” Such competition has 
accelerated in the directory assistance market as a result of the Su reme Court’s decision 
to allow copying of carriers’ white pages listings in their entirety. 
according to SBC, more than 30 competitive LECs presently provide their own OSDA 
services or resell the services of non-incumbent LECS.’~’ In Bell Atlantic’s region, only 
70 out of 400 interconnection agreements require Bell Atlantic to provide OSDA as an 
unbundled network element.880 Thus, in more than 80% of Bell Atlantic’s 
interconnection arrangements, competitive LECs have chosen to provide OSlDA for 
themselves or to obtain such service from wholesale providers. According to the Rural 
Telephone Coalition, rural incumbent LECs have obtained OSDA services from outside 
sources for many years because they find third-party sources to be cost-effective.88’ In 

g8 For example, 

n 

876 Bell Atlantic Comments at 32-36; Cincinnati Bell Comments at 7; MGC Comments at 31; 
Ohio PUC C o m e  at 11-13. 

”’ 
See Cincinnati Bell Comments at 7 (attests that the &et for OS/DA has been competitive 

for years because it has purchased OS/DA services from competitive providers for that long); USTA UNE 
Repoa at lV-1. 

878 

819 

Feistv. Rural TelephoneService Co., 499 US. 340, 111 S. Ct 1282 (1991). 

SBC Reply Comments at 22. See also Cincinnati Bell Comments at 7 (repoas awareness of 
17 competitive providers of opentor services and 13 directny assistance providers). 

Bell Atlantic Comments at 32. Bell Atlantic also assem that there is an over-capacity in the 880 

OS/DA market that has resulted in an increased competitiveness within the market, a trend it expects to 
continue for the next two to three years. Id. at 32-33. 

881 Rural Telephone Coalition Comments at 10-11. See also Cinchmati Bell Comments at 7. 
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addition, Bell Atlantic reports that its wireless affiliate, Bell Atlantic Mobile, relies on a 
third-party OSDA provider.882 MGC advocates that OSDA not be unbundled because, 
in its view, competitive LECs can purchase OSDA from a number of vendors offering 
cost-effective nationwide alternatives to those of the incumbent LECS."~ 

448. Even requesting carriers advocating the unbundling of operator and 
directory assistance services acknowledge that there exists a substantial number of 
alternative providers of operator and directory assistance services. For example, AT&T, 
MCI WorldCom, and Sprint have already established national operator services via toll- 
free  number^."^ McLeod USA self-provisions nationwide directory assistance 
service.885 Metro One provides OSDA services to ALLTEL and GST Telecom.886 Cox 
and Omnipoint obtain OSDA service from Teltrust, and WinStar obtains these services 
from Frontier.887 Requesting carriers may also obtain OSDA services and directory 
listings from numerous wholesale providers, including CenturyTel Telecommunications, 
Clifton Forge, Consolidated Communications, Excell, Ex erian's TEC Group, Frontier, 
HebCom, Info- Metro One, Quest41 1 and Teltrust. S i  

449. It appears that this increasing availability of competitive OSDA providers 
coincides with a decrease in incumbent LEC OSDA call volumes. Evidence in the 
record indicates that call volumes to incumbent OSDA services have declined steadily 
over the past few years. For example, SBC claims directory assistance call volumes have 
decreased almost 30 percent since 1995, and SBC operator-assisted calls have dropped by 
over 50 percent during the same period.889 Similarly, BellSouth's operator-assisted call 

882 Bell Atlantic Comments at 34 (stating that InfoNXX provides OS/DA services for a variety 
of telecommunications service providers, i n c l e  Bell Atlantic's wireless subsuih). 

MGC Comments at 31. MGC, however, CllITently purchases OS/DA services from the 883 

incumbent LECs. Letter from Scott A. Saran, Assistant Vice Presida Regulatory, MGC, to Christopher 
Libertelli, Common Carrier Bureau, Policy Division, Federal Communications Commissio~ CC Docket Nos. 
96-98,95-185 (fled August 12,1999). 

See Bell Atlantic Comments at 33. Bell Atlantic also points out that MCI WorldCom, 884 

AT&T and Sprint offer operator senices and directory assistance as both wholesale and retail services. Id, 

USTA UNE Report lV-9 885 

886 Id at N-2,5.  

887 Id at N-2,5 (citation omitted) 

See Bell Atlantic Comments at Ex 4. In addition, various Internet sites provide national 888 

directoq listings at no charge, including Alta V i  People Sear& A! Hand, Big Yellow, Bigbook, 555- 
1212.com, Infospace, InfoUSk SWitchboard.com, Smaapages, Whowhere People Finder, Worldpages, 
Yahoo! People Finder, and Zip2. See USTA UNE Report at IV-1 to 6. 

f i  

SBC Comments at 64. 889 
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/4 volumes have declined over 60 percent in the past eight years.890 According to Bell 
Atlantic, it lost eater than 67 percent of its wholesale directory assistance calls between 
1994 and 1998F’ In fact, Bell Atlantic claims that interexchange carriers accounted for 
over 68% of the operator services market in 1998 and represented 72% of the wholesale 
operator services market by 1997.892 This trend, combined with the number of alternative 
operator services and directory assistance providers outside the incumbent LECs’ 
networks, strongly suggests that requesting carriers are not impaired without access to the 
incumbent LECs’ OSDA service. Significantly, we find that the existence of multiple 
altemative providers of OSDA service in the marketplace, coupled with evidence of 
competitors’ decreasing reliance on incumbent OSDA services, demonstrates that 
requesting carriers’ ability to provide the services it seeks to offer is not materially 
diminished without access to the incumbent’s OSDA service on an unbundled basis. 

450. w. In light of the significant evidence of multiple third-party providers of 
OSDA, we find unpersuasive assertions that replication of OSDA service facilities and 
fhctionalities would involve substantial and material cost and would delay competitive 
entry into the local market.893 The costs associated with self-provisioning OSDA 
include: (1) the cost of the facility, including employees, real estate, c0mputers;8~~ (2) the 
cost of transporting trafk to the facilities; and (3) the cost of obtaining the underlying 
subscriber information contained in OSDA  database^.^^' We acknowledge that, in some 
situations, depending on the type of OSDA service a requesting carrier seeks to provide, 
OSDA service may be more expensive if it is purchased from third-party providers than 
it would be if purchased from the incumbent. We find, however, that such differences 
will not materially diminish a requesting carrier’s ability to provide local exchange or 
exchange access service. 

n 

451. We are unpersuaded by Cox’s argument that OSDA service should be 
unbundled because incumbents enjoy economies of scale and scope that greatly reduce 
the cost of providing these services to their own customers.896 In light of the number of 
alternative providers currently providing OSDA service and the competitive market that 
is developing for long distance transport, we find this argument unconvincing. We also 

USTA UNE Report at IV-6. 

Bell Atlantic Comments at 34-35. See also USTA UNE Report at N-6 (citingthat Bell 

890 

891 

Atlantic lost approximately 60 percent of its wholesale DA calls between 1994 and 1997). 

892 

893 

894 

Bell Atlantic Comments at 33 (citation omitted). 

See, e&, CompTd Comments at 46-47. 

By use of the term ‘‘facility,” we refer to the real estate, employees, and computers used in 
the provision of OSDA call centas. 

895 

896 Cox Comments at 32. 

See, e.g., USTA UNE ~eport at IV-9 to 10. 
/4 

204 



Federal Communications Commission FCC 99-238 

e find that incumbents do not have any particular advantage in obtaining the facilities 
needed to create a call center, including employees, real estate and computers.897 In 
addition, unlike many other network elements, such as switching or transport, the ability 
to provide a nationwide OSDA service does not require large amounts of sunk and fixed 
costs in facilities that must be deployed ubiquitously in order to serve a broad customer 
base, Rather, a requesting carrier can establish one call center or a few regional centers to 
which it can transport all of the calls on its network and provide OSDA service 
nationwide.898 Moreover, we believe that a competitive LEC or a group of competitive 
LECs can achieve economies of scale by aggregating demand for OSDA services over 
various regions by processing them through a single call center. Unlike the self- 
provisioning of switches, or other such network elements, self-provisioning a single 
OSDA platform would not require the competitive carrier to deploy equipment 
throughout the network to ubiquitously serve its customers. 

452. Certain competitive LECs assert that purchasing long-haul DSI facilities to 
alternative OSDA call centers is more expensive than purchasing local loops to access 
OSDA services provided by incumbent L E C S . ~ ~ ~  In particular, Time Warner claims that 
special access rates to trunk its OSDA calls to a vendor’s national call center are 
approximately $500,000 a year.900 MediaOne estimates that remote long-haul facilities 
cost $1500-$2000 per month for a DSI compared to local loops provisioned by the 
incumbent LEC for about $500 per month.9o1 

453, While, on its face, the disparity between transport costs to carry OSDA 
tr&ic between the competitor’s switch and a self-provisioned call center appears 
significant, it does not persuade us that transport costs associated with self-provisioning 
or purchasing OSDA from third-party vendors materially diminishes the ability of 
requesting carriers to provide local exchange service. The record reveals a number of 
alternative OSDA providers with multiple call centers located throughout the country. 
For example, HebCom operates five regional call centers, Excell operates six regional call 
centers and InfoNXX operates Teltrust operates a national OSDA service with 

. .  
”’ See, e.g., Bell Atlantic Comments 35-36; GTE Comments at 53; USTA UNE Report at IV- 

9 to 10. 

898 We note that whether the requesting carria is purchasing OS/DA from a tbird-party 
provider 01 the incumtent LEC, the costs would include the cost of the underlying subscriber information 
contained inthe O W A  databases (which is generaUy subject to various pricing schemes and includes the cost 
of the facilities) and the cost of transport to the OSDA call center. 

Media- Comments at 13 

Time Warner states that it migated to the incumbent LEC’s O W A  services, in part, to 

a99 

900 

reduce transpoa expenses. Time Wamer July 15, 1999 &Parte, Attachment at 1. 

See, e.g.. Mediaone Comments at 12-13. 

USTA UNE ~ e p o a  at IV-9 to 10. See also ~ener &om J O ~ T .   ena ah an, ~ssistant ~eneral f l  

Counsel, Ame~itech, to Magalie Roman salas, Secretary, Federal Communications Commission, CC Docket 
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several call  center^."^ The availability of multiple locations of alternative providers, both 
regional and national, allows competitors to choose a service that will be most cost- 
efficient, depending on the area in which it provides service. It is not clear from the 
record whether Time Warner considered the availability of these regional solutions to its 
OSDA needs when making its initial decision to transport calls.904 Additionally, the 
incumbent LEC itself often maintains regional call centers that are outside the local 
calling area of a particular call center. Bell Atlantic, for example, offers directory 
assistance for most of New England (Rhode Island, Vermont, New Hampshire, Maine 
and western Massachusetts) out of its Providence, RI, Burlington, VT and Portland, ME 
offices, with all calls routed through a switch in Manchester, NH.’05 In such cases, the 
incumbent may also incur long-haul transport costs to trunk its OSDA traffic to the call 
center. 

P 

454. Regardless of the OSDA provider, the cost of transporting traffic to the call 
center is factored into the overall price of OSDA services. Where a competitive LEC 
obtains OSDA services from an incumbent LEC, even at cost-based rates, the incumbent 
charges the competitive LEC for transport., either separately or as part of the total cost for 
OSDA service. Similarly, where a competitive LEC obtains OSDA from an altemative 
OSDA provider, the carrier or OSDA provider must pay for transport to the call center. 
It is notable that rural incumbent LECs, which arguably have to haul trait the furthest, 
find third-mrtv OSDA sources cost-effe~tive.’~~ The fact that m a l  LECs and a 
significant number of competitive LECs and interexchange carriers presently either self- 
provision these services or rely on wholesale providers for their OSDA services 
constitutes substantial evidence that the cost of transport does not materially diminish the 
ability to provide service. 

455. Because OSDA databases are available on a value added and 
nondiscriminatory basis under section 25 l(b)(3) of the Act, a competing carrier need only 
provide transport to an incumbent’s LEC’s database. We acknowledge that self- 
provisioning OSDA service may require competing carriers to incur substantial start-up 
costs that may represent a high percentage of overall expenses until call volumes and 
customer penetration levels rise. ’07 We find, however that the costs of self-provisioning 
OSDA do not impair a requesting carrier’s ability to provide service because in addition 

No. 96-98, at 2 (filed July 30,1999) (Ameritech July 30 Ex Porte) 

’03 Telmut Comments at 3-4 

’04 

’05 

See, e.g., Ameribxh July 30, 1999 Ex Parte at 2-3 

Lem from Dee May, Director Federal Regulatoxy AfElirs, Bell Atlantic, to h4agahe 
Roman Salas, Secretary, Federal Communications Commission, CC Dodret No. 96-98, Attachments (filed 
August 30,1999). 

906 See Rural Telephone Coalitim Comments at 10-11 
F 907 See Qwest Reply Comments at 83-85 
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to self-provisioning, there are multiple alternatives available in the market9'* In addition, 
regional or nationwide OSiDA call centers enable competitive carriers to aggregate call 
volume to reach sufficient economies of scale. We note too that carriers are not limited to 
self-provisioning. Carriers may choose instead to use alternative OSDA providers, 
reducing the fixed costs of provisioning OS/DA services. Moreover, competitive carriers 
who wish to obtain OSiDA from the incumbent may do so consistent with the incumbent 
LEC's nondiscriminatory access obligations under section 251(b)(3).909 

456. w. We find that the hnctionality of third-party supplied OS/DA is 
sufficiently equivalent to that ofthe incumbent's services such that a requesting carrier's 
ability to provide the services it seeks to offer is not impaired without access to the 
incumbent's OSiDA service. Although we acknowledge that differences in quality may 
exist, we find that, in light of the full scope of OS/DA options available to requesting 
carriers, the differences identified in this proceeding do not materially diminish a 
requesting carrier's ability to offer local exchange or exchange access service. 

457. Specifically, we find that lack of unbundled OSDA service from the 
incumbent LEC does not materially diminish the ability of requesting carriers to provide 
the service they seek to offer; several carriers have successllly self-provisioned OSIDA, 
while other carriers rely upon alternative providers of OSDA services. Requesting 
carriers, however, complain that the alternative sources for operator services and directory 
assistance are inferior because the information provided to customers is not as complete, 
and is not updated as frequently, as incumbent LEC databases."' According to several 
commenters, incumbent LECs update their directory listing databases daily, and often on 
a real-time basis, as they complete service order processes.911 In contrast, alternative 
providers may obtain their data from sources such as yellow pages databases, scanned 
white page listings, postal service change of address forms, motor vehicle registration 
records, and voter registration records, which are not updated as Requesting 
carriers, however, have the ability, under section 25 l(b)(3), to obtain nondiscriminatory 
access to the incumbent LEC's, or any other competing LEC's, databases used in the 

'08 &e supra section 0 ( ~ ) ( 4 )  

Section 251@)(3) requires incumbent LECs to "provide dialing parity to competing 909 

providers of telephone exchange service and telephone toll service, and the duty to pernut a l l  such providm 
to have nondiscriminatory access to telephone numbers operator sewice, directory assistance, and directory 
listing, withno u " b 1 e  dialing delays." 47 U.S.C. 5 251@)(3). 

'I0 See, eg., AT&T Comments at 130; Allegiance Comments at 23; Cox Comments at 33; 
MCI WorldCom Comments at 72; MediaOne Comments at 12; Metro One Comments at 3-4. 

''I AT&T Comments at 130; AT&T Reply Comments at 140-141. See also Cox Comments at 
33. 

n 912 AT&T Comments at 130-131; Met10 One Comments at 3-4. See also Cox Comments at 
33. 
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P provision of OSDA.913 Where competitive LECs may obtain OSDA information and 
services, directly or indirectly, from incumbent LEC sources, we do not find cognizable 
differences in the quality of that information or services. The record indicates that 
carriers that are entitled to access to incumbent LEC database information and updates, 
such as competitive LECs and interexchange carriers like MCI WorldCom, Sprint and 
AT&T, offer directory assistance on a wholesale basis to other competitive 
Additionally, we note that third-party OSmA providers are often able to purchase 
incumbent LEC OSDA database information and updates.915 We are therefore not 
persuaded that lack of unbundled access to incumbent LEC databases used in the 
provision of OSDA necessarily results in quality differences that would materially 
diminish a requesting carrier’s ability to offer service. 

458. MediaOne claims that operators of alternative OSDA providers may be 
unfamiliar with the names of the local communities because their call centers are often 
distantly located.’I6 We do not believe that this constitutes a material difference in 
quality. First, we note that MediaOne does not explain how an operator’s proximity to 
the customer results in a difference in OSDA service quality. Search strategies used by 
OSDA operators can be based on fizzy logic queries and phonetic spellings that enable 
operators to retrieve information without the exact spelling of, or familiarity with, a place 
or proper name. For local directory assistance, altemative providers also train their call 
center operators to be familiar with the localities and any necessary variations on word 
pron~nciations.’~~ In addition, incumbents often maintain remote or regional call centers - 

913 Teltrust assem that it has been unable to obtain nondisuiminat ory access to incumbent 
LEC database information because it is not a telecommunications carrier. Telhust claims that there are 
compelling m o n s  why d t d v e  OSDA providers are cuuently precluded from competing effectively 
against incumbent LEG, incluchng blocked access to incumbent LEC datal” and high tariff rates. Telmst 
urges the Commission to clarify our access obligations to require incumbent LEO to make their OSDA 
darabases available to third parties that praide O W A  as oursourced fimc!ions for requesting 
t e l e c o d c a t i m  carriers. Telhust Comments at 9. We do not have a full record on this issue in this 
dodcet and therefore decline to addms Teltrust’s arguments at this time. We recently songht comment on 
whether the Commission can and should grant nondisuiminatory access to LEC directory assistance 
databases to those directory assistance providers that are not themselves exchange service providers or toll 
service providas. Directory Listing Information Order at paras. 155-156. Accordingly, we will address these 
issues in that 

’I4 

915 

Bell Atlantic Comments at 33-34 andExhibit 4 

See, e.g., Letter from Lincoln E. Brown, Director-Faid Regulatory, SBC, to Magahe 
Roman Salas, Secretary, Federal Communications Commission, CC Docket No. 96-98, at 2 (filed July 26, 
1999); Letter from Loretta Garaa, Counsel for T e l m  to Magalie Roman Salas, S e “ y ,  Federal 
Communications Commissiw CC Docket No. 96-98 at 1 gelhwt obtains most of its OSDA database 
information from Expian  Telhust believes that ‘‘Experian buys its data from most ofthe RBOCs.”) (fled 
August 12,1999) (Telhust August 12,1999 Ex Pmle). 

Mediaone Comments at 12. See also Allegiance Comments at 24 Qocal operators may 916 

have language skills that are useful in serving ethnic communities intheir service areas), 
n 

9’7 Telhust Angust 12, 1999 Ex Parte at 2. 
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that are located outside the local caUing area of a large percentage of the incumbent 
LEC’s own customers918 Thus, the incumbent’s operators may have no more familiarity 
with the names of particular locales in a geographic area than do the operators of a 
competitor. Thus, if a competitor wants to ensure that the operators it is utilizing are 
trained for a particular area, it can best achieve this result by self-provisioning OSDA 
service and training its own operators. Alternatively, a competitive carrier may also 
select an alternative OSDA provider with a call center closer to the carrier’s customer 
base than the incumbent’s call center or contract with the provider for special operator 
trainiig to cover the names of locales within the specific geographic markets the 
competitive carrier serves. We are satisfied that operator-training disparities between 
vendor-provided operators and those of the incumbent LEC do not materially diminish a 
requesting carrier’s ability to offer service. 

459. We reject arguments that we should unbundle access to the incumbent’s 
OSDA service because national operator services have limited ability to connect to local 
public safety answering points (PSAPs) in emergency situations. Specifically, certain 
commenters argue that in such situations, national operator services usually advise the 
caller to hang-up and dial 91 
concern, the standard by which we decide to unbundle a non-proprietary network element 
focuses on whether a carrier’s ability to provide the services that it seeks to offer is 
impaired by lack of access to that element.920 Accordingly, we look to whether the ability 
or inability to connect OSDA calls to a PSAP impairs the ability of a carrier to offer local 
exchange services. We conclude that it does not. 

While issues of public safety are of paramount 

460. Although subscribers may mistakenly dial OSDA to reach emergency 
assistance, the ability to connect a misdirected call to a PSAP is unlikely to result in a 
competitive advantage in the provision of local exchange service. At least one third-party 
provider of OSDA service, Teltrust, states that it requires its customers to provide the 
emergency number of the PSAP for the originating caller so that it knows which agency 
to call.921 In cases where it receives an incoming call from an 800 number and does not 
have an emergency number associated with the calling party’s location, the operator can 
call emergency services if the calling party can provide the name of the location. Should 
a competitive carrier decide to obtain OSDA services for its customers from the 
incumbent on a nondiscriminatory basis, under section 251@)(3), it will be able to 
connect its customers to the PSAP in the same manner as the incumbent. Moreover, it is 
not clear whether all incumbent LEC OSDA call centers, especially those with remote 

For example, Bell Atlantic pmvides directory assistance for New Yo& kom a call center 
located in MassduwtU. Bell Atlanlic August 30, 1999 Ex Pmfe Attachment See also, Cincinnati Bell 
Comments at 7 (‘“either opaator services nor directory assistance have a geopphically distinct muket’’). 

918 

919 

920 See47 U.S.C. 8 251(d)(2)@3). 

921 

Cox Comments at 33. See also Teligent Reply Comments at 6. 

Telhust August 12,1999 Ex Parte at 2. 
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OSDA call centers, have the ability to connect their own customers to every PSAP.922 
Thus, even if a requesting carrier had unbundled access to the incumbent’s OSDA 
service, its subscribers may receive instructions from the incumbent’s operator that do not 
measurably differ from the instructions it would receive from an alternative provider’s 
operator. Indeed the only way in which a competitor can retain control over the quality of 
OSDA service is to self-provide its own OSDA call center and train its own operators. 
By self-providing its own call centers it can require its customers to provide it with 
detailed emergency information and populate its database accordingly. 

46 1 .  We find insufficient evidence in the record to suggest that, based on 
performance measurements, there is a material difference in the timelines with which an 
incumbent’s operator, compared to third-party operators, can respond to an inquiry. 
Mediaone asserts that the average speed to answer OS/DA calls for competitors is 15-1 8 
seconds, while the incumbent commits to answering calls to its OSDA platform in less 
than six seconds.923 The data Mediaone provides, while helpful, is inconclusive. 
Specifically, the data, which consists of the performance of one incumbent and a few 
competitors, provides too small a sample size for us to extrapolate these results over the 
entire OSDA industry and conclude that competitive carriers’ ability to provide service is 
impaired. While we acknowledge that there are likely to be some measurable differences 
among OSDA providers for particular OSDA components, we do not find sufficient 
record evidence to conclude that a requesting carrier is impaired without access to the 
incumbent’s OSDA service. Moreover, applying the unbundling standard we set forth 
above, the question of whether lack of access to the incumbent’s network element 
materially diminishes a requesting carrier’s ability to provide the services it seeks to offer 
is determined based on the totality of the circumstances. Thus, while relevant, we cannot 
say that the proffered average speed to answer calls, or other OSDA quality issues, 
contribute significantly to a competitor’s overall ability to provide local exchange and 
exchange access service. 

462. Timeliness. We do not find any impediments associated with self- 
provisioning OSDA services that would delay a requesting carrier’s entry into the local 
exchange or exchange access market. Although AT&T identifies delays associated with 
implementing the customized routing necessary to use alternative OSDA 

922 AT&T argues that competitive LECS need updated and acnuate information on PSAP~ on 
the same terms that incumbent LECs provide such updates to themselves. AT&T Comments at 129-130. The 
obligation of a LEC to provide such listings and updates to competing providers in readily accessible formats 
in a M y  fashion upon request, is already contained in d e  5 1.2 17(cX3)(ii), implemeating the 
nondisaiminatoly a ~ e s s ~ e n t s i n s e c t i o n 2 5 1 @ ) ( 3 ) .  47 C.F.R 5 51.217(~)(3)(ii); 47 U.S.C. 5 
25 1 @)(3). 

923 Mediaone Comments at 12 

924 AT&T Comments at 126-28. AT&T reports that it took two years in Texas and one year in 
Connecticut to resolve customize muting issues. AT&T claims that customized routing solutions, eithm 
through AIN or line class codes, can take np to two years to implement According to AT&T, either approach 
c e q u k s  the entrant and the ILEC to: (1) negotiate the technid details; (2) design a test plan; (3) deploy the 
facilities and perform the necessary changes in switch soflware; (4) performthe testing; and (5) resolve 

/‘. 
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the record indicates that AT&T’s customized routing issues have been resolved.92’ We 
are unaware of any ongoing problems that create material delays when competing carriers 
purchase OS/DA service from alternative providers. We agree that customized routing is 
necessary to access alternative sources of OS/DA for competitors not deploying their own 
switches.926 Commenters state that a key component of providing carriers with a choice 
of competitive OSDA suppliers is the availability of line class codes in the unbundled 
switching element.927 Lack of a customized routing solution that enables competitors to 
route tr&k to alternative OS/DA providers would therefore effectively preclude 
competitive LECs from using such alternative providers.928 Thus, if an incumbent LEC 
does not provide customized routing to requesting carriers that use the incumbent’s 
unbundled switching element, it must provide unbundled access to its OS/DA service. 

463. Impact on Network Operations. We conclude that the interoperability 
issues identified in the record do not materially diminish a requesting carrier’s ability to 
provide local exchange or exchange access service. In particular, MCI WorldCom 
complains that incumbent LECs should implement Feature Group D signaling, instead of 
outdated legacy signaling protocol.929 According to MCI WorldCom, to use the 
incumbent LECs’ signaling protocol instead of Feature Group D, most competitive LECs 
would have to either deploy new customized operator platforms or modify their existing 
platforms, both of which impose substantial SBC responds that the customized 
routing of Feature Group D is not technically feasible in all end-office switches.931 

P 

problems encountered in the test. The solution must them be deployed at all switches where customized 
routing is necessary. Until customized routing solutions have been tested and broadly deployed, AT&T urges 
the Commission to require incumbent LECs to unbundle their OSDA semices. Id. 

92J Letter fkom W e e n  B. Levitz, Vice president-Federal Regulatory, BellSouth, to Jake 
Jennings Policy and Program Planning Division, Common Carrier Bureau, Federal Communications 
Commission, CC Docket No. 96-98 (fled July 26,1999) (BellSouth July 26,1999 L& Parte) (Georgia from 
June, 5,1997 to September 14,1997; South Florida h m  August 21,1997 to December 19,1997; Tennessee 
from August 21,1997 to week of December 8,1997). 

926 The Commission has reauired incumbent LECs to implement customized routing where it 
is technically feasible. Local Competition krs tRepr t  andorder, 11 FCC Rcd at 15709,15773, &. 418, 
536. 

927 

928 

929 

See, e.g., Qwest Comments at 87-88. 

CompTel Reply Comments at 24. 

MCI WorldCom Comments at 73. MCI WorldCom asserts that Feature Group D signaling 
protocol is already being used to rcute traffic between the ILEC switch and other carriers. MCI WorldCom 
adds that it would be e m e l y  costly to accommmodate “mass signaling‘ protocol, and that the expense is 
unnecessary because another protocol is available to meet competitive LECs’ needs. Id See also CompTel 
Reply Comments at 24. 

Qwest Reply Comments at 84. 

SBC Reply Comments at 26. 

930 

931 
P 
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BellSouth, however, offers a technical solution to MCI WorldCom’s concern in some of 
its ofices and states its willingness to deploy these solutions throughout its network.932 
In instances where the requesting carrier obtains the unbundled switching element from 
the incumbent, the lack of customized routing effectively precludes requesting carriers 
from using alternative OS/DA providers and, consequently, would materially diminish the 
requesting canier’s ability to provide the services it seeks to offer. Thus, we require 
incumbent LECs, to the extent they have not accommodated technologies used for 
customized routing, to offer OSDA as an unbundled network element. 

F 

464. Finally, we find that the ability to obtain nondiscriminatory access to 
operator services and directory assistance under section 25 1@)(3) significantly mitigates 
any potential impairment a requesting carrier may experience if denied access to the 
incumbent’s OSDA services as an unbundled network element.933 There are a 
substantial number of regional and national alternative providers of OS/DA service that 
are serving a variety of customers, including some incumbent LECs and IXCs. We do 
not find differences in cost, quality, timeliness, and ubiquity that would lead to the 
conclusion that requesting carriers’ ability to provide local exchange and exchange access 
services would be materially diminished without access to the incumbent’s OSDA 
service as an unbundled network element. Rather, we find that these alternative sources 
of OS/DA service are available as a practical, economic, and operational matter. 
Moreover, we believe that not requiring that incumbent LECs to unbundle OSDA service 
is consistent with the goals of the Act, because it will reduce competitors’ reliance on the 
incumbent’s network and create new opportunities for competitors of OS/DA service to 
differentiate their services through increased quality and decreased prices. c 

VI. MISCELLANEOUS ISSUES 

A. Section 271-Related Issues 

1. Background 

465. Section 271(c)(2)(B) enumerates a competitive checklist that BOCs must 
comply with to obtain interLATA authority.934 In particular, prior to obtaining authority 
to provide long distance service, section 271(c)(2)(B) requires BOCs to demonstrate, 
among other things, that they are providing or “generally offering” to requesting carriers 

BellSouth July 26,1999 Ex Parte (explauung the technical solutions used to resolve the 932 

compatibility issues “dbg MCI WorldCom’s use of Feature Group D signaling). 

933 Mediaone supportr; the Commission’s decision not to require incumbents to unbundle 
OSDA, provided the CommisSiOn reatfums the requirement for nondisaiminat ory access under section 
251@)(3), includingtherequirementthataLEC notdiscriminateinfavorofitsownuseofthesesavices. 
Letter &om Tina S. Fyle, Executive Director, Public Policy, MediaOne, to Jake Jennhgs, Policy and Program 
Planning Division, Common Carrier Bureau, Federal Communications Commission, CC Docket No. 96-98 
(filed August 12, 1999). 

r’. 
934 47 U.S.C. 5 271(c)(2)(B). 
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the following network elements: local loops, transport, switching, databases and 

466. In the Notice, we sought comment on the interplay between the unbundling 
obli ations of section 251(c), and the competitive checklist network elements of section 
271$36 Among other things, we sought comment on what pricing standards would apply 
if a checklist network element were no longer required to be unbundled pursuant to 
section 25 1(7c)(3), after considering the "necessary" and "impair" standards of section 
25 1(d)(2).93 

467. Certain incumbents argue that if a network element on the checklist no 
longer needs to be unbundled, the item need not be provided to requesting carriers at 
prices predicated on our forward looking costs.938 Other commenters counter that the 
inclusion of network elements on the checklist is presumptive evidence that these 
elements must be unbundled,939 and thus, provided to requesting carriers at prices 
predicated on our forward looking costs. 

2. Discussion 

468. In this Order, we conclude that circuit switching and shared transport need 
not be unbundled in certain c i rc~mstances .~~ Nonetheless, providing access and 
interconnection to these elements remains an obligation for BOCs seeking long distance 
approval. We therefore must decide what prices, terms, and conditions apply to these 
elements that no longer need to be unb~ndled9~' r- 

469. We conclude that the prices, terms, and conditions set forth under sections 
25 1 and 252 do not presumptively apply to the network elements on the competitive 
checklist of section 271. 

470. The Commission must consider unbundling network elements in 
accordance with section 25 l(c)(3), while according due deference to the "necessary" and 
"impair" standards articulated in section 251(d)(2), and by the Supreme Court. The 

r' 

93J Id 

936 Notice at para 41 

937 Id 

938 

939 

940 

94' 

See Ameritech Comments at 52-53; Ameritech Joint Reply Comments at 23. 

MCI WorldCom Comments at 23; Qwest Comments at 56-57; Sprint Comments at 27. 

See "pro sections o@)(I) and (v)Q(~)@). 

Network elements unbundled pursuant to section 251(c) must comply with the pricing 
standards of section252(d)(l). 47 U.S.C. 8 251(c)(3). 
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F Commission must evaluate the network elements on the competitive checklist under the 
auspices of section 271, If a checklist network element is unbundled, the applicable 
prices, terms and conditions are determined in accordance with sections 25 1 and 252. If a 
checklist network element does not satisfy the unbundling standards in section 251(d)(2), 
the applicable prices, terms and conditions for that element are determined in accordance 
with sections 201(b) and 202(a). 

471. Although section 271 does not specify that the checklist network elements 
must be provided in accordance with section 251(c)(3), the Commission nonetheless has 
independent authority to ensure that items (iv)-(vi) of the checklist are provided on a 
reasonable, nondiscriminatory basis. In Iowa Utils. Bd , the Supreme Court affirmed the 
Commission’s regulatory authority over the pricing of section 251 unbundled network 
elements, rejecting the claim that this matter is reserved to the states.942 In reaching this 
conclusion, the Court held that the Commission’s pricing authority resides broadly in 
section 201(b), which grants the agency authority to prescribe rules and regulations “as 
may be necessary in the public interest to carry out the provisions of this 

472. Section 201@) provides a basis for the Commission to scrutinize the prices, 
terms, and conditions under which the checklist network elements are offered. Section 
201(b) states that “[a]U charges, practices, classifications, and regulations for and in 
connection with such communication services, shall bejust undreusonuble, and any such 
charge, practice, classification, or regulation that is unjust or unreasonable is hereby 
declared unlawful.”9” Section 202(a) mandates that “[ilt shall be unlawful for any 
common carrier to make any unjust or unreasonable discrimination in charges, practices, 
classifications, regulations, facilities, or services for or in connection with like 
communication service.”945 In addition, checklist items (vii) and (x) explicitly require 
“nondiscriminatory access” to O S D q  databases, and signaling.946 

473, In circumstances where a checklist network element is no longer unbundled, 
we have determined that a competitor is not impaired in its ability to offer services 
without access to that element. Such a finding in the case of switching for large volume 
customers is predicated in large part upon the fact that competitors can acquire switching 
in the marketplace at a price set by the marketplace.947 Under these circumstances, it 
would be counterproductive to mandate that the incumbent offers the element at fonvard- 

94a 

943 

Iowa Utils. Ed, 119 S. Ct at732 

Id 

944 47 U.S.C. g 201(b) 

945 47 U.S.C. 6 202(a) 

47 U.S.C. $271(c)(2)(B). 

See supra Section (V)(D)(l)(b), 

946 

947 
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looking prices. Rather, the market price should prevail, as opposed to a regulated rate 
which, at best, is designed to reflect the pricing of a competitive marketg4’ 

B. Combinations of Unbundled Loops and Transport Network 
Elements 

474. A number of parties identi@ issues surrounding combinations of loop and 
transport network elements. In particular, several competitive LECs argue that the 
Commission should identifj the “enhanced extended link” (EEL) as a separate network 
element or require incumbent LECs to provide requesting carriers access to loop and 
transport elements in combination, even if those elements are not currently combined.949 
Incumbent LECs argue that, for loop transport elements that are currently combined 
requesting carriers should not be allowed to substitute such combinations of elements for 
existing, regulated special access services.9s0 According to incumbent LECs, allowing 
this substitution would either force them to increase local rates or undermine universal 
service.9s1 

1. Enhanced Extended Link 

a. Background 

475. In the Local Compeiifion Order, the Commission identified loops and 
transport as network elements subject to the unbundling obligation of section 251(c)(3). 
In rule 5 1.3 15(b), the Commission prohibited incumbents from separating network 
elements that are currently combined.952 In addition, the Commission adopted rules 
5 1.3 15(c) - (0 requiring incumbent LECs to combine unbundled network elements in any 
manner, even if those elements are not currently combined.953 The Eighth Circuit 

948 

949 

See Ameritech Joint Reply Comments at 23. 

ALTS Comments at 62-61; CompTel Comments at 47-53; e.+ Joint Comments at 2 8  
Level 3 Conhents at 20; McLecd Comments at 8. 

950 

951 

Bell Atlantic Reply Comments at 26; SBC Reply Commenfs at 28. 

Letter fmn William B. Bdeld,  Assodate General Counsel, BellSouth CorporatioR to 
Lawrence E. S w  Chief, Common C a u k  Bureau, Federal Communications Comndssion, CC Docket 
No. 96-98, at 1,6 (fled Aug. 9, 1999)(BellSouthAug. 9, 1999 ExParte); Letter Bm Susanne Guyer, 
Assistam Vice F’residemt, Federal Regdatory, Bell Atlantic, to Magalie R Sakis, Secretary, Federal 
Communications CommisSiOn, CC Docket No. 96-98 (filed Aug. 25,1999); Letter fmn J. Richard Teel, Vice 
President, BdSou& to Lawrence E. Sbickling, Chief, Common Carrier Bureau, Federal Communications 
Commission, CC Docket 96-98, at 2 (fled Sept 8,1999)(BellSouth Sept 8,1999 Ex Pafie). See also Letter 
from Kathlem B. Levi@ Vice President-Federal Re.gukq, BellSouth Corporation, to Magalie R Salas 
Secretary, Federal Communications Commission, CC Docket No. 96-98, at 4 (fled August 26,1999). 

952 Rule51.315(b)state8: “ExceptupOnrequest,anin”t LEC shall not separate 
requested network elements that the LEC ,.mrently combines.” 

h 

953 Rule 51.315(c)<f) states: 

215 



Federal Communications Commission FCC 99-238 

overhmed a number of the Commission's rules, including rules 5 1.3 15@) - (QgS4 Rule 
5 1.3 15@), however, was reinstated by the Supreme 
forth in the Court's opinion, the Commission asked the Eighth Circuit to reinstate rules 

f l  In light of the reasoning set 

5 1.3 15(c) - (QgJ6 

476. In the Notice, we sought comment on whether we should identify additional 
network elements beyond the seven listed in the Local Competirion First Report and 
Order.957 We also sought comment on whether, in light of the Supreme Court's decision, 
we could require incumbent LECs to combine network elements that are not currently 
combined, such as an unbundled loop with unbundled transp0figs8 

477. In response to the Notice, a number of parties, including competitive LECs 
and state commissions, argue that we should either identify a new network element 
comprised of unbundled loop, multiplexinglconcentrating equipment, and dedicated 
transport (the enhanced extended link or "EEL") or, alternatively, reinstate rules 
5 1.3 15(c) - (0 which require incumbent LECs to provide unbundled loop and transport 

(c) Upon request, an LEC shall perform the funaions necessary to combine 
unbundled network elements in any manner, even if those elemads are not ordinarily combined in 
the incun~benl UC's network, provided that such combination is: 

(1) Technically feasible; and 

(2) Would not impair the ability of other &em to obtain access to the unbundled network 

(d) Upon recluest, an 

elements or to interconnect withthe incumbent LEC's netw& 

LEC shall perform the fimctions necessary to combine 
unbundled network elements with elements possessed by the requesting telecommunications carrier 
in any tecluucaUy feasible manner. 

(e) An incun~knl LEC that denim a request to combine elements pursuant to paqmph 
(c)( 1) or pagraph (d) of this section must prove to the slate commission that the requested 
combination in not technically feasible. 

(0 An- LEC that denies a request to combine elements p u r "  to paragraph 
(c)(2) of this section must pmve to the state commissions that the requested combination would 
impair the ability of otha carriers to obtain access to unbundled network elements or to interconnect 
withtheincumhi LEC'S network. 

47 C.F.R 88 51.315(c)-Q. 
954 

"' 
956 

Iowa Utils. Ed v. FCC, 120 F.3d at 813. 

Iowa Utils. Ed., 119 S.Ctat736-738 

Iowa Utils. Ed. v. FCC, Brief for Respondents at 79-87 (Oral argument was held on 
September 17,1999. To date, no decision has been announced). 

957 Notice at para 33. 

9J8 Id 
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elements on a combined Incumbent LECs argue that we should not identify the 
E L  as a separate network element because it would constitute an unlawhl combination 
of two or more elements not currently combined.960 The incumbent LECs also argue that 
we cannot reinstate rules 51.3 15(c) - (9 because they are currently pending before the 
Eighth Circuit. 

b. Discussion 

478. We decline to define the EEL as a separate network element in this Order. 
As discussed above, the Eighth Circuit is currently reviewing whether rules 5 1.3 15(c) - 
(0 should be reinstated. We see no reason to decide now whether the EEL should be a 
separate network element, in light of the Eighth Circuit’s review of those rules. 

479. A number of commenters argue that we should reaffirm the Commission’s 
decision in the Local Competition First Report and Order. 
Commission concluded that the proper reading of “currently combines” in rule 5 1.3 15(b) 
means “ordinarily combined within their network, in the manner which they are typically 
combined.”962 Incumbent LECs, on the other hand, argue that rule 51.3 15(b) only applies 
to unbundled network elements that are currently combined and not to elements that are 
“normally” combined.963 Again, because this matter is currently pending before the 
Eighth Circuit, we decline to address these arguments at this time. 

In that order the 

480. We note that in the Local Competition First Report and Order, and again in 
this proceeding, we identify the loop and dedicated transport as separate unbundled 
network elements.964 In particular, as discussed above, we define the loop as the 
functionality that extends from the customer demarcation point to the main distribution 
frame associated with the incumbent LEC’s central office switch. We define dedicated 
transport as the transmission facilities dedicated to a particular customer between wire 
centers owned by the incumbent LECs or requesting telecommunications carriers, or 
between switches owned by incumbent LECs or requesting carriers. To the extent an 
unbundled loop is in fact connected to unbundled dedicated transport, the statute and our 

AT&T Comments at 136-37; Cable & Wireless Comments at 40-41; Choice One Joint 959 

Comments at 23. See also California PUC Comments at 6; ALTS Comments at 62; CoreComm Comments at 
36-37. 

See, e.g., GTE Comments at 84-85; Ameritech Joint Reply Comments at 26-28 

ALTS Comments at 79-80. See also Excel Comments at 14; Net2000 Comments at 22; 961 

NF,XTLINK Comments at 42-43; e.+ Joint Reply Comments at 17-18; GSA Reply Comments at 17. 

Local Comptition First Repr t  and Order, 11 FCC Rcd at 15648, para 296 

GTE Reply Comments at 84-85; SBC Reply Comments at 28. 

Local competition FirstReport and Order, 11 FCC Rcd at 15689-93,15718, paras. 377-85, 

962 

963 

e 964 

440. 
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e rule 51.3 15(b) require the incumbent to provide such elements to requesting carriers in 
combined form. Thus, although in this Order, we neither define the EEL as a separate 
unbundled network element nor interpret rule 51.3 lS(b) as requiring incumbents to 
combine unbundled network elements that are “ordinarily combined,” we note that in 
specific circumstances, the incumbent is presently obligated to provide access to the EEL. 
In particular, the incumbent LECs may not separate loop and transport elements that are 
currently combined and purchased through the special access tariffs. Moreover, 
requesting carriers are entitled to obtain such existing loop-transport combinations at 
unbundled network element prices.96’ 

48 1. We also decline at this time to reinstate rules 51.3 15(c) - (f).  As discussed 
above, this issue is currently pending before the Eighth Circuit. As a general matter, 
however, we believe that the reasoning of the Supreme Court’s decision to reinstate rule 
5 1.3 15(b) based on the nondiscrimiiation language of section 25 l(c)(3) applies equally to 
rules 51.315(c) - (9. Specifically, the Court held that section 251(c)(3)’s 
nondiscrimination requirement means that access provided by the incumbent LEC must 
be at least equal in quality to that which the incumbent LEC provides to itself966 We note 
that incumbent LECs routinely combine loop and transport elements for themselves. For 
example, incumbent LECs routinely provide combinations of loop and transport elements 
for themselves in order to: (1) deliver data traffic to their own Dacket switches: (2) 

\ ,  , \ ,  

provide private line services; and (3) provide foreign ex~hange~service.~~~ In addition, we 
note that incumbent LECs routinely provide the functional equivalent of the EEL through 
their special access offerings.968 

482. We believe that the basis upon which the Eighth Circuit invalidated rules 
5 1.315(c) - ( f )  has been called into question by the Supreme Court’s decision. In 
particular, the Eighth Circuit determined that “unbundled” meant physical separation of 
network elementsg6’ The Supreme Court clarified that “unbundled” means “separate 
prices.”97o The Supreme Court also stated that section 251(c) “does not say, or even 
remotely imply, that elements must be provided [in discrete pieces, and never in 
combined f0rm.1”~~’ We also note that an additional basis for the Eighth Circuit’s 
decision to invalidate rules 5 1.3 15(b) - ( f )  was its understanding that incumbents “would 

96’ 
See 47 U.S.C. 5 252(d)(1). 

Iowa Ufils. Ed., 119 S.Ct at 737. See also Local Competition First Report and Order, 11 966 

FCCRdat  15658,pam312;47C.F.R $51.311@). 

ALTS w€y Comments at 53; GTE Comments at 85. 

see, e.g, GTE comments at 85; ALTS w& comments at 53. 

Iowa Ufils. Ed. v. FCC, 120 F.3d at 813. 

Iowa Utils. Bd., 119 S. C t  at 737. 

967 

968 

969 

970 

971 Id 
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/- rather grant their com etitors access to their facilities” than combine elements on behalf 
of requesting carrier~!~~ Experience over the last year demonstrates that incumbent 
LECs have refused to provide access to network elements so that competitors could 
combine them, except in situations where competitive LECs have collocated in the 
incumbent’s central  office^.'^ Accordingly, we believe that section 25 l(c)(3) provides a 
sound basis for reinstating rules 5 1.3 15(c) - (0. 

2. Use of unbundled network elements to provide exchange 
access services 

a. Background 

483. As discussed above, in some situations in the incumbent’s network, loops 
and dedicated transport network elements are already combined to provide special access 
services for interexchange caniers. In exparte filings, incumbent LECs, including 
BellSouth and SBC, argue that the Commission should restrict a requesting carrier from 
obtaining such combined facilities as unbundled network elements in order to prevent 
requesting carriers from by-passing existing special access services.974 BellSouth and 
SBC both argue that such a restriction is necessary to prevent interexchange carriers from 
benefiting from the difference between special access rates and unbundled network 
element rices and thus, protect the incumbent LECs’ current exchange access revenue 
streams.“ Competitive LECs respond that the plain language of section 251(c)(3) 

/4 

972 

973 

Iowa Utils. Bd v. FCC, 120 F.3d at 813. 

See, e.g,  AT&T Comments at 14142. We note that we held previously in BellSouth 271 
Louisiana II that incumbent LECs may not limit a competitor’s ability to access network elements in order to 
combine them to collocation anangements. Specifically, we stated that “BellSouth‘s offering in Louisiana of 
collocation as the sole method for combining unbundled network elements is inconsistent with section 
251(c)(3).” Application of BellSouth Corporation, BellSouth Telecommunications, Inc., and BellSouth Long 
Distance, Inc. for Provision ofh-Region, InterLATA Sewices in L.0- 13 FCC Rcd 20599,20703-05, 
para. 168. This decision was based on OUT rule that requesting carrim are entitled to request any “technically 
feasible” methods of accessing and combining unbundled network elements. We found that d o n  251(c)(3) 
requiredinnrmbent LECs to provide ‘‘nondiscriminat ory access to network elements on an unbundled basis at 
any technically feasiile point. . .P which was not limited to collocation arrangements. Id. 

974 BellSouth Aug. 9,1999 Ex Parte at 1,4-5; Letter fium Martin E. Grambow, Wce President 
and Genaal Counsel, SBC, to Laweme F. Strickling, Chief, Common Carrier Bureay Federal 
Communications CommisSiOn, CC Docket No. 96-98, at 1, Att 1-9 (fled Aug. 11,1999) (SBC August 11, 
1999 Es Parte). 

97s BellSouth Sept. 8 Es Parte at 1; Letter from Lincoln E. Brown, Director-Federal 
Regulatory, SBC, to Magalie Roman Salas, m, Federal Comnnmications Commission, CC Docket 96- 
98, An. at 2,6-7 (fled Sept 9,1999)(SBC Sept 9,1999 LCr Parte). Alkmathly, BellSouth argues that the 
Commission should decline to unbundle transpoa facilities between a recluesting Carrier’s switch and the 
inmbent LEC‘s switch BellSouth Sept 8,1999 Ex Parte at 1. See also SBC Sept. 9,1999 Ex Parte An. at 
2-5. As discussed Section (V)Q supra, we reject the incumbent LECs’ argument not to unbundle such 
dedicated transpoa links. 

n 
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precludes the Commission from imposing any restrictions on the use of unbundled 
network elements.976 

b. Discussion 

484. Section 251(c)(3) of the Act requires incumbent LECs to provide to 
requesting carriers access to unbundled network elements “for the provision of a 
telecommunications service . . . .’r977 In the Local Competition First Report and Order, 
the Commission found that section 251(c)(3) “permits interexchange carriers and all other 
requesting carriers, to purchase unbundled elements for the purpose of offering exchange 
access services, or for the purpose of providing exchan e access services to themselves in 
order to provide interexchange services to consumers.” In pruticular, the Commission 
found that its conclusion not to impose restrictions on the use of unbundled network 
elements was “compelled by the plain language of the 1996 Act” because exchange 
access and interexchange services are “telecommunications services.”979 Moreover, in 
the Local Competition First Report und Order, the Commission found that “the language 
of section 251(c)(3), which provides that telecommunications carriers may purchase 
unbundled elements in order to provide a telecommunications service, is not 
ambiguous.”98o This conclusion that the Act does not permit usage restrictions was 
codified in Rule 51.309(a), which provides that “[aln incumbent LEC shall not impose 
limitations, restrictions, or requirements on request for, or the use of, unbundled network 
elements that would impair the ability of a requesting telecommunications carrier to offer 
a telecommunications service in the manner the requesting telecommunications carrier 
intends. 

%8 

9,981 That rule was not challenged in court by any party. 

485. Parties have raised again arguments that allowing requesting carriers to use 
unbundled network elements to provide exchange access would have significant policy 
ramifications. As BellSouth explains, existing combinations of unbundled loops and 
transport network elements are a “direct (and often physically identical) substitute for the 
incumbent LEC’s regulated access services . . . ,” but priced significantly lower than 
tariffed special access s e n i c e ~ . ~ ’ ~  The special access service that BellSouth and SBC 
refer to wnsists of entrance facilities from the interexchange carrier’s point of presence 
(POP) to an incumbent LEC’s switch or serving wire center (SWC), a dedicated transport 

976 

9 n  

978 

979 

980 

98 I 

982 

See, e.g, e.spire Joint Comments at 13-18; ALTS Reply Comments at 54. 

47 U.S.C. Q 251(c)(3). 

Local Competition FirstReprl and Order, 11 FCC Rcd at 15679, ~ 3 5 6 .  

Id at 15619, para356. 

Id. at 15680, para359 (citation omitted). 

47 C.F.R 5 51.309(a). 

BellSouth August 9, 1999 Ex Parre at 1. 
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link from the SWC to an end office, and a channel termination facility from the end office 
to the end user.983 f i  

486. As an initial matter, under existing law, a requesting carrier is entitled to 
obtain existing combinations of loop and transport between the end user and the 
incumbent LEC’s serving wire center on an unrestricted basis at unbundled network 
element prices.984 In particular, any requesting carrier that is collocated in a serving wire 
center is free to order loops and transport to that serving wire center as unbundled 
network elements because those elements meet the unbundling standard, as discussed 
above. Moreover, to the extent those unbundled network elements are already combined 
as a special access circuit, the incumbent ma not separate them under rule 5 1.3 15(b), 
which was reinstated by the Supreme Court?’ In such situations, it would be 
impermissible for an incumbent LEC to require that a requesting carrier provide a certain 
amount of local service over such facilities. 

487. Moreover, we wish to make clear that in situations where the requesting 
carrier is collocated and has self-provisioned transport or obtained transport from an 
alternative provider, but is purchasing unbundled loops, that carrier may provide only 
exchange access over those facilities. Thus, for instance, a requesting d e r  is entitled to 
purchase unbundled loops in order to provide advanced services (e.g., interstate special 
access xDSL service). 

r- 
488. Finally, we clarify that interexchange carriers are entitled to use unbundled 

dedicated transport from their POP to a serving wire center in order to provide local 
telephone exchange service. Such carriers are entitled to obtain such dedicated transport 
links pursuant to the unbundling standard discussed above. The fact that such carriers 
may also provide exchange access over those facilities does not alter our conclusion. 

489. We conclude that the record in this phase of the proceeding is insufficient 
for us to determine whether or how our rules should apply in the discrete situation 
involving the use of dedicated transport links between the incumbent LEC’s serving wire 
center and an interexchange carrier’s switch or point of presence (or “entrance facilities”). 
Only a handful of parties commented on the special access arbitrage issue that was first 
raised by BellSouth’s August 9, 1999, exparte fding. We believe that we should fully 
explore the policy ramifications of applying our rules in a way that potentially could 
cause a significant reduction of the incumbent LECs’ special access revenues prior to full 

Lener from Emest L. Bush, Jr., Assistant Vice President, BellSouth, to Lawrence 983 

Shicklin& Chief, Common Carria Bureau, Federal C o d c a t i o n s  Commission, CC Docket No. 96-98, at 
1, (filedAugust 16,1999) (BellSouthAugust 16,1999ExPurte) 

984 See47 C.F.R 5s 51.309(a), 51.315@). 

Iowa Utik Ed., 119 S. Ct at 736-38. We note, however, that any substitution of unbundled 985 

f l  network elements for s@ access would require the requesting carrier to pay any appmpriate termination 
penalties required under volume or term cotdracts. 
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F implementation of access charge and universal service reform. Therefore, we set certain 
discrete issues for further comment below. 

C. Nondiscrimination Obligations of Incumbent LECs 

490. We reaffirm the conclusion the Commission adopted in the Locul 
Competition First Report and Order that ~ t i o n a l  rules defining “nondiscriminatory 
access” to unbundled network elements will reduce the costs of en? and speed the 
development of competition in local telecommunications markets.” We find that the 
phrase “nondiscriminatory access” in section 251(c)(3) means at least two things: first, 
the quality of an unbundled network element that an incumbent LEC provides, as well as 
the access provided to that element, must be equal between all carriers requesting access 
to that element; second, where technically feasible, the access and unbundled network 
element provided by an incumbent LEC must be provided in “substantially the same time 
and manner” to that which the incumbent provides to itself.987 

491. In those situations where an incumbent LEC does not provide access to 
network elements to itself, we reafirm our requirement that incumbent LECs must 
provide access in a manner that provides a requesting carrier with a meaningful 
opportunity to compete.988 Because we believe that the technical infeasibility problem 
will arise rarely, we expect incumbent LECs to fulfill the non-discrimination requirement 
in nearly all instances where they provision unbundled network elements. In the rare 
instances where technical feasibility issues arise, incumbent LECs must prove to a state 
commission that it is technically infeasible to provide access to unbundled elements at the 
same level of quality that the incumbent LEC provides to itself.989 

W. FOURTH FURTHER NOTICE OF PROPOSED RULEMAKING 

A. Background 

492. As noted above, in the Local Competition First Report and Order, the 
Commission held that for all unbundled network elements, including combinations of 
network elements, incumbent LECs may not impose any usage restriction on the use of 
such elements, or combinations thereof. In that order, however, the Commission imposed 
a temporary access charge on the purchase of unbundled switching. In particular, the 
Commission required requesting carriers to pay, for a limited time period, the carrier 
common line charge (CCL) and 75 percent of the Tandem Interconnection Charge 

Local Competition First Report and Order, 11 FCC Rcd at 15657, para 309. 

Local Competition First Report and Order, 11 FCC Rcd at 15763-64. We note that rule 

986 

987 

51.3 1 I(c) is CUlTenty before the CourI of Appeals forthe Eighth Circuit 

See Ameritech Michigan Order, 12 FCC Rcd at 20619; Local Competition First Report and 988 

Order, 11 FCC Rcd at 15660; Local Competition SecondReconsideration Order, 11 FCC Rcd at 19742. 
f i  

989 Local Competition First Report and Order, 11 FCC Rcd at 15658-59, para. 3 13. 
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P (TIC).990 The Commission found that it had discretionunder the Act “to adopt a limited, 
transitional plan to address public policy concerns raised by the bypass of access charges 
via unbundled elements.” This decision was u held by the Eighth Circuit, which found 
that the Commission decision was reasonable. $1 

493. In the Third Order on Reconsideration, the Commission required 
incumbent LECs to provide access to shared transport as an unbundled network element 
in conjunction with local and tandem switching. In that order, the Commission limited 
the obligation of incumbent LECs to provision shared transport to end users to whom the 
requesting carrier was providing local exchange service. The Commission sought 
comment on whether requesting carriers may use unbundled dedicated or shared transport 
facilities in conjunction with unbundled switching, to originate or terminate interstate toll 
traffic to customers to whom the requesting carrier does not provide local exchange 
service.992 Specifically, the Further Notice ofproposed Rulemdng requested comment 
on the “intensely interrelated” question of whether such use would conflict with the 
Commission’s implementation of access charge reform and universal service.993 

B. Discussion 

494. Parties have argued in this proceeding that allowing requesting carriers to 
obtain combinations of loop and transport unbundled network elements based on fonvard- 
looking cost would provide opportunities for arbitrage of special access services. We are 
cognizant that special access predates passage of the 1996 Telecommunications Act and 
has historically been provided by incumbent LECs at prices that are higher than the 
unbundled network element pricing scheme of section 252(d)(l). Accordingly, in this 
Further Notice we consider whether there is any basis in the statute or our rules under 
which incumbent LECs could decline to provide entrance facilities at unbundled network 
element prices. 

f i  

495. We seek comment on the argument that the “just and reasonable” terms of 
section 25 l(c) or section 25 l(g) permit the Commission to establish a usage restriction on 
entrance facilities. Parties should also address whether there is any other statutory basis 
for limiting an incumbent LEC’s obligation to provide entrance facilities as an unbundled 
network element. 

496. We acknowledge that resolution of this issue potentially could have large 
fmancial impact on incumbent local exchange carriers. We seek comment on this issue, 
and on the extent to which any such impact should be considered in reaching a decision 

990 Id. at 1586466, patas. 721-25. The Commission selected June 30, 1997 as the ulhate end 
date for this transitional time period 

991 

992 

993 

CompTel v. FCC, 117 F.3d at 1073-75. 

Local Competition ThirdReconsiderafion Order, 12 FCC Rcd. ai 12462, pam3. 

Id at 12462, 12495-96, paras. 3,6041. This fur the^ Notice remains pending 
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P on this issue. We seek comment on the policy implications, if any, of a significant 
reduction in special access revenues for our universal service program. 994 Finally, 
because the record developed in the Further Notice of Proposed RulemaRing in the 
Shared TrunFort Order is two years old, we invite parties to refresh the record on 
whether requesting carriers may use unbundled dedicated or shared transport facilities in 
conjunction with unbundled switching to originate or terminate interstate toll traffic to 
customers to whom the requesting carrier does not provide local exchange service.995 

Vm. PROCEDURAL ISSUES 

A. Final Regulatory Flexibility Analysis 

497. As required by the Regulatory Flexibility Act an Initial 
Regulatory Flexibility Analysis (IRFA) was incorporated in the Notice in CC Docket No. 
96-98.997 The Commission sought written public comments on the proposals in the 
Notice, including comments on the IRFA. This present Final Regulatory Flexibility 
Analysis (FRFA) conforms to the RFA.998 

1. Need for, and Objectives of, the Third Report and Order 

498. This Order responds to the Supreme Court’s January, 1999, decision that 
directs the Commission to revise the standards used to determine which network elements 
incumbent LECs must unbundle pursuant to section 25 1 of the Act.999 More specifically, 
this Order gives substance to the “necessary” and “impair“ standards in section 25 l(d)(2) 
of the Act. Applying these standards, and considering the availability of elements outside 
of the incumbent’s network, this Order adopts a list of network elements that must be 
unbundled on a national basis, subject to certain discrete geographic and product market 

We note that in a recent Notice of Proposed Fabmkqg in the Access Reform and 994 

Universal Service proceeding, we tentatively concluded that when non-rural local exchange carriers receive 
explicit interstate universal savice suprl,  they should eliminate implicit supprt by “g switched 
access common line rates. We did not propose to treat special access services as if the current prices of those 
services included implicit q p r t  for universal service. Federal-StateJoint Board on Universul Service, CC 
Docket 96-45, Seventh Report and Order and order on Reconsideration in CC Docket No. 96-45, 
Fourth Report and order in CC Docket No. 96-262 and Further Notice of Proposed Rulemakin& 14 FCC Rcd 
8078,8138-8139, 128-131 (May 28, 1999). 

995 

996 See5U.S.C.§603. ~eRF4see5U.S.C.§601et.seq.,hasbeenamendedbythe 

Lomi Competition ThirdReconsideration Order, 12 FCC Rcd. at 12462, para. 3 

Conhact With America Advancement Act of 1996, Pub. L. No. 104-121,110 Stat 847 (1996) (CWAAA). 
Title U of the CWAAA is the Small Business Regulatory Enforcement Faimess Act of 19% (SBREFA). 

991 Notice at paras. 46-53. 

998 

999 

,see 5 U.S.C. 6 604. 

Iowa Utiis. Bd,  119 S .  Ct at 734-36. 
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e exceptions. This Order also announces that the Commission will reexamine the national 
list of unbundled network elements in three years. It reaffirms a state commission's 
authority to require incumbent LECs to unbundle additional elements, as long as the 
unbundling obligations: (1) are consistent with the requirements of section 251; (2) do not 
substantially prevent implementation of the requirements of that section and the purposes 
of the Act; and (3) are consistent with the national policy framework established in this 
Order. Finally the Order reaffirms that incumbent LECs are obligated to offer 
combinations of network elements that are already combined, including combinations of 
loop, multiplexingkoncentrating equipment, and dedicated transport if they are currently 
combined. 

2. Summary of Significant Issues Raised by the Public 
Comments in Response to the IRFA 

499. We received no comments in response to the IRFA in the Notice. We did, 
however, receive some general small-business-related comments which are discussed 
throughout the Order and are summarized in subsection 5 of the FRFA, infra. 

3. Description and Estimate of the Number of Small 
Entities to which Rules will Apply 

500. In the FRFA to the Commission's Local Competition First Report and 
Order,Looo we adopted the analysis and definitions set forth in determining the small 
entities affected by this Order for purposes of this FRFA. The RFA directs agencies to 
provide a description of and, where feasible, an estimate of the number of small entities 
that will be affected by rules.'001 The RFA generally defines the term "small entity" as 
having the same meaning as the terms "small business," "small  organization," and "small 
governmental jurisdiction."'002 The RFA defines a "small business" to be the same as a 
"small business concern" under the Small Business Act,"" unless the Commission has 
developed one or more defmitions that are appropriate to its activities.'004 Under the 
Small Business Act, a "small business concern" is one that: (1) is independently owned 
and operated; (2) is not dominant in its field of operation; and (3) meets any additional 
criteria established by the Small Business Administration (SBA).'Oo5 Below we further 

'Oo0 

'''I 

loo' 5 U.S.C. 5 601(6). 

IOo3 15 U.S.C. 5 632. 

Local ComptitionFirstReportand Order, 11 FCC Mat 16150-56, paras. 1343-57. 

5 U.S.C. $8 603@)(3), 604(a)(3). 

'Oo4 5 U.S.C. 5 601(3) (incorporating by reference the deiiuition of "small business concern" in 
5 U.S.C. 5 632). 

loo' 15 U.S.C. 5 632. 
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describe and estimate the number of small entities that may be affected by the rules 
adopted in this Order. 

above, a "small business" under the RFA is one that, inter alia, meets the pertinent small 
business size standard (e.g., a telephone communications business having 1,500 or fewer 
employees), and "is not dominant in its field of operation."1006 The SBA's Ofice of 
Advocacy contends that, for RFA purposes, small incumbent LECs are not dominant in 
their field of operation because any such dominance is not national in scope.'007 We have 
therefore included small incumbent LECs in this RFA analysis, although we emphasize 
that this RFA action has no effect on the Commission's analyses and determinations in 
other non-RFA contexts. 

501. We have included small incumbent LECs in this RFA analysis. As noted 

502. The United States Bureau of the Census (the Census Bureau) reports that at 
the end of 1992, there were 3,497 firms engaged in providing telephone services, as 
defined therein, for at least one year.loo8 These firms include a variety of different 
categories of carriers, including LECs, interexchange carriers, competitive access 
providers, wireless providers, operator service providers, pay telephone operators, 
wireless providers, and resellers. At least some of these 3,497 telephone service firms 
may not qualify as small entities because they are not "independently owned and 
operated."loog For example, a wireless provider that is affiated with a LEC having more 
than 1,500 employees would not meet the definition of a small business. It seems 
reasonable to conclude, therefore, that fewer than 3,497 of these telephone service firms 
are small entities that may be affected by this Order. Since 1992, however, many new 
carriers have entered the telephone services marketplace. At least some of these new 
entrants may be small entities that are affected by this Order. 

503. The SBA has developed a definition of small entities for telephone 
communications companies other than radiotelephone (wireless) companies. The Census 
Bureau reports that there were 2,321 such telephone companies that had been operating 

5 U.S.C. 5 601(3). 1006 

Letter from Jere W. Glover, Chief Counsel for Advocacy, SEA, to William E. Kennard, 
C- Federal Conunnnications Commission (May 27,1999). The Smal l  Business Act contains a 
definition of "small bnsiness concan," which the RFA incorporates into its own definition of "small 
business." See 15 U.S.C. 6 632(a) (Small Business Act); 5 U.S.C. 6 601(3) (RFA). SBA regdations intqret 
"small business conw"' to indude the concept of dominance on a national basis. 13 C.F.R. 
121.102@). Since 1996, o u t o f a n ~ ~ o f c a u t i O n , t h e C o " i s s i O n h a s i n c l u d e d s m a l l i n ~ ~ L E C s  
in its regulatory fleloibility analyses. Local Competition FirstReport and Order, 11 FCC Rcd at 16144-45, 
paras. 1328-30. 

5 

1o08 United States Depattment of Commerce, Bureau of the Census, 1992 Census of 
Transportation, Communications, and Utilities: Establishment and Firm Size, at Firm Size 1-123 (1995) (1992 

n CensuS). 

"I9 15 U.S.C. @ 632(a)(1). 
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P for at least one year at the end of 1992."" According to the SBA's definition, a wireline 
telephone company is a small business if it employs no more than 1,500 persons. 
but 26 of the 2,321 wireline companies listed by the Census Bureau were reported to have 
fewer than 1,000 employees. Thus, even if all 26 of those companies had more than 
1,500 employees, there would still be 2,295 wireline companies that might qualify as 
small entities. Although it seems certain that some of these caniers are not independently 
owned and operated, we are unable at this time to estimate with greater precision the 
number of wireline carriers and service providers that would qualify as small business 
concerns under the SBA's definition. Consequently, we estimate that fewer than 2,295 of 
these wireline companies are small entities that this Order may affect. Since 1992, 
however, many wireline carriers have entered the telephone services marketplace. Many 
of these new entrants may be small entities that are affected by this Order. 

l o l l  All 

504. Incumbent Local Exchanee Carriers. Neither the Commission nor the SBA 
has developed a definition specifically directed toward small incumbent LECs. The 
closest applicable definition under SBA rules is for telephone communications companies 
other than radiotelephone (wireless) companies. The most reliable source of information 
regarding the number of LECs nationwide of which we are aware appears to be the data 
that we collect annually in connection with the Telecommunications Relay Service 
(TRS). According to our most recent data, 1,410 com anies reported that they were 
engaged in the provision of local exchange services.'0P2 Although it seems certain that 
some of these carriers are not indeoendentlv owned and ouerated or have more than 1.500 

P employees, we are unable at this time to estimate with greater precision the number of 
small incumbent LECs that would qualify as small business concerns under SBA's 
definition. Consequently, we estimate that there are fewer than 1,410 small incumbent 
LECs that may be affected by the decisions and rules adopted in this Order. 

4. Description of Projected Reporting, Recordkeeping, and 
Other Compliance Requirements 

505. Pursuant to sections 251(c) and (d) ofthe 1996 Act, incumbent LECs, 
including those that qualify as small entities, are required to provide nondiscriminatory 
access to unbundled network  element^."'^ The only exception to this rule is those 
carriers that qualify and have gone through the process of obtaining an exemption, 
suspension or modification pursuant to section 251(f) of the Act. This Order interprets 
the necessary and impair standards of section 251(d)(2) in such a way that it hlfills the 
Supreme Court's requirement that we apply some limiting standard to an incumbent 

1992 Census, supra note 1008, at Firm Size 1-123. 

13 C.F.R 5 121.201, StandardIndusmal ' Classification (SIC) Code 4812. 

Federal Commnnidons Co"kio& Carrier Locator: Interstate Service Fmviders, Fig. 1 

IOIO 

'01' 

lo" 

(Jan 1999) (Carrier LocatorReprt)). 

47 U.S.C. 5 251(D. 

/4 
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r" LEC's 251(c) ~bligations. '~'~ In this Order, we identify a minimum set of network 
elements that incumbent LECs are obligated to offer to requesting carriers on an 
unbundled basis nationwide: (1) local loops, including dark fiber and high-capacity 
1 0 0 ~ s ; ~ ~ ' ~  (2) subloops;10'6 $3) network interface 
under certain conditions;1o' (5) interofice trans ort ''I9 (6) signaling and call-related 
databases;"" (7) operations support systems;loZPm~ (8) in very limited situations, packet 
switching.1o22 State commissions may re ire incumbent LECs to provide additional 
network elements on an unbundled basis." The Order also clarifies that incumbent 
LECs are obligated to provide access to combinations of loop, multiplexingkoncentrating 
equipment and dedicated transport if they are currently combined. Compliance with the 
rules and decisions adopted in this Order may require the use of engineering, technical, 
operational, accounting, billing, and legal skills. 

(4) local switching, except 

5. Steps Taken to Minimize the Economic Impact of this 
Order on Small Entities, and Alternatives Considered 

506. As we concluded in the original FRFA,Ioz4 and as discussed more 
thoroughly above,LoZ5 we believe that our actions establishing a m i n i u m  national list of 

F 

IOL4 

'O" &e supra ~ e c t i o n ~ l ) ( ~ )  

IO1' See supra section (v)(B). 

IOL7 See supra section (v)(c) 

Iowa UtilitiesBd., 119 S. Ct at734 

1018 See supra Section (V)@). Incumbent LECs must offer unbundled access to local circuit 
switching, except for switdung used to serve end users with four or more lines in access density zone 1 (the 
densest areas) in the top 50 Metropolitan Statistid Areas ( M S A s ) ,  provided that the incumbent LEC provides 
nondiwimimt oty, cost-based access to the enhanced extended link (An enhanced extended link (EEL) 
consists of a combination of an unbundled loop, m u l t i p l ~ c o n c d m t i n g  equipment, and dedicated 
transport. The EEL allows new entmnt? to serve customers without having to collocate in every central office 
in the i n m M s  terdtory.). 

&e supra ~eztim (v)@). 

I M 0  &e supra section (V)O 

See supra section (v)(G). 

See supra Section (v)(D)(~). ~n dnvmstance s where a requesting carrier is unable to lo'' 

install its DSLAM at the remote terminal or obtain spare copper lwps, and the incumbent LEC has deployed 
packet switching for its o m  use, an incumbent LEC must provide a requesting carrier with access to 
Unbundledpacketswitching. 

Local Competition FirstRepurt and Order, 11 FCC Rcd at 16157-58, para 1364 
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unbundled network elements in this Order facilitates the development of competition in 
the local exchange and exchange access markets. This decision decreases entry barriers 
and provides reasonable opportunities for all carriers, including small entities, to provide 
local exchange and exchange access services. 

507. National requirements for unbundling allows requesting carriers, including 
small entities, to take advantage of economies of scale in network. Requesting carriers, 
which may include small entities, should have access to the same technologies and 
economies of scale and scope available to incumbent LECs. Having such access will 
facilitate competition and help lower prices for all consumers, including individuals and 
small entities. A minimum national list of unbundled network elements also should 
facilitate the development of consistent standards and help resolve issues without 
imposing additional litigation costs on parties, including small entities. 

508. Establishing a minimum national list of unbundled network elements 
facilitates negotiations and reduces regulatory burdens for all parties, including small 
entities. Adopting a national list lowers requesting carrier’s cost by enabling them to 
implement regional andor national business plans. In reaching this conclusion we 
considered one proposal to adopt national standards that would be applied by state 
commissions on a market-by-market basis. We concluded that this approach would lead 
to greater uncertainty in the market and would hinder the development of competition. 
We also found that it would complicate the negotiation of interconnection agreements and 
lead to increased litigation Furthermore, this approach would increase the administrative 
burden on state commissions and parties arbitrating interconnection agreements before 
these state commissions.L026 All of these factors would slow the development of 
competition Therefore we reaffirmed our decision in the Local Competition First Report 
and Order to adopt a national list. 

6. Report to Congress 

509. The Commission will send a copy of the Third Report and Order, including 
this FRFA, in a report to be sent to Congress pursuant to the Small Business Regulatory 
Enforcement Fairness Act of 1996.’02’ In addition, the Commission will send a copy of 
the Third Report and Order, including the FRFA, to the Chief Counsel for Advocacy of 
the Small Business Administration. The Third Report and Order and FRFA, or 
summaries thereof, will also be published in the Federal Register.1o28 

B. Initial Regulatory Flexibility Analysis (IRFA) 

See supra Section fJV)@). 

&e supa seaion ( I V ) ~ ) .  

See 5 U.S.C. 5 SOl(a)(l)(A). 

See 5 U.S.C. 5 6 0 4 ~ ) .  

1025 

IOz8 
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P 510. As required by the RFA,Ioz9 the Commission has prepared this present 
Initial Regulatory Flexibility Analysis (IRFA) of the possible significant economic impact 
on small entities by the policies and rules proposed in this Fourth Further Notice of 
Proposed Rulemaking. Written public comments are requested on this IRFA. Comments 
must be identified as responses to the LRFA and must be filed by the deadlines for 
comments on the Fourth Further Notice of Proposed Rulemaking provided above in 
section W. The Commission will send a copy of the Fourth Further Notice of Proposed 
Rulemaking, including this IRFA, to the Chief Counsel for Advocacy of the Small 
Business Ad~niinistration.'~~~ In addition, the Fourth Further Notice of Proposed 
Rulemakin and IRFA, or summaries thereof, will be published in the Federal 
Register. I O 4  

1. Need for, and Objectives of, the Proposed Rules 

5 I I ,  In this proceeding commenters have argued that allowing requesting 
carriers to obtain combinations of loop and transport unbundled network elements based 
on forward-looking cost would provide opportunities for arbitrage of special access 
services. We recognize that special access has historically been provided by incumbent 
LECs at prices that are higher than the unbundled network element pricing scheme of 
section 252(d)(1). Accordingly, in this Fourth Further Notice, the Commission seeks 
comment on the legal and policy bases for precluding requesting carriers from 
substituting dedicated transport for special access entrance facilities. We ask whether 
there is any basis in the statute or our rules under which incumbent LECs could decline to 
provide entrance facilities at unbundled network element prices. 

5 12. Finally, because the record developed in the Further Notice ofproposed 
Rulemaking in the Shared Tranqmrt Order is two years old, we invite parties to refresh 
the record on whether requesting carriers may use unbundled dedicated or shared 
transport facilities in conjunction with unbundled switching to originate or terminate 
interstate toll traffic to customers to whom the requesting carrier does not provide local 
exchange se rv i~e . l "~~  

2. Legal Basis 

513. Sections 1-4, 10,201, 202,251-254,271, and 303(r) ofthe 
Communications Act, as amended, 47U.S.C. $5 151-54, 160,201,202,251-54,271, and 
303(r). 

IOz9 See supra note 996. 

'03' 

lo3' Seeid. 

See 5 U.S.C. 5 603(a). 

Local Camptition ThirdReconsideralion Order, 12 FCC Rai. at 12462, p . 3 .  
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3. Description and Estimate of the Number of Small 
Entities to Which the Proposed Rules Will Apply 

5 14. In the FRFA in the Third Re ort and Order, supru, we have described the 
entities possibly affected by that decision.’33 We anticipate that the same entities, as well 
as those described below, could be affected by any action taken in response to the Fourth 
Further Notice. We therefore incorporate the description and estimates used in the FRFA 
in the Third Report and Order, and add the following descriptions. 

5 15. Competitive LocuZExchmge Curriers. Neither the Commission nor SBA 
has developed a definition of small entities specifically directed toward providers of 
competitive local exchange services. The most reliable source of information regarding 
the number of competitive LECs nationwide of which we are aware appears to be the data 
we collected in the August, 1999 Local Competition Report. According to our most 
recent data, 158 com anies reported that they were local service competitors holding 
numbering codes.’03P Although it seems certain that some ofthese carriers are not 
independently owned and operated, or have more than 1,500 employees, we are unable at 
this time to estimate with greater precision the number of competitive LECs that would 
qualify as small business concerns under SBA’s definition. Consequently, we estimate 
that there are fewer than 158 small entity competitive LECs that may be affected by the 
decisions and rules adopted in response to the Fourth Further Notice of Proposed 
Rulemaking. 

5 16. Competitive Access Providers. Neither the Commission nor SBA has 
developed a definition of small entities specifically directed toward providers of 
competitive access services (CAPS). The closest applicable definition under SBA rules is 
for telephone communications companies other than radiotelephone (wireless) 
companies. The most reliable source of information regarding the number of CAPS 
nationwide of which we are aware appears to be the data that we collect annually in 
connection with the 7iW Worksheet. According to our most recent data, 129 com anies 
reported that they were engaged in the provision of competitive access services. lop, 

1033 &e supra paras. 500-504 

1034 See supra paras. 500-504 

1035 Report, Local Competition: August 1999, at 45, Table 4.1 (Thm report is an update of the 
Local Competition Keporf issued in December of 1998. The report was compiled by the Indusay Analysis 
Division of the Common Carrier Bureau of the Federal Communications Commission. This report is 
available in the CommisSiOn’s Reference Information Centex at 445 12* S t r e q  S.W., Courtyard Level, 
WashingtoR DC. Copies may be purchased ftomthe International Transcription Service$ Inc., at (202) 857- 
3800. It can also be downloaded, file name LCOMP99-I.PDF or LCOMP99-1ZJP, from the Commission’s 

/4. internet site at http://www.fcc.gov/ccb/stats.) 

Carrier LocolorRepart at Fig. 1. This figure also includes contpetitive LECs, as 1036 
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Although it seems certain that some of these carriers are not independently owned and 
operated, or have more than 1,500 employees, we are unable at this time to estimate with 
greater precision the number of competitive LECs that would qualify as small business 
concerns under SBA's definition. Consequently, we estimate that there are fewer than 
129 small entity competitive LECs that may be affected by the decisions and rules 
adopted in response to the Fourth Further Notice of Proposed Rulemaking. 

4. Description of Projected Reporting, Recordkeeping, and 
Other Compliance Requirements 

5 17. If the Commission does not establish any restrictions on the use of 
unbundled network elements or combinations of network elements, no additional 
compliance requirements are anticipated From fbrther consideration of this issue. If, 
however, restrictions on access to network elements are imposed, and depending on how 
the restrictions are imposed, competitive LECs, CAPS and other purchasers of unbundled 
network elements, including small entities, may be subject to additional reporting, 
recordkeeping and other compliance requirements. Incumbent LECs, including small 
incumbent LECs, would also be impacted because they would have to keep track of 
competitive LEC filings and whether the use of the unbundled network element changed 
in such a way that a restriction would attach. If restrictions are placed on the use of 
unbundled network elements or combinations of such elements, compliance with these 
requests may re uire the use of engineering, technical, operational, accounting, billing, 
and legal skills. 

5. 

$37 

Steps Taken to Minimize Significant Economic Impact 
on Small Entities, and Significant Alternatives 
Considered 

5 18. If requesting carriers can substitute unbundled network elements, such as 
transport, for entrance facilities, incumbent LECs, including small entities, may be 
significantly economically impacted. On the other hand, substituting unbundled network 
elements for entrance facilities could benefit competitive LECs, CAPS, and other 
purchasers of unbundled network elements. The Commission will evaluate in this 
proceeding whether there are legal grounds for restricting such access. If no such grounds 
exist, and instead if the statute requires unrestricted access to these unbundled network 
elements or combinations, then the Commission will have no altemative other than 
implementation of the statutory requirements for unrestricted access. 

6. Federal Rules that May Duplicate, Overlap, or Conflict 
with the Proposed Rules 

519. None. 

determined by TRS filings. 
f i  

See supra Section ~ n .  
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P M. ADMEWSTRATIYE MATTERS 

520. Pursuant to Sections 1.415 and 1.419 ofthe Commission's d e s ,  47 C.F.R. 
$5 1.415, 1.419, interested parties may file commentsonor before January 12,2000 and 
reply comments on or before February 11,2000. Comments may be filed using the 
Commission's Electronic Comment Filing System (ECFS) or by filing paper copies. See 
Electronic Filing of Documents in Rulemakine. Proceedings, 63 Fed. Reg. 24,121 (1998). 

521. Comments filed through the ECFS can be sent as an electronic file via the 
Internet to <http:/hww.fcc.gov/e-file/ecfs.html>. Generally, only one copy of an 
electronic submission must be filed. If multiple docket or rulemaking numbers appear in 
the caption of this proceeding, however, commenters must transmit one electronic copy of 
the comments to each docket or rulemaking number referenced in the caption. In 
completing the transmittal screen, commenters should include their full name, Postal 
Service mailing address, and the applicable docket or rulemaking number. Parties may 
also submit an electronic comment by Internet e-mail. To get filing instructions for e- 
mail comments, commenters should send an e-mail to ecfs@fcc.gov, and should include 
the following words in the body of the message, "get form <your e-mail address." A 
sample form and directions will be sent in reply. 

522. Parties who choose to file by paper must file an original and four copies of 
each filing. If you want each Commissioner to receive a personal copy of your 
comments, you must file an original plus eleven copies. All filings must be sent to the 
Commission's Secretary, Magalie Roman Salas, Office of the Secretary, TW-A306, 
Federal Communications Commission, 445 12'h Street, S.W., Washington, D.C. 20554. 
The Common Carrier Bureau contact for this proceeding is Jodie Donovan-May at 202- 
418-1580. If more than one docket or demaking number appear in the caption of this 
proceeding, commenters must submit two additional copies for each additional docket or 
rulemaking number. 

523. Parties who choose to file by paper should also submit their comments on 
diskette. These diskettes should be submitted to: Jodie Donovan-May, Federal 
Communications Commission, 445 12* Street, S.W., Washington, D.C. 20554. Such a 
submission should be on a 3.5 inch diskette formatted in an IBM compatible format using 
Word for Windows or compatible soha re .  The diskette should be accompanied by a 
cover letter and should be submitted in "read only" mode. The diskette should be clearly 
labeled with the commenter's name, proceeding (including the lead docket number in this 
case, Docket No. 96-98, type of pleading (comment or reply comment), date of 
submission, and the name of the electronic file on the diskette. The label should also 
include the following phrase "Disk Copy - Not an Original.'' Each diskette should contain 
only one party's pleadings, preferably in a single electronic file. In addition, commenters 
must send diskette copies to the Commission's copy contractor, International 
Transcription Service, Inc., 1231 20th Street, N.W., Washington, D.C. 20037. 
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P 524. Ex P d e  Rules. This proceeding will be treated as a "permit-but-disclose" 
proceeding subject of the " ermit-but-disclose" requirements under Section 1.1206@) of 
the Commission's rules.'03' Ex parte presentations are permissible if disclosed in 
accordance with Commission rules, except during the Sunshine Agenda period when ex 
parte or otherwise, are generally prohibited. Person making oral ex parte presentations 
are reminded that a memorandum summarizing a presentation must contain a summary of 
the substance ofthe presentation and not merely a listing of the subjects discussed. More 
than a one or two sentence description of the view are arguments presented is generally 
r eq~ i red . "~~  Additional rules pertaining to oral and written presentations are set forth in 
Section 1.1206@). 

X. ORDERING CLAUSES 

525. Accordingly, IT IS ORDERED that pursuant to Sections 1,3,4,201-205, 
251,256,271,303(r) ofthe Communications Act of 1934, as amended, 47 U.S.C. $5 151, 
153,154,201-205,251,252,256,271,303(r) the THIRD REPORT AND ORDER AND 
FOURTH FURTHER NOTICE OF PROPOSED RULEMAKING is hereby ADOPTED. 

526. IT IS FURTHER ORDERED that 5 51.3 19 of the Commission's Rules , 47 
C.F.R. 5 51.3 19, as set forth in Appendix C hereto, is effective 30 days after publication 
in the Federal Register, with the exception of only the following requirements, which are 
effective 120 days after publication in the Federal Register: the requirement to provide 
access on an unbundled basis to dark fiber as set forth in § 51.3 19(a)(l); the requirement 
to provide access on an unbundled basis to subloops and inside wire as set forth in $ 
5 1.3 19(a)(2); the requirement to provide access on an unbundled basis to packet 
switching in the l i t e d  circumstances set forth in § 5 1.3 19(c)(3)(B); the requirement to 
provide access on an unbundled basis to dark fiber transport as set forth in 5 
5 1.3 19(d)( 1)@); the requirement to provide access on an unbundled basis to the Calling 
Name Database, 91 1 Database, and E91 1 Database as set forth in 551.3 19(e)(2)(A); and 
the requirement to provide access on an unbundled basis to loop qualification information 
as set forthin 5 51.319(g).'040 

527. IT IS FURTHER ORDERED that the Commission's Ofice of Public 
AfTairs, Reference Operations Division, SHALL SEND a copy of this THIRD REPORT 
AND ORDER, including the Final Regulatory Flexibility Analysis, to the Chief Counsel 
for Advocacy of the Small Business Administration. 

528. IT IS FURTHER ORDERED that the Commission's Ofice of Public 
Affairs, Reference Operations Division, SHALL SEND a copy of this FOURTH 

r- 

47 C.F.R 5 1.1206@), as revised. 

Seeid. at § 1.1206@)(2). 

1038 

1039 

'040 Thes delineated quirements were not contained in 5 51.3 19 prior to the d e  being 
vacated by the Supreme Comt in Iowa Utils. Ed 
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Flexibility Analysis, to the Chief Counsel for Advocacy of the Small Business 
Administration. 

FEDERAL COMMUNICATIONS COMMISSION 

Magalie Roman Salas 

Secretary 
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APPENDIX A 

List of Commenters in CC Docket No. 96-98 

Ad Hoc Telecommunications Users Committee (Ad Hoc) 
Allegiance Telecom, Inc. (Allegiance) 
Ameritech (Ameritech) 
Association for Local Telecommunications Services (ALTS) 
AT&T Corp. (AT&T) 
Bell Atlantic Telephone Companies (Bell Atlantic) 
BellSouth CorporatiodBellSouth Telecommunications, Inc. (BellSouth) 
Cable and Wireless USA Inc. (Cable & Wireless) 
Centennial Cellular Corporation, CenttuyTel Wireless, Inc., Thumb Cellular 
Limited Partnership, and Trillium Cellular Corporation (Centennial Joint) 
Choice One Communications, Network Plus, Inc., GST Telecom Inc., 
CTSI, Inc., and Hyperion Telecommunications, Inc. (Choice One Joint) 
Cincinnati Bell Telephone Company (Cincinnati Bell) 
CO Space Services, Inc. (CO Space) 
Columbia Telecommunications, Inc. (Columbia) 
Competition Policy Institute (CPI) 
Competitive Telecommunications Association (CompTel) 
Connecticut Department of Public Utility Control (Connecticut DPUC) 
Corecomm Limited (Corecomm) 
Covad Communications Company (Covad) 
Cox Communications, Inc. (Cox) 
e. spire Communications, Inc. and Intermedia Communications Inc. (e. spire 
Joint) 
Excel Communications, Inc. (Excel) 
Florida Public Service Commission (Florida PSC) 
Focal Communications Corporation (Focal) 
General Services Administration (GSA) 
GTE Service Corporation (GTE) 
Illinois Commerce Commission (Illinois Commission) 
Information Technology Industry Council (ITIC) 
Inline Connection Corporation (Inline) 
Iowa Utilities Board (Iowa) 
Joint Consumer Advocates (Joint Consumer Advocates) 
Kentucky Public Sewice Commission (Kentucky PSC) 
KMC Telecom Inc. (KMC) 
Level 3 Communications, Inc. (Level 3) 
Low Tech Designs, Inc. (Low Tech) 
MCI WorldCom, Inc. (MCI WorldCom) 
McLeodUSA Telecommunications Services, Inc. (McLeod) 
Mediaone Group, Inc. (Mediaone) 
Metro One Telecommunications, Inc. (Metro One) 
Metromedia Fiber Network Services, Inc. 0 
MGC Communications, Inc. (MGC) 
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National Association of Regulatory Utility Commissioners (NARUC) 
National Telecommunications and Information Administration (NTIA) 
Net2000 Communications, Inc. (Net2000) 
Network Access Solutions Corporation (NAS) 
New England Voice & Data, LLC (New England Voice & Data) 
New Jersey Division of the Ratepayer Advocate (New Jersey DRA) 
New York State Department ofPublic Service (New York DPS) 
NEXTLINK Communications, Inc. (NEXTLINK) 
Northpoint Communications, Inc. (Northpoint) 
Ohio Public Utilities Commission (Ohio PUC) 
Optel, Inc. (OpTel) 
People of the State of California and the California Public Utilities 
Commission (California PUC) 
Pennsylvania Public Utility Commission (Pennsylvania PUC) 
Pilgrim Telephone, Inc. (Pilgrim) 
Prism Communications Services, Inc. (Prism) 
Oregon Public Utility Commission (Oregon PUC) 
Qwest Communications Corp. (Qwest) 
RCN Telecom Services, Inc. (RCN) 
Rhythms Netconnections Inc. (Rhythms) 
Rural Telephone Coalition (Rural Telephone Coalition) 
SBC Telecommunications, Inc. (SBC) 
Sprint Corporation (Sprint) 
Strategic Policy Research (SPR) 
Telecommunications Resellers Association (TRA) 
TelTrust, Inc. (TelTrust) 
Teligent, Inc. (Teligent) 
Texas Public Utility Commission (Texas PUC) 
Time Warner Telecom (Time Warner) 
United States Telephone Association (USTA) 
US WEST, Inc. (US West) 
UTC, The Telecommunications Association (UTC) 
Vermont Public Service Board (Vermont PSB) 
Waller Creek Communications, Inc. (Waller Creek) 
Washington Utilities and Transportation Commission (Washington UTC) 
Weingarten, Michael (Weingarten) 
WinStar Communications, Inc. (Winstar) 
Wisconsin Public Service Commission (Wisconsin PSC) 
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APPENDIX B 

Top 50 Metropolitan Statistical Areas (MSAs) 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

n 21. 

.- 

LOS Angeles -Long Beach 

New York 

Chicago 

Philadelphia 

Washington, D.C. 

Detroit 

Houston 

Atlanta 

Boston 

Dallas 

Riverside - San Bemardin0 

Phoenix - Mesa 

Minneapolis - St. Pad  

San Diego 

Orange County 

Nassau - Suffok 

St. Louis 

Baltimore 

Pittsburgh 

Oakland 

Seattle - Bellevue -Everett 
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22. 

23, 

24. Miami 

25. Newark 

26. Denver 

27. Portland -Vancouver 

28. San Francisco 

29. Kansas City 

30. SanJose 

31. Cincinnati 

32. Fort Worth - Arlington 

33. 

34. Sacramento 

35. S a n A n t O n i O  

36. Indianapolis 

37. Orlando 

38. Milwaukee - Waukesha 

39. Fort Lauderdale 

40. Columbus, OH 

41. LasVegas 

42. 

43, Bergen - Passak 

44. New Orleans 

45. Salt Lake City - Ogden 

46. Buffalo - Niagara Falls 

Tampa - St. Petersburg - Clearwater 

Cleveland - Lorain - Elyria 

F 

Norfolk - Virginia Beach - Newport News 

Charlotte - Gastonia -Rock W 
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41. 

48. 

49. 

so. 

Greensboro -Winston Salem - High Point 

Nashville 

Hartford 

Providence - Fall River - Wanvick 

Source: March 1999 LERG; USTA UNE Report at 1-22 
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n APPENDIX C 

P 5 5 1.317. Standards for Requiring the Unbundling of Network Elements 

(a) Propriefmy Network Elements. A network element shall be considered to be 
proprietary if an incumbent LEC can demonstrate that it has invested 
resources to develoD DroDrietarv information or hctionalities that are 

Q 

_ _  - 
protected by patent, copyright or trade secret law. The Commission shall 
undertake the following analysis to determine whether a proprietary network 
element should be made available for purposes of section 251(c)(3) of the Act: 

(1) Determine whether access to the proprietary network element is 
“necessary.” A network element is “necessary” if, taking into 
consideration the availability of alternative elements outside the 
incumbent LEC‘s network, including self-provisioning by a requesting 
carrier or acquiring an alternative from a third-party supplier, lack of 
access to the network element precludes a requesting 
telecommunications carrier from providing the services that it seeks to 
offer. If access is “necessary,” then, subject to any consideration of 
the factors set forth under subsection (c) of this rule, the Commission 
may require the unbundling of such proprietary network element. 

(2) In the event that such access is not “necessary,” the Commission may 
require unbundling subject to any consideration of the factors set forth 
under subsection (c) of this rule if it is determined that: 

(A) The incumbent LEC has implemented only a minor 
modification to the network element in order to qualify 
for proprietary treatment; 

(B) The information or hnctionality that is proprietary in 
nature does not differentiate the incumbent LEC’s 
services from the requesting carrier’s services; or 

(C) Lack of access to such element would jeopardize the 
goals of the 1996 Act. 

(b) “on-Proprietmy Network Elements. The Commission shall undertake the 
following analysis to determine whether a non-proprietary network element 
should be made available for purposes of section 251(c)(3) of the Act: 

(1) Determine whether lack of access to a non-proprietary network 
element “impairs” a carrier’s ability to provide the service it seeks to 
offer. A requesting carrier’s ability to provide service is “impaired” if, 
taking into consideration the availability of altemative elements 
outside the incumbent LEC’s network, including self-provisioning by 
a requesting carrier or acquiring an alternative from a third-party 
supplier, lack of access to that element materially diminishes a 
requesting carrier’s ability to provide the services it seeks to offer. 
The Commission will consider the totality of the circumstances to 
determine whether an alternative to the incumbent LEC’s network 
element is available in such a manner that a requesting carrier can 
provide service using the alternative. If the Commission determines 

1 
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that lack of access to an element “impairs” a requesting carrier’s 
ability to provide service, it may require the unbundling of that 
element, subject to any consideration of the factors set forth under 
subsection (c). 

(2) In considering whether lack of access to a network element materially 
diminishes a requesting carrier’s ability to provide service, the 
Commission shall consider the extent to which alternatives in the 
market are available as a practical, economic, and operational matter. 
The Commission will rely upon the following factors to determine 
whether alternative network elements are available as a practical, 
economic, and operational matter: 

(A) Cost, including all costs that requesting carriers may incur 
when using the alternative element to provide the services it 
seeks to offer; 

@) Timeliness, including the time associated with entering a 
market as well as the time to expand service to more 
customers; 

(C) Quality; 
(D) Ubiquity, including whether the alternatives are available 

(E) Impact on network operations. 
ubiquitously; 

(c) In determining whether to require the unbundling of any network element 
under this rule, the Commission may also consider the following additional 
factors: 

(1) Whether unbundling of a network element promotes the rapid 
introduction of competition; 

(2) Whether unbundling of a network element promotes facilities- 
based competition, investment, and innovation; 

(3) Whether unbundling of a network element promotes reduced 
regulation; 

(4) Whether unbundling of a network element provides certainty to 
requesting carriers regardmg the availability of the element; 

( 5 )  Whether unbundling of a network element is administratively 
practical to apply. 

(d) Ifan incumbent LEC is required to provide nondiscriminatory access to a 
network element in accordance with 5 5 1.3 11  and section 25 l(c)(3) of the Act 
under 5 5 1.3 19 or any applicable Commission Order, no state commission 
shall have authority to determine that such access is not required. A state 
commission must comply with the standards set forth in this 5 5 1.3 17 when 
considering whether to require the unbundling of additional network elements. 
With respect to any network element which a state commission has required to 
be unbundled under 5 5 1.3 17, the state commission retains the authority to 
subsequently determine, in accordance with the requirements of this rule, that 
such network element need no longer be unbundled. 

P 5 51.3 19 Specific unbundling requirements. 

L 
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(a) Local Loop undSubloop. An incumbent LEC shall provide 
nondiscriminatory access, in accordance with § 51.3 11 and section 25 l(c)(3) 
of the Act, to the local loop and subloop, including inside wiring owned by 
the incumbent LEC, on an unbundled basis to any requesting 
telecommunications carrier for the provision of a telecommunications service. 

transmission facility between a distribution frame (or its equivalent) in 
an incumbent LEC central ofice and the loop demarcation point at an 
end-user customer premises, including inside wire owned by the 
incumbent LEC. The local loop network element includes all features, 
functions, and capabilities of such transmission facility. Those 
features, functions, and capabilities include, but are not limited to, dark 
fiber, attached electronics (except those electronics used for the 
provision of advanced services, such as Digital Subscriber Line Access 
Multiplexers), and line conditioning. The local loop includes, but is 
not limited to, DSI, DS3, fiber, and other high capacity loops. 

(2) Subloop. The subloop network element is defined as any portion of 
the loop that is technically feasible to access at terminals in the 
incumbent LEC’s outside plant, including inside wire. An accessible 
terminal is any point on the loop where technicians can access the wire 
or fiber within the cable without removing a splice case to reach the 
wire or fiber within. Such points may include, but are not limited to, 
the pole or pedestal, the network interface device, the minimum point 
of entry, the single point of interconnection, the main distribution 
frame, the remote terminal, and the feededdistribution interface. 

(1) Local Loop. The local loop network element is defined as a 

(A) Inside Wire. Inside wire is defined as all loop plant owned by 
the incumbent LEC on end-user customer premises as far as 
the point of demarcation as defined in 4 68.3, including the 
loop plant near the end-user customer premises. Carriers may 
access the inside wire subloop at any technically feasible point 
including, but not limited to, the network interface device, the 
minimum point of entry, the single point of interconnection, 
the pedestal, or the pole. 

(El) Technical fearibil@. If parties are unable to reach agreement, 
pursuant to voluntary negotiations, as to whether it is 
technically feasible, or whether sufficient space is available, to 
unbundle the subloop at the point where a carrier requests, the 
incumbent LEC shall have the burden of demonstrating to the 
state, pursuant to state arbitration proceedings under section 
252 of the Act, that there is not sufficient space available, or 
that it is not technically feasible, to unbundle the subloop at 
the point requested. 

technically feasible to unbundle subloops at a designated 
point, an incumbent LEC in any state shall have the burden of 

(C)  Bestpructzces. Once one state has determined that it is 
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demonstrating, pursuant to state arbitration proceedings under 
section 252 of the Act, that it is not technically feasible, or 
that sufficient space is not available, to unbundle its own 
loops at such a point. 

(D) Rules for collocation. Access to the subloop is subject to the 
Commission’s collocation rules at $9 51.321-323. 

(E) Single point ofinterconnection. The incumbent LEC shall 
provide a single point of interconnection at multi-unit 
premises that is suitable for use by multiple carriers. This 
obligation is in addition to the incumbent LEC’s obligation to 
provide nondiscriminatory access to subloops at any 
technically feasible point. Ifparties are unable to negotiate 
terms and conditions regarding a single point of 
interconnection, issues in dispute, including compensation of 
the incumbent LEC under forward-looking pricing principles, 
shall be resolved under the dispute resolution processes in 
section 252 of the Act. 

(3) Line conditioning. The incumbent LEC shall condition lines required 
to be unbundled under this section wherever a competitor requests, 
whether or not the incumbent LEC offers advanced services to the 
end-user customer on that loop. 

(A) Line conditioning is defined as the removal from the loop of 
any devices that may diminish the capability of the loop to 
deliver high-speed switched wireline telecommunications 
capability, including xDSL service. Such devices include, but 
are not limited to, bridge taps, low pass filters, and range 
extenders. 

(B) Incumbent LECs shall recover the cost of line conditioning 
from the requesting telecommunications carrier in accordance 
with the Commission’s forward-looking pricing principles 
promulgated pursuant to section 252(d)(1) of the Act. 

(C) Incumbent LECs shall recover the cost of line conditioning 
from the requesting telecommunications carrier in compliance 
with rules goveming nonrecurring costs in $ 5 1.507(e). 

@) In so far as it is technically feasible, the incumbent LEC shall 
test and report trouble for all the features, functions, and 
capabilities of conditioned lines, and may not restrict testing 
to voice-transmission only. 

(b) Network Interface Device. An incumbent LEC shall provide 
nondiscriminatory access, in accordance with $ 5 1.3 11 and section 25 l(c)(3) 
of the Act, to the network interface device on an unbundled basis to any 
requesting telecommunications carrier for the provision of a 
telecommunications service. The network interface device network element is 
defined as any means of interconnection of end-user customer premises wiring 
to the incumbent LEC’s distribution plant, such as a cross connect device used 
for that purpose. An incumbent LEC shall permit a requesting 

4 



Federal Communications Commission FCC 99-238 

telecommunications carrier to connect its own loop facilities to on-premises 
wiring through the incumbent LEC’s network interface device, or at any other 
technically feasible point. 

(c) Switching Capability. An incumbent LEC shall provide nondiscriminatory 
access, in accordance with 5 5 1.3 11 and section 25 l(c)(3) of the Act, to local 
circuit switching capability and local tandem switching capability on an 
unbundled basis, except as set forth in 5 5 1.3 19(c)( 1)(B), to any requesting 
telecommunications carrier for the provision of a telecommunications service. 
An incumbent LEC shall be required to provide nondiscriminatory access in 
accordance with 5 51.3 11 and section 251(c)(3) of the Act to packet switching 
capability on an unbundled basis to any requesting telecommunications carrier 
for the provision of a telecommunications service only in the limited 
circumstance described in 5 51.3 19(c)(3)(B). 

(l)(A) Local Circuit Switching Capabiliv, including Tandem 
Switching Capability. The local circuit switching capability network 
element is defined as: 

(i) Line-side facilities, which include, but are not limited to, the 
connection between a loop termination at a main distribution 
frame and a switch line card; 

(ii) Trunk-side facilities, which include, but are not limited to, the 
connection between trunk termination at a trunk-side cross- 
connect panel and a switch trunk card; and 

( i )  All features, functions and capabilities of the switch, which 
include, but are not limited to: 

(1) The basic switching function of connecting lines to 
lines, lines to trunks, trunks to lines, and trunks to 
trunks, as well as the same basic capabilities made 
available to the incumbent LEC’s customers, such as a 
telephone number, white page listing and dial tone, and 

providing, including but not limited to, customer 
calling, customer local area signaling service features, 
and Centra, as well as any technically feasible 
customized routing hnctions provided by the switch. 

(B) Notwithstanding the incumbent LEC’s general duty to unbundle local 
circuit switching, an incumbent LEC shall not be required to unbundle 
local circuit switching for requesting telecommunications carriers when 
the requesting telecommunications carrier serves end-users with four or 
more voice grade @SO) equivalents or l ies,  and the incumbent LEC’s 
local circuit switches are located in: 

(2) All other features that the switch is capable of 

(i) The top 50 Metropolitan Statistical Areas as set forth in Appendix 
B of the Third Report and Order and Fourth Further Notice of 
Proposed Rulemaking in CC Docket No. 96-98, and 
(ii) In Density Zone 1, as defined in 5 69.123 on January 1, 1999. 

(2) Local Tandem Switching Capability. The tandem switching capability 
network element is defined as: 

5 
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(A) Trunk-connect facilities, which include, but are not limited to, the 
connection between trunk termination at a cross connect panel and switch 
trunk card; 
(B) The basic switch trunk finction of connecting trunks to trunks; and 
(C) The finctions that are centralized in tandem switches (as distinguished 
from separate end office switches), including but not limited, to call 
recording, the routing of calls to operator services, and signaling 
conversion features. 

(3) Packet Switching Capability. (A) The packet switching capability network 
element is defined as the basic packet switching function of routing or 
forwarding packets, frames, cells or other data units based on address or other 
routing information contained in the packets, frames, cells or other data units, 
and the finctions that are performed by Digital Subscriber Line Access 
Multiplexers, including but not l i t e d  to: 

(i) The ability to terminate copper customer loops (which includes 
both a low band voice channel and a high-band data channel, or 
solely a data channel); 
(ii) The ability to forward the voice channels, if present, to a circuit 
switch or multiple circuit switches; 
(iii) The ability to extract data units from the data channels on the 
loops, and 
(iv) The ability to combine data units from multiple loops onto one 
or more trunks connecting to a packet switch or packet switches. 

(€3) An incumbent LEC shall be required to provide nondiscriminatory 
access to unbundled packet switching capability only where each of the 
following conditions are satisfied: 

(i) The incumbent LEC has deployed digital loop carrier systems, 
including but not limited to, integrated digital loop carrier or 
universal digital loop carrier systems; or has deployed any other 
system in which fiber optic facilities replace copper facilities in the 
distribution section (e.g., end ofice to remote terminal, pedestal or 
environmentally controlled vault); 
(ii) There are no spare copper loops capable of supporting the xDSL 
services the requesting carrier seeks to offer; 

( i )  The incumbent LEC has not permitted a requesting carrier to 
deploy a Digital Subscriber Line Access Multiplexer at the remote 
terminal, pedestal or environmentally controlled vault or other 
interconnection point, nor has the requesting carrier obtained a 
virtual collocation arrangement at these subloop interconnection 
points as defined by 3 51.319(b); and 

(iv) The incumbent LEC has deployed packet switching capability 
for its own use. 

(d) Znteroflce Transmission Facilities. An incumbent LEC shall provide 
nondiscriminatory access, in accordance with 5 5 1.3 1 1 and section 25 l(c)(3) of the Act, 
to interofice transmission facilities on an unbundled basis to any requesting 
telecommunications carrier for the provision of a telecommunications service. 

6 
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(1) Interofice transmission facility network elements include: 
(A) Dedicated transport, defined as incumbent LEC transmission facilities, 

including all technically feasible capacity-related services including, but 
not limited to, DSl, DS3 and OCn levels, dedicated to a particular 
customer or carrier, that provide telecommunications between wire centers 
owned by incumbent LECs or requesting telecommunications carriers, or 
between switches owned by incumbent LECs or requesting 
telecommunications carriers; 

(B) Dark fiber transport, defined as incumbent LEC optical transmission 
facilities without attached multiplexing, aggregation or other electronics; 

(C) Shared transport, defined as transmission facilities shared by more than 
one carrier, including the incumbent LEC, between end ofice switches, 
between end ofice switches and tandem switches, and between tandem 
switches, in the incumbent LEC network. 

(2) The incumbent LEC shall: 
(A) Provide a requesting telecommunications carrier exclusive use of 

interoffice transmission facilities dedicated to a particular customer or 
carrier, or use the features, functions, and capabilities of interofice 
transmission facilities shared by more than one customer or carrier. 

and capabilities that the requesting telecommunications carrier could use 
to provide telecommunications services; 

(B) Provide all technically feasible transmission facilities, features, functions, 

(C) Permit, to the extent technically feasible, a requesting 
telecommunications carrier to connect such interofice facilities to 
equipment designated by the requesting telecommunications carrier, 
including but not limited to, the requesting telecommunications carrier’s 
collocated fbcilities; and 

telecommunications carrier to obtain the fknctionality provided by the 
incumbent LEC’s digital cross-connect systems in the same manner that 
the incumbent LEC provides such functionality to interexchange carriers. 

(D) Permit, to the extent technically feasible, a requesting 

(e) Signaling N e w o h  and Call-Related Dafabmes. An incumbent LEC shall 
provide nondiscriminatory access, in accordance with 5 5 1.3 11 and section 25 l(c)(3) of 
the Act, to signaling networks, cd-related databases, and service management systems 
on an unbundled basis to any requesting telecommunications carrier for the provision of a 
telecommunications service. 

(1) Signaling Networks: Signaling networks include, but are not limited to, 
signaling links and signaling transfer points. 

(A) When a requesting telecommunications carrier purchases unbundled 
switching capability from an incumbent LEC, the incumbent LEC shall 
provide access from that switch in the same manner in which it obtains 
such access itself. 

(B) An incumbent LEC shall provide a requesting telecommunications carrier 
with its own switching facilities access to the incumbent LEC’s signaling 
network for each of the requesting telecommunications carrier’s switches. 
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This connection shall be made in the same manner as an incumbent LEC 
connects one of its own switches to a signaling transfer point. 

(2) Cull-Reluted Databases: Call-related databases are defined as databases, 
other than operations support systems, that are used in signaling networks for billing and 
collection, or the transmission, routing, or other provision of a telecommunications 
service. 

(A) For purposes of switch query and database response through a signaling 
network, an incumbent LEC shall provide access to its call-related 
databases, including but not limited to, the Calling Name Database, 91 1 
Database, E911 Database, Line Information Database, Toll Free Calling 
Database, Advanced Intelligent Network Databases, and downstream 
number portability databases by means of physical access at the signaling 
transfer point linked to the unbundled databases. 
Notwithstanding the incumbent LEC’s general duty to unbundle call- 
related databases, an incumbent LEC shall not be required to unbundle 
the services created in the AIN platform and architecture that qualify for 
proprietary treatment. 
An incumbent LEC shall allow a requesting telecommunications carrier 
that has purchased an incumbent LEC’s local switching capability to use 
the incumbent LEC’s service control point element in the same manner, 
and via the same signaling links, as the incumbent LEC itself. 
An incumbent LEC shall allow a requesting telecommunications carrier 
that has deployed its own switch, and has linked that switch to an 
incumbent LEC’s signaling system, to gain access to the incumbent 
LEC’s service control point in a manner that allows the requesting carrier 
to provide any call-related database-supported services to customers 
served by the requesting telecommunications carrier’s switch. 
An incumbent LEC shall provide a requesting telecommunications carrier 
with access to call-related databases in a manner that complies with 
section 222 of the Act. 

( 3 )  Service Management Systems: 
(A) A service management system is defined as a computer database or 

system not part of the public switched network that, among other things: 
(1) Interconnects to the service control point and sends to that service 

control point the information and call processing instructions needed 
for a network switch to process and complete a telephone call; and 

(2) Provides telecommunications carriers with the capability of entering 
and storing data regarding the processing and completing of a 
telephone call. 

(E%) An incumbent LEC shall provide a requesting telecommunications carrier 
with the information necessary to enter correctly, or format for entry, the 
information relevant for input into the incumbent LEC’s service 
management system. 

(C) An incumbent LEC shall provide a requesting telecommunications carrier 
the same access to design, create, test, and deploy Advanced Intelligent 
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Network-based services at the service management system, through a 
service creation environment. that the incumbent LEC urovides to itself 

@) An incumbent LEC shall provide a requesting telecommunications carrier 
access to service management systems in a manner that complies with 
section 222 of the Act. 

(0 Uperafor Services andDirecfory Assisfame. An incumbent LEC shall provide 
nondiscriminatory access in accordance with 4 51.3 1 1  and section 251(c)(3) of the Act to 
operator services and directory assistance on an unbundled basis to any requesting 
telecommunications carrier for the provision of a telecommunications service only where 
the incumbent LEC does not provide the requesting telecommunications carrier with 
customized routing or a compatible signaling protocol. Operator services are any 
automatic or live assistance to a consumer to arrange for billing or completion, or both, of 
a telephone call. Directory assistance is a service that allows subscribers to retrieve 
telephone numbers of other subscribers. 

(9) Operations Support Systems: An incumbent LEC shall provide 
nondiscriminatory access in accordance with 5 5 1.3 1 1 and section 25 l(c)(3) of the Act to 
operations support systems on an unbundled basis to any requesting telecommunications 
carrier for the provision of a telecommunications service. Operations support system 
functions consist of pre-ordering, ordering, provisioning, maintenance and repair, and 
billing functions supported by an incumbent LEC’s databases and information. An 
incumbent LEC, as part of its duty to provide access to the pre-ordering function, must 
provide the requesting carrier with nondiscriminatory access to the same detailed 
information about the loop that is available to the incumbent LEC. 

A 
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§ 5 1.5 Terms and defmitions 

Pre-ordering and ordering. Pre-ordering and ordering includes the exchange of 
information between telecommunications carriers about: current or proposed customer 
products and services; or unbundled network elements, or some combination thereof. 
This information includes loop qualification information, such as the composition of the 
loop material, including but not limited to: fiber optics or copper; the existence, location 
and type of any electronic or other equipment on the loop, including but not limited to, 
digital loop carrier or other remote concentration devices, feeder/distribution interfaces, 
bridge taps, load coils, pair-gain devices, disturbers in the same or adjacent binder 
groups; the loop length, including the length and location of each type of transmission 
media; the wire gauge(s) of the loop; and the electrical parameters of the loop, which may 
determine the suitability of the loop for various technologies. 

10 
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Separate Statement 
of 

Commissioner Susan Ness 

Re: Implementation of the Local Competition Provisions of the Telecommunications Act of 
1996, CC Docket No. 96-98 

Local competition is the cornerstone of the Telecommunications Act of 1996 (the Act). 
Under section 25 1 of the Act, Congress facilitated the transition from a monopoly to a 
competitive market for telecommunications services by creating three vehicles for entry: 
reselling the services of the incumbent local exchange carrier (ILEC) at retail prices less avoided 
costs; leasing one or more “unbundled network elements” (UNEs) from the ILEC at wholesale 
discounts; and offering facilities-based competition. Policy makers assumed -- but did not 
require -- that most new competitors would migrate over time to their own facilities as 
equipment availability and customer demand warranted. Initially, however, new entrants would 
need to use piece-parts of the incumbent’s network to establish a foothold in a market. - Just over three years ago, in our Local Competition Order, I voted to “unbundle” seven 
network elements under section 251(d)(2) of the Act. In January, the Supreme Court remanded 
to the Commission that section of our order dealing with unbundled network elements, finding 
that we had not adequately considered the “necessary and impair“ standard when we gave 
competitors “blanket access” to the incumbents’ networks.’ 

In August of 1996, with little local competition on the horizon, we took an expansive 
view ofwhat new entrants would need to jumpstart competition and a narrow view of the 
limitations embodied in section 25 l(d)(2). Today, with three years of experience to guide us, we 
have crafted a standard that balances the need to jumpstart competition with the need to preserve 
incumbent incentives to innovate and invest in new facilities. The analytical framework we adopt 
today facilitates efficient rather than inefficient competition - as Congress intended. 

Our new standard reconfigures the national list by paring down some elements and 
bolstering others. I write separately to elaborate on a few key points. 

Advanced Services 

I support our decision not to require unbundling of facilities used to provide advanced 
services, such as packet switches and DSLAMs. Incumbents argue that, if forced to unbundle 
such facilities, incumbents would have no incentive to deploy these new broadband networks in 

‘ ATBZT v. Iowa Utils. Bd., 119 S.Ct 721 (1999). 
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rural areas.* In many urban markets, we have witnessed competition from cable providers and 
other new entrants propel local exchange carriers to roll out xDSL service. But I am concerned 
about the limited availability of advanced services in rural America today. Advanced services 
are a key to rural economic renaissance, because they enable entrepreneurs to establish new 
businesses literally anywhere and strengthen the economic viability of established enterprises. If 
the incumbents are correct that unbundling inhibits investment in these areas, then I expect -- as 
a result of our action today --to see a surge in incumbent investment in facilities to provide 
advanced services to OUT rural communities. 

Unbundled Local Switching 

I support the majority’s decision to “carve out” an exemption from the general 
unbundling requirement for switches serving dense, urban markets. Lack of access to unbundled 
switching should not impair the ability of new entrants to provide service in these markets, 
especially if those competitors are targeting large and medium size businesses. Indeed, evidence 
in the record shows that most of the competitive facilities-based deployment has occurred in 
precisely these high-density zones. Although no fit will ever be perfect, we have given careful 
consideration to areas where competitors are self-provisioning or where there is a possibility that 
competitors can purchase from another provider -- two of the key factors that the Supreme Court 
said we failed to consider in our initial de~is ion.~ 

I have reservations, however, about the decision to require unbundling for small 
businesses with three lines or less. While 1 want to ensure that small businesses also have a 
choice of providers, I am concerned that addig  additional unbundling requirements in high 
density areas is not the best way to address the problem. A policy based on the number of 
telephone lines a customer orders could create consumer confinion and be an administrative 
nightmare. What happens, for example, if the number of l i e s  that a small business orders 
fluctuates seasonally (e.g., during the holiday season)? I fear that tracking the number of l i e s  in 
this manner imposes significant administrative costs on carriers and is potentially unenforceable. 
I am also concerned about undercutting those providers that have deployed their own switches 
and want to serve the small business community. 

In addition, unlike the majority, I would have required access to unbundled switching for 
all residences, rather than only those with three lines or less. There are instances where multiple 
families live together in a single residence, or students - all of who order their own telephone 

effect on the incentives of both CLECs and ILECs to invest and innovate in advanced services technologies, 
particularly in high-cost anas”); Comments of SBC, at 76-77 (warning that “consumers are harmed when new 
technologies never enter the mark& because of disincenlives created by a regulatory regime”); Comments of Bell 
Atlantic, at 43-44 (arguing that unbundling obligations for advanced services equipment would reduce incentives for 
incumbents to invest in such equipment); Comments of GTE, at 80 (stating that an unbundling rule for advanced 
services elements would “result in less innovation and [would] deprive consumers of valuable new b c e s ” ) .  See 
also Comments of USTA, at 40-42 (stating that an ILEC would be ‘‘unlikely to invest in deployment of new 
broadband networks and services if it knows that the Commission will [require unbundingl”). 

See Comments of US West, at 60 (aguing that unbundling advanced services elements would have a “dampening 2 

f i  

See 119 S.Ct at 735. 
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lines - share accommodations. Surely these instances meet the definition of “mass market” and 
should not be excluded from the exception. 

Operator Services and Directoty Assistance (OUDA) 

I am delighted that third-party providers of OS/DA are emerging to fill an increasing 
need for OS/DA services. However, the Act does not require incumbents to provide these third- 
party providers with nondiscriminatory access to directory  database^.^ This clearly hampers 
their ability to provide reliable directory assistance to those carriers that will now need to rely on 
a non-incumbent source for their OS/DA. I recognize that we have raised this issue in the 
context of another proceeding, which I hope will be resolved shortly. 

Combinations of UNEs and Special Access 

The order defers decision on whether there should be limited use restrictions for certain 
combinations of UNEs to avoid an opportunity for arbitrage for special access. While I agree 
that we should develop a hller record on this issue, I am hesitant to start down the slippery slope 
of adopting use restrictions on U N E s .  Nevertheless, I will withhold final judgment on these 
issues until I have reviewed the record developed in response to the Further Notice. I am 
particularly interested in finding out whether restricted use of UNE combinations might 
inadvertently lead to inefficient or unreliable network configurations. 

Conclusion 
f i  

We have adopted a workable framework that takes into account variations in the way that 
competition is developing in different areas of the country. We have reaffirmed the benefit of a 
national policy that provides competitors with the certainty they need to develop business plans 
and raise capital, and reduces the opportunity for hrther protracted litigation. As competition 
continues to take hold, we intend to scale back our unbundling requirements even hrther. Now 
that the new rules are in place, I urge all players to move beyond litigation and to embrace 
competition. 

47 U.S.C. 8 251@)(3). 
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November 3, 1999 

STATEMENT OF COMMISSIONER MICHAEL K. POWELL, 
DISSENTING IN PART 

Re: 7hird Report and Order and Fourth Further Notice of Proposed Rulemaking, 
Implementation of the Local Competition Provisions in the Telecommunications 
Act of I996 (CC Docket No. 96-98) 

As I have tried to impress on many occasions,’ the Supreme Court gave us a tall 
order in AT&T C o p  v. Iowa Utilities Bd. 
decision to provide competitive catriers with unbridled access to every element of the 
incumbent’s network at steeply discounted, cost-based prices. In particular, the Court 
rejected the previous Commission’s presumption in favor of unbundling the entire 
incumbent network, subject to potential exclusions that, in any event, never ~naterialized.~ 
That approach, the Court admonished, gave no effect to the limiting “necessary” and 
“impair” standards of section 251(d)(2). In place of this presumption, the Court ordered the 
Commission to surmount a high factual hurdle: the burden of demonstrating that each 
network element is unbundled only to the extent that, without it, competitive local exchange 
carriers (CLECs) would be impaired from providing service.4 

The Court rejected the previous Commission’s 

I thii the Commission has gone quite far in demonstrating that some CLECs 
would be impaired if denied access to several elements of the incumbent’s network. As 
such, I support much of this action. I believe we have failed, however, to demonstrate 
this with respect to switching functionality. I believe, furthermore, that the shortcomings 
of our attempt to apply the statutory standard to switching reveal more general and 
serious flaws in the type of impairment analysis we adopt here. Thus, I must respectfully 
dissent in part from this decision. 

The Commission Has Failed to Meet Its Burden of Showing That Failure to 
Unbundle Switching Would Impair C L E O  from Providing Service 

P 

I sincerely applaud my colleagues for the steps they have taken to consider the 
availability of switching outside the incumbent’s network, including self-provisioning. It is 
on the basis of many of these steps that I am able to support much of the decision in this 
area For my part, however, I do not believe the Commission has met its burden of showing 

See, e.g., Implementation of the Local Competition Provisions in the Telecommunications Act of I 

1996. CC Docket No. 96-98, Second Further Notice of Proposed Rulemaking, FCC 99-70 (rel. Apr. 16, 
1999) (statement of Commissioner Powell, dissenting in part). 

See AT&TCop. et al. v. Iowa Utils. Bd. et ol., 119 S .  Ct 721 (1999). 
Id. at 736 (holding Commission erroneously perceived a general obligation to unbundle that it 
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could sofien by ‘‘regulatory pmce”). As the Supreme Court indicated, the previous Commission provided 
“blanket access” virtually all sigruftcant elements of the incumbent’s network. Id. at 735. 

isolated exemptions from some undalying duty to make all network elements available. It requires the 
Commission to determine on a rational basis which network elements must be made available, taking into 
account the objectives of the Act and giving some substance to the ‘necessary’ and “impair’ 
requirements.”). 

See cJ 119 S. Ct. 721,736 C‘Section 251(d)(2) does not authorize the Commissionto create 4 
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that failure to unbundle switching would impair CLECs from providing service in the 
densest areas of the largest markets. Thus, I would have been prepared to leave switching 
off the unbundling list for the provision of service to all customers in access Zone 1, 
regardless of their size or type, and regardless of whether the incumbent is providing the 
“extended link“ or EEL. 

As the record amply demonstrates, the vast majority of CLEC switches are 
concentrated in these zones,5 amounting to multiple companies providing switch-based 
altemative service in the market. The tele-density in these zones, moreover, suggests that if 
CLECs chose to, they could economically serve relatively significant numbers of residential 
customers in these zones, particularly in multiple dweUing units (MDUs). Additionally, in 
light of the existence of special access service and our related decisions today regarding loop 
and transport, CLECs can potentially serve many residential and other customers even 
beyond Zone 1, Based on the evidence showing significant CLEC deployment using their 
own switches, I am unpersuaded that CLECs are materially impaired if they cannot obtain 
unbundled switching in Zone 1 .6 

The Rationale for Requiring the EEL as a Condition for Declining to Unbundle 
Switching Lacks Clarity 

With respect to the EEL, I am certainly persuaded that this functionality (which 
allows transmission from the CLEC’s switch to its customers via the incumbent’s facilities) 
will make it easier for CLECs to provide service. But the question the Court has mandated 
that we answer is not whether access to parts of the incumbent’s network makes it easier for 
CLECs, but whether denial of such access would “impair“ CLECs’ ability to provide service 
within the meaning of section 251(d)(2).’ If a network element satisfies this standard, then 
the Act requires that we make it available. Our decision today muddies an already 
complicated analysis. On the one hand, we insist that we cannot mandate the EEL pending 
the Eighth Circuit’s resolution of the appeal of our authority to require combinations of 
elements. On the other hand, in the face of repeated and well-documented incumbent 
requests to remove switching as an unbundled element, we provide sirong and direct 
incentives to incumbents to provide the EEL as a condition of such removal. To make 
matters worse, we do so even though we also conclude that our existing rules permit CLECs 
to obtain the same functionality as the EEL, at least in many circumstances, by simply 
converting special access services to network elements. I think the cleaner approach would 
have been to wait for the Eighth Circuit’s combination ruling or simply decide whether the 

- 

See, e.g., BellSouth Comments at 59. 
I should add, however, that my belief that declining to unbundle switching in Zone 1 would 

address many, bnt not all, of my concerns regarding geographic variations and the impact of those 
variations on our impairment analysk. By using a broad national approach based on bighlydisputed 
generalities, I still fear that the Commission has failed to pay adequate attention to the Court’s inseucti on 
that we assess the availability of elements outside the incumlxnt’s network, including self-provisiOning. A 
preferable option would have been to provide some time-limited ability for state commissions that perceive 
their markets are merent  to remove elements from the national list, based on a showing consistent with 
this decision and our existing des .  This authority was advccated by the vast majority of state commenters 
in this docket. See, e.g., Washington Utilities & Transportation Commission Comments at 2, California 
Public Utilities Commission Comments at 7, and New York Department of Public Service Comments at 5 .  
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m EEL should be made available itself as a network element. 

The Impairment Analysis is Based on Faulty Assumptions Regarding CLEC 
Facilities Deployment 

More generally, I believe the impairment analysis we adopt is based on poorly 
supported, or simply false, assumptions. For example, we assume that the few factors we 
examine closely (including cost, quality, ubiquity, timeliness, etc.) are sufficient to 
determine whether a CLEC would be impaired from providing service. Although the 
analysis purports to consider the totality of circumstances, we focus predominantly on 
cost. We assign almost no weight to other factors directly relevant to assessing whether a 
CLEC can become an effective competitor in a particular market or customer segment, 
such as CLECs’ ability to target market and the relative profit potential of serving 
different types of customers. 

The difficulties of this approach become apparent when we look at the facts. 
CLECs have deployed switches in numerous markets throughout the country. The Order 
suggests that CLECs may be deploying these switches despite significant impairment. 
Yet it is equally possible that the evidence of CLEC switch deployment means that 
CLECs, as a general matter, are not significantly impaired from competing if the 
incumbent is not forced to unbundle switching. By declining to consider seriously all of 
the factors relevant to impairment, we render ourselves powerless to demonstrate 
rigorously which of these two possibilities is reality. I am pleased that we have at least 
begun to acknowledge that there may be factors other than the few we emphasize that are 
relevant to the question of impairment. I am disappointed, however, that we cannot 
admit that evidence of CLEC switch deployment strongly suggests that CLECs are not 
significantly impaired without access to unbundled switching, both in areas in which 
CLECs have deployed switches and areas in which they have not done so. 

F- 

I am also uncomfortable with the extent to which the Order suggests that the 
primary reason CLECs have not deployed in some smaller markets is that they lack 
adequate access to the incumbent’s network. There are other obvious reasons why CLEC 
deployment has not yet reached some smaller markets. CLECs are profit maximizers and 
thus it is unremarkable that they first deploy circuit and packet switches in denser areas 
where they can reach more customers at lower cost. The simple absence of switch 
deployment in smaller markets tells us precious little. In sum, we don’t really know 
whether CLECs have not deployed in those markets because they are impaired or because 
they just have found it uneconomical to serve those areas, perhaps for reasons unrelated 
to UNE availability. 

The Impairment Analysis Unnecessarily Imports Collocation and Other Problems 
That Do Not Result Directly From Denying CLECs Access to UNEs 

Finally, I am troubled by the extent to which we are importing into the 
impairment analysis collocation and other problems that do not result directly from 
denying CLECs access to UNEs. To the extent collocation is a problem for CLECs /’. 
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hoping to deploy their own switches, for example, it is difficult to argue that this problem 
results from denying CLECs access to unbundled switching from the incumbent. Rather, 
in this situation, collocation is its own separate problem, which I would have preferred to 
address more directly (e.g., through stronger enforcement at the state or federal levels). 
In addition to my concern that this approach will muddy our impairment analysis, I w o w  
that it will ultimately prove futile. To the extent our collocation rules have been 
ineffective because they have not been sufficiently detailed or well-enforced, as some 
have alleged, I fail to see how imposing additional general requirements in the 
unbundling context will fix the underlying collocation problem. Instead, we may just be 
layering ineffective rules on top of ineffective rules. 

Conclusion 

f i  

Having said all that, I do generally support most of the remainder of the item, and I 
commend my colleagues and the Common Carrier Bureau for their diligence and hard work 
in working through these issues. Despite my misgivings about a few of the bottom lines, I 
fully recognize that an enormous amount of blood, sweat and tears have gone into the 
decisions we reach here. (I have cried some of these tears myself) The Bureau, in 
particular, is to be commended for bringing us this far in our efforts to grapple with the 
voluminous and highly-complex record that the parties have developed in this docket. 

4 
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STATEMENT OF COMMISSIONER MICHAEL K. POWELL, 
DISSENTING IN PART 

Re: Third Report and Order and Fourth Further Notice of Proposed Rulemaking, 
Implementation of the Local Competition Provisions in the Telecommunications 
Act of I996 (CC Docket No. 96-98) 

As I have tried to impress on many occasions,’ the Supreme Court gave us a tall 
order in AT&T COT. v. Iowa Utilities Bd. 
decision to provide competitive carriers with unbridled access to every element of the 
incumbent’s network at steeply discounted, cost-based prices. In particular, the Court 
rejected the previous Commission’s presumption in favor of unbundling the entire 
incumbent network, subject to potential exclusions that, in any event, never materiali~ed.~ 
That approach, the Court admonished, gave no effect to the limiting “necessary” and 
“impair” standards of section 251(d)(2). In place of this presumption, the Court ordered the 
Commission to surmount a high factual hurdle: the burden of demonstrating that each 
network element is unbundled only to the extent that, without it, competitive local exchange 
carriers (CLECs) would be impaired from providq ~erv ice .~  

The Court rejected the previous Commission’s 

I think the Commission has gone quite far in demonstrating that some CLECs 
would be impaired if denied access to several elements of the incumbent’s network. As 
such, I support much of this action. I believe we have failed, however, to demonstrate 
this with respect to switching functionality. I believe, furthermore, that the shortcomings 
of our attempt to apply the statutory standard to switching reveal more general and 
serious flaws in the type of impairment analysis we adopt here. Thus, I must respecthlly 
dissent in part from this decision. 

The Commission Has Failed to Meet Its Burden of Showing That Failure to 
Unbundle Switching Would Impair CLECs from Providing Service 

n 

I sincerely applaud my colleagues for the steps they have taken to consider the 
availability of switching outside the incumbent’s network, including self-provisioning. It is 
on the basis of many of these steps that I am able to support much of the decision in this 
area. For my part, however, I do not believe the Commission has met its burden of showing 

See, e.g., Implementation of the Local Competition Provisions in the Telecommunications Act of 1 

1996, CC Docket No. 96-98, Second Fuaher Notice of Proposed Rulemaking, FCC 99-70 (rel. Apr. 16, 
1999) (statement of Commissioner Powell, dissenting in pat). 

SeeAT&TCotp. etal. v. Iowa Utils. Bd e t d . ,  119 S. Q 721 (1999). 
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2 

3 

could soften by “regulato~~ grace’’). As the Supreme Court indicated, the previous Commission provided 
“blanket access” virtually all simcant  elements of the incumbent’s network. Id. at 735. 

isolated exemptions from some underlying duty to make all network elements available. It requires the 
Commission to determine on a rational basis which network elements must be made available, taking into 
account the objectives of the Act and giving some substance to the ‘necessary’ and “impair’ 
requirements.”). 
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/-- that failure to unbundle switching would impair CLECs from providing service in the 
densest areas of the largest markets. Thus, I would have been prepared to leave switching 
off the unbundling list for the provision of service to all customers in access Zone 1, 
regardless of their sue or type, and regardless of whether the incumbent is providing the 
“extended link” or EEL. 

As the record amply demonstrates, the vast majority of CLEC switches are 
concentrated in these 
altemative service in the market. The tele-density in these zones, moreover, suggests that if 
CLECs chose to, they could economically serve relatively significant numbers of residential 
customers in these zones, particularly in multiple dwelling units (MDUs). Additionally, in 
light of the existence of special access service and our related decisions today regarding loop 
and transport, CLECs can potentially serve many residential and other customers even 
beyond Zone 1. Based on the evidence showing significant CLEC deployment using their 
own switches, I am unpersuaded that CLECs are materially impaired if they m o t  obtain 
unbundled switching in Zone 1.6 

The Rationale for Requiring the EEL as a Condition for Declining to Unbundle 
Switching Lacks Clarity 

amounting to multiple companies providing switch-based 

With respect to the EEL, I am certainly persuaded that this functionality (which 
allows transmission from the CLEC’s switch to its customers via the incumbent’s facilities) 
will make it easier for CLECs to provide service. But the question the Court has mandated 
that we answer is not whether access to parts of the incumbent’s network makes it easier for 
CLECs, but whether denial of such access would “impair“ CLEW ability to provide service 
within the meaning of section 251(d)(2).7 If a network element satisfies this standard, then 
the Act requires that we make it available. Our decision today muddies an already 
complicated analysis. On the one hand, we insist that we cannot mandate the EEL pending 
the Eighth Circuit’s resolution of the appeal of our authority to require combinations of 
elements. On the other hand, in the face of repeated and well-documented incumbent 
requests to remove switching as an unbundled element, we provide strong and direct 
incentives to incumbents to provide the EEL as a condition of such removal. To make 
matters worse, we do so even though we also conclude that our existing rules permit CLECs 
to obtain the same functionality as the EEL, at least in many circumstances, by simply 
converting special access services to network elements. I think the cleaner approach would 
have been to wait for the Eighth Circuit’s combination ruling or simply decide whether the 

n 

See, e.g., BellSouth Comments at 59. 
I should add, however, that my belief that declining to unbundle switching in Zone 1 would 

address many, but not all, of my concerns regardmg geographic varia!ions and the impact of those 
variations on OUT impairment analysis. By using a broad national approach based on higblydisputed 
generalities, I still fear that the Commission has failed to pay adequate attentim to the Comt’s inshuction 
that we assess the availability of elements outside the incumbent’s network, including self-provisioning. A 
preferable option would have been to provide some time-limited ability for state commissions that perceive 
their makets are Merent to remove elements f?om the national list, based on a showing consistent with 
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in this docket. See, e.g., Washington Utilities & Transportation Commission Comments at 2, California 
Public Utilities Commission Comments at 7, and New York Department of Public Service Comments at 5 .  
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EEL should be made available itself as a network element. 

The Impairment Analysis is Based on Faulty Assumptions Regarding CLEC 
Facilities Deployment 

n 

More generally, I believe the impairment analysis we adopt is based on poorly 
supported, or simply false, assumptions. For example, we assume that the few factors we 
examine closely (including cost, quality, ubiquity, timeliness, etc.) are sufficient to 
determine whether a CLEC would be impaired from providing service. Although the 
analysis purports to consider the totality of circumstances, we focus predominantly on 
cost. We assign almost no weight to other factors directly relevant to assessing whether a 
CLEC can become an effective competitor in a particular market or customer segment, 
such as CLECs’ ability to target market and the relative profit potential of serving 
different types of customers. 

The difficulties of this approach become apparent when we look at the facts. 
CLECs have deployed switches in numerous markets throughout the country. The Order 
suggests that CLECs may be deploying these switches despite significant impairment. 
Yet it is equally possible that the evidence of CLEC switch deployment means that 
CLECs, as a general matter, are not significantly impaired from competing if the 
incumbent is not forced to unbundle switching. By declining to consider seriously all of 
the factors relevant to impairment, we render ourselves powerless to demonstrate 
rigorously which of these two possibilities is reality. I am pleased that we have at least 
begun to acknowledge that there may be factors other than the few we emphasize that are 
relevant to the question of impairment. I am disappointed, however, that we cannot 
admit that evidence of CLEC switch deployment strongly suggests that CLECs are not 
significantly impaired without access to unbundled switching, both in areas in which 
CLECs have deployed switches and areas in which they have not done so. 

A 

I am also uncomfortable with the extent to which the Order suggests that the 
primary reason CLECs have not deployed in some smaller markets is that they lack 
adequate access to the incumbent’s network. There are other obvious reasons why CLEC 
deployment has not yet reached some smaller markets. CLECs are profit maximizers and 
thus it is unremarkable that they first deploy circuit and packet switches in denser areas 
where they can reach more customers at lower cost. The simple absence of switch 
deployment in smaller markets tells us precious little. In sum, we don’t really know 
whether CLECs have not deployed in those markets because they are impaired or because 
they just have found it uneconomical to serve those areas, perhaps for reasons unrelated 
to UNE availability. 

The Impairment Analysis Unnecessarily Imports Collocation and Other Problems 
That Do Not Result Directly From Denying CLECs Access to UNEs 

Finally, I am troubled by the extent to which we are importing into the 
impairment analysis collocation and other problems that do not result directly from 
denying CLECs access to UNEs. To the extent collocation is a problem for CLECs n 
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f i  
hoping to deploy their own switches, for example, it is difficult to argue that this problem 
results from denying CLECs access to unbundled switching from the incumbent. Rather, 
in this situation, collocation is its own separate problem, which I would have preferred to 
address more directly (e.g., through stronger enforcement at the state or federal levels). 
In addition to my concern that this approach will muddy our impairment analysis, I worry 
that it will ultimately prove futile. To the extent our collocation rules have been 
ineffective because they have not been sufficiently detailed or well-enforced, as some 
have alleged, I fail to see how imposing additional general requirements in the 
unbundling context will fix the underlying collocation problem. Instead, we may just be 
layering ineffective rules on top of ineffective rules. 

Conclusion 

Having said all that, I do generally support most of the remainder of the item, and I 
commend my colleagues and the Common Carrier Bureau for their diligence and hard work 
in working through these issues. Despite my misgivings about a few of the bottom lines, I 
hlly recognize that an enormous amount of blood, sweat and tears have gone into the 
decisions we reach here. (I have cried some ofthese tears myself.) The Bureau, in 
particular, is to be commended for bringing us this far in our efforts to grapple with the 
voluminous and highly-complex record that the parties have developed in this docket. 
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Re: Implementation of the Local Competition Provisions of the Telecommunications 
Act of 1996, Third Report and Order and Fourth Further Notice of Proposed Rulemahng, CC 
Docket 96-98. 

4 
I concur in the result reached by today’s Order. Although I would not have interpreted 

section 25 l(d)(2) as the Commission has chosen to do, I believe that the statutory language is 
flexible enough to encompass the Commission’s approach.’ I emphasize, however, that there is 
much in the detailed and lengthy language of this Order that I cannot endorse. I would have 
preferred to adopt a far simpler set of unbundling requirements, based on a far more transparent 
analysis of the record. In my view, the Commission should exercise the authority that it has to 
establish nationwide unbundling requirements with the utmost circumspection, brevity, and clarity. 
The elaborate unbundling rules set forth in this Order are out of keeping with this principle. 
Complex rules benefit neither incumbent nor competing carriers. Rather, complexity leads to 
uncertainty and litigation, and in the end, the biggest losers will be the American consumers. It 
would therefore have been much better for us to have left many of the difficult matters that the 
Order purports to resolve to the negotiation and arbitration processes of section 252. State 
commissions are better equipped to address these intricate and individualized issues. 

/4 

I also write to express my disagreement with three particular issues that I believe the 
Commission has incorrectly resolved. 

The Commission Has Adopted an Inappropriate Exception to the Switching 
Unbundling Requirements. I concur in the Commission’s conclusion that, outside of certain 
densely populated areas (e.g., “density zone 1” of the top 50 metropolitan statistical areas in the 
country), local circuit switching should be unbundled nationwide on the basis of section 
25 l(d)(2). 

Within these densely populated areas, however, I do not believe that the Commission has 
articulated a defensible explanation why, consistent with section 251(d)(2), switching is to be 
available as an unbundled element in some peculiar circumstances, but not in others. In my view, 

’ The Commission’s current undexstanding of section 251(d)(2) is a substantial improvement over its previous 
co”c t ion  of this provision However, although this interpretation may be adequate, I believe that section 
251(d)(2) could be understood in a clearer and more economically consistent way. At a future date, therefore, I 
will comment more extensive@ on an economic framework for section 251(d)(2) that will complement the standard 
that the Commission adopts today. I do not endorse all of the concepts or discussion in this Order, but I concur in 
the basic notion that impairment should be grounded in materiality of harm and applied based on a national list. .n 
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the “impair” standard adopted today is flexible enough to permit the Commission to have come 
down either way on the question whether to require the unbundling of switching in densely 
populated areas. The record reveals that competitive carriers have deployed many switching 
facilities with significant capacity in many densely populated areas: and it M e r  shows that these 
carriers can use these switches to provide service to all classes of customers, regardless of the 
number of lines a customer has and regardless of whether the enhanced extended link (“EEL”) is 
available. At the very least, this deployment demonstrates that self-provisioning of switching is 
feasible in densely populated areas, and therefore, as Commissioner Powell observes, switching 
may not merit designation as an unbundled element in these regions. At the same time, however, 
it at least conceivable that under the “impair” standard some competitive carriers would face 
material differences in cost unless switching is unbundled, although such a determination must be 
grounded in facts. Although I do not think that such facts are in the record before us, I am wiUig 
to entertain the possibility that they might be established. 

I cannot agree, however, that the “impair“standard is so malleable that the Commission 
may predicate the unbundling of a network element on the individual circumstances of an 
incumbent or competing carrier. Indeed, in other parts of the order, the Commission properly 
rejects the notion that unbundling should be required based on individual determinations of 
impairment, citing administrative and other concerns. See UjVE Remand Order 1 66. Yet, despite 
this conclusion, the Commission chooses to base the availability of switching as a network 
element on whether an incumbent carrier has made available the EEL. Conditioning the 
availability of a network element in this way will result only in unproductive litigation and 
needless administrative expenses to determine whether the condition has been satisfied. I also 
share Commissioner Powell’s view that this aspect of the order may reflect an attempt to 
circumvent litigation that is currently pending in the United States Court of Appeals for the Eighth 
Circuit, which is considering whether the EEL may be deemed a network element under section 
25l(c)(3). 

F 

In addition, I do not believe that section 251(d)(2) permits the Commission to define 
switching as an unbundled element based on the number of lines that serve an individual customer. 
We have before us no clear evidence that there are material, switching-related differences in the 
cost of serving customers with different numbers of lines. Certainly, there is no basis whatsoever 
for concluding there are material differences in the cost of providing switching to customers with 
three lines, rather than four. I therefore cannot approve of the Commission’s conclusion that 
carriers in densely populated areas will be impaired in their ability to offer local telephone service 
to customers with three or fewer lines unless they have access to local circuit switching. 

Moreover, I think that basing the availability of a network element on the identity of the 
ultimate retail customer may well violate section 25 l(c)(3)’s requirement that access to network 
elements be provided on a “nondiscriminatory” basis. From a technological and economic 

’Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket 96-98, 
Third Report and Order and Fourth Further Notice of Pmposed Rulemaking, 77 282-283 (1999) (hereinafter “CINE 
Remand Ordez‘). 
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perspective, there is no difference between a carrier that serves four one-line customers and a 
carrier that serves one four-line customer. There is consequently no reason to discriminate 
between the two carriers by giving the first access to local circuit switching, but denying such 
access to the second. 

F i y ,  the administrative costs of implementing and enforcing the Commission’s 
meaningless distinction between three- and four-line customers are daunting. Because of 
differences in billing arrangements and the availability of bundled service offerings, it is often 
difficult (if not impossible) to determine exactly how many lines a given customer has. If there are 
price advantages associated with having fewer than four lines, enterprising customers may well 
discover ways of appearing to have fewer than four lines. And even if it were possible to know 
how many lines a customer has, there are substantial administrative costs associated with keeping 
track of a customer’s number of lines, and correspondingly, determining the network elements to 
which a competing carrier has access. The Commission offers no explanation how it plans to 
enforce the three-line restriction. How does it propose to handle the problem of a small business 
customer served by a competitor that has purchased unbundled switching from an incumbent, 
when that business decides to add a line, bringing its total number of lines from three to four? 
Does the Commission intend itselfto monitor the market to determine whether switching should 
be unbundled as to a particular end user? Does it intend for State commissions to undertake this 

r\ oversight function? 

In light of these legal and logistical difficulties, the appropriate course would have been 
simply to make switching available or unavailable as a network element in densely populated 
areas. I therefore dissent from the Commission’s decision to require unbundling of local circuit 
switching for requesting carriers in densely populated areas under the particular circumstances 
adopted today. 

The Further Notice of Proposed Rulemaking Is Unwarranted The Commission seeks 
further comment on whether it should impose restrictions on the use of the enhanced extended 
link for the provision of access services from an interexchange carrier’s point of presence to an 
end user. See UNE Remand Order 77 493-498. The concem is that competitors may purchase 
unbundled local loops and local transport at cost-based rates, combine these elements, and offer 
the combinations to customers as a substitute for the existing special access services they 
purchase from incumbents. In expmfe filings submitted to the Commission in late summer, 
various parties urged the Commission to restrict the uses t o  which competitors may put these 
combinations, to prevent competitors from undercutting the prices charged for special access 
services (which traditionally have included subsidies used to support universal service).’ 

See Letter from David G. Frolio, Attomey, BellSouth, to Lawrence F. Striding, Common Carrier Bureau, 3 

Federal Communications Commission, CC Docket 96-98 (filed Aug. 9, 1999); Letter from Michael E. Grambow, 
Vice President and General Counsel, SBC, to Lawrence F. Striding, Common Carrier Bureau, Federal 
communications Commission, CC Docket 96-98 (filed Aug. 11, 1999); Letter from Edward D. Young, III, Senior 
Vice President and Deputy General Counsel, Bell Atlantic, Heather E. Gold, Vice President - Industry Policy, 
Intermedia Communications Inc., Robert W. McCausland, Vice President -Regulatory and Intercomedon, 
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As an initial matter, I believe that Congress intended for the Commission to implement 
section 251’s requirements expeditiously and in a single proceeding - and then leave the market 
alone to function without government interference. To the extent that the Commission 
implements section 251 in a piecemeal fashion, as it apparently proposes to do,4 incumbent and 
competing local exchange carriers lack clear guidelines and certainty regarding their obligations 
and rights under the 1996 Act. I therefore object to the Commission’s Further Notice of 
Proposed Rulemaking as improperly drawing out the process of implementing section 25 1. 

In any event, the Further Notice is unnecessary, since the statute supplies no basis for 
restricting a competitor’s use of any network element or combination of network elements. The 
Commission resolved this very question in the Local Competifion First Reporf and Order, and 
there is no reason to revisit the conclusion that we reached there. In the Local Competition Firsf 
Reporf and Order, the Commission observed that section 25 l(c)(3) places no restriction on the 
uses to which a requesting carrier may put an unbundled network element.’ Nor does the Act 
authorize the Commission to limit the ways in which a requesting carrier may use an incumbent’s 
network elements. Section 251(c)(3) simply imposes on incumbents the duty to give requesting 
carriers nondiscriminatory access to unbundled network elements “for the provision of a 
telecommunications service.” 47 U.S.C. 5 251(c)(3). Thus, so long as a competitor uses 
unbundled network elements to provide “a telecommunications service” - and exchange access 
service is inarguably a telecommunications service -that use is permissible under section 
25 1 (c)(3). 

f l  

To the extent that incumbent carriers are worried that competitors will be able to offer 
combinations of network elements at prices that undercut the prices of incumbents’ special access 
services, that problem results not from the Commission’s local competition regulations, but from 
the structure of implicit access charges. As the Commission has recognized, requiring incumbents 
to include in their prices for access services implicit subsidies (as incumbents historically have 
been required to do) may place incumbents at a competitive disadvantage.6 But the solution to 

Allegiancetelecom, Inc., &Don Shepheard, Vice President, Federal Regulatory Affairs, Time Warner Telecom, to 
William E. Kennard, Chahan,  and Commissioners, Federal Communications Commission, CC D&et 96-98 
(filed Sept. 2,1999). 

For example, in March 1999, the Commission asked for comment on whether section 251(c)(3) requires an 
incumbent carrier to offer competitors access to the high frequency pohons of the incumbent’s local loops (a 
technology known as “line sharing” or ‘‘Speanun unbundling”). See Deployment of Wireline Services Oflering 
Advanced Telecommunications Capability, First Report and Order and Further Notice of Proposed Rnlemaking, 14 
FCC Rcd 4761 77 92-107 (Mar. 31, 1999). In my view, it would have been preferable to have consolidated the 
line-sharing issue into this proceeding. 

4 

See Implementation of the Local Competition Provisions of the TelecommunicationsAct of 1996, CC Docket 96- 
98, First Repart and Order, 11 FCC Rcd 15499, 15679 [7 3561 (1997) (hereinafter Local Competition First Report 
and Order). 
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this problem lies not in imposing restrictions on competitors’ uses of network combinations. 
Rather, the Commission should promptly revise its rules for access charges. See Texas Office of 
Public Utility Counsel v. FCC, 183 F.3d 393,425 (5th Cu. 1999). 

Not only would limiting competing carriers’ use of network elements be inconsistent with 
the statute, but also it would be bad policy. Congress did not intend for the Commission or state 
regulators to waste their resources policing the uses to which competitors put network elements. 

The Commission’s Decision To Review Its National List of Network Elements E v q  
Three Years Is ZllegaL The Commission announces that it plans to reexamine the list of network 
elements that are subject to the Act’s unbundling requirements every three years, beginning, 
presumably, in 2002. See UNE Remand Order fl 152. The Commission ignores entirely section 
11’s requirement that, “in every even-numbered year,” the Commission is required to “review all 
regulations issued under this Act in effect at the time of the review that apply to the operations or 
activities of any provider of telecommunications service” in order to determine whether those 
regulations continue to serve the public interest. 47 U.S.C. 5 161(a) (emphasis added). Section 
11 further directs the Commission to “repeal or modify any regulation” it determines is no longer 
necessary in the public interest. Id 9 161(b). The next biennial review process will occur in 
2000. 

By its plain terms, section 1 1 applies to all regulations issued under the Communications 
Act, including the unbundling requirements that the Commission adopts today. The Commission 
has no authority to ignore this requirement, even if it thinks such review is unneeded. To be sure, 
in its 2000 biennial review, the Commission might appropriately consider the short time the 
unbundling regulations had been in effect in assessing whether these requirements continue to 
serve the public interest. But it may not simply rewrite the law to suit its purposes. 


