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Ruth Nettles 08'5f03- 
From: Clark, Eileen [Eileen.Clark@pgnmaiI.com] 

Sent: 

To: Filings@psc.state.fl.us 

cc: Burnett, John; Stright, Lisa 

Monday, January 18,2010 10:18 AM 

Subject: Progress Energy Florida, Inc.'s Response in Opposition to NRDCISACE'S MOTION FOR 
RECONSIDERATION 

Attachments: Document.pdf 

This electronic filing is made by: 

John Burnett 
299 First Avenue N. 
PEF 151 
St. Petersburg, FL 33701 

John.burnettOpqnmail.com 
(727-820-5184 

Docket No.: 080408-E6 
I n  Re: Commission Review of Numeric Conservation Goals 
(Progress Energy Florida, Inc.) 

On behalf of Progress Energy Florida. 

Consisting of 6 pages. 

The attached document for filing is: 
PEFs Response I n  Opposition to NRDC/SACES Motion for Reconsideration. 

€ ~ C ~ b  
Sr .  Legal Secretary t o  
Alex Glenn, General Counsel Florida 
John Burnett. Associate General Counsel 
Progress Energy Florida 
299 First Avenue N., PEF151 
St. Petersburg, FL 33701 
eileen.clark@pgnmail.com 
VNet: 230-5785 
Outside: 727-820-5785 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Commission review of numeric conservation 
goals (Florida Power & Light Company) 

In re: Commission review of numeric Conservation 
goals (Progress Energy Florida, Inc.) 

In re: Commission review of numeric conservation 
goals (Tampa Electric Company) 

In re: Commission review of numeric Conservation 
goals (Gulf Power Company) 

In re: Commission review of numeric conservation 
goals (Florida Public Utilities Company) 

In re: Commission review of numeric conservation 
goals (Orlando Utilities Commission) 

In re: Commission review of numeric conservation 
goals (EA) 

I 

Docket No. 080407-EG 

Docket No. 080408-EG 

Docket No. 0 8 W - E G  

Docket No. 080410-EG 

Docket NO. 08041 1 -EG 

Docket No. 080412-EG 

D0d;etNo. 080413-EG 

Filed: January 18,20 10 

PROGRESS ENERGY FLORIDA. INC.’S RESPONSE IN OPPOSITION TO 
NRDC/SACE’S MOTION FOR RECONSIDERATION 

Progress Energy Florida, Inc. (“PEF” or the “Company”), hereby submits rhis Response 

in Opposition to NRDCISACE’s Motion for Reconsideration in this m&er and states as follows: 

1. On January 14,2010, NRDC/SACE filed a consolidated response in opposition to PEF’s 

January 12,2010 motion for reconsideration along with its own motion for reconsideration. 

NRDUSACE’s motion for reconsideration begins on page 8 of their consolidated 

responsehotion and asks the Commission to ”reconsider the entire question of whether the two- 

year payback screen should be used at all and, if it is only willing to approve a portion of the 

two-year payback measures, consider other methods of doing this.” Consolidated 

ResponseNotion, Page 8, Paragraph 13. 
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2. In support of its motion asking the Commission to revisit its ruling on the use of a two- 

year payback screen and the method the Commission used to apply that screen in its order, 

NRDClSACE provide the following three arguments: 

1. Several Commissioners expressed ‘‘strong reservations” in this case regarding 
the two-year payback screen; 

2. Commissioner Clark expressed concerns in a 1994 hearing; and 
3. The two-year payback “simply does not make sense.” 

Consolidated RaponseRviotion , Pages 8-9, Paragraph 15. As discussed in the following 

patagraphs, none of these three arguments meet the legal standard for reconsideration, and 

NRDCISACE’s motion should be denied 

3. Amotion for reconsideration must identify a point of fact or law that the Commission 

overlooked or failed to consider m rendering the order. In re: Petition for determination of need 

for electrical wwer ulant in Tavlor Countv bv Florida Municiual Power Anencv. JEA. Re& 

Creek Imomvement District. and Citx of Tallahassee, Order No. PSC 06-1028-FOF-EU, 2006 

Fla. Puc Lexis 650 (Dec. 1 1,2006), citing Stewart Bonded Warehouse. h c .  v. Bwis, 294 So. 2d 

315 (Fla 1974), Diamond Cab Co. v. King, 146 So. 2d 889 (Fla 1962); Pmmee v. Ouain tsnce, 

394 So. 2d 162 (Fla. 1“ DCA 19811, and State ex. ReI. Javtex Realtiv Go. v. Green2 105 So. 2d 

817 (Fla. 1” DCA 1958). This is the “sole and only purpose” of a motion for reconsideration. 

w, 105 So. 2dat 818. 

Further, an evidentiary matter is not “overlooked” or “misapprehended” by the 

Commission merely because a movant says it was. “Frequent violations” masquerading as 

matters ‘‘overlooked” or “not considered” include “. . .(2) arguing or quarrelling with the 

[commission] over the correctness of its conclusions on the points it has considered and decided, 

(3) advancing new or other points or theories not previously relied on, and (4) rearguing the 

cause.. .” Sherwood v. State, 11 So. 2d 96,98-99 @la. 3d DCA 1959). Evidentiary matters, 

2 



therefore, are not “overlooked” or “misapprehended” when the movant asks the Commission to 

re-weigh the evidence and re-argues the case. In re: Complaint bv Ocean Prouerties. Ltd. et. al., 

against Florida Power & Light Co. conceminn thermal demand meter error, Order No. PSC-OS- 

1034-FOF-EI, Docket No. 030623-E1 (October 21,2005) (Yeweighing the evidence is not a 

sufficient rationale far granting reconsideration”), citing m. 105 So. 2d at 818. Indeed, if 

reconsideration is granted based on re-weighing or re-arguing evidence it is reversible error on 

appeal. Stewart Bonded Warehouse. Inc., 294 So. 2d 317-318. 

4. Reviewing the three justifications that NRDC/SACE offer in support of their motion in 

the context of the controlling law, it is evident that NRDC/SACE’s motion does not state proper 

grounds for reconsideration. First, the fact that several Commissioners allegedly expressed 

“strong reservations” in this case regarding the two-year payback screen cannot, by definition, be 

facts that the Commissioners did not consider. In other words, the fact that those Commissioners 

expressed such reservations but then issued a vote &er expressing them necessarily means that 

they were previously considered and given whatever weight due to them in the hearing. Second, 

the fact that former Commissioner Clark allegedly expressed unspecified concerns in a 1994 

hearing is irrelevant to the decision that this Commission made in its order and also is evidence 

that NRDC/SACE put forward during the hearing, which this Commission has already 

considered. Finally, stating an opinion that the two-year payback “simply does not make sense” 

does not constitute proper grounds for reconsideration and is, in any event, an argument that 

NRDG/SACE and their witnesses made at the hearing, which the Commission has already 

considered. 

WHEREFORE, based on all the reasons stated above, PEF respectfully reqnests that the 

Commission deny SACEfl\TRDC’s Motion for Reconsideration. 
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RESPECTFULLY SUBMITTED this 18'" day of J 

By: 

ess Energy Senrice Co., LLC 
100 Central Avenue 
St .  Petemburg, FL 33701-3324 
Telephone: (727) 820-5 184 
Facsimile: (727) 820-5249 
E-Mail: john.bumett@wn mail.com 

Attorneys for F'R~RESS ENERGY FLORIDA 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy 

Mail this 18" day of January, 2010 to all pa&% of record 

foregoing has been furnished via U.S. 

Florida Public Utilities Company 
Mr. John T. English 
P. 0. Box 3395 
West Palm Beach, FL 33402-3395 
Phone: (561) 838-1762 
FAX: (561) 833-8562 

Susan Clark 
Radey Law Firm 
301 South Bronough Street, Suite 200 
Tallahassee, FL 32301 

I 
Florida Solar Coalition 
Suzanne Brownless 
Suzanne Brownless, PA 
I975 Buford Blvd. 
Tallahassee, FL 32308 

J I& T. BURNETT L Southern Alliance for Clean 

AirMatural Resources Defense 
E. Leon Jacobs, Jr. 
d o  Williams & Jacobs, LLC 
I720 South Gadsden St.  
MS 14, Suite 201 
Tallahassee, FL 32301 

Jeremy Susac, Executive Director 
Florida Energy and Climate 
Commission 
d o  Governor's Energy Office 
600 South Calhoun St., Suite 25 1 
Tallahassee, FL 32399-0001 

Office of General Counsel 
Katherine Fleming, Esquire 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
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JEA 
Ms. Teala A. Milton 
V.P., Government Relations 
21 West Church Street, Tower 16 
Jacksonville, FL 32202-3158 
Phone: (904) 665-7574 
FAX: (904) 665-4238 
Email: miltta@iea.com 

Orlando U t i l i e s  Commission 
Randy Halley 
100 W. Anderson Street 
Orlando, FL 32802 
Phone: 407418-5030 

Email: rhallevmou c.com 
FAX: 407-423-9198 

Beggs & Lane Law Firm 
Steven R. Griffin 
501 Commendencia Street 
Pensacola, FL 32502 
Phone: 850-432-2451 
Email: srg@,bemslane.com 

Florida Power & Light Company 
Mr. Wade Litchfield 
215 South Monroe Street, Suite 810 
Tallahassee, FL 32301-1859 
Phone: (850) 521-3900 
FAX: 521-3939 
Email: wade litchfieId(iih I.com 

Lakeland Electric 
Jeff Curry 
501 East Lemon Street 
Lakeland, FL 33801 
Phone: 863-834-6853 
Email: jeff.currv~lakelandelectric,com 

George S. Cavros, Esq., P.A. 
120 E Oakland Park Blvd., Suite 10 
Ft. Lauderdale, FL 33334 

Orlando Utilities Commission 
W. Chris Browder 
100 W. Anderson Street 
Orlando, FL 32802 
Phone: 407-236-9698 

Email: cbrowder@ouc.com 
FAX: 407-236-9639 

Messer Law Firm 
Norman H. Horton, Jr. 
Post Office Box 15579 
Tallahassee, FL 32317 
Phone: 850-222-0720 
FAX: 2244359 
Email: nharton@lawfla.com 

GuMPower Company 
Ms. Susan D. Ritenour 
One Energy Place 
Pensacola, FL 32520-0780 
Phone: (850) 444-6231 

Email: sdriteno@southemco.com 
FAX: (850) 444-6026 

Ausley Law Firm 
Lee L, WillidJames D, Beasley 
Post Office Box 391 
Tallahassee, FL 32302 
Phone: 850-224-9115 
FAX 222-7560 

Tampa Electric Company 
Ms. Paula K. Brown 
Regulatory Affairs 
P.O.Box111 
T~a ,FL33601-0111 
Phone: (813) 228-1444 
Email: RePdeot@tecoenerev.com 

FlPUG 
John W. McWhirter, Jr. 
P.O. Box 33.50 
Tampa, FL 33601-3350 
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Florida Power & Light Company 
Charles A. Guyton 
Squire, Sanders & Dempsey, LLP 
215 South Monroe Sweet 
Suite 601 
Tallahassee, FL 32301 

FIPUG 
Vicki Gordon Kauhan 
Jon C. Moyle, Jr Keefe Anchors Gordon 
& Moyle, PA. 
118 North Gadsden Street 
Tallahassee, FL 32301 
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Florida Power & Light Company 
Jessica A. Can0 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, FL 33408 


