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PARTICIPANTS: 

K I M  CASWELL, Ve r i zon  F l o r i d a ,  Inc. 
DALE MAILHOT, Commission s t a f f .  

C H R I S  MOORE, on b e h a l f  o f  t h e  Commission s t a f f .  
HAROLD MCLEAN, Counsel to t h e  C o r "  S S i  on. 

STAFF RECOMMENDATION 

Issue 1: s h o u l d  t h e  Commjssion i s s u e  a declaratory 
statement t h a t  V e r i z o n  i s  n o t  requ i  r e d  t o  pay 
r e g u l a t o r y  assessment f e e s  on t h e  d i  r e c t o r y  
a d v e r t i  s i  ng revenues booked by i t s  affi 1 i ate company? 
Recommendation: NO. The C o m m i  ssi on should i s s u e  a 
declaratory s t a t e m e n t  t h a t  Ver i zon  i s  requ i red  t o  pay 
r e g u l a t o r y  assessment fees  on t h e  d i  rectory 
adver t i  s i ng  revenues from t h e  d i  r e c t o r i  e s  f o r  areas 
w i t h i n  i t s  c e r t i f i c a t e d  t e r r i t o r y .  

I s s u e  2 :  shou ld  t h i s  docket  be c losed?  
Recommendation: Y e s .  I f  t h e  Commission vo tes  t o  
d i  spose o f  the p e t i t i o n  for  declaratory statement t h e  
docket  s h o d  d b e  closed . 
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CHAIRMAN J A C O B S :  Very Well. T h a t  b r i n g s  

us b a c k  t o  Item 3 .  

MS. MOORE: Commiss ioners ,  I t e m  NO. 3 i s  

t h e  peti  t i  on f o r  decf a r a t o r y  statement by 

Verizon Florida,  I n c . ,  formerly GTE Florida.  

Verizon has asked the Commiss ion t o  declare t h a t  

i t  i s  n o t  required t o  pay regulatory assessment 

f e e s  on i t s  yellow page advertising revenues, 

revenues that a r e  billed and collected by 

Verizon, b u t  which are  booked by i t s  d i rec tory  

affiliate. Verizon argues t h a t  t h e  revenues a re  

no t  i t s  own, b u t  belong t o  the affiliate, and 

therefore  i t  s h o u l d n ' t  have t o  pay regulatory 

assessment fees on those amounts. 

T h e  Commission has previously t rea ted  

yellow page revenues as revenues o f  t h e  

telecommunications company, even though there i s 

a n  a f f i l i a t e  involved, and i t  d i d  SO i n  a 1989 

show cause o rde r  s t a t i n g  that t h e  

tel.ecommuni cations company cannot ci  rcumvent t h e  

regulatory assessment f e e  s t a t u t e  by redi r e c t i  n g  

the  revenues t o  a n  a f f i l i a t e .  

Historical1y, they've been cons ide red  t h e  

t e l  ecommuni c a t i o n s  company's revenues f o r  b o t h  

regulatory assessment fee  purposes and f o r  

ACCURATE STENOTYPE REPORTERS,  I N C .  
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ra temak ing .  The f a c t  t h a t  v e r j z o n  i s  not r a t e  

regulated doesn't change  t h e  -- there's n o t h i n g  

i n t h e  RAF s t a t u t e ,  t h e  r e g d  a t o r y  assessment 

f e e  s t a t u t e  t h a t  has changed, and p r i c e  

r e g u l a t e d  companies a r e  not exempt f rom t h a t  

statute The Cornmi ssi on has consi  d e r e d  t b e  

revenues t hose  o f  the company because they're 

made p o s s i b l e  a n d  i n t e g r a l l y  related t o  i t s  

b u s i  ness o f  p r o v i  d i  ng 1 oca1 exchange s e r v i  ce .  

I n  sum, staff doesn't believe t h a t  V e r i z o n  

has shown any circumstances o r  changes i n  

circumstances o r  t h e  law t h a t  would j u s t i f y  the. 

Commi s s i  on c h a n g i  ng i t s  pol  i c y .  

CHAIRMAN JACOBS : T h a t  compl e t e s  your  

summary? 

MS. MOORE: That's cor rec t .  

CHAIRMAN J A C O B S :  V e r y  we11 - The Company 

i s  here  to a d d r e s s  t h i s  i s s u e ?  

MS CASWELL: Y e s .  Con" s s i  oner s ,  t h e  

q u e s t i o n  i n  t h i s  case i s  whether Verizon F l o r i d a  

i s  required to pay r e g u l a t o r y  assessment f ees  

on ly  on i t s  own revenues o r  whether -it needs  to 

pay a f e e  on t h e  revenues of i t s  d i r e c t o r y  

affiliate as well. 

M r .  C h r i s t i a n  has passed out t h e  relevant 

ACC!JRATE STENOTYPE REPORTERS, INC. 
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s t a t u t e s  so you can f o l l o w  along w i t h  t h e  legal 

argument, which i s  ve ry  s imp le  and 

s t r a i  ght forward.  

Sect ion 364.336 o f  the F l o r i d a  S t a t u t e s  

s t a t e s  t h a t  each t e l  ecommuni c a t i o n s  company 

licensed i n  t h i s  state must pay t h e  Commission a 

f ee  each year on its gross o p e r a t i n g  revenues 

d e r i v e d  f r o m  intrastate b u s i n e s s .  C o n "  s s i  on 

R u l  e 25-4.0161, w h i  ch i m p l  ements t h e  s t a t u t e ,  

ref1 e c t s  t h e  same 1 anguage. 

I t ' s  a bas ic  p r i n c i p l e  o f  s t a t u t o r y  

c o n s t r u c t i o n  t h a t  i f  t h e  l a n g u a g e  o f  a s t a t u t e  

i s  unambiguous, t h e n  there's no need t o  l o o k  

beyond t h e  statute t o  i n t e r p r e t  i t .  I n  t h i s  

case,  t h e r e  i s  no a m b i g u i t y  i n  t h e  s t a t u t o r y  

language. 

coll ected on1 y from c e r t i  f i cated 

t e l  ecommuni c a t i  ons compani es and on1 y on t h e  

revenues they earn i n  t h i - s  s t a t e .  

Ve r i zon  F l o r i d a ,  a c e r t i f i c a t e d  

telecommunicat ions company, must pay a f e e ,  and 

o n l y  o n  t he  revenues V e r i z o n  F l o r i d a  i t s e l f  

e a r n s  i n  t h i s  state. 

The r e g u l a t o r y  assessment f e e  c a n  be 

So o n l y  

Ver i zon  F l o r i d a  does n o t  earn o r  book any 

d i  r e c t o r i e s  revenues. Rather ,  V e r i  zon 

I 
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D i r e c t o r i e s  pays verizon F l o r i d a  f o r  t h e  

s e r v i c e s  i t  p e r f o r m s  under contract.  

staff, however, t a k e s  the p o s j  t' ZT; that 

V e r i z o n  F l o r i d a  must pay a f e e  n o t  on ly  on i t s  

own revenues,  b u t  on the revenues of i t s  

d i rec tor ies  a f f i l i a t e .  In o t h e r  w o r d s ,  V e r i z o n  

F l o r i d a  h a s  t o  p r e t e n d  i t  has earned and booked 

these revenues f o r  purposes o f  c a l c u l a t i n g  i t s  

fee. 

There i s  no basis i n  S e c t i o n  364.336 to 

r e q u i r e  any company t o  pay a regulatory 

assessment f e e  on o t h e r  compani e s '  revenues. 

Indeed,  s t a f f  doesn't base i t s  p o s i t i o n  on t h e  

s t a t u t o r y  1 anguage i t s e l f ,  and instead i t  p o i n t s  

t o  a case f r o m  1989 concern ing u n i t e d  

Te1 ephone. staff says t h e  f a c t u a l  ci r c u m s t a n c e s  

i n  t h a t  case are no d i f f e r e n t  than t h e  ones 

p r e s e n t e d  here and that Ver i zon  h a s n ' t  c i t e d  any 

change i n  l a w  t h a t  w o u l d  d i c t a t e  a d i f f e r e n t  

result. 

s t a f f  may be r i g h t  about the s i m i l a r i t y  of 

t h e  f a c t s  of  t h e  united case a n d  t h i s  one, b u t  

s t a f f  i s  not correct about V e r i z o n ' s  f a i l u r e  t o  

c i t e  any change i n  l a w  t h a t  w o u l d  dictate a 

d i f f e ren t  r e s u l t .  On the c o n t r a r y ,  t h e  change 

ACCURATE SfENOTYPE REPORTERS, I N C .  
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t h a t  v e r i r o n  c i t e s  cou ld  h a r d l y  b e  more 

d ramat i c ,  and t h a t  i s ,  i n  1995 t h e  F l o r i d a  

L e g i s l a t u r e  d r a m a t i c a l l y  overhauled Chapter 364 

t o  open t h e  l oca l  exchange t o  c o m p e t i t i o n .  ~n 

r e t u r n ,  ILECS were g iven  t h e  o p p o r t u n i t y  t o  

e lec t  p r i  ce  regu l  a t i  on , thus  do i  ng away w i t h  

t r a d i t i o n a l  r a t e - o f - r e t u r n  r e g u l a t i o n .  

Ver i zon  became a p r i c e  capped ca r r i e r  o n  

January Ist, 1996. w i t h  t h a t  e l e c t i o n ,  Ver izon  

was exempted by s t a t u t e  f r o m  earni ngs regul a t i  on 

and t h e  requi rements o f  a71 t h e  s t a t u t e s  

assoc ia ted  w i t h  t h a t  t y p e  of  r e g u l a t i o n ,  

i n c l  u d i  ng Sec t ion  364.037, whi c h  r e q u i  r e s  

i m p u t a t i o n  o f  d i  rec tor ies  revenues f o r  

ratemaki  ng purposes . 
Again, t h e  date on t h e  U n i t e d  case i s  1989, 

several years  b e f o r e  t h e  advent o f  p r i c e  

r e g u l a t i o n  here.  T h e  u n i t e d  case w a s  never 

l i t i g a t e d ,  b u t  t h e  show cause and s e t t l e m e n t  

orders  there  were ostensi  b l y  a f u n c t i o n  of t h e  

Commi s s i  on ' s ra temaki  ng a u t h o r i  ty . The show 

cause o r d e r  i n d i  cated that t h e  d i  r e c t o r i e s  

revenues should be a t t r i b u t e d  to u n i t e d  t o  

p reven t  the c i  r c u m v e n t i  on o f  r e g u l  a t o r y  

assessment f e e s  th rough ,  q u o t e ,  a r e d i  r e c t i  on of 

ACCURATE STENOTYPE REPORTERS, I N C .  
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revenues to a f f i l i a t e d  companies. This i s  t h e  

same rationale T h e  s t a f f  uses in i t s  analysis 

he re .  

I n  f a c t ,  i t  goes even f u r t h e r ,  s t a t ing  t h a t  

Veri zon F1 o r i  d a '  s d e a l  i ngs w i t h  i t s  d i  rectori  es 

af f i  1 i a t e  i s n o t  a n  arm's-1 ength t ransac t i  on. 

T h i s  is r a t e  case language, pure  and s i m p l e .  

The s ta f f  i s  recommending a n  a f f i l i a t e  

adjustment f o r  p u r p o s e s  of c a l c u l a t i n g  the 

regulatory assessment f e e .  

Verizon v i g o r o u s l y  d i spu tes  t h e  s t a f f ' s  

concl  usi ons about V e r i  zon F1 ori  d a '  s re1 a t?  onshi p 

w i t h  i t s  d i r ec to r i e s  a f f - i l i a t e .  V e r i z o n ' s  

c o n t r a c t s  w i t h  a l l  i t s  a f f i l i a t e s  f u l l y  comply 

w i t h  the FCC' s a f f i  1 i ate t r a n s a c t i  ons ru-l es , 

and Verizon  F1 o r i  da i s n o t  r e d i  r e c t i  ng revenues 

anywhere. IT doesn ' t  earn  any revenues f r om 

d i  rectori  es other t h a n  those i t  o b t a i  ns f r om 

p rov i  d i  ng s e r v i  ces under con t rac t .  

In any event,  t h e  nature o f  Verizon 

Flor ida ' s  r e l a t i o n s h i p  w i t h  its affiliates i s  

no t  a relevant c o n s i d e r a t i o n  here. First and 

foremost, the  r e g u l a t o r y  assessment f e e  s t a ru t e  

gives  you no d i  s c r e t j  on to i n c l  u d e  affi 1 i a t e  

revenues i n a t e 1  ecommuni c a t i  ons car r i  er ' s f e e  

ACCURATE STENOT?'PE REPORTERS,  I N C .  
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c a l c u l a t i o n .  A s  you know, t h e  Commission o n l y  

h a s  t he  a u t h o r i t y  d e l e g a t e d  t o  i t  by the 

L e g i s l a t u r e ,  and  t h e  l a w  i s  v e r y  c l e a r  t h a t  if 

there  i s  any doubt about t h e  e x i s t e n c e  of a 

power, the f u r t h e r  exercise  o f  that p o w e r  shou ld  

be ar res ted .  

I n  a d d i t i o n ,  t h e  Cornmi s s i  on cannot engage 

i n  t h e  k ind  o f  ratemaking a n a l y s i s  t h a t  i s  

r e f 1  ec ted  i n t h e  recommendati on. Thi s w o u l  d 

v i  01 ate t h e  1 eg i  sl a t i  ve  p r o h i  b i  ti on on app l  y i  ng 

ratemaking treatment t o  p r i  ce capped c a r r i  e r s ,  

i n c l  udi  ng t h e  exp l  i ci t p r o h i  b-i ti on on 

d i  r e c t o r i  es revenues i mputa t i  on. 

under s t a f f ' s  a n a l y s i s ,  you would be 

perm i t ted  t o  d i  r e c t  any t e l  ecommuni c a t i o n s  

c a r r i e r  t o  i n c l u d e  i n  i t s  f e e  base any o r  a l l  o f  

t h e  revenues o f  any o f  the c a r r i e r ' s  a f f i l i a t e d  

companies. SO b e f o r e  you vo te  today, you s h o u l d  

ask yourse l f  whether y o u ' r e  sure t h e  L e g i s l a t u r e  

has g iven you t h i s  b road  d i s c r e t i o n ,  and you 

should be able  t o  c l e a r l y  i d e n t i f y  t h e  source  o f  

that d i  scret i  on i n t h e  s t a t u t e .  

staff recommends t h a t  i f  y o u  wish  t o  

re-eval  u a t e  y o u r  1 ongstandi ng p o l  i c y  on 

i m p u t a t i o n  o f  d i  r e c t o r i  es revenues, then you 

ACCURATE STENOTYPE REPORTERS, I N C .  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2 3  

24 

2 5  

- . .  - - -  

l o  

should h o l d  a hear ing  to develop a record to 

s u p p o r t  the change. 

w o n ' t  a n s w e r  the q u e s t i o n  w e ' v e  asked i n  ou r  

p e t i t i o n ,  which i s  whether you have the legal 

a u t h o r i t y  to main ta in  t h e  policy i n  t h e  f i  rst 

p lace .  

with -its a f f i l i a t e  w o u l d  assume you have t h e  

a u t h o r i t y  to cont inue t o  make an affiliate 

adjustment f o r  purposes o f  c a l c u l a t i n g  t h e  fee 

base. 

But t h a t  k i n d  o f  hea r ing  

A hear; ng a b o u t  V e r i  zon ' s r e 1  ati onshi  p 

If y o u  w a n t  a l e g a l  b r i e f  to f u r t h e r  

exp lore  t h e  i s s u e  we've r a i s e d ,  w e  w o u l d  b e  

happy t o  prov ide  i t , and you can d e f e r  t h i s  

m a t t e r  until you've had an o p p o r t u n i t y  t o  

f u r t h e r  examine t h e  legal i s sues  we've ra i sed .  

B u t  a hear ing  about Verizon's affiliate 

r e l a t i o n s h i p s  i s n ' t  go ing t o  h e l p  you r u l e  on 

t h e  p e t i t i o n  f o r  dec l  aratory r u l  i ng. 

Ver i zon  urges you t o  deny  t h e  

recommendation and f i n d  t h a t  t h e  s t a t u t e  d i d  not 

r e q u i r e  Ver izon  F l o r i d a  t o  pay a regulatory 

assessment f e e  on revenues t h a t  i t  n e j t h e r  earns 

nor books i n  t h i s  s t a t e .  

Thank you. 

CHAIRMAN JACOBS: Commissioners? 

ACCIJWTE STENOTYPE REPORTERS, I N C .  
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I have a question. c o u l d  you w a l k  m e  

through how your directory p r o c e s s  i s  h a n d l e d ?  

AS I understand i t ,  t h e r e  i s  a separate 

aff  i 1 i ate ; correct? 

MS. CASWELL: Correct. 

CHAIRMAN JACOBS: And t h a t  a f f i l i a t e  

actual 1 y pub1 i shes the d i  rectory? 

MS.  CASWELL : correct  . 
CHAIRMAN 7AC08S:  And t h e  advertising in 

t h a t  directory i s  b i l l e d  by t ha t  affiliate? 

MS. CASWELL: what happens i s  t h a t  w e  have 

a contract  -- Verizon Florida,  t h e  I L K ,  has a 

c o n t r a c t  w i t h  the  d i  r e c t o r i  es a f f i  1 i a t e  t o  

per fo rm certain functions,  such as b i l l i n g  and 

collection, f o r  the advertising i n  the 

d i  r ec to r i e s ,  so that Verizon, t h e  ILK, earns 

o n l y  t h e  revenues t ha t  i t  i s  d u e  u n d e r  t h a t  

contract .  There are no o t h e r  revenues. Ver izon  

F l o r i d a  doesn't keep any .revenues. 

book any  revenues. It d o e s n ' t  make anything 

other than  what i t  makes under t h e  contract w i t h  

D i  rectories. And D i  rector ies  has these s o r t s  of  

contracts w i t h  other non-affil i ated e n t i  t i e s  as 

w e l l ,  s o  i t ' s  t h e  same s o r t  o f  re lat ionship.  

It doesn't 

CHAIRMAN JACOBS: You' r e  O n l y  acting as a 

ACCU?,ATE STENOTYPE REFORTEi lS ,  INC. 
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billing a g e n t  f o r  your  d i  r ec to ry  -- 

MS. CASWELL: Y e s .  There may be o t h e r  

f u n c t i  ons t h e y  per fo rm,  b u t  b i  11 i ng and 

c o l l e c t i o n  i s  t h e  p r i m a r y  f e a t u r e ,  1 believe, of 

t h a t  c o n t r a c t .  

CHAIRMAN JACOBS: Those revenues are booked 

t o t a l l y  absent whatever  f e e ,  p rocess ing  f e e  i s  

p a i d  to t h e  ILEC? T h e y ' r e  booked totally t o  t h e  

a f f i  1 i a t e ?  

MS.  CASWELL: T h e y ' r e  booked by the 

d i  rec tor i  es company because i t ' s t h e  d i  rector i  es 

company t h a t  earns those  revenues. The I L E C  

does n o t  earn any revenues o t h e r  than w h a t  i t  

does under t h e  c o n t r a c t .  

CHAIRMAN JACOBS: Now, you a r g u e  t h a t  

364.037, I b e l i e v e  -- 

MS.  CASWELL: Y e s .  

CHAIRMAN JACOBS : -- c o n t r o l  s? 

MS.  CASWELL: W e l l ,  I mean, what c o n t r o l s  

here i s  364.336, w h i c h  i s  t h e  r e g u l a t o r y  -- 
CHAIRMAN JACOBS: I'm s o r r y .  I ' m  sor ry .  

R j  g h t .  

MS. CASWELL: Yes.  That's t h e  r e g u l a t o r y  

assessment f e e  s t a t u t e ,  and that's ve ry  clear .  

And I ' v e  got t h e  most r e l e v a n t  p o r t i o n s  

ACCURATE STENOTYPE REPORTERS, I N C .  
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under1 i ned. It says each t e l  ecommuni c a t i  o n s  

company 1 i censed o r  o p e r a t i  n g  under t h i  s chapter  

h a s  to pay a f e e  on i t s  g ross  o p e r a t i n g  revenues 

d e r i v e d  f r o m  i n t r a s t a t e  bus iness.  

The d i r e c t o r i e s  company i s  n o t  a 

te7 ecommuni c a t i o n s  company under t h e  d e f i  n i  ti on 

i n  chapter  364, and V e r i z o n  F l o r i d a  doesn't book 

any opera t i ng  revenues f r o m  t h e  d i  r e c t o r i e s  

company. SO a l l  w e  need t o  do i s  look a t  this 

s t a t u t e  to determine what your d e c i s i o n  should 

be .  

~n t h e  p a s t ,  w e  were under the belief t h a t  

s t a f f  had -- t h i s  has been  go ing  on f o r  q u i t e  

some t i m e .  u n i t e d  r a i s e d  t h e  i s s u e  i n  1989. we 

raised t h e  i s sue  i n  1996. Each time w e  raised 

t h e  i ssue ,  w e  were t o l d  t h a t  staff was going on 

the d i  r e c t o r i  es revenue i m p u t a t i  on s t a t u t e ,  

which was 364.037. And you a l so  have a 

Commission r u l e  which -- 1'11 have t o  c i t e  t o  

i t . 25-4.0405, wh ich  i s  not i n c l u d e d  i n  your  

packet .  That governs t h e  ra temak ing  t r e a t m e n t  

f o r  t e lephone  d i  r e c t o r y  adver t i  s i  ng revenues and 

expenses. we had been told t h a t  s t a f f  was u s i n g  

t h a t  s t a t u t e  and t h a t  r u l e  t o  jmpute  t h e  

revenues, t o  c o n t i n u e  t o  make u s  impute the  

ACCURATE STENOTYPE R E P O R T E R S ,  I N C .  
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revenues. 

Thi  s recommendation, however, says,  "NO, 

that's n o t  staff's view. w e ' r e  j u s t  go ing  on 

t h e  precedent under t h e  s t a t u t e  and t h e  

Commission's general a u t h o r j t y  t o  d o  t h i s  s o r t  

o f  t h i  ng. " 

so i f  you don't have 364.037 work ing  -- and 

you do no t ,  because we ' re  exempt f rom t h a t  under 

t h e  p r i c e  cap statute -- then what a u t h o r i t y  do 

you have? I d o n ' t  f i n d  any. 

Again, w e  n e e d  t o  l o o k  t o  t h e  language o f  

t h e  statute. And s t a f f ,  i n  m y  o p i n i o n ,  does n o t  

do t h a t  a t  a l l  i n  t h e  recommendation. They 

i g n o r e  the language o f  t h e  statute, and you 

c a n ' t  do that. You've g o t  t h e  d i s c r e t i o n  o n l y  

t h a t  t h e  Legislature has g iven  you, and nothing 

more. 

And I d o n ' t  know i f  t h e  u n i t e d  d e c i s i o n  was 

ever c o r r e c t ,  b u t  c e r t a i n l y  i n  t h e  wake of t h e  

p r i  ce cap regul  a t i  on, t h e  Commi s s i  on and t h e  

Leg i  sl a ture  ' s exp7 i ci t d i  r e c t i  ve t h a t  you cannot 

app ly  ratemaki ng t r ea tmen t ,  and t h e  exp l  i c i  t 

p r o h i  b i  ti on on d i  r e c t o r i  e s  revenues i m p u t a t i  on, 

t h e r e  7's a b s o l u t e l y  no b a s i s  t o  c o n t i n u e  t o  

impute those d i  r e c t o r i e s  revenues t o  V e r i z o n ,  

ACCURATE STENOTYPE REPORTERS, I N C .  
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t h e  I L K ,  f o r  any p u r p o s e ,  i n c l u d i n g  t h e  

regu l  a t o r y  assessment f e e  cal c u l  a t i  on. It's a 

s t r i c t  l e g a l  i ssue .  

COMMISSIONER JABER: M r .  Chairman, I have a 

ques t i on  o f  staff, i f  I -- 

CHAIRMAN JACOBS: G o  a h e a d .  

COMMISSIONER JABER: M s .  C a s w d 7  severa l  

t imes now I t h i n k  has made t h e  argument t h a t  you 

c a n ' t  read i n t o  t h e  statute more than  the 

a u t h o r i t y  t h a t  was g iven t o  you by t h e  

L e g i s l a t u r e .  Can you just b r i e f l y  comment on 

what you t h i n k  the p l a i n  meaning o f  t h e  s t a t u t e  

i s? 

MS. MOORE: well, I t h i n k  it does g i v e  t h e  

cornmi ss ion  t h e  a u t h o r i t y  and t h e  d i s c r e t i o n  t o  

determine what revenues are  -- t o  determine how 

gross  o p e r a t i n g  revenues from intrastate 

bus iness  are  t o  be ca lcu la ted .  And i n  do ing  

that, I don't t h i n k  that t h e  c o r p o r a t e  

r e s t r u c t u r i  ng can d i  c t a t e  w h a t  t h e  Con" ss ion  

i n t e r p r e t s  t h e  revenues t o  b e .  

Those were -- p & o r  t o  Sec t i on  364.037 

b e i  ng a d o p t e d ,  t h e  Commission a l w a y s  t r e a t e d  

a l l ,  100% o f  t h e  revenues f r o m  a d v e r t i s i n g  

revenues as those of the t e l  ecommuni c a t i o n s  

ACCURATE STENOTYPE REPORTERS, INC. 
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company. And when -037  was adopted, t h a t  merely 

took some of t h o s e  p r o f i t s  away f o r  t h e  b e n e f i t  

o f  t h e  shareholders .  1 t h i n k  t h e  Commission h a s  

a s t a t e d  that i t  w a s  an i n c e n t i v e  t o  --  

p r o f i  t-maki n g  i ncen t i ve .  

always s a i d  t h a t  i t  had the a u t h o r i t y ,  and I 

t h i n k  i t  does under t h e  s t a t u t e ,  t o  determine 

how t h e  g r o s s  o p e r a t i n g  revenues are  c a l c u l a t e d .  

B u t  t h e  C o n "  s s i  on has 

COMMISSIONER DEASON: L e t  me ask -- 

Ms. Caswell , l e t  me ask you t h i s  ques t i on .  As I 

understand y o u r  argument, you' r e  i n d i c a t i n g  t h a t  

s ince  Verizon,  t h e  incumbent L E C ,  is now exempt, 

s i n c e  it i s  no l o n g e r  sub jec t  t o  r a t e - o f - r e t u r n  

r e g u l a t i o n ,  i t  i s  exempt from t h e  requ i  rement t o  

i m p u t e  d i  r e c t o r y  a d v e r t i  s i n g  revenues, and 

because o f  t h a t ,  then the Commission no l o n g e r  

has the legal a u t h o r i t y  t o  i n c l u d e  d i r e c t o r y  

advertising as p a r t  o f  your revenue f o r  

c a l  cul a t i  on o f  r e g u l  atory assessment fees ; i s 

that co r rec t?  

M S .  CASWELL: Y e s ,  that's how i t ' s  stated 

i n  t h e  p e t i t i o n ,  because 364.051, which i s  t h e  

p r i c e  r e g u l a t i o n  s t a t u t e ,  s p e c i f i c a l l y  exempts 

p r i c e  capped c a r r i e r s  f r o m  364.037. I -- 

COMMISSIONER DEASON: W e l l ,  l e t  me ask you, 
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w e  no l o n g e r  have any j u r i s d i c t i o n  a t  a l l  over  

t h e  establishment o f  your r a t e s .  

M S .  CASWELL: Correct. 

COMMISSIONER DEASON: S o  w e  have no 

j u r i  s d i  c t i  on over  m a k i  ng a cal c u l  a t i  o n  as t o  

what your intrastate revenues are, o r  y o u r  

i n t r a s t a t e .  r a t e  base, o r  you r  a u t h o r i z e d  rate of  

r e t u r n ?  what 's  t h e  d i f f e r e n c e  -- under that 

a r g u m e n t ,  i t  seems t o  me t h a t  you cou ld  j u s t  as 

well argue t h a t  w e  have no j u r i s d i c t i o n  over  a n y  

o f  your revenues f o r  c a l c u l a t i o n  -- 
M S .  CASWELL: You have j u r i s d i c t i o n  t o  

ca lcu la te  t h e  fee b a s i s  on my revenues, w h a t  i t  

says h e r e ,  i t s  g r o s s  o p e r a t i n g  revenues, w h i c h  

means t he  ILEC'S gross  o p e r a t i n g  revenues. 

COMMISSIONER DEASON: And we d e f e r  to you 

t o  make t h a t  d e f i n i t i o n  as t o  what c o n s t i t u t e s  

your  revenue? 

MS. CASWELL: No.  W e  l o o k  at the S t a t U t e  

where i t says each t e l  ecommuni c a t i  ons company, 

and you look a t  me, t h e  I L E C ,  t h e  

t e l e c o m m u n i c a t i o n s  company, and you l o o k  a t  m y  

revenues. B u t  you d o n ' t  have a b a s i s  f o r  

l o o k i n g  a t  the revenues of m y  a f f i l i a t e ,  because 

that's n o t  a telecommunications company, and I 

ACCURATE STENOTYPE REPORTEX5 , I N C .  
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d o n ' t  book any o f  t h o s e  revenues.  

COMMISSIONER DEASON: B u t  w e  do r e q u i r e  you 

t o  p u b l i s h  and d i s t r i b u t e  -- a n d  you may have a n  

a f f i l i a t e  do i t ,  b u t  i t  i s  you r ,  t h e  incumbent 

LEC' s respons ib i  1 i ty t o  pub1 i sh a n d  d i  s t r i  b u t e ,  

accord ing  t o  our  r u l e  and requi rement ,  a 

d i  r e c t o r y  1 i s t i  ng t o  each s u b s c r i  ber . 
M S .  CASWELL: That's correct. 

COMMISSIONER DEASON: And y o u ' r e  t h e  one -- 

you choose then to use t h a t  as a b a s i s  t o  s e l l  

a d v e r t i s i n g  and t o  g a i n  g r e a t e r  revenue; 

c o r r e c t ?  

MS. CASWELL: Ver i zon ,  t h e  a f f i l i a t e ,  uses 

t h e  d i  r e c t o r y  t o  s e l l  a d v e r t i s i  ng. 

COMMISSIONER DEASON: And because you 

dec ide t o  p r o v i d e  this r e g u l a t e d  s e r v i c e  -- and 

I know yellow page a d v e r t i s i n g  is n o t  r e g u l a t e d  

pe r  s e .  

M S .  CASWELL: Correct. 

._ COMMISSIONER DEASON: You are n o t  requi red  

t o  do t h a t ,  b u t  you are r e q u i r e d  t o  publish and 

d i  s t r i  bu te  t h e  d i  r e c t o r y  1 i s t i n g s .  

t h a t  regulated requ i  remen t ,  and you choose t o  

have an a f f i l i a t e  do that, a n d  t h e r e  are 

revenues d e r i v e d  f r o m  t h a t  process ,  we have to 

Because o f  

ACCURATE STENOTYPE REPORTERS, I N C .  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2 3  

2 4  

25 

19 

i g n o r e  that when i t  comes to regulatory 

assessment f e e s  because you choose t o  h a v e  an 

a f f i  1 i ate d o  t h a t .  

MS. CASWELL: Yes, because those a r e  n o t  m y  

r evenues .  Those are  not revenues of t h e  

t e l  ecommuni cations a f f i  1 i ate -- I ' m  s o r r y .  

Those are  n o t  revenues o f  the t e l  ecommuni c a t i o n s  

ca r r i e r ,  and I do n o t  book those r e v e n u e s .  S O ,  

y e s ,  i t ' s  m y  v iew  t h a t  you cannot  take those 

i nto consi d e r a t i o n  when cal cul a t i  ng the fee. 

COMMISSIONER DEASON: S o  anytime you set up 

a separa te  a f f i l i a t e  t o  do  anyth ing ,  w e l l ,  then 

the company i s exempt f r o m  r e g u l  atory assessment 

fees? 

MS. CASWELL: That may w e l l  be t r u e .  

COMMISSIONER DEASON: So what i f  you s t a r t  

-- you s e t  up a separate affiliate to prov ide  

p r i v a t e  l i n e  service? 

M S .  CASWELL: Then that w o u l d  be a t e l  -- 
well ,  when you s a y  p r i v a t e  line, I mean, w e '  re 

t a l  k i  ng about a t e l  e c o m m u n i  ca t i ons  servi ce here;  

correct? I mean, most o f  the t h i n g s  that come 

b e f o r e  you w-i 11 b e  t e l  ecommuni ca t ions  s e r v i  ces . 
so i f  1 p u t  l i k e  my l o n g  distance in a s e p i r a t e  

a f f i  1 i ate, that's a t e l  ecommuni ca t i ons  servi  ce, 

. ACCURATE STENOTYPE REPORTERS, I N C .  
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and y o u '  r e  go ing t o  g e t  r e g u l a t o r y  assessment 

f e e s  on that. 

The r e g u l a t o r y  assessment f e e s  a r e  t i e d  t o  

the  cos ts  o f  regu l  ati ng t e l  ecommuni c a t i o n s  

companies, because that's what's u n d e r  your  

j u r i  s d i  c t i  o n .  They ' r e  n o t  ti ed t o  regu l  ati ng 

non- te l  ecommuni cations compani es  , because t h a t  

would make no sense.  Those companies are  not 

u n d e r  you r j u r i  s d i  cti on. 

D i r e c t o r i e s  has been a s p e c i a l  case,  

because when d i v e s t i t u r e  occurred,  the t h i  nk i  ng 

was t h a t  t h i s  would be an i m p l i c i t  s u b s i d y  f o r  

-- t o  prop up t h e  -- 

COMMISSIONER DEASON: We l l ,  l e t  m e  ask t h i s  

q u e s t i o n .  what i f  -- t h e  way you d e f i n e  

telecommunications s e r v i c e s  then,  i f  you set up 

a separate a f f i l i a t e  t o  do repa i r  work on your  

n e t w o r k ,  okay ,  and the customers a r e  charged f o r  

like a r e p a i r  on i n s i d e  w i r e  o r  s o m e t h i n g ,  would 

t h a t  be exempt then f r o m  r e g u l a t o r y  assessment 

fees? 

M S .  CASWELL: It probab ly  would. If you -- 

COMMISSIONER DEASON: 8ecause t h a t ' s  a 

r epa i r ,  and i t  doesn't meet  t h e  d e f i n i t i o n  o f  

tel ecommuni  c a t i o n s  --  

I 
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MS.  C A ~ W E L L  : It ' s n o t  a t e l  ecommuni c a t i  ons 

servi  ce ,  because you don ' t regu7 a t e  i n s i  de 

w i  r e .  YOU may r e g u l a t e  repa i  r s ,  though. YOU 

know, I would have to t h i n k  about t h a t .  Bu t ,  

y e s ,  i f  i t ' s non- te l  ecommuni cat-i ons s e r v i  c e  - -  

COMMISSIONER BAEZ : Are t h e r e  examp1 es 

b e s i d e s  d i r e c t o r i e s  where  we a r e  n o t  i m p u t i n g  

revenues f r om a f f i  1 i a t e s ,  customer s e r v i  ces? 

MS. CASWELL: Y e s ,  l o t s  of examples. We've 

g o t ,  you know, data -- w e l l ,  i t  used t o  t h e  GTE 

Data Serv i  ces,  GTE Supply  , G T E  Communi cat i  ons 

Company. we have those, you know, affiliates 

now u n d e r  t h e  name o f  Ve r i zon ,  and n o n e  o f  those 

g e t  imputed, j u s t  like you don't impute  any o f  

the revenues o f  any o f  t h e  ALECS' a f f i l i a t e s .  

You make those s o r t s  o f  adjustments i n  rate 

cases.  I n  our  1992 r a t e  case, f o r  i n s t a n c e ,  you 

did make some affiliate adjustments f o r  Data 

4 Serv i ces  Company, and t h e r e  were a coup le  of 

o t h e r s .  D i r e c t o r i e s  may have been one o f  them. 

Those were reversed on a p p e a l .  

But  t h e  f a c t  i s  t h a t  that's a ratemaking 

f u n c t i o n .  The o n l y  reason why d i  r e c t o r i e s  I 

t h i n k  p e r s i s t s  i s  that i t  w a s  c o d i f i e d  i n  the 

s t a t u t e  t h a t  you could make, i n  effect, t h i s  

P.CCURATE STENOTYPE REPORTERS, I N C  
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i m p u t a t i o n  on an ongoing b a s i s  w i t h o u t  a r a t e  

case because i t  was s t a t u t o r y .  B u t  it w a s  a 

r a t e m a k i  ng f u n c t i o n .  It's anachroni  s t i  c now 

because we are no l o n g e r  a r a t e  regulated 

company, and t h e  L e g i s l a t u r e  has s p o k e n  and 

s a i d ,  "Look, t h i s  i s  what you do u n d e r  a r a t e  

based  r e g u l a t i o n  scheme. It's n o t  what you do 

under a pr i ce  cap scheme." 

I n  all t h e  states  1 know o f  , w e  a r e  never  

t r ea t ed  -- w e  have no i m p u t a t i o n  i s s u e s  w h e r e  w e  

a r e  a p r i c e  capped c a r r i e r .  W e  d o  have them 

where w e ' r e  a r a t e  of return c a r r i e r .  

Commissions typically want t o  t ake  some o f  these 

revenues i n  rate cases a n d  i m p u t e  them t o  t h e  

company, just as t hey  make o t h e r  affiliate 

adjustments.  YOU know, it's not  unusual 

c e r t a i n l y  to see these k i n d s  of t h i n g s  i n  r a t e  

cases,  w i t h  d i r e c t o r i e s  as we11 as w i t h ,  you 

know, l o t s  o f  o t h e r  a f f i l i a t e s .  

And Commissioner Baez, you know, t ak ing  i t  

t o  i t s  l o g i  cal concl u s i  on, s t a f f ' s  argument 

would mean t h a t  you c o u l d  impute any o f  the 

revenues f r o m  any o f  t hese  af- f i  1 i a t e s  a n y t i  m e  

you f e l t  t h a t  p e r h a p s  there w a s  not an 

arm' s-1 ength re7 a t i  onshi p .  

. ACCURATE STENOTYPE R E P O R T E R S ,  I N C .  
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COMMISSIONER BAEZ: I'm s e e i n g  -- based on 

Commi s s i o n e r  Deason's comments, I'm seei ng some 

d i s t i n c t i o n .  I mean, i f  -- and 1 t h i n k  you 

brought  i t  up y o u r s e l f .  If i t  w a s  an affiliate 

t h a t  w a s  p r o v i  d i  ng a te7 ecommuni ca t i  ons  s e r v i  ce , 

then 1 t h i n k  t h e r e  would  be an issue as t o  what 

-- you know, t h e r e  would be an i m p u t a t i o n  i ssue ,  

because t h a t  would go d i  r e c t l y  t o  Comrni ss ioner  

Deason's i n f e r e n c e  t h a t  i f  we say, " A l l  r i g h t ,  

no a f f i l i a t e  imputation," then  you can j u s t  by 

way of co rpo ra te  r e s t r u c t u r i  ng t a k e  a1 1 t h e  

gross revenues out, t ake  a l l  o f  your  revenues 

o u t ,  o r  a t  l e a s t  the door i s  open f o r  t ha t .  

MS. C ~ W E L L :  Yes, b u t  I would -- 

COMMISSIONER BAEZ: And t h a t  would -- I ' m  

s o r r y .  G o  ahead .  

M S .  CASWELL: Yes. I w o u l d  just suggest 

t h a t  a c o r p o r a t i o n  i s  not going t o  make a 

d e c i s i o n  on, you know, how i t ' s  s t r u c t u r e d  on 

the b a s i s  o f  r e g u l a t o r y  -- 

COMMISSIONER BAEZ O f  r e g d  at0 r y  

assessment f e e s .  I agree. 

M S .  CASWELL: B u t  a17 o f  the I L E C s  have 

separate  d i  r e c t o r i e s  a f f i  1 i a t e s  h e r e  s o ,  1 

mean, staff ra ises  i n  i t s  recommendatjon t h e  

ACCURATE STENOP(PE REPORTERS, I N C .  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2 0  

21 

22 

2 3  

24 

2 5  

24 

p o i n t  about i t  be ing  u n f a i r  t h a t  w e  can, quote ,  

g e t  around t h e  r e g u l a t o r y  assessment fee statute 

by d o i n g  t h i s .  1 d o n ' t  see t h a t  p o i n t ,  because 

a1 1 t h e  ILKS have separate di r e c t o r j  es 

a f f i  1 i a t e s .  

CHAIRMAN JACOBS: You would agree,  though, 

t h a t  a valid f a c t o r  to s c r u t i n i z e  here i s  t h e  

l eve l  t o  which t h i s  i s  an arm's - length  

t ransac t i on?  

MS. CASWELL: A b s O f U t e l y  n o t .  That  is 

absol  u t e l  y n o t  re1 evant. 

CHAIRMAN JACOBS: Why no t?  

MS. CASWELL: Because this i s  n o t  a r a t e  

case, and my r e l a t i o n s h i p  w i t h  t h a t  affiliate i s  

n o t  relevant t o  l o o k i n g  a t  t h e  s t a t u t e  and 

seeing what revenues you can consider  f o r  

cal c u l  a t i  ng the regul atory -- 

CHAIRMAN JACOBS: So w e  s h o u l d  look  to 

determine how y o u r  d i r e c t o r y  a f f i l i a t e  got i t s  

mailing fist? 

MS.  CASWELL: No. I mean, what you should 

l o o k  a t  i s  t h e  c o n t r a c t .  The r e l e v a n t  f a c t  i s  

t h a t  t h e  ILEC g e t s  revenues from billing and  

c o l l e c t i o n s  and perhaps some o t h e r  t h i n g s  under 

t h e  contract. It ge ts  no th ing  e l se .  It books 

ACCIJRATE STENOTYPE REPORTERS,  I N C .  
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nothi ng el se. 

CHAIRMAN JACOBS: S o  i f  i n  y o u r  contract 

w i t h  your d i r e c t o r y  p u b l i s h i n g  a f f i l i a t e  t he re  

i s  n o  value exchanged f o r  t h e  marke t ing  o r  t h e  

mailing l i s t  t h a t  t h e y  g e t  t o  go out and s o l i c i t  

a d v e r t i s i n g ,  i s  t h a t  something t h a t  we should 

not Took a t ?  

MS. CASWELL: I ' m  n o t  sure i f  t h a t ' s  an 

element o f  t h e  c o n t r a c t ,  what you're r e f e r r i n g  

t o  as t h e  m a i l i n g  list. 1 don't know i f  i t ' s  i n  

t h e  c o n t r a c t .  

CHAIRMAN JACOBS: L e t s  l ook  -- l e t ' s  take  

another  aspec t  of it. In your c o n t r a c t  between 

t h e  a f f i l i a t e ,  the p u b l i s h i n g  a f f i l i a t e  and the 

I L E C ,  should w e  l o o k  a t  t h e  extent  t o  which 

those customers advert i  s e  i n that a f f i  1 i ate 

because o f  some v a l u e  f r o m  the Ver i zon  name? 

MS. CASWELL: No.  No. You should look a t  

t h e  -- 

CHAIRMAN JACOBS: W h y  not? 

MS. CASWELL: -- statute and what t h e  

s t a t u t e  allows you to do. 

chai m a n ,  you c o u l d  go t o  t h e  data serv ices  

a f f i l i a t e ,  and you cou ld  see what s o r t  o f  v a l u e  

you t h i n k  they d e r i v e  from be ing  associated w i t h  

I f  t h a t  were t r u e ,  

ACCUWTE STENOTYPE REPORTERS, I N C .  
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t h e  I L E C .  You c o u l d  g o  to our  C L E C s .  Y O U  c o u l d  

go t o ,  you know, any one o f  our  a f f i l i a t e s  and 

do t h e  same k i n d  o f  a n a l y s i s .  

And y o u ' r e  going t o  have t o  do i t  every s i x  

months when t h e  fee  i s  t o  b e  submi t ted .  ~ o u ' r e  

going t o  have t o  engage i n  t h i s  s o r t  o f  

ratemaking a n a l y s i s  eve ry  s i x  months t o  see i f  

you t h i  nk a1 1 these  a f f i  1 i ates have arm's4 ength 

t r a n s a c t i o n s  w i t h  t h e  I L E C .  That's t h e  l o g i c a l  

conc l  us ion  o f  t h e  staff ' s argument. YOU ' re 

going t o  have t o  do these m i n i  r a t e  cases over  

and over  and over .  

COMMISSIONER BAEZ: M r .  Chairman, I have 

a n o t h e r  ques t ion  f o r  s t a f f .  Ms. Moore, I'm 

read ing  .OSl(c), where i t  says t h a t  a p r i c e  

r e g u l a t e d  company i s  exempt from 364.037. 

T h a t  ' s t h e  d i  r e c t o r y  a d v e r t i  s i  ng revenue 

s t a t u t e .  BY be ing  exempt f rom tha t ,  what's t h e  

f u n c t i o n a l  e f f e c t  o f  t h a t  exemption? 

MS. MOORE: Simply  that the revenues a r e  no 

longer  considered f o r  r a t e  r e g u l a t i n g  purposes 

COMMISSIONER BAEZ: And how -- w e l l ,  to me 

i t  seems t h a t  t h e y ' r e  n o t  p a r t  o f  a d e f i n i t i o n  

any m o r e .  I mean, i s  that f a i r  to say? 

MS. MOORE: N o t  p a r t  O f  -- 

ACCURATE STENOTYPE REPORTERS, I N C  
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COMMISSIONER BAEZ: The d i r e c t o r y  -- t h e  

revenues f r o m  d i  r e c t o r y  a d v e r t i  s i  ng a r e  n o  

l o n g e r  p a r t  o f  t h e  d e f i n i t i o n  o f  something, p a r t  

o f  a b a s i s  f o r  something. 

MS. MOORE: For determin ing rates, y e s ,  a n d  

any o f  t h e  o b l i g a t i o n s  imposed by - 0 3 7  -- 

COMMISSIONER BAEZ: And t h a t ' s  t h e  on l y  

t h i n g  t h a t  i t ' s  exempt f r o m ,  f r o m  -- 

MS. MOORE: Y e s .  They're n o t  exempt f r o m  

t h e  r e g u l a t o r y  assessment f e e  statute, '336 o r  

350.113. 

COMMISSIONER BAEZ: W e l l ,  but i f  -- okay. 

If now i n  clear  terms, a s t a t u t e  t h a t  s a i d ,  you 

know, revenues w i t h  a c a p i t a l  R c o n s i s t  of- A ,  6 ,  

C ,  and D -- do you follow me? Let's t a k e  t h i s  

s t a t u t e .  Now a l l  of a sudden a company is 

exempt f rom what t h i s  revenues w i t h  a b i g  R is 

d e f i n e d  as ,  o r  a statute says,  okay, D n o  longer  

applies. would you still - d e f i n e  revenues w i t h  a 

b i g  R as A ,  B ,  C ,  and D? Do  you fo11ow w h a t  -- 
MS. MOORE: I f  t h e  s t a t u t e  says revenues 

are now de f ined  as this and  t h e y  d o n ' t  i n c l u d e  

yellow page a d v e r t i s i n g  --  

COMMISSIONER EAEZ: R i  g h t  . 
MS. MOORE: And t h a t  statute w a s  n o t  just 

ACCURATE STENOTYPE REPORTERS? I N C .  
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-- t h a t  d e f i n i t i o n  wasn't j u s t  t i e d  t o  t h e  r a t e  

r e g u l a t i o n ,  f o r  i n s t a n c e ,  i f  i t  was much 

b r o a d e r ,  so  t h a t  t h e  r e g u l a t o r y  assessment f e e  

statute s a i d  t h e  f e e  i s  p a i d  on the revenues, 

then I would s a y ,  no, they wouldn't have to -- 

COMMISSIONER BAEZ: SO y o u ' r e  just g o i n g  o n  

the f a c t  t h a t  t h e r e  i s n ' t  an e x p l - i c i t  exemption 

f r o m  t h e  regulatory assessment fees ,  from t h e  

c o u n t i n g  o f  d i  rectory revenues when you ' r e  

cal cul a t i  ng r e g u l a t o r y  assessment f e e s ,  t h a t  

t h e y '  re two d i f f e r e n t  t h i n g s ,  ratemaking and  

c a l  cul a t i  ng t h e  f e e s ,  t h a t  t h e y '  r e  t w o  d i f f e r e n t  

bases? 

M S .  MOORE: Y e s ,  y e s .  

COMMISSIONER BAEZ: Was there  ever a time 

when t h e y  c o i n c i d e d ,  1 mean, when t h e  bases are  

t h e  same, what you calculate  your  RAFs and w h a t  

you -- what were u n d e r  y o u r  j u r i s d i c t i o n  fo r  

ratemaki ng p u r p o s e s ?  

MS. MOORE: Y e s ,  I believe that's t he  

case.  Maybe M r .  M a i l h o t  c a n  add t o  that, b u t  I 

t h i  nk t y p i  cal l  y r e g u l a t e d  revenues were 

r e g u l a t e d  revenues f o r ,  you know, a l l  p u r p o s e s .  

COMMISSIONER BAEZ: Fo r  e v e r y t h i  ng, f o r  a1 7 

p u r p o s e s .  

ACCURATE S T E N O R P E  REPORTERS, XNC. 
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MS.  MOORE: I believe so .  

COMMISSIONER BAEZ:  And wouldn't it make 

sense to say when i t ' s  taken o u t  o f  r e g u l a t e d  

revenues f o r  o n e  purpose ,  it's taken out f o r  

a1 1 ? 

M S .  MOORE: No,  because we s t i l l  r e g u l a t e  

t h e  s e r v i c e .  And i f  you only based i t  on what 

revenues were s u b j e c t  t o  ra te  r e g u l a t i o n  -- 

COMMISSIONER BAEZ: And you s a i d  something 

i n t e r e s t i n g  t h e r e ,  because ~ ' m  hav ing t r o u b 7 e  

understanding.  Exactly w h a t  is t h e  s e r v i c e  t h a t  

we regu la te?  Based on ou r  r e q u i r e m e n t  t h a t  t h e  

company pu ts  o u t  d i  r e c t o r y  7 i sti n g s ?  

MS.  MOORE: That's c o r r e c t ,  and f u r n i s h e s  

d i  r e c t o r i e s .  

COMMISSIONER BAEZ: Not ye1 1 ow pages. 

MS. MOORE: R i g h t .  

COMMISSIONER BAEZ:  Just t h e  d i  rectory 

l i s t i n g s .  And I ' m  having -- I'm n o t  

understanding where t h e  r e v e n u e  p a r t  of" i t  comes 

i n  f r o m  them per fo rm ing  t h i s  p a r t i c u l a r  

requ i  rement. 

M S .  MOORE: W e  d o n ' t  r e g u l a t e  -- you ' re 

r i g h t .  ~e don't r e g u l a t e  t h e  r a t e s  o r  a n y t h i n g  

hav ing  t o  do w i t h  t h e  yellow page a d v e r t i s i n g .  

ACCURATE STENOTYPE REPORTERS,  INC. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 5  

16 

17 

18 

19 

20 

21 

22 

2 3  

24 

25  

30 

Now,  I know t h e  business r a t e  e n t i t l e s  a 

business customer -- t h e  business r a t e  t h a t  t h e y  

pay f o r  s e r v i c e  e n t i t l e s  t h e m  t o  a yellow page 

listing. SO if t h a t  was an e r r o r ,  I t h i n k  we 

c o u l d  -- 
COMMISSIONER BAEZ: would t h e r e  b e  a w a y  

f o r  a company t o  l i v e  u p  t o  i t s  requ i remen t ,  t o  

comply w i t h  t h e  r e q u i  rement t o  p r o v i d e  d i  r e c t o r y  

l i s t i n g s  and n o t  make any revenue a t  a l l ,  t h a t  

i t  was j u s t  a s t r a i g h t ,  you know, complying  with 

th- is  requi rement ,  and then,  o h ,  h e r e ' s  t h i s  

o t h e r  t h i n g  t h a t  w e  make bus iness on. I mean, 

can -- 
MS. MOORE: c o u l d  t h e y  separate -- 

COMMISSIONER BAEZ: -- you conceive o f  t h e  

t w o  be ing  separate,  t h e  t w o  func t ions  o r  t h e  t w o  

services b e i  n g  separate? 

MS.  MOORE: Separa t i ng  t h e  w h i t e  page 

d i  r e c t o r y  f r o m  t h e  yellow page a n d  -- 
. COMMISSIONER BAEZ: W e 1  1 , s e p a r a t i  ng t h e  

s t a t u t o r y  requ i  rements, s e p a r a t i  ng the 

Commi  s s i  on 's  r e q u i  rement f rom a n y t h i n g  over and 

above t h a t  t h a t  t h e  company would  d e c i d e  to d o  

on a b u s i n e s s  bas i s ,  as a bus iness d e c i s i o n ,  

t h a t  they  would a c t u a l l y  make revenue on. 

. -  - . .  
.~ 
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1 mean, t h e  f a c t  i s  t h a t  w h a t  we're 

r e q u i r i n g  the company to do doesn't produce any 

revenues f o r  t h e m .  O r  i s  that n o t  -- 

MS.  MOORE: To t he  e x t e n t  they  don't se l l  

t h e  w h i t e  page di r e c t o r y ?  

COMMISSIONER BAEZ: W e l l ,  I don't t h i n k  -- 

MS. MOORE: I would say your o b s e r v a t i o n  i s  

p r o b a b l y  true. 

COMMISSIONER BAEZ: I t h ink ,  you know, if 

you' re requi  r i n g  me to p u t  o u t  d i  r e c t o r i e s  and I 

d i d  t h a t ,  I would make no -- you know, 

conceivably I w o u l d n ' t  make any revenue f o r  i t ,  

and I would  be complying w i t h  t h e  requi rement  

t h a t  t h i  s Commi s s i  on has p l a c e d  t h a t  1 prov ide  

a l l  my customers w i t h  a d i  r e c t o r y  l i s t i n g  and a 

d i r e c t o r y  f o r  f ree  and make no revenue o u t  of 

i t . And I can just as w e l l  t u r n  around tomorrow 

and say, "YOU know w h a t ?  I ' m  going t o  p u t  out 

t h i s  book t h a t  has a d v e r t i s i n g  in i t ." W e  

c o u l d n ' t  touch tha t .  We' r e  n o t  r e q u i  r i n g  it. 

It's n o t  w i t h i n  our  j u r i  s d i  c t i  on t o  . requ i  r e  them 

t o  p rov ide  it, and i t ' s  c e r t a i n l y  n o t  w i t h i n  ou r  

j u r i s d i c t i o n  t o  attach t o  those revenues; i s  

t h a t  r i g h t ?  

MS.  MOORE: I would  say y e s .  

ACCURATE STENOTYPE REPORTERS, mc. 
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COMMISSIONER BAEZ: Because t h a t ' s  

unregulated.  That  ' s n o t  requi  red,  and t h a t '  s 

not  -- 

M S .  MOORE: R igh t .  

COMMISSIONER BAEZ: what i s  i t  about t h i s  

scenar io  as i t  e x i s t s  now t h a t ' s  any d i f f e r e n t ?  

MS. MOORE: I t h i n k  t h a t  t h e  revenues f rom 

t h e  a d v e r t i s i n g ,  I t h i n k  the  Commission has 

s a i d ,  and I agree, t h a t  t h e  b a s i s  f o r  those 

revenues and those g r e a t  p r o f i t s  a re  because o f  

its p o s i t i o n  as  t h e  focal exchange company, and 

i t ' s  t h e  Coinmi s s i o n ' s  requ i  rement t h a t  t h e y  do 

p u b l i s h  a d i r e c t o r y ,  o r  the s t a t u t e  requ i  r e s  

f u r n i s h i n g  a d i  r e c t o r y  and a w h i t e  page 

l i s t i n g .  so i t  i s  i n t e g r a l l y  r e l a t e d ,  and t h e  

ra tepayers  b e n e f i t  f rom t h a t ,  no t  s o l e l y  -- 

COMMISSIONER BAEZ: R e 1  ated -- 

MS. MOORE: -- the shareholders.  

COMMISSIONER BAEZ: I ' m  s o r r y .  R e l a t e d  i n  

what way? Thei  r brand i  ng , t h e i  r pos i  ti on i  ng? 

MS. MOORE: They can assure t h e  advert i sers  

t h a t  t h e  d i r e c t o r y  w i l l  be d i s t r i b u t e d  t o  e v e r y  

te lecommunicat ions customer, every person 

r e c e i v i n g  s e r v i c e  i n  t h a t  -- 

COMMISSIONER BAEZ:  For a fee .  

. ACCURATE STENOTYPE REPORTERS, INC. 
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MS. MOORE: R i g h t .  

COMMISSIONER B A E Z :  which  t h a t  f e e  i s  p a r t  

o f  j u r i  sd i  c t i  onal  revenues. 

MS. MOORE: Yes. 

COMMISSIONER BAEZ: A I 1  r i g h t .  

MS.  MOORE: And t h e y  main ta in  t h a t  

dominance because o f  t h e  requi rement  t h a t  they 

f u r n i s h  t h a t  d i r e c t o r y ,  t h e  w h i t e  page p a r t  o f  

i t . 

COMMISSIONER PALECKI :  I would l i k e  t o  a s k  

staff  t o  address the Company's argument w i t h  

regard t o  Sect ion . 3 3 6 .  Thej r a r g u m e n t  i s  t h a t  

i t speci  f i  call y a p p l  i es t o  c e r t i  f i  cated  

t e l  ecommuni c a t i  ons compani es and no t  n o n - u t i  1 i t y  

a f f i l i a t e s .  HOW do you address t h a t  argument? 

M S .  MOORE: I t h i n k  i t  depends on whether 

i s  t h e  business o f  t h e  a f f i l i a t e  is i n t e g r a l  -- 

d i  rect7 y r e 1  a ted  to t h e i  r regu la ted  s e r v i  ce. 

There are no f a c t s  i n  the p e t i t i o n ,  no 

c i  rcumstances s p e c i f y i n g  t h e  d i f f e r e n t  s e r v i  ces 

t h a t  t h e y  a l l e g e  ALECs m a y  provide  t h a t  are 

prov ided by a f f i l i a t e s  and whether those would 

be considered. 

s t a f f ' s  o p i n i o n  i s  that i f  t h e y  were do ing  

d i  r e c t o r y  pub1 i cati on and revenues were r e 1  ated 
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to t h a t ,  then  they  shou ld  be a t t r i b u t e d  t o  t h e  

company i t s e l f .  

n a t u r e  o f  t h e  bus iness t h a t  t h e  a f f i l i a t e  i s  

do i  ng. 

I t h i n k  i t  depends on t h e  

COMMISSIONER 7ABER:  where do you g e t  t h a t  

language f r o m ,  Ch r i s?  what can you p o i n t  t o  

t h a t  g i v e s  you t h a t  guidance t h a t  it depends on 

whether t h e  n a t u r e  o f  t h e  s e r v i c e  i s  d i r e c t l y  

r e 1  a t e d  t o  t h e i  r r e g u l  a t e d  s e r v i  ce? 

M S .  MOORE: There i s  n o t  l a n g u a g e  i n  t h e  

s t a t u t e .  It does say t e l  ecommuni c a t i o n s  

s e r v i c e ;  t h a t ' s  c o r r e c t .  The Commission has 

i n t e r p r e t e d  t h a t  in t h e  p a s t  t o  i n c l u d e  t h e  

revenues t h a t  a r e  r e l a t e d  t o  t h e  p r o v i s i o n  o f  

t e l  ecommuni c a t i o n s  s e r v i  ce,  regard1 ess o f  t h e  

c o r p o r a t e  s t r u c t u r e .  

COMMISSIONER JABER: And t h a t  

i n t e r p r e t a t i o n  was i n  t h e  u n i t e d  order?  

MS. MOORE: u n i t e d ,  and I t h i n k  i n  v a r i o u s  

r a t e  cases a l so ,  i n  the  S o u t h e r n  Be11 rate case 

t h a t ' s  c i t e d .  

COMMISSIONER JABER: And t hen  those 

d e c i s i o n s  came b e f o r e  t h e  imp lementa t ion  o f  the 

' 96  a c t ;  correct? 

MS.  MOORE: Yes. B u t  I don't t h i n k  i t ' s  

. ACCURATE STENOTYPE REPORTERS, INC. 
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dependent on whether t h e  C o n "  s s i  on can r e g u l a t e  

the  ra tes .  I t h i n k  t h e  p r i n c i p l e  i s  t h e  same. 

COMMISSIONER P A L E C K I :  Now, under S e c t i o n  

364 .336 ,  i f  t h e  u t i l i t y  took a c l e a r l y  u t i l i t y  

f u n c t i o n  and they  went ahead and c o n t r a c t e d  w i t h  

a compl e t e l y  i ndependent subcont rac tor  i n no way 

related t o  t h e  company, not an affiliate, 

c l e a r l y ,  t h e r e  would be some p r o f i t  made, but 

t h e  p r o f i t  would n o t  be i n  any way assoc ia ted  

w i t h  t h e  t e l  ecommuni ca t ions  company. 

I guess what you ' re  say ing i s  t h a t  because 

revenue i s  be ing  der ived ,  whether i t ' s  f o r  a 

telecommunications o r  a non-regul a ted  f u n c t i o n ,  

it s tays  w i t h  t h e  company r a t h e r  than g o i n g  

outside? IS t h a t  t h e  r a t i o n a l e ?  

MR. MAILHOT: Y e s .  I f  you l o o k  a number o f  

t h e  smal l  ILKS, t hey  have c o n t r a c t s  w i t h  an 

independent p u b l i s h e r ,  and i n  those cases,  100% 

o f  t h e  revenue f rom the d i r e c t o r y  a d v e r t i s i n g  i s  

recorded on t h e  ILEC'S books. And t h e n  w h a t  

t hey  do i s ,  they pay t h e  p u b l i s h e r  a commission. 

say, 30%, 40% o f  t h e  gross revenue may end up as 

a commission t o  t h e  pub l i she r .  But  100% o f  t h e  

revenue ends up on t h e i r  books, and t h e y  end u p  

paying d i r e c t o r y  -- paying a r e g u l a t o r y  

. ACCURATE STENOTYPE REPORTERS, I N C .  
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assessment f e e  on a17 o f  t h a t  d i r e c t o r y  revenue. 

CHAIRMAN JACOBS: How about expenses? what 

k i n d  o f  expenses a r e  they i n c u r r i n g  t o  do t h i s ?  

MR.  MAILHOT:  Most  o f  t h e i r  expenses 

i n v o l v e  t h e  commission t h a t  they  pay t o  t h e  

d i r e c t o r y  p u b l i s h e r ,  which i s ,  l i k e  I say, 

around 30 t o  40% of the gross  revenue. And 

t h a t ' s  recorded as an expense, so i t ' s  n o t  even 

a reduct ion t o  t h e  revenue. 1 mean, t h e y  reco rd  

100% o f  t h e  revenue on t h e i r  books. 

And i f  you go back, you know, maybe 2 0  

years ago, t h a t  was t h e  same s i t u a t i o n  f o r  most 

o f  the companies, most o f  t h e  I L E C s .  They 

recorded a l l  o f  t h e  revenue on t h e i  r o w n  books, 

and they p a i d  a r e g u l a t o r y  assessment fee  on a l l  

of t h a t  revenue. 

And what has happened over t i m e  i s ,  seve ra l  

of t h e  -- e s p e c i a l l y  t h e  large I L E C s  have s e t  up 

a f f i l i a t e s  t o  do t h i s ,  you know, t o  do t h e  

directory p u b l i s h i n g .  And based on t h e i  r 

cont rac ts ,  they've e s s e n t i  a1 1 y sai d , w e 1  1 , most 

o f  t h e  revenue b e l o n g s  t o  t h e  affiliate, and t h e  

a f f i l i a t e  w i l l  s imp ly  pay t h e  ILEC some 

percentage,  you know, f o r  do ing  work.  And t h a t  

can range from anywhere from o n l y  10% o f  t h e  

. ACCURATE STENOTYPE REPORTERS, I N C .  
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gross revenue t o  maybe 40 o r  50% o f  t h e  gross  

revenue. It v a r i  es cons i  derab l  y . But they' ve 

s imp ly  s e t  up a f f i l i a t e s  and recorded t h e  

revenue o n  t h e  a f f i l i a t e ' s  books i n s t e a d  of on 

t h e i r  own books. 

And that's -- I mean, our  p o s i t i o n  r e a l l y  

has no th ing  t o  do w i t h  t h e  ratemaking 

t rea tmen t .  I t ' s  r e a l l y  j u s t  t h e  r e g u l a t o r y  

assessment f e e  i s u e .  

CHAIRMAN JACOBS: And that's an i m p o r t a n t  

p o i n t .  And, o f  course,  w e ' r e  a rgu ing  t h a t  w h i l e  

the s t a t u t e  -- t h e  exemption may apply  fo r  

ratemaki  ng purposes , w e  ' r e  say i  ng t h a t  i t 

doesn ' t apply  f o r  purposes o f  cal c u l  a t i  ng t h e  

r e g u l a t o r y  assessment fee. 

The counterargument i s  t h a t  i t  a l l  speaks 

t o  g r o s s  o p e r a t i n g  revenue, and t h a t ' s  a l l  w e ' r e  

t a l k i n g  about.  HOW do you address t h a t ?  

MR. MAILHOT:  Well, what we have i s  a 

s i t u a t i o n  where t h e y ' v e  s igned c o n t r a c t s  which 

s imp ly ,  i n  effect, t r a n s f e r  a s i g n i f i c a n t  amount 

o f  gross revenue t o  t h e  affiliate. They ' re  

q u i t e  w i l l i n g  t o  do t h i s  because it's n o t  an 

a r m '  s-1 ength t r a n s a c t i  on. 

In t h e  cases where you s t i l l  have companies t h a t  

It ' s an a f f i  1 i a t e .  

I 
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have s i  gned c o n t r a c t s  w i  t h  i ndependent 

p u b l i s h e r s ,  t h e r e  y o u ' l l  see t h a t  100% o f  t h e  

revenue is s t i l l  recorded on the ILEC'S books. 

CHAIRMAN JACOBS: In t h e  case Of Donnel ley 

-- I t h i n k  t h a t ' s  t h e  name o f  one of- t h e  o u t f i t s  

t h a t  does these; r i g h t ?  Have w e  -- i t  occurs t o  

me t h a t  i f  I wanted t o  l o o k  a t  t h i s  and 

determine t o  w h a t  e x t e n t  t h e  I L E C  affiliate i s  

i n  a r e a l l y  independent p o s i t i o n ,  I w o u l d  l o o k  

a t  someone l i k e  Donne l ley  and determine t o  w h a t  

e x t e n t  t h e i r  expenses c o r r e l a t e  t o  t h e  expenses 

o f  t h i s  a f f i l i a t e  and t h e  e x t e n t  t o  which t h e i r  

market  v a l u e  -- ~ ' m  s o r r y ,  t h e i r  name 

r e c o g n i t i o n  v a l u e  has garnered them a certain 

a d v e r t i s i n g  r a t e  as opposed t o  t h e  name v a l u e  o f  

V e r i  zon has garnered t h i  s a f f i  1 i ate a p a r t i  c u l  ar 

a d v e r t i s i n g  r a t e .  Have you ever  done something 

o f  t h i s  s o r t ,  looked a t  t h i s  i n  those terms? 

MR. MAILHOT: NO. I mean, years  ago t h e r e  

was,  you know, some e f f o r t  t o  do t h a t ,  and 

t h a t ' s  when you g e t  back i n t o  the ra temaking 

s t a t u t e ,  because t hen  you g e t  i n t o  t h e  r e l a t i v e  

amount o f  gross p r o f i t ,  which i s  t h e  revenues 

m i  nus t h e  expenses. 

CHAIRMAN JACOBS: R i g h t .  

. -  - -  e . 
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MR. M A I L H O T :  Th is  i s s u e  here i s  s i m p l y  t h e  

revenues, because w e ' r e  not i n  a ratemaking 

i s s u e  h e r e .  SO,  I mean, w e ' r e  not r e a l l y  

concerned about the va lue  o r  t h e  expenses 

i nvol ved . 
CHAIRMAN JACOBS: W e l l ,  f rom t h e  r e g u l a t e d  

companies' s tandpo in t ,  3 can agree. M y  i n t e r e s t  

here i s ,  i f  t h a t  argument w ins ,  i f  t h e  Company's 

argument w i n s ,  t h a t  gross revenues no l o n g e r  

i n c l  udes these revenues f rom a d v e r t i  s i  ng, then 

I ' m  a t  a p o i n t  where I want t o  understand,  okay, 

how i s  it t h a t  w e  ensure t h a t  the revenue 

t h e y '  r e  g e t t i n g  f rom the-i r a f f i  1 -i ate equates t o  

proper  va lue ,  because I want t o  make sure  t h a t  

t h a t  ILEC i s  g e t t i n g  proper v a l u e .  

I f  i t ' s  t r u l y  a reasonable c o n t r a c t ,  t hen  

t h a t  a f f i l i a t e  ought t o  be g i v i n g  back v a l u e  

t h a t  represents  t h a t  c o n t r a c t  t o  t h e  ILEC, and 

then t h a t  w i l l  be where t h e  imputa t ion  occurs. 

The i m p u t a t i o n  w i l l  occur t o  make sure t h a t  i f  

i t  does n o t  rep resen t  va lue  coming back from t h e  

a f f i l i a t e ,  t hen  we w a n t  t o  impute  what that 

va lue  would be as revenue t o  t h e  I L E C .  You 

unde r s  tand? 

And my concern here is, w e  d o n ' t  even have 
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a measurement t o  go on w i t h  t h a t ,  i t  d o e s n ' t  

sound l i k e .  we wou ldn ' t  know what t h e  p r o p e r  

va lue  should be f o r  a c o n t r a c t  between an I L E C  

w i t h  a n o n - a f f i l i a t e d  company t o  do i t s  

publ i s h i  ng business,  i t s  d i  r e c t o r y  pub l  i s h i  ng 

business, do we? 

MR. MAILHOT:  w e l l ,  w e  do - i f  you l o o k  a t  

t h e  con t rac ts  w i t h  t h e  independents. The 

publ  i sher i n those cases essen t i  a1 1 y r e t a i  ns 

somewhere around 3 5  t o  maybe 40% o f  the revenue 

f o r  t h e i r  se rv i ces ,  so a c t u a l l y  t h e  o t h e r  60 t o  

65% belongs t o  t h e  I L E C .  

CHAIRMAN JACOBS: SO t h e  argument -- 
MR. MAILHOT: That's an a rm 's - l eng th  

t ransac t i on .  

CHAIRMAN JACOBS: And t h e  argument being 

t h a t  the va lue  that should have been exchanged 

was somewhere on t h e  o rde r  o f  35% t o  t h a t  

a f f i l i a t e ;  i s  t h a t  correct? It's n o t  the whole  

100%. 

MR. MAILHOT:  Cor rec t .  

CHAIRMAN JACOBS: And t h i s  i s  where t h e  

t r i c k y  p a r t  comes, because t o  expand on t h a t  

argument, what we have t o  s a y  i s  that t h e  

a f f i l i a t e  gained i t s  marke t  status, its market 
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p o s i t i o n  and t h e  l e v e l  o f  revenues because o f  

t h e  r e l a t i o n s h i p  i t  has w i t h  t h a t  pa ren t .  I 

mean, i f  t h a t  a f f i l i a t e  were t o  go o u t  and set 

up shop t o  do bus iness as s imp ly  XYZ D i  r e c t o r y  

D i s t r i b u t i o n  Company, would they be a b l e  t o  

garner  t h e  l e v e l  o f  a d v e r t i s i n g  r a t e s  t h a t  they 

do, would t h e y  be a b l e  t o  g e t  t h e  l e v e l  o f  

d i s t r i b u t i o n  t h a t  t h e y  do, and would t h e y  be 

a b l e  t o  attract t h a t  l e v e l  o f  revenue t h a t  

t h e y ' r e  a b l e  t o  a t t r a c t  n o w ?  

And i n  m y  mind, t h a t  sounds like some k ind  

o f  a s c r u t i n y  that you would w a n t  t o  put  on 

t h a t ,  on whether or  n o t  there's va lue ,  true 

v a l u e  be ing  exchanged between t hose  t w o  

companies. IS t h a t  a reasonable approach? 

MR. MAILHOT:  It c o u l d  be .  A s  I: say, in 

t h e  pas t  we've j u s t  looked a t  100% o f  t h e  gross 

revenue as be long ing  t o  t h e  I L E C .  

CHAIRMAN JACOBS: Here's m y  po in t .  

MR. MAILHOT: Because t h a t ' s  t h e  w a y  it i s  

i n  t h e  c o n t r a c t s ,  even w i t h  t h e  independents. 

YOU know, t h e  revenue b e l o n g s  t o  t h e  ILEC, and 

t h e n  t h e  I L E C  also  has an expense. 

CHAIRMAN JACOBS: Here's t h e  p o i n t .  The 

Company raises  I t h i n k  an i n t e r e s t i n g  p o i n t  by 

I 
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r a i s i n g  t h e  enactment o f  t h i s  s t a t u t e  a f t e r  t h a t  

d e c i s i o n ,  a l though I t h i n k  there's a 

doubl e-edged sword t h e r e ,  because i f  i ndeed t h a t  

s t a t u t e  was enacted a f t e r  t h i s  d e c i s i o n ,  and 

indeed t h a t  d e c i s i o n  was on t h e  books, you c o u l d  

argue t h a t  t h e r e  should have been an express 

exemption i n  t h e  s t a t u t e  t o  deal w i t h  t h i s  

i m p u t a t i o n  i s s u e .  SO t h e r e  not be ing  some 

express exemption i n  the s t a t u t e ,  w e  now have t o  

go t o  i n t e r p r e t i  ng w h a t  gross o p e r a t i  ng revenues 

i s .  And you cou ld  argue t h a t  The L e g i s l a t u r e  

w o u l d n ' t  have left that up -- t h a t  i m p o r t a n t  an 

i s s u e  up i n  t h e  a i r .  

But  let's buy t h a t  argument f o r  a moment 

t h a t  by enac t ing  a s t a t u t e  having t o  do w i t h  

p r i  ce r e g u l  a t i  on, t h e  Legi  sl a t u  r e  i ntended t o  

affect what t i e s  t h e  company's gross  o p e r a t i n g  

revenue. okay? In my mind, then  d o n ' t  w e  have 

t o  f i g u r e  o u t  how t o  d i s t i n g u i s h  t h i s  f r o m  gross 

o p e r a t i n g  revenue i n t o  some o t h e r  k i n d  o f  

revenue? DO you f o l l o w  m y  p o i n t ?  

MR. MAILHOT: I ' m  not s u r e .  I mean, i n  our  

v i e w ,  t h e  change i n  t h e  s t a t u t e  i n  1995 r e a l l y  

had nothing t o  do w i t h  t h e  r e g u l a t o r y  assessment 

f e e .  
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CHAIRMAN JACOBS: Tha t ' s  y o u r  s t o r y ,  and 

you' re s t i  c k i  ng t o  it? 

MR. MAILHOT: Y e s .  I mean, b a s i c a l l y ,  i t  

r e a l l y  d i d n ' t  have any th ing  t o  do w i t h  i t .  

COMMISSIONER JABER: Can I ask M r .  McLean a 

ques t i on  t o  g i v e  me j u s t  a l i t t l e  b i t  o f  

guidance? 

M r .  McLean, I see the r e g u l a t o r y  assessment 

i ssue separa te  f rom t h e  t r a d i t i o n a l  ra temak i  ng 

concepts.  ~ ' m  l o o k i n g  at 364.336,  and I ' m  

c o n c e n t r a t i  ng on t h i  s 7 anguage f o r  seve ra l  

t h i n g s .  One i s  t h e  p o i n t  t h a t  chairman Jacobs 

j u s t  made w i t h  respec t  t o  t h e r e  i s  no spec i f ic  

exempti on f o r  t h e  coll e c t i  on o f  d i  r e c t o r y  

revenues. B u t  second, I ' m  l o o k i n g  a t  t h e  words, 

"each t e l  ecommuni c a t i o n s  company, I'  and then 

" i n t r a s t a t e  bus i  ness. ' I  

M S .  Caswell  makes the p o i n t  t h a t  t h e  

a f f i  1 i ate i s not a t e l  ecommuni c a t i o n s  company, 

or t h e  argument a t  l e a s t ,  and t ha t  even i f  you 

l o o k  a t  t h e  na tu re  o f  t h e  s e r v i c e ,  i t  doesn ' t  

c o n s t i t u t e  an i n t r a s t a t e  bus iness .  C a n  you g i v e  

me some guidance on a l l  of t hose  t h i n g s ?  

MR. McLEAN: Maybe I can he1 p .  F i  r s t  o f  

a l l ,  I t h i n k  t h e  chairman p u t  h i s  f i n g e r  
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d i  r e c t l y  on a p o i n t  which has n o t  been m e n t i c n e d  

thus f a r ,  and t h a t  i s ,  t h a t  w a s  n o t  t i m i d  

l e g i s l a t i o n  t h a t  came o u t  i n  those years ,  1995, 

1996. The L e g i s l a t u r e  m u s t  b e  presumed t o  know 

t h a t  you were t a x i n g  t h i s  e n t i t y ,  and i t  would 

have been a ve ry  s imp le  s t r o k e  o f  t h e  pen t o  

t h r o w  t h a t  s e c t i o n  -in as well. .The L e g i s l a t u r e  

may have a l so  been aware t h a t  you r e g u l a t e  many 

o ther  aspects o f  t h i s  e n t e r p r i s e ,  n o t  j u s t  t h e  

r a t e  base, and no t  just t h e  r a t e  o f  r e t u r n  and 

so f o r t h ,  and p e r h a p s  t h e y  wanted t o  collect 

money t o  compensate t h e  government f o r  

per fo rming  t h a t  f u n c t i o n .  

w i t h  respec t  t o  your  ques t i on  about t h e  

statute, I c a n ' t  h e l p  b u t  n o t i c e  what t h a t  

statute says t o  b e g i n  w i t h .  It s a y s ,  

"Notwithstanding any p r o v i s i o n  o f  l a w  to t h e  

con t ra ry , ' '  which seems t o  m e  t o  suggest t o  you 

t h a t  you ought t o  resolve doubt in favor o f  t h e  

t a x i n g  author-i t y .  

And l e t  m e  go j u s t  a l i t t l e  b i t  more i n t o  

t h a t .  YOU a l l  are cast i n t o  the u n f a m i l i a r  and 

perhaps unwelcome r o l e  o f  t a x  c o l l e c t o r  here .  I 

d o n ' t  t h i  nk these  t r a d i  t i ona7 n o t i  ons t h a t  

you've discussed a l o t  t h i s  morning about  
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r e g u l a t o r y  ratemaking and so  on are go ing  t o  

h e l p  you a whole l o t .  

be l o o k i n g  a t  more t r a d i t i o n  no t ions  o f  t a x i n g  

a u t h o r i t y  and how t h a t  t a x i n g  a u t h o r i t y  i s  

c o n s t r u e d  i n  t h e  s t a t e  o f  F l o r i d a .  

I t h i n k  t h a t  you ought  t o  

And t o  the  e x t e n t  t h a t  your quest ions  

r e g a r d i  ng regu la to ry  concepts have addressed t h e  

n o t i o n  o f  t h e  nexus between t h i s  a f f i l i a t e  and 

t h e  company i n  general  , t h e y ' r e  very r e l e v a n t  t o  

t h e  i s s u e  o f  whether they should be taxed.  B u t  

l e t  me p o i n t  t h i s  ou t .  

years .  The L e g i s l a t u r e  has known you 've  t a x e d  

them f o r  years ,  and t h e y  have no t  r e l i e v e d  you 

o f  the r e s p o n s i b i l i t y  in t h a t  l e g i s l a t i o n  t h a t  

came o u t  i n  1995 and 1996. 

~ o u ' v e  taxed them f o r  

There i s  a p o t e n t i a l  -- I think t h a t  I ' m  

persuaded by M S .  Caswell's argument t h a t  says,  

i f  I can paraphrase i t ,  "well, i f  you t a x  our 

y e l l o w  page revenues, what w i l l  you t a x  next?" 

There's a f l i p  s i d e  t o  t h a t ,  o f  course,  and t h a t  

i s  t h a t  i f  w e  don't t a x  t h i s  a f f i l i a t e ,  w h a t  

affiliate w i l l  you reform next? 

There i s  a genera l  n o t i o n  in t a x  l a w  I 

t h i  nk t h a t  s a y s  t h e  t a x i  ng a u t h o r i t y  must 1 ook 

t o  substance as opposed t o  form. W e  l o o k  t o  -- 
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t h e  t a x i  ng au tho r i  t y  1 ooks t o  t h e  a c t u a l  

substance o f  t h e  t r a n s a c t i o n  and re7 a t i  onshi  p as 

opposed t o  i t s  form. 

Nonetheless, and t o  t h e  e x t e n t  t h a t  I 

oppose de lay  -- I g e n e r a l l y  don't t h i n k  i t ' s  a 

good i d e a  -- 7: t h i n k  i t  would be v e r y  w ise  o f  

t h e  Commission t o  accept  l e g a l  br i e f s  on t h i s  

i s s u e ,  because I t h i n k  t h e  p a r t i e s  ought t o  t a k e  

you i n t o  t h e  area of t a x i n g  l a w  as opposed t o  so 

much r e g u l a t o r y  l a w ;  and p a r t i c u l a r l y  t o  the  

n o t i o n  t h a t  whether and t o  what e x t e n t  perhaps 

t h e  nexus between t h e  a f f i l i a t e  and t h e  

t r a d i t i o n a l l y  taxed c o r p o r a t i o n  is i m p o r t a n t  t o  

t h e  i s s u e  o f  whether you s h o u l d  con t inue  t h e  

t a x ;  and what happens when the L e g i s l a t u r e  has 

p e r m i t t e d ,  i f  not o rdered you t o  t a x  f o r  years,  

and t h e r e  i s  some c l o u d  c a s t  upon t h a t  

a u t h o r i t y .  I b e l i e v e  t h a t  y o u ' r e  e n t i t l e d  t o  a 

legal b r i e f  on t h e  i s s u e .  AS much as 1 h a t e  t o  

see t h e  delay ,  t h a t ' s  what I would recommend. 

F a i l i n g  i n  t h a t ,  l e t  me say m y  i n c l i n a t i o n  

would be t o  advise you t h a t  you have taxed i t  

f o r  years ,  t h a t  t h e  L e g i s l a t u r e  had a g o l d e n  

o p p o r t u n i t y  to r e l i e v e  you o f  t h a t  

r e s p o n s i b i l i t y ,  i f  i t  i s  a r e s p o n s i b i l i t y ,  and 
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i t  didn't do i t ,  and they  must be  presumed t o  

know t h a t  you are  l e v y i n g  t h a t  tax a t  t h e i  r 

o r d e r .  They must be presumed t o  know t h a t .  

T h e y  had an o p p o r t u n i t y  t o  r e l i e v e  you of t h a t  

o b l i g a t i o n ,  and t o  m y  e y e ,  t hey  d i d  n o t  do i t .  

I don't t h i n k  t h a t  an a n a l y s i s  o f  whether 

and t o  what e x t e n t  t h e y  a r e  r e g u l a t e d  he lps  you 

v e r y  much a t  a l l  except  t o  address t h e  r a t h e r  

narrow q u e s t i o n  o f  t h e  nexus between t h e  

a f f i  1 i a t e  and t h e  t a x i  ng a u t h o r i t y .  

COMMISSIONER DEASON: M r .  chairman, l e t  me 

make one p o i n t .  I have reviewed t h e  v a r i o u s  

s e c t i o n s  o f  t h e  Flo r ida  S t a t u t e s  i n  C h a p t e r  364 

i n  which companies are exempt when t h e y  choose 

t o  become p r i c e  cap regu la ted .  And, o f  course, 

364.037 i s  t h e  o n l y  one t h a t  dea ls  w i t h  t h e  

q u e s t i o n  o f  d i  r e c t o r y  a d v e r t i  s i  ng and t h a t  s o r t  

o f  t h i n g .  The o t h e r s  a r e  more genera l  areas 

which r e f e r  t o  t h e  b a s i s  o f  s e t t i n g  rates, and 

i n t e r i m  rate procedure,  and t h i n g s  o f  t h a t  

n a t u r e ,  which, i f  a company i s  no l o n g e r  s u b j e c t  

t o  r a t e  base r e g u l a t i o n ,  s u r e l y  they  should be 

exempted from. 

T h e  problem I ' m  hav ing i s ,  w e  have a ve ry  

c l e a r  s t a t u t e  that t e l l s  u s  t o  c o l l e c t  
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r e g u l a t o r y  assessment f e e s  on g r o s s  o p e r a t i  ng 

revenues d e r i v e d  f rom i n t r a s t a t e  b u s i  ness.  It 

doesn ' t  say "as t h e  Commission d e f i n e s  i n  a r a t e  

proceeding" or a n y t h i n g  l i k e  t h a t .  It j u s t  says 

i f  i t ' s  gross o p e r a t i n g  revenue and i t ' s  f r o m  

i n t r a s t a t e  bus i  ness, you cal c u l  a t e  t h e  

r e g u l a t o r y  assessment fee. 1 d o n ' t  see how t h e  

exempti on changes t h a t  de f  i n i  ti on. 

And I agree w i t h  M r .  McLean. If it was t h e  

i n t e n t  o f  t h e  L e g i s l a t u r e  t o  have t h i s  agency 

cease t o  c o l l e c t  r e g u l a t o r y  assessment f e e s  on 

revenues d e r i v e d  from y e l l o w  page a d v e r t i s i n g ,  

i t  would have been a s imp le  ma t te r  t o  have 

d e f i n e d  i t  as  such, b u t  they  d i d  no t .  

I just don't see where t h e  exempt ion 

changes the d e f i  n i  ti on o f  gross o p e r a t i  ng 

revenues d e r i v e d  f r o m  i n t r a s t a t e  bus iness .  An 

ext reme i n t e r p r e t a t i o n  would be t h a t  t h i s  

company no longer  has any revenue d e r i v e d  f r o m  

i n t r a s t a t e  bus iness,  because w e '  r e  no l o n g e r  i n  

the business o f  d e f i n i n g  t h e  revenue f o r  

purposes o f  s e t t i n g  r a t e s .  And t h a t ' s  the 

argument that I hear M s .  Caswel l  saying,  i s  

because they' r e  exempt f rom t h e  r e q u i  rement t o  

impute y e l l o w  page a d v e r t i s i n g  i n  t h e i r  r a t e s ,  
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t h e y '  re exempt f r o m  c a l  cu l  ati ng regu l  a t o r y  

assessment f e e s  

wel l ,  i t  would be j u s t  as l o g i c a l  t o  say 

t h a t  s i n c e  you d o n ' t  s e t  our ra tes  a t  a l l ,  you 

don't consider any revenue w e  d e r i v e  i n  

determining ra tes ,  and w e ' r e  exempt f rom t h a t ;  

there fore ,  we owe you zero r e g u l a t o r y  assessment 

f e e s .  And I d o n ' t  t h i n k  that's l o g i c a l .  

I ' m  not  against  t h e  recommendation t h a t  w e  

receive l e g a l  b r i e f s  on t h e  quest ion,  b u t  m y  

p o i n t  o f  view i s  that it's r e a l l y  n o t  requ i  red. 

COMMISSIONER PALECKI: Chairman D e a s o n ,  1: 

agree w i t h  you comple te ly  that the exemption 

r e a l l y  has noth ing to do w i t h  t h e  regu la to ry  

assessment f e e .  what I ' m  m o r e  t r o u b l e d  w i t h  i s  

the argument regard ing Sect ion 364.336,  i n  t h a t  

these are not revenues of the l i c e n s e d  or 

opera t i  ng t e l  ecommuni c a t i  ons company. I t h i  nk 

i f  you l o o k  a t  a strict reading of t h a t  chapter ,  

the a f f i l i a t e ,  and i t ' s  very arguable, does n o t  

f a l l  under t h a t  d e f i n i t i o n .  

I guess ~ ' m  even more t r o u b l e d ,  because I 

t h i n k  under t h e  s t a t u t e  i t  would be arguab le  

that if a u t i l i t y  f u n c t i o n  had been subbed o u t  

t o  t h e  a f f i l i a t e ,  t h a t  you could s t i l l  make that 
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argument t h a t  even though i t ' s  a u t i l i t y  

f u n c t i o n ,  t h a t  i t '  s n o t  actual l y  t h e  

t e l  ecommuni ca t ions  company' s revenues.  And I ' m  

t r o u b l e d  t h a t  t h a t  would a l l ow  any 

t e l  ecommuni c a t i  ons company t o  compl e te l  y avoi  d 

any regu la to ry  assessment f e e .  

I ' m  l ean ing  towards wanting t o  have t h e  

legal  b r i e f s  on t h i s  i ssue ,  b u t  I would like t o  

a t  l e a s t  ask t h e  company t h a t  i f  you take  your 

argument t o  i ts 1 og i  cal conc l  u s i  on, woul dn ' t you 

be ab le  t o  avo id  r e g u l a t o r y  assessment fees  

completely j u s t  by subbi ng o r  c o n t r a c t i  ng out 

even your u t i l i t y  f u n c t i o n s  to your a f f i l i a t e ?  

MS.  CASWELL: No, because then t h a t  company 

w i  11 pay regu la to ry  assessment fees. 

COMMISSIONER PALECKI: W e l l ,  not  under t h e  

s t a t u t e  i f  t h e y '  r e  n o t  a l i c e n s e d  

t e ?  erT-muni cati czs  c x p a n y  . 
MS. CASWELL: If i t ' s  performing -- you' r e  

say ing  u t i l i t y  f u n c t i o n .  I f  i t ' s  performing -- 

i f  i t ' s  performing a f u n c t i o n  like t h a t ,  I ' m  

assumi ng i t ' s  go i  ng t o  be a t e l  ecommuni c a t i  ons 

f u n c t i o n .  

COMMISSIONER PALECKI: W e l l ,  under a 

contract, you cou ld  t a k e ,  I w o u l d  t h i n k ,  
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regu la ted  f u n c t i o n s  and subcon t rac t  them o u t  t o  

e i t h e r  an affiliate o r  an independent company 

who would be work ing  f o r  t h e  l i c e n s e d  

t e l  ecommuni c a t i o n s  company. 1 woul d t h i  nk you 

probab ly  sub o u t  many f u n c t i o n s  t h a t  a r e  

t e l  ecommuni c a t i o n s  r e 1  ated. 

CHAIRMAN JACOBS: I t h i n k ,  M s .  Caswe11, if 

I ' m  n o t  mis taken,  y o u ' r e  say ing  t h a t  even i f  

t h a t  were t o  occur  t h a t  t h a t  subcon t rac to r  would 

have to then  come and g e t  a c e r t i f i c a t e ;  i s  t h a t  

c o r r e c t ?  

MS.  CASWELL: I b e l i e v e  so, i f  it were 

pe r fo rm i  ng t h e s e ,  quote, u t i  7 i t y  s e r v i  ces. And 

depending on t h e  na ture  o f  t h e  subcon t rac t ,  you 

w o u l d  have t o  l o o k  a t  whose books t h e  revenues 

would h i t ,  I guess. But you're not go ing  t o  be 

d e r i  v i  ng revenues from t e l  ecommuni cati ons 

s e r v i  ces , because on1 y t e l  ecommuni c a t i  ons 

companies can prov ide  t h o s e ,  and you g e t  t h e  

r e g u l a t o r y  assessment f e e  on those s e r v i c e s  

p rov ided  by t e l  ecommuni c a t i o n s  compani es . 
SO we c a n ' t  g e t  around by that s imp ly ,  you 

know, c r e a t i n g  a f f i l i a t e s  a l l  over  t h e  p l a c e  t o  

a v o i d  t h e  fee .  YOU know, even i f  w e  were so 

i n c l i n e d ,  I don't t h i n k  t h a t  would work. 
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COMMISSIONER PALECKI :  We l l ,  i f  y o u ' r e  

making a p r o f i t  o n  some f u n c t i o n  a n d  you w e n t  

ahead and subbed i t  o u t  t o  a comple te ly  

non- r e 1  a ted  subcont rac tor ,  obv i  ous l  y , you woul d 

no t  make a p r o f i t .  There  would be no revenues 

from t h a t  f u n c t i o n  anymore, a n d  t h e  

non-regul z t e d  subcont rac tor  o r  n o n - a f f i  7 i ated  i n 

any manner would j u s t  do t h e  work f o r  t h e  

1 i censed u t i  1 i t y .  

NOW,  arguably ,  it seems t h a t  you c o u l d  do 

t h e  same t h i n g  w i t h  an a f f i l i a t e .  And let's 

t a l  k about i t b e i  ng an arm's-1 ength t r a n s a c t i o n ,  

and you have a f a i r  c o n t r a c t .  under your  

argument, i t  would t ake  those revenues which 

s t i l l  would be d e r i v e d  by t h e  l a r g e r  company. 

The p r o f i t s  would be earned by t h e  affiliate, 

and i t  would mean you cou ld  avoid the r e g u l a t o r y  

assessment f e e ,  I t h i n k ,  t a k i n g  your  argument t o  

i t s  1 og i  c a l  concl u s i  on 

MS.  CASWELL: I f  you h a v e  an a f f i l i a t e  

t h a t ' s  pe r fo rm i  ng non- te l  ecommuni c a t i  ons 

serv ices ,  j u s t  1 i ke t h e  d i  r e c t o r i e s  a f f i  1 i a t e  

i s  -- 

COMMISSIONER PALECKI:  I want t o  t a l k  about 

t e l  ecommuni c a t i o n s  s e r v i  ces .  YOU ' re subbi  ng o u t  
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a func t i on .  

MS. CASWELL: oh, yes. If y o u ' r e  t a l k i n g  

a b o u t  t h a t ,  I don't see a w a y  t h a t  you can avoid 

the fees, because y o u ' r e  going to have  to be 

c e r t i  f i  ca ted  as a t e l  ecommuni ca t i ons  company. 

COMMISSIONER P A L E C K I :  YOU ' r e  say i  ng t h a t  

a l l  o f  Lne -subs t h a t  you use t o  perform any 

f u n c t i  ons r e 1  ated t o  t h e  t e l  ecommuni c a t i o n s  

company needs t o  be another c e r t i f i c a t e d  

subcontractor? 1 don't t h i n k  so. 

MS. CASWELL: NO, w h a t  I'm saying i s ,  i f  

t h e y '  re prov i  di ng t e l  ecommuni ca t i ons  servi ces , 

t h e y  need to be a cer t i f ica ted  company. 

COMMISSIONER PALECKI :  NO, I ' m  t d k i n g  a 

f u n c t i o n  re la ted  t o  you p r o v i d i n g  

t e l  ecommuni c a t i  ons s e r v i  ces . See,  your argument 

h a s  -- 
MS.  CASWELL: I guess maybe ~ ' m  n o t  

understanding because 1 don't see any s o r t  o f  

concrete exampl e .  

COMMISSIONER BAEZ : Commi ssi oner , i f I can 

s t i c k  m y  f o o t  i n  t h i s  f o r  a second, i t  seems to 

me -- and I have t h e  same concerns, t h a t  you 

open t h e  door,  and now o u t  o f  a s u d d e n  

everyth ing fa1 1 s through. 

. -  - . . .  
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A company prov i  d i  ng t e l  ecommuni c a t i o n s  

s e r v i c e s ,  whether i t ' s  an a f f i l i a t e  o r  no t ,  i s  

g o i n g  to b e  one o f  t w o  t h i n g s :  T h e y ' r e  e i t h e r  

going t o  have t o  come i n  and g e t  c e r t i f i c a t e d ,  

o r  t h e y ' r e  p rov id ing  t h a t  s e r v i c e  as a sub 

e x c l u s i v e l y  t o  t h e  company, which i s  then making 

revenue o f f  i t , and then they wou ldn ' t  have t o  

be c e r t i  f i  cated 

But i t  d o e s n ' t  seem t o  me, I t h i n k  i n  the 

example t h a t  w e ' r e  a71 t r y i n g  t o  g e t  our hands 

around, where t h e  company would have t o  -- would 

be ab le  t o  say, " w e l l ,  we're n o t  g e t t i n g  any 

revenue. The revenue i s  g o i n g  d i r e c t l y  -- you 

know, w e ' r e  n o t  booking t h e  revenue f o r  

p r o v i  d i  ng t h a t  s e r v i  ce. " 

there's a subcontractor p r o v i  d i  ng t h i s  u t i  1 i t y  

f u n c t i o n  t o  t h e  company, f don't see how they 

avoid t h a t .  I don't see how t h e y  avo id  g e t t i n g  

those revenues imputed t o  them. 

I n  t h e  case where 

COMMISSIONER PALECKI:  I agree. 

COMMISSIONER BAEZ: And i f  somebody w a n t s  

t o  jump i n  and say how i t  can, you know, 

please.  Maybe I ' m  j u s t  miss ing something here.  

COMMISSIONER PALECKI : Commi  s s i  oner , I 

guess what I ' m  t r o u b l e d  by i s  t h e  c lear  language 

ACCURATE STENOTYPE REPORTERS, I N C .  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20  

21 

22 

23 

24 

25 

5 5  

o f  364.336 t h a t  talks about a l i c e n s e d  

t e l  ecommuni ca t i ons  company. And 1 t h i  nk t h e  

argument i s  t h a t  w e ' r e  dea l i ng  w i t h  an a f f i l i a t e  

t h a t  i s n o t  a 1 i censed t e l  ecommuni cati ons 

company, and t h a t  i n  reading the language o f  t h e  

s t a t u t e ,  w e  have no r e g u l a t o r y  assessment f e e  

because t h e  a f f i l i a t e  i s  s imply  n o t  a l i censed  

t e l  ecommuni ca t i ons  company. 

COMMISSIONER BAEZ: And here i s  where my 

who1 e d i  f f i  c u l  ty i n understandi ng t h i  s comes 

i n .  TO me, d i  r e c t o r y  -- p u b l i s h i n g  a d i  rec to ry ,  

t o  c a l l  t h a t  a telecommunications se rv i ce ,  you 

c a n ' t  d e f i n e  i t  as one, s t r i c t l y  speaking. 

Because t h e  company has a s t a t u t o r y  

r e s p o n s i b i l i t y  to prov ide  a d i  rectory,  and now 

a l l  of a sudden t h a t ' s  lumped i n t o  every th ing  

e l  se and i t s a t e l  ecommuni cati ons se rv i ce ,  t o  

m e  that's a f i c t i o n .  NOW, i t ' s  a use fu l  

f i c t i o n ,  and i t ' s  a p r a c t i c a l  - f i c t i o n ,  bu t  i t  i s  

a f i c t i o n  nonetheless. YOU cannot l o o k  a t  i t  

standing alone and say, " T h i s  i s  a 

t e l  ecommuni c a t j  ons s e r v i  ce. Th i  s i s 1 i ke 

p r o v i d i n g  dial tone. Th is  i s  l i k e  p r o v i d i n g  

any th ing  e l s e  t h a t  would f a l l  w i t h i n  t h e  

d e f  i n i  ti on. " 
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so where I break of f  i s  t h i s :  I f  now a l l  

o f  a sudden t h i s  f i c t i o n  t h a t  was c rea ted  as a 

telecommunications s e r v i c e  i s  no l o n g e r  s u b j e c t  

t o  r e g u l a t i o n  -- and t o  me, t h a t ' s  what t h e  

exemption d i d .  It f rees  i t  f r o m  r e g u l a t i o n ,  

because i t ' s  no l o n g e r  lumped i n t o  t h i s  

t e l  ecommuni ca t i ons  revenue d e f i  n i  ti on for  

telecommunications s e r v i  ce s o  t h a t  we can ~ 

c a l c u l a t e  r a t e s  and so t h a t  we can s e t  r a t e s ,  

and fur thermore,  so t h a t  we can g e t  our  RAFs,  so 

we can c a l c u l a t e  t h e  assessment fees. If a l l  a 

sudden t h a t  f i c t i o n  doesn ' t  e x i s t  anymore, t h e n  

how can we  cont inue t o  hang onto i t ?  

And 1 t h i n k  M r .  McLean's comments are we11 

taken, b u t  i t  j u s t  doesn't -- i t  d o e s n ' t  f i t  i n  

my mind how t h e  L e g i s l a t u r e  could have s a i d ,  

"A1  1 r i  g h t  I Thj s s i  t u a t i  on doesn  ' t e x i  st 

anymore, oh, except f o r  t h e  Commission so t h a t  

you can get your -- you know, so t h a t  you can 

w e t  your b e a k . "  That doesn ' t  compute. 

SO I don't 5e.e -- w e l l ,  I do see t h e  

o p p o r t u n i t y  o r  t h e  p o s s i b i l i t y  t h a t  t h e  door i s  

open wide,  and now a l l  o f  a sudden because -- 
you know, because i t ' s  an a f f i l i a t e  i n v o l v e d  and 

n o t  t h e  company, t h a t  t h e r e  would be some i s s u e s  
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as t o  whether revenues f o r  t e l  ecornmuni c a t i o n s  

serv ices  are  imputed. I" n o t  t h a t  concerned 

over t h a t ,  because I t h i n k  t h e r e ' s  t w o  ways that 

you can go. you're e i t h e r  p r o v i d i n g  i t  f o r  t h e  

company and t h e y '  r e  d e r i v i n g  i t ,  t h e y '  r e  

c r e a t i n g  t h e  revenues, o r  a company i t s e l f  i s  

p r o v i d i n g  t h a t  s e r v i c e  t o  t h e  p u b l i c  f o r  h i r e ,  

w h i  ch makes i t  a te'i ecommuni c a t i o n s  company, and 

somebody i s  go ing t o  owe an assessment f e e .  

~ i r e c t o r y  p u b l i s h i n g  t o  me w a s  a f i c t i o n a l  

s e r v i c e  t h a t  e x i s t e d  or that was c rea ted  one day 

because o f  t h e  nexus t o  t h e  company, and because 

i t  was something t h a t  we were requi r i n g  t o  some 

ex ten t .  B u t  t h a t  c o n d i t i o n  d o e s n ' t  e x i s t  

anymore, no t  i n  my mind. 

COMMISSIONER JABER: L e t  me t a k e  a stab  at 

a motion. I d o n ' t  know i f  i t  w i l l  sat i s fy  you, 

Commissioner Baez, o r  you, Commissioner p a l e c k i  

but  j u s t  in an e f f o r t  to change the discuss ion  a 

l i t t l e  b i t  t o  a mot ion .  

I keep focus ing  on 364.336 and w h a t  i t  says 

l i t e r a l l y  about r e g u k o r y  assessment f e e s  I and 

what MI-. McLean  has con f i rmed  f o r  me t h a t  i t  

doesn ' t  -- what i t  d o e s n ' t  say, f o r  example, t h e  

s p e c i f i c  exemption t h a t  would deal w i t h  the 
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s i t u a t i o n .  

YOU know, w e  implement t h e  law t h a t  has 

been crea ted  f o r  us ,  and w e  a r e  supposed t o  l o o k  

a t  t h e  p l a i n  meaning o f  t h e  statute, and we're 

not supposed t o  read i n t o  t h e  statute. The 

exempti on found under t h e  p r i  ce regul ati on 

statute coul d have i n c l  uded an exemption for  

- 3 3 6 ,  and they do n o t .  The r e g u l a t o r y  

assessment f e e  s t a t u t e  c o u l d  have been changed, 

and i t  wasn't. That was a c r i t i c a l  p o i n t ,  and I 

needed t o  hear t h a t  f r o m  M r .  McLean. 

And w i t h  t h a t ,  I ' v e  got a comfor t  level 

t h a t  I can move s t a f f ' s  recommendation f o r  those 

reasons, t h a t  t h e  statute I t h i n k  i s  c l e a r  w i t h  

respec t  to coll e c t i  ng revenues associ  ated w i  t h  

d11 func t ions  by G T E ,  or i n  t h i s  case i t s  

a f f i l i a t e ,  because t h e  statute does n o t  con ta in  

an exemption t o  address t h e  d i  r e c t o r y  revenues. 

COMMISSIONER PALECKI: second. 

CHAIRMAN JACOBS: Moved a n d  second to 
1 I  approve s t a f f .  ~ l l  i n  favor  say "aye. 

COMMISSIONER PALECKI :  Aye. 

CHAIRMAN JACOBS: A 7 1  opposed?  

COMMISSIONER BAEZ: Nay. 

CHAIRMAN JACOBS: Show a four - to -one vo te .  

ACCURATE STENOTYPE REPORTERS, I N C .  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 5  

16 

17 

18 

19 

20 

21 

22 

23 

24  

2 5  

59 

1 d i d  n o t  vote. 1 should say "aye. I f  S h o w  i t  

approved by a f c c r - t o - o n e  vo te .  

T h a t  takes  ca re  of Item 3 ,  a n d  I believe 

a1 so t h e  agenda. 

(Conclusion o f  c o n s i d e r a t i o n  o f  Item 3.)  
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C E R T I F I C A T E  O F  TRANSCRIBER 

STATE O F  F L O R I D A :  

COUNTY O F  LEON: 

I, MARY ALLEN NEEL, hereby c e r t i f y  t h a t  t he  

f o r e g o i  ng w a s  t r a n s c r i  bed by me from an audiotape, 

and t h a t  t h e  fo rego ing  pages numbered 1 through 59 

are  a t r u e  a n d  c o r r e c t  t r a n s c r i p t i o n  o f  t h e  a fo resa id  

proceedings to t h e  bes t  o f  my 

I FURTHER CERTIFY t h a t  I 

employee, a t t o r n e y  o r  counsel 

nor  r e l a t i v e  o r  employee o f  s 

a b i l i t y .  

a m  n o t  a r e l a t i v e ,  

o f  any o f  t h e  p a r t i e s ,  

ich a t to rney  o r  counsel, 

o r  f i n a n c j a l l y  i n t e r e s t e d  i n  t h e  f o r e g o i n g  matter. 

DATED THIS 10th day o f  Ianuary,  2001. 
b 

NEEL, RPR 

Tal 1 ahassee, F l o r i d a  3 2 3 0 1  
(850) 878-2221 
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