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I S S U E  1: should OPC'S  mo t ion  t o  d i s m i s s  be granted? 
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be den ied .  

I S S U E  2 :  should t h i s  docket be c losed? 
RECOMMENDATION: N o ,  t h i s  docket should n o t  be 
c losed.  
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CHAIRMAN JACOBS: I ssue  16A. 

MS. STERN: I t e m  16A i s  S t a f f ' s  --  

CHAIRMAN JACOBS: I t em.  Thank you. 

MS. STERN: I s  s t a f f ' s  recommendation i n  

Docket 010827. The p a r t i e s  a re  here t o  speak. 

CHAIRMAN JACOBS: Very W e l l .  J e f f ,  do YOU 

want t o  go f i r s t ?  

MR. STONE: Commissioner,' i t ' s  n o t  m y  

mot ion  t o  d i sm iss .  I would d e f e r  t o  M r .  Howe. 

CHAIRMAN JACOBS: That  i s  t r u e .  

MR. HOWE: chairman Jacobs and 

Commissioners, I ' m  Roger Howe w i t h  t h e  p u b l i c  

Counsel 's o f f i c e .  

We agree w i t h  your  s t a f f ' s  statement t h a t  

i n  e v a l u a t i n g  ou r  mot ion  t o  d i sm iss ,  you shou ld  

l o o k  a t  t h e  f o u r  co rne rs  o f  G u l f ' s  p e t i t i o n ,  b u t  

t h a t ' s  as f a r  as ou r  agreement goes. 

Commissioners, G u l f ' s  p e t i t i o n  i s  f a t a l l y  

d e f e c t i v e  i n  b o t h  fo rm and substance. For a 

moment I would l i k e  t o  address something t h a t  i s  

n o t  covered i n  ou r  mot ion  t o  d i sm iss ,  b u t  I 

d o n ' t  t h i n k  i t  has t o  be. I found myse l f  

t h i n k i n g ,  w e ' r e  d e a l i n g  w i t h  a p e t i t i o n ,  b u t  i s  

i t  a c t u a l l y  a p e t i t i o n ?  under t h e  un i fo rm 

r u l  es, spec i  fi c a l l  y Rul e 106.201,  i t s t a t e s  t h a t  
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t h e  te rm " p e t i t i o n ' l  i n c l  udes any document t h a t  

reques ts  an e v i d e n t i a r y  p roceed ing  and a s s e r t s  

t h e  e x i s t e n c e  o f  d i s p u t e d  i s s u e s  o f  m a t e r i a l  

f a c t .  I d o n ' t  t h i n k  G u l f ' s  p e t i t i o n  does 

e i t h e r .  I f  y o u ' l l  no te ,  i n  G u l f ' s  p e t i t i o n  you 

w i l l  n o t  f i n d  a c i t a t i o n  t o  c h a p t e r  120. YOU 

w i l l  n o t  f i n d  t h a t  t h e y  a r e  c i t i n g  t o  c h a p t e r  

366, and t h e y  a r e  n o t  c i t i n g  t o  a r u l e  o r  an 

o r d e r  o f  t h i s  commission. E s s e n t i a l l y ,  t h e y  

have n o t  invoked t h e  Commission's j u r i s d i c t i o n  

t o  have a hear ing .  

under Uni form Rule 106.201(4), i t  s t a t e s  

t h a t  a p e t i t i o n  s h a l l  be d ismissed i f  i t  i s  n o t  

i n s u b s t a n t i a l  compl i ance w i t h  subsec t i on  (2) o f  

t h i s  r u l e  o r  i t  has been u n t i m e l y  f i l e d .  NOW, 

i t  d o e s n ' t  say i t  s h a l l  be d ismissed i f  somebody 

invokes  t h i s  r u l e  i n  a mo t ion  t o  d i s m i s s .  I 

t h i n k  i t  p u t s  t h e  burden on t h e  Commission. I f  

t h e y  g e t  a d e f e c t i v e  p e t i t i o n ,  t h e y  shou ld  a c t  

on t h e i r  own t o  d i sm iss  such a p e t i t i o n .  

under Ru1 e 106.201, t h e  p e t i  ti o n i  ng p a r t y  

must ask f o r  a hea r ing .  The p e t i t i o n i n g  p a r t y  

must i d e n t i f y  a l l  d i s p u t e d  i s s u e s  o f  m a t e r i a l  

f a c t .  If t h e r e  a r e  none, t h e  p e t i t i o n  must so 

i n d i c a t e .  There must be a conc ise  s ta tement  o f  
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t h e  u l t i m a t e  f a c t s  a l l e g e d .  I d o n ' t  t h i n k  

y o u ' l l  f i n d  t h a t  i n  G u l f ' s  p e t i t i o n  e i t h e r .  And 

t h e r e  must be a s ta temen t  o f  t h e  s p e c i f i c  r u l e s  

o r  s t a t u t e s  t h e  p e t i t i o n e r  contends r e q u i r e  t h e  

a c t i o n  requested. 

S o  on i t s  f a c e ,  I t h i n k  you have what 

amounts t o  a n o n - p e t i t i o n .  There i s  n o t  

adequate r e c i t a t i o n  t o  t h e  APA', t h e  u n i f o r m  

r u l  es, t h e  Commi s s i  on s t a t u t e s ,  t h e  Commi s s i  on 

r u l e s ,  o r  Commission o r d e r s .  I t h i n k  i t  i s  

f a t a l l y  f l awed  i n  fo rm.  

I n  substance, Commissioners, what you have 

i s ,  G u l f  has f i l e d  what t h e y  p u r p o r t  t o  be a 

c o n t r a c t  between G u l f  Power Company and s o u t h e r n  

Power. Commi s s i  one rs ,  i n t h i  s p u r p o r t e d  

c o n t r a c t ,  G u l f  i s  p r o p o s i n g  t o  buy what i t  

a l r e a d y  owns, and Southern Power i s  p ropos ing  t o  

s e l l  what i t  has n o t  g o t .  I t ' s  c l e a r  on t h e  

f a c e  o f  t h e  p e t i t i o n ,  t h a t  i s  what t h e y  a r e  

a s k i n g  you t o  approve. 

NOW, t r u e ,  t h e  p e t i t i o n  does s t a t e  t h a t  t h e  

p a r t i e s  i n t e n d  a t  some d a t e  i n  t h e  f u t u r e  n o t  

s p e c i f i e d  t o  e n t e r  i n t o  a t r a n s f e r  agreement. 

B u t ,  commissioners,  I t h i n k  i n  t h e  f i r s t  

i n s t a n c e ,  i t ' s  an i s s u e  f o r  t h e  c o u r t ,  and i n  
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t h i s  case f o r  t h i s  Commission t o  determine 

whether y o u ' r e  even presented w i t h  a c o n t r a c t ,  

because i f  e i t h e r  o r  b o t h  p a r t i e s  can a v o i d  

t h e i  r ob1 i g a t i o n  under t h i  s purchased power 

agreement by s imp ly  f a i l i n g  t o  n e g o t i a t e  a s a l e  

o r  n e g o t i a t i n g  b u t  f a i l i n g  t o  agree upon t h e  

terms o f  a s a l e ,  t h e n  n e i t h e r  p a r t y  i s  o b l i g a t e d  

under t h e  document t h e  Commission has b e f o r e  i t .  

Commissioners, what G u l f  has o f f e r e d  i s  

analogous t o  me e n t e r i n g  i n t o  a c o n t r a c t  w i t h  

one o f  you t o  r e n t  you your  own house. I t  i s  

meaningless on i t s  f ace .  I c a n ' t  r e n t  you your  

house because I d o n ' t  own i t .  YOU c a n ' t  r e n t  i t  

f rom me because you do. I t  i s  comp le te l y  

dependent upon a f u t u r e  event  t h a t  n e i t h e r  p a r t y  

i s  under an o b l i g a t i o n  t o  f u l f i l l .  

SO, commissioners, I t h i n k  what you have 

here  i s  a f a c i a l l y  d e f i c i e n t  p e t i t i o n ,  and you 

have a p u r p o r t e d  c o n t r a c t  which i s  n o t  b i n d i n g  

upon e i t h e r  p a r t y .  

Thank you v e r y  much. 

CHAIRMAN JACOBS: M S .  Kaufman? 

MS. KAUFMAN: Thank you, M r .  chairman. I ' m  

V i c k i  Gordon Kaufman o f  t h e  Mcwh i r te r  Reeves l aw  

f i r m ,  and I ' m  here  on b e h a l f  o f  t h e  F l o r i d a  
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I n d u s t r i a l  Power Users Group, who a r e  

i n t e r v e n o r s  i n  t h i s  docket .  

we agree w i t h  t h e  o f f i c e  o f  P u b l i c  Counsel 

t h a t  G u l f  has n o t  s t a t e d  a c l a i m  i n  i t s  p e t i t i o n  

upon which r e l i e f  can be gran ted .  M y  arguments 

a r e  a l i t t l e  b i t  d i f f e r e n t  t han  what M r .  Howe 

has s t a t e d  t o  you. 

COMMISSIONER JABER: MS.  Kaufman, d i d  YOU 

f i l e  something? 

MS.  KAUFMAN: I d i d  n o t ,  Commissioner 

Jaber.  

COMMISSIONER JABER: okay. 

MS.  KAUFMAN: I ' m  here i n  suppor t  O f  

M r .  HOWe's mot ion t o  d i sm iss .  

COMMISSIONER JABER: S o  t h i s  would be 

argument t h a t  t h e  company has n o t  had an 

o p p o r t u n i t y  t o  address ; r i g h t ?  

MS. KAUFMAN: I b e l i e v e  t h a t  t h e y  have 

addressed i t  i n  t h e i  r response. 

COMMISSIONER JABER: Bu t  your  arguments 

s p e c i f i c a l l y  were n o t  f i l e d  o r  served, so 

t h e r e f o r e ,  t h e y  haven ' t  had an o p p o r t u n i t y  t o  

f i l e  w r i t t e n  responses t o  yours .  

MS. KAUFMAN: T h a t ' s  c o r r e c t .  

COMMISSIONER JABER: okay. Go ahead. 

ACCURATE STENOTYPE REPORTERS, I N C .  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2  

1 3  

14 

1 5  

16 

1 7  

18 

% 19 

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

8 

MS. KAUFMAN: what I was go ing  t o  say,  

Commissioners, i s  t h a t  every t i m e  G u l f  f i l e s  a 

p lead ing  i n  t h i s  case, and I b e l i e v e  t h e y  s a i d  

t h i s  i n  response t o  M r .  Howe's mot ion ,  t h e y  say 

t h a t  t h i s  case i s  just l i k e  t h e  approval  o f  any 

o the r  purchased power agreement. And I beg t o  

d i f f e r  w i t h  you. 

Th is  case i s  n o t  l i k e  the '  approval  o f  any 

o the r  purchased power agreement, number one, f o r  

t h e  reasons t h a t  M r .  Howe has a1 ready exp la ined ,  

b u t  a l s o  because what you have here  i s  a case 

where you a l l  had a d e t e r m i n a t i o n  o f  need 

docket,  approved t h e  sm i th  3 p l a n t ,  approved 

G u l f  t o  own i t ,  and Gulf  has proceeded on t h a t  

bas i s ,  and now comes i n  and says, " w e l l ,  we 

would l i k e  t o  s e l l  t h i s  p l a n t  t o  our  a f f i l i a t e  

and buy t h e  power back."  we suggest t o  you t h i s  

i s  a quest ion o f  f i r s t  impress ion  t h a t  w e ' r e  

aware o f  i n  F l o r i d a ,  and i t  i s  n o t  t h e  same as 

coming i n  t o  you w i t h  an arm's l e n g t h  

t r a n s a c t i o n  w i t h  an u n a f f i l i a t e d  company. 

That hav ing been s a i d ,  we t h i n k  t h e r e  a r e  

c e r t a i  n a1 1 e g a t i  ons t h a t  must be i n c l  uded i n 

G u l f ' s  compla in t  i n  o rde r  f o r  t h e  r e l i e f  t h e y  

seek t o  be gran ted .  

ACCURATE STENOTYPE REPORTERS, I N C .  
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F i r s t  o f  a l l ,  we t h i n k  t h e r e  has t o  be some 

a1 1 e g a t i o n  t h a t  t h e r e  a r e  changed c i  rcumstances, 

t h a t  something has happened s i n c e  you g r a n t e d  

t h e  need d e t e r m i n a t i o n  and en te red  your  o r d e r  i n  

t h a t  need d e t e r m i n a t i o n  docket ,  something has 

happened t h a t  r e q u i  r e s  t h i s  d i f f e r e n t  

t r a n s a c t i o n  t h a n  t h e  one t h a t  you approved. 

Secondly,  we t h i n k  G u l f  has t o  demonstrate 

t o  you t h a t  t h i s  i s  t h e  l e a s t  c o s t  o p t i o n  f o r  

t h e  r a t e p a y e r s .  And i n  t h a t  way, t h a t  i s  

s i m i l a r  t o  what you would l o o k  a t  when you 

rev iew  a power purchase agreement. Not  o n l y  

have t h e y  n o t  made t h a t  a l l e g a t i o n ,  b u t  I 

b e l i e v e  one o f  t h e i r  w i tnesses  i n  h i s  p r e f i l e d  

t e s t i m o n y  says e s s e n t i a l l y  t h i s  i s  a wash. 

And t h i  r d l y ,  we t h i n k  t h e y  would have t o  

a l l e g e  t o  you i n  t h e i r  p e t i t i o n  t h a t  t h i s  

t r a n s a c t i o n  i s  more c o s t - e f f e c t i v e  f o r  t h e  

r a t e p a y e r s  t h a n  t h e  t r a d i t i o n a l  r a t e - b a s i  ng o f  

t h e  u n i t ,  wh ich  I b e l i e v e  i s  what was 

contemplated when you approved t h e  de termi  n a t i o n  

o f  need. 

None o f  t h o s e  a l l e g a t i o n s  a r e  p r e s e n t  i n  

G u l f ' s  p e t i t i o n ,  and t h e r e f o r e ,  we t h i n k  t h e y  

c l e a r l y  f a i l  t o  s t a t e  a c l a i m  upon which r e l i e f  

~~ 
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shou ld  be gran ted .  

CHAIRMAN JACOBS: Thank you. 

would you l i k e  t o  respond, M r .  - -  

MR. STONE: Commissioner, i f  I may respond 

b r i e f l y ,  bo th  t h e  o f f i c e  o f  P u b l i c  Counsel and 

t h e  F l o r i d a  I n d u s t r i a l  Power users  Group seem 

ben t  upon p r e v e n t i  ng t h i  s CommLi s s i  on f rom 

h e a r i n g  t h e  m e r i t s  of t h i s  case. They have f rom 

t h e  v e r y  beginning.  They've made numerous 

a t tempts  t o  th row t h i s  process o f f  t r a c k ,  and 

t h e  arguments you 've heard today a r e  n o t h i n g  

more than t h a t .  

G u l f  has presented t o  t h e  Commission an 

a l t e r n a t i v e  t o  a l i f e - o f - p l a n t  commitment t o  

Smith U n i t  3 .  T h i s  i s  n o t  a case where t h e r e  

needs t o  be a demonstrat ion o f  changed 

circumstances. T h i s  i s  n o t  a case where t h e  

q u e s t i o n  o f  a l e a s t  c o s t  o p t i o n  i s  t h e  

determi  n a t i v e  f a c t o r .  

what we've o u t l i n e d  i n  ou r  p e t i t i o n  i s  t h a t  

t h e r e  a r e  o t h e r  f a c t o r s  t h a t  need t o  be 

considered by t h i  s commi s s i  on i n determi n i  ng 

whether t h e  purchased power arrangement i s  t h e  

p r e f e r r e d  a l t e r n a t i v e  t o  t h e  rate-based 

ACCURATE STENOTYPE REPORTERS, I N C .  
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arrangement, and t h a t ' s  w h a t  we've t r i e d  t o  g e t  

b e f o r e  t h i s  commission s i n c e  we f i l e d  o u r  

p e t i t i o n  on June 8 t h .  

The arguments t h a t  p u b l i c  Counsel makes 

about t h e  r u l e ,  t h e r e  a r e  many t h i n g s  i n  t h a t  

r u l e  t h a t  s imply  do n o t  app ly  t o  a case t h a t  i s  

n o t  a p e t i t i o n  a f t e r  a proposed agency a c t i o n  

t h a t  a p a r t y  d isagrees  w i t h .  I t  i s  d i f f i c u l t  t o  

imagine a p e t i t i o n  --  I go back t o  t h e  analogy 

t h a t  M s .  Kaufman says I ' v e  made i n  v i r t u a l l y  

every p lead ing  t h a t  we've f i l e d ,  and 1'11 make 

t h a t  analogy aga in  today .  But i t  i s  d i f f i c u l t  

t o  imagine t h a t  we would f i l e  a p e t i t i o n  f o r  

approval  o f  a purchased power agreement w i t h  any 

e n t i t y  o the r  than  an a f f i l i a t e  t h a t  c o u l d  meet 

t h e  t e s t  t h a t  M r .  HOWe has a r t i c u l a t e d  i s  a 

requirement i n  t h e  r u l e  t h a t  we have t o  meet. 

YOU j u s t  s imply  cannot do t h a t  on a normal,  

r o u t i n e  purchased power agreement. 

T h i s  n o t i o n  t h a t  we have t o  demonstrate 

changed circumstances i s  addressed w e l l  by your  

s t a f f  i n  t h e  recommendation. we've n o t  a l l e g e d  

t h a t  we' r e  changi ng t h e  need determi  n a t i o n  

o r d e r ,  nor a re  we seek ing  a change i n  t h e  need 

de te rm ina t ion  o r d e r .  The need d e t e r m i n a t i o n  
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orde r  d i d  n o t  speak t o  t h e  manner o f  c o s t  

recovery .  I t  i d e n t i f i e d  t h e  most c o s t - e f f e c t i v e  

resource,  sm i th  U n i t  3 .  That  resource which 

G u l f  demonstrated t h e  need f o r  i s  s t i l l  t h e  

resource G u l f ' s  customers w i l l  b e n e f i t  f rom i f  

t h i s  purchased power agreement i s  approved. 

A l l  w e ' r e  do ing  i s  changing i t  f rom t h e  

concept o f  -- t h e  i m p l i e d  concept o f  a 

l i f e - o f - p l a n t  commitment, a l i f e - o f - p l a n t  

o b l i g a t i o n ,  and p o t e n t i a l l y  a l i f e - o f - p l a n t  

burden, t o  an o p p o r t u n i t y  t o  be committed f o r  

t e n  years and then  t a k e  a l o o k  and see have t h e  

changes i n  t h e  wholesale market t h a t  everyone i s  

e x p e c t i n g  t o  occur  over  t h e  nex t  t e n  yea rs ,  does 

t h a t  p resen t  a b e t t e r  o p p o r t u n i t y .  And w e ' r e  

s u b m i t t i n g  t o  you t h a t  t h e  b e n e f i t s  o f  t h i s  

arrangement a re  t h a t  t h e  customers o f  G u l f  Power 

Company, t h e  customers t h a t  t hese  two agencies 

contend t h e y  rep resen t ,  ought  t o  have t h a t  

o p p o r t u n i t y  and t h a t  pause, because t h i n g s  a r e  

happening today and over  t h e  n e x t  seve ra l  years 

t h a t  w e  cannot know t h e  outcome today .  But  i f  

we were t o  make a commitment today  f o r  3 0  years ,  

a l i f e - o f - p l a n t ,  t hen  we may be f o r e c l o s i n g  t h a t  

o p p o r t u n i t y  t e n  years  hence. 

___ ____ ~~ 
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And t h a t ' s  t h e  o p p o r t u n i t y  w e ' r e  t r y i n g  t o  

p r e s e n t  t o  t h e  Commission. And you w i l l  have an 

o p p o r t u n i t y  i f  you deny t h e  mo t ion  t o  d i s m i s s  t o  

hear  t h a t  case i n  t h r e e  weeks. And i f  you agree 

w i t h  G u l f ,  you can approve t h e  arrangement, and 

e v e r y t h i n g  e l s e  w i l l  f a l l  i n t o  p l a c e .  I f  you 

d o n ' t  agree w i t h  G u l f ,  t h e n  you deny G u l f  ' s  

p e t i t i o n  and we move t h e  o t h e r  d i r e c t i o n .  I n  

e i t h e r  case, s m i t h  U n i t  3 w i l l  be s e r v i n g  G u l f ' s  

customers c o n s i s t e n t  w i t h  t h e  need d e t e r m i n a t i o n  

o r d e r  you made two yea rs  ago. 

T h i s  i s  n o t  a case t h a t  needs t o  be th rown 

o f f  t r a c k  by a s tubborn  i n s i s t e n c e  on 

t e c h n i c a l i t i e s  i n  t h e  r u l e .  AS your  s t a f f  has 

recommended i n  i t s  --  as s t a f f  has no ted  i n  t h e  

recommendation b e f o r e  you,  we have s t a t e d  t h a t  

we b e l i e v e  t h e r e  a r e  b e n e f i t s  f rom t h i s  

arrangement t h a t  w a r r a n t  i t s  adop t ion .  I f  you 

agree w i t h  t h a t ,  you have t h e  b a s i c  n o t i c e  

p l e a d i n g  b e f o r e  you. Everyone knows what t h i s  

case i s  about ,  and t h e y ' r e  i g n o r i n g  w h a t ' s  t h e r e  

i n  o r d e r  t o  t r y  and p r e s e n t  t o  you a t e c h n i c a l  

b a s i s  f o r  t h r o w i n g  t h i s  case o f f  t r a c k .  

I urge you t o  deny t h e  mo t ion  t o  d i s m i s s  

and a l l o w  us t o  proceed t o  a h e a r i n g  on t h e  
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m e r i t s .  

CHAIRMAN JACOBS : Commi s s i  oners , ques t i ons?  

How would you respond t o  t h e  p o i n t  r a i s e d  

by M r .  Howe t h a t  t o  genu ine ly  cons ider  approva l  

o f  t h e  agreement, t h e r e  has t o  be q u i d  p r o  quo 

i n  t h a t  agreement, and t h a t  q u i d  p r o  quo i s  

absent i n  t h e  proposa l ,  i .e . ,  t h a t  t h e r e  i s  no 

capac i t y  f rom Smith t h a t  s ava i  1 ab1 e t o  Southern 

t o  commit t o  t h a t  c o n t r a c t  a t  t h i s  moment? 

MR. STONE: commissioners, i t ' s  a ch i cken  

o r  egg cont roversy .  W e  obv ious l y  c a n ' t  s e l l  t h e  

u n i t  t o  southern Power w i t h o u t  knowing you r e  

go ing t o  approve t h e  purchased power 

arrangement, because then we would have t o  buy 

i t  back i f  you d i d  n o t  approve i t .  

M r .  Howe knows t h a t  t h e  commitment i s  t h a t  

t h e  u n i t  w i l l  be s o l d  as l o n g  as t h e  c o n d i t i o n s  

precedent a re  s a t i  s f i  ed. Those c o n d i t i o n s  

precedent a re  t h e  approval  o f  t h i s  Commission 

and t h e  approval  o f  t h e  Federal Energy 

Regulatory  Commi s s i  on. 

we came t o  t h i s  Commission f i r s t  because 

t h e  m e r i t s  o f  t h i s  case a f f e c t  t h e  r e t a i l  

customers. T h a t ' s  t h e  j u r i s d i c t i o n  t h a t  y o u ' r e  

ope ra t i ng  i n ,  and t h a t ' s  t h e  j u r i s d i c t i o n  we 
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came t o  f o r  p r i o r  a p p r o v a l .  

T h i s  n o t i o n  t h a t  we c o u l d  a v o i d  t h e  

c o n t r a c t ,  we have no i n t e n t i o n  of a v o i d i n g  t h e  

c o n t r a c t  i f  we secure t h e  p roper  r e g u l a t o r y  

approva l  s .  

CHAIRMAN JACOBS: S t a f f  -- you had a 

comment, M r .  McLean? 

MR. MCLEAN: Yes, s i r .  I t ' s  n o t  d i r e c t l y  

respons ive  t o  what you j u s t  asked, b u t  l e t  me 

g i v e  you what I t h i n k  t h e  b i g  p i c t u r e  i s .  I 

t h i n k  t h a t  G u l f  has b rough t  b e f o r e  you a p l a n  

which,  acco rd ing  t o  G u l f ,  w i l l  p u t  t h e  

ra tepayers  i n  a b e t t e r  p o s i t i o n ,  o r  a t  t h e  

l e a s t ,  as w e l l  as t h e y  a r e  now, w i t h  a d i f f e r e n t  

p l a n .  I t h i n k  t h a t  i t  would se rve  t h i s  agency 

w e l l  t o  g i v e  t h a t  p l a n  a f a i r  a i r i n g  b e f o r e  

you. 

I b e l i e v e  t h a t  M r .  Howe's i n t e r p r e t a t i o n  o f  

t h e  r u l e  i s  h y p e r t e c h n i c a l ,  and I d o n ' t  t h i n k  

you shou ld  p e r m i t  a h y p e r t e c h n i c a l  

i n t e r p r e t a t i o n  o f  t h a t  r u l e  t o  p r e v e n t  a f a i r  

a i  r i n g ,  a i  r i n g  w i t h  an "a " ,  a f a i  r a i  r i n g  o f  

t h i s  i s s u e  b e f o r e  you. I t ' s  an i m p o r t a n t  i s s u e  

t o  t h e  commission, and i t  w i l l  have i m p l i c a t i o n s  

perhaps as many as 30 yea rs  down t h e  road.  
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I can t e l l  you t h a t  i t  would have been n i c e  

i f  t h e  case had been b e t t e r  p led ,  b u t  I do t h i n k  

i t ' s  adequately p l e d .  And what i s  b e f o r e  you 

today i s  t he  f a c i a l  v a l i d i t y  o f  t h a t  p e t i t i o n  

and no th ing  more. I f  you would l i k e  me t o  g e t  

i n t o  why I t h i n k  i t ' s  hyper techn ica l ,  I would be 

happy t o  do so, b u t  i t  i s  m y  v iew t h a t  i t ' s  a 

very hyper techn i  c a l  i n t e r p r e t a t i o n  upon which 

t h e  mot ion  t o  d i sm iss  i s  based. 

COMMISSIONER JABER: M r .  McLean, l e t ' s  come 

back t o  t h e  s tandard .  wha t ' s  t h e  s tandard  f o r  a 

mot ion  t o  d ismiss? 

MR. McLEAN: I t h i n k  whether i t  f a i r l y  -- 

whether i t  s t a t e s  what i t  wants --  I ' m  s o r r y .  

speaking o f  t h e  p e t i t i o n ,  whether i t  s t a t e s  what 

i t  seeks, why t h e  p e t i t i o n e r  i s  e n t i t l e d  t o  t h e  

r e l i e f  i t  seeks and t h e  f a c t u a l  bas i s  upon which 

i t  bases t h a t  e n t i t l e m e n t .  And one need n o t  

l o o k ,  and i n  f a c t ,  one cannot l o o k  t o  t h e  

r e n t i n g  t h e  house analogy t h a t  M r .  HOwe brought  

t o  your  a t t e n t i o n  o r  t o  t h e  w i t n e s s ' s  tes t imony  

t h a t  Ms. Kaufman b rough t  t o  your  a t t e n t i o n .  You 

must l o o k  t o  t h e  f o u r  corners  o f  t h e  document. 

Now, t h a t  i t  i t s e l f  --  

COMMISSIONER JABER: I n  f a c t ,  YOU shou ld  
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assume -- does t h e  Barnes (phonet ic)  case s tand 

f o r  t h e  p r i n c i p l e  t h a t  you should assume f o r  

purposes o f  cons ide r ing  a mot ion t o  d i sm iss  t h a t  

what i s  i n  t h e  p e t i t i o n ,  t h e  a l l e g a t i o n s  i n  t h e  

p e t i t i o n  a re  t r u e ?  

MR. MCLEAN: For purposes O f  t h e  mot ion  t o  

d ismiss ,  you must take  those as t r u e ,  yes,  

ma'am. 

COMMISSIONER JABER: okay. NOW, wha t ' s  t h e  

d i f f e r e n c e  between a mot ion t o  d i sm iss  and a 

mot ion f o r  a summary judgment? 

MR. McLEAN: A summary judgment, o r  i n  t h i s  

con tex t ,  a mot ion f o r  summary f i n a l  o r d e r ,  takes  

you t o  a f a i r  cons ide ra t i on  o f  t h e  adequacy and 

weight  o f  t h e  evidence tendered by t h e  p a r t i e s ,  

as w e l l  as d i scove ry  which may have taken  p lace .  

COMMISSIONER JABER: SO u n l i k e  a mot ion  t o  

d ismiss ,  a mot ion  f o r  summary judgment would 

have us l o o k i n g  a t  t he  s u f f i c i e n c y  o f  t h e  

tes t imony,  and t h e r e f o r e  t h e  m e r i t s .  

MR. McLEAN: T h a t ' s  c o r r e c t ,  Commissioner. 

And I b e l i e v e  a mot ion f o r  summary o rde r  i s  -- 

i t  can be made a t  any t i m e ,  b u t  i t s  most 

app rop r ia te  t i m e  i s  when t h e  case i s  r i p e  t o  go 

t o  hear ing ,  when t h e  case i s  f a i  r l y  l a i d  o u t ,  a t  
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l e a s t  i n  terms o f  t endered  ev idence,  d i s c o v e r y ,  

and p lead ings .  

T h i s  mot ion today  t a k e s  you s o l e  y t o  t h e  

f a c i a l  s u f f i c i e n c y  o f  t h e  p l e a d i n g  wh ch  i s  

f i l e d .  And I b e l i e v e ,  aga in ,  w i t h o u t  a 

h y p e r t e c h n i c a l  a p p l i c a t i o n  of a r u l e  wh ich  i n  m y  

mind has a v e r y  q u e s t i o n a b l e  a p p l i c a t i o n  t o  t h i s  

s i t u a t i o n ,  t h e  case i s  adequa te l y  p l e d .  

COMMISSIONER JABER: And t h e r e  a r e  cases, 

which,  o f  course, Barnes c i t e s ,  where an agency 

o r  a c o u r t  was o v e r t u r n e d  because t h e y  made t h e  

e r r o r  o f  l o o k i n g  a t  t h e  s u f f i c i e n c y  o f  t h e  

tes t imony  i n  c o n s i d e r i n g  a mo t ion  t o  d i s m i s s .  

MR. MCLEAN: T h a t ' s  c o r r e c t ,  Commissioner. 

As M r .  P r u i t t  t o l d  us on many occas ions ,  i t ' s  a 

l o t  e a s i e r  t o  g e t  reve rsed  on g r a n t i n g  a m o t i o n  

t o  d i sm iss  than  i t  i s  on deny ing  one. 

COMMISSIONER PALECKI:  I b e l i e v e  -- 

CHAIRMAN JACOBS: what do -- 
COMMISSIONER PALECKI :  G o  ahead. 

CHAIRMAN JACOBS: what do we n o r m a l l y  g e t  

when we g e t  a p roposa l  t o  approve a PPA? what 

we bas ing  ou r  a n a l y s i s  on here? 

MR. McLEAN: Commissioner Jacobs, would you 

r e p e a t  your  ques t i on?  I ' m  j u s t  g e t t i n g  o v e r  a 
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c o l d ,  and I ' m  deaf  as a pos t .  

CHAIRMAN JACOBS: T h a t ' s  okay. when we g e t  

a proposal  t o  approve a purchased power 

agreement, what a r e  t h e  f o u r  corners  o f  t h a t ?  

MR. McLEAN: L e t  me defer t h a t  one t o  t h e  

f o l k s  who know more about i t  than  I do. 

MS. STERN: They e x p l a i n  w h a t  t h e  agreement 

i s  and ask f o r  app rova l .  

MR. E L I A S :  There a r e  no s p e c i f i c  

requirements i n  o u r  r u l e s  t h a t  I'm aware o f  t h a t  

s p e c i f y  t h e  fo rm and con ten t  o f  t h e  i n i t i a l  

a p p l i c a t i o n  f o r  t h e  approval  o f  a purchased 

power agreement. what i s  t y p i c a l  i s  t h e  

agreement, an a n a l y s i s  t h a t  shows why t h i s  

agreement i s  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  

genera l  body o f  ra tepayers ,  and tes t imony  t h a t  

suppor ts  those f i n d i n g s ,  e i t h e r  f i l e d  w i t h  t h e  

p e t i t i o n  i n  some i n s t a n c e s ,  o r  upon t h e  

es tab l i shment  o f  a schedule f o r  h e a r i n g  i f  

t h a t ' s  t h e  p rocedura l  p o s t u r e  t h e  case t a k e s .  

CHAIRMAN JACOBS: A11 r i g h t .  I ' m  s o r r y ,  

Commi s s i  oner Pal  e c k i  . I i n t e r r u p t e d  you. 

COMMISSIONER PALECKI:  I agree w i t h  s t a f f ' s  

recommendation. I b e l i e v e  t h a t  we have a f a i  r 

q u e s t i o n  b e f o r e  t h i s  commission, and t h a t  i s  
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whether t h i s  purchased power agreement i s  t h e  

b e s t  deal  f o r  t h e  ra tepayers ,  b o t h  i n  te rms o f  

c o s t - e f f e c t i v e n e s s  and a l s o  i n  terms o f  r i s k .  I 

l o o k  fo rward  t o  h e a r i n g  t h e  ev idence on t h i s  

f a i r  q u e s t i o n .  And I t h i n k  t h a t  G u l f  has a 

tough burden i n  f r o n t  o f  i t ,  b u t  I t h i n k  t h e  

q u e s t i o n  needs t o  be reso lved  t h r o u g h  t h e  

ev idence.  

COMMISSIONER DEASON: I f  t h a t ' s  a mo t ion ,  I 

w i l l  second i t .  

COMMISSIONER PALECKI :  Yes, i t  i s  a mo t ion .  

CHAIRMAN JACOBS: I t  has been moved and 

seconded. 

Before  I c a l l  f o r  a v o t e ,  l e t  me say t h i s .  

I b e l i e v e  t h a t  p robab ly  t h e  c r i t i c a l  i s s u e  t h a t  

I t h i n k  we have b e f o r e  us i s  what was j u s t  

s a i d .  we d o n ' t  have v e r y  c l e a r  s tandards  about  

what a p l e a d i n g  f o r  approval  o f  a PPA shou ld  be, 

and so f o r  us now t o  come i n  and impose such a 

s tandard  would i n  m y  mind p r o b a b l y  not  be 

reasonable,  

But  i t  does concern me t h a t  we want t o  

proceed w i t h o u t  -- a mot ion  t o  d i s m i s s  has t o  do 

w i t h  t h e  s u f f i c i e n c y  o f  a p l e a d i n g ,  and t h a t ' s  

what was argued here,  t h a t  t h i s  p l e a d i n g  was 
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i n s u f f i c i e n t .  The problem i s  we d o n ' t  have a 

s tandard by which t o  judge i t , and I suggest 

t h a t  maybe we want t o  l o o k  a t  t h a t  s tandard ,  we 

want t o  maybe t h i n k  about what t h a t  s tandard  

should be i f  w e  d o n ' t  have one. But  because we 

d o n ' t  have an adequate s tandard  by which t o  

judge t h e  s u f f i c i e n c y  o f  t h i s  p lead ing ,  then I 

t h i n k  probably  t h e  mot ion  shou id  f a i l .  

And w i t h  t h a t ,  a l l  i n  favor ,  aye. 

COMMISSIONER DEASON: Aye. 

COMMISSIONER JABER: Aye. 

CHAIRMAN JACOBS: Aye.  

COMMISSIONER DEASON: Aye. 

COMMISSIONER PALECKI :  Aye. 

CHAIRMAN JACOBS: opposed? Show i t  

approved. Thank you. 

MR. HOWE: Chairman Jacobs, cou ld  I j u s t  

ask t h a t  t h e  Commission o r d e r  r e f l e c t i n g  your  

vo te ,  t h a t  i n  t h a t  o rde r  t h e  Commission 

expl  i c i  t l y  s t a t e  t h a t  compl i ance w i t h  Ru1 e 

106.201 was n o t  necessary i n  t h i s  case so t h a t  

we can preserve i t  f o r  appeal? 

COMMISSIONER DEASON: I d o n ' t  t h i n k  t h a t  

was t h e  vo te ,  M r .  Howe. 

MR. MCLEAN: NO,  s i r .  
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COMMISSIONER JABER: E x a c t l y .  

COMMISSIONER DEASON: That  was n o t  t h e  

vo te .  

COMMISSIONER JABER: NO. 

And, M r .  chairman, I d i d n ' t  want t o  say 

any th ing  w h i l e  you were g i v i n g  your  comments. I 

understood t h e  mot ion  t o  be i n  r e c o g n i t i o n  t h a t  

t h e  mot ion  t o  d i sm iss  c a l l s  fo ' r  us t o  make a 

f i n d i n g  based on t h e  s u f f i c i e n c y  o f  t h e  

tes t imony ,  and I d isag ree  t h a t  t h a t ' s  t h e  

s tandard assoc ia ted  w i t h  a mot ion  t o  d i sm iss .  

And l i k e  commissioner P a l e c k i ,  I agree we should 

hear t h i s  case and base our  d e c i s i o n  on t h e  

m e r i t s  o f  t h i s  case, and t h a t ' s  t h e  purpose o f  

m y  s u p p o r t i n g  t h e  vo te .  I t  had n o t h i n g  t o  do 

w i t h  whether t h e  r u l e  was a p p l i c a b l e  o r  any th ing  

l i k e  t h a t .  

CHAIRMAN JACOBS: V e r y  We l l .  I t  sounds 

l i k e  t h a t ' s  t h e  answer, M r .  Howe. 

( conc lus ion  o f  c o n s i d e r a t i o n  o f  I t e m  16~.) 
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