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Administrative Services
Florida Public Service Commission

2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Docket No. 000121-TP (OSS)

Re:

Dear Ms. Bayo:
Enclosed is an original and 15 copies of Response of BellSouth
Telecommunications, Inc. In Opposition To Joint Motion For Clarification, Etc.,

which we ask that you file in the captioned matter.

A copy of this letter is enclosed. Please mark it to indicate that the
original was filed and return the copy to me. Copies have been served to the

parties shown on the attached Certificate of Service.
Sincerely,
J. Phillip Carver (M)
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
In re: Investigation into the Docket No. 000121-TP
Establishment of Operations Support
Systems Permanent Performance
Measures for Incumbent Local Exchange

Telecommunications Companies Filed: November 5, 2001

(L N T .

RESPONSE OF BELLSOUTH TELECOMMUNICATIONS, INC. IN
OPPOSITION TO JOINT MOTION FOR CLARIFICATION, ETC.

BellSouth Telecommunications, Inc. (“BellSouth”) hereby files, pursuant to Rule 25-
22.037(b), Florida Admission Code, its Response in opposition to the Joint Motion For
Clarification or, in the Alternative, Suggestion For Reconsideration On The Commission’s Own
Motion (“Motion”), and states the following:

1. The gist of the Joint Motion filed by four ALECs is a request that the Commission
reconsider its Final Order, and include in the procedure for calculating remedies what the ALECs
refer to as a “severity component”. More specifically, the ALEC’s advocate now a particular
mathematical approach to that component, which they previously advocated through their
testimony, and which the Commission unequivocally rejected.

2. This Motion should be denied for three distinct reasons, each of which is
sufficient, standing alone, to require denial: (1) the Motion is untimely; (2) the Motion not only
fails to meet, but it does not even attempt to meet, the standard for a proper motion for
reconsideration; (3) The ALECs’ Motion is really nothing more than an attempt to reargue points
that they have already argued, and lost. Even if this attempt were procedurally proper at this
juncture, the ALECs contention that the Commission somehow erred is wrong. More

specifically, the ALECs are wrong in the suggestion that the Commission Order does not take



into consideration in any way the “severity” of BellSouth’s failure to comply with any given
measure. Moreover, even if the ALECs were correct in this contention, this does not render the
Commission’s ruling legally erroneous. The Motion is essentially frivolous. Therefore, the
ALECs’ request for oral argument should be rejected, and the Motion should be summarily
denied.

3. Obviously, the motion is untimely. The Final Order in this matter (Order No.
PSC-01-0819-FOF-TP) was entered September 10, 2001. Thus, a timely and proper Motion for
Reconsideration would have to have been filed by September 25, 2001. (Rule 25-22.060, F.A.C.)
Obviously, the ALECs are aware of this, because they have been careful to disingenuously label
their Motion as if it is something other than a request for reconsideration. Although, the ALECs
label their request as a motion for clarification, or alternatively, a “suggestion,” that the
Commission reconsider on its own motion, their semantical games do nothing to change the
substance of what the ALECs request, or to render their filing timely. Although the ALECs call
their filing 2 Motion for Clarification in an attempt to avoid the deadline for filing a motion for
reconsideration, even a cursory review of the ALEC’s filing reveals that there is nothing unclear
about the Order, and that the ALEC request is not really for clarification at all, but instead that
the Commission reach a different decision than the one it obviously reached.

4, As will be discussed in greater detail later, the ALECs’ proposed in this case a
mathematical calculation whereby the penalty for failure of any measure would be increased,
based upon the extent to which BeliSouth fails. In other words, the greater BellSouth falls short
of the mark, the greater the penalty. The ALECs refer to this calculation in their Motion as a
severity Component (p. 6). The ALECs also claim that they only became aware that this

component was not included in the Commission’s Order at a meeting heid October 15, 2001.



(Motion, p 4) However, there is absolutely nothing unclear about the Order. To begin by stating
the obvious, a motion for clarification can only be well taken if there is some lack of clarity in
the subject Order. In this case, the only confusion arises from the ALECs claimed (but
inexplicable) inability to comprehend the plain terms of the Commission’s decision. In the
Motion itself, the ALECs quote the operative (and crystal clear) language from the Order as
follows:

Remedies shall be measure based, rather than transaction-based, and shall vary by
type of measure and duration for Tier 1, and type of measure for Tier 2.

(Motion, p. 3, quoting Order, p. 141), f[emphasis added].

The Commission’s Order could not have been clearer in its statement that differences in penalties
shall be based only on type and duration. If the Commission also intended that there be a
mathematical calculation by which penalties would be increased based on severity, it would have
been a simple matter to state this. Obviously, the Order contains no such statement.

5. Further, what the Order does state (and which the ALEC’s fail to acknowledge),
is a clearly expressed rejection of the “severity component” proposed by the ALECs. The Order
states the following:

By using the same method to detect discrimination and measure its severity,

witness Taylor believes that the ALEC Coalition’s plan confuses the degree of

certainty with the degree of severity .... We agree with BellSouth’s witness

Taylor’s assessment that the statistical decision rule is not helpful in assessing

severity.

(Order, p. 62).
The ALECs implausible claim that the Order is unclear as to whether some mathematical test for
severity is intended is belied by the plain language quoted above.

6. In their Motion, the ALECs abandon at some point the claim that they seek

clarification, and move on to the real gravament of their Motion: rearguing the facts in an



improper attempt to have the Commission reconsider its ruling. Again, this attempt to obtain
reconsideration is untimely, and, again, the ALECs are perfectly well aware of this. It would be
one thing if the ALECs acknowledged the tardiness of their motion, and attempted to show good
cause for this tardiness.! Instead, they label their motion as a “suggestion,” as if this somehow
obviates the untimeliness of the motion. One would be hard pressed to argue that there is any
practical difference between a motion for reconsideration and a “suggestion” that the
Commission determine on its own that reconsideration is appropriate. The fact that the ALECs
would fail to acknowledge the lateness of their motion, while simultaneously trying to avoid the
applicable rule through such a transparent canard, reflects a troubling lack of respect for the
Commission and its rules.

7. Even if the Motion for Reconsideration were timely, the ALECs have failed to
satisfy the legal standard that must be met for such a motion to succeed. It is noteworthy that in
the Motion, the ALECs do not even cite the legal standard for reconsideration. The reason for
this omission is obvious, the Motion falls far short of the legal requirements. The frequently
cited cases that set forth the standard to be applied to motions for reconsideration are Diamond

Cab Co. of Miami v. King, 146 So. 2" 889 (Fla. 1962), Stewart Bonded Warehouse Inc. v.

Beavis, 294 So. 2" 315 (Fla. 1974), and Pingree v. Quaintance, 394 So. 2" 161 (Fla. 1¥ DCA

1981). As the Supreme Court stated in Diamond Cab:

The purpose of a petition for rehearing is to bring the attention of the ....
administrative agency, some point which it overlooked or failed to consider when
it rendered its order in the first instance [Citations omitted.] It is not intended as a
procedure for rearguing the whole case merely because the losing party disagrees
with the judgment or the order.

(d., at 891)

! Presumably, the ALECs did not take this approach because the statements in their Motion show that there

is no good cause for their failure to timely file.



Applying this standard, the Court in Pingree affirmed the tried court’s denial of a motion for

reconsideration because “the motion below merely set forth matters which had previously been

considered by the trial court.” Pingree, at 162. (emphasis added). Also, in Stewart, the Florida

Supreme Court reversed this Commission’s grant of a motion for reconsideration because “the
only basis for reconsideration noted in the instant cause was the reweighing of the evidence ...”
(Stewart, at 317)

8. The ALECs do not raise any point of law or fact that the Commission overlooked.
Instead, they simply reargue the assertion that the remedy calculation must include some sort of a
statistical test to determine the severity of a violation. Specifically, the bulk of the motion
attacks the conclusion of the Commission that the ALEC-proposed severity calculation is flawed,
and reargues the evidence in the apparent hope that this Commission will “reweigh” the evidence
in precisely the manner prohibited by the Florida Supreme Court in Stewart. As the above-cited
cases make clear, there is a difference between an argument that has been overlooked and one
(like the ALEC position on severity) that has been considered and rejected. As a matter of law,
the ALEC’s motion is insufficient to support a decision to reconsider.

9. Finally, even if the ALEC’s attempts to reargue were appropriate at this juncture,
the ALECs argument still fails for two reasons: (1) The ALECs contention that the
Commission’s order does not consider the severity of a violation in any way is wrong; (2) even if
the ALECs were right on the first part, this provides no basis for the Commission to reverse
itself, given the facts of the case and the conclusions the Commission reached.

10.  BellSouth and the ALECs presented two marketably different approaches to
assessing the relative impact of violations and structuring penalties accordingly. Before stating

the above-noted agreement with Dr. Taylor’s assessment of the CLECs plan, the Order quotes



extensively Dr. Taylor’s assessment of the respective plans of BellSouth and the ALEC’s.
Specifically,

Assuming the goal is to ensure that BellSouth has an economic incentive to

comply with performance standards, BellSouth witness Taylor believes that the

size of the penalty payment should be calibrated to the seriousness of the

performance disparities. He goes on to explain that the economic value should be

based mostly on business judgment initially and refined based on experience. ...

Witness Taylor believes that the BellSouth plan recognizes the type of

transaction, the estimated economic seriousness of the violation, and the duration

of the violation.
(Order, at 158, 159).
In other words, the BellSouth plan adopted by the Commission utilizes an exercise of business
judgment to set differing penalties for different types of violations, based upon an assessment of
their impact, i.e., the seriousness of the violation. The measures which, if violated, would be
likely to have a greater impact upon the CLECs and their customers carry larger penalties than
do the comparatively less significant measures.

11. In contrast, the ALEC proposal engages in the fiction that the seriousness of
failing every single measure would be precisely the same. The ALEC plan then utilizes a
mathematical formula to calculate the “severity” of the failure of a measure, and makes the
applicable penalty larger or smaller as a consequence. To illustrate, a measurement could have
little or no effect on an ALEC customer or their satisfaction with their service, but if missed by a
large margin, the ALEC plan would utilize this “severe” miss to generate a potentially huge
penalty. However, a relatively “less severe” miss of an extremely important measurement (as
judged from the customer’s perspective) would result in a much smaller penalty. Thus, the

amount of each penalty is completely unrelated to the relative importance of the performance

being measured. It is this approach, that Dr. Taylor categorized as “arbitrary, unrelated to



performance metrics or transactions, and unrelated to the economic importance of observed
performance disparity”. (quoted in Order, at 158).

12. Itis true that BellSouth advocated as one component of its plan a mathematical
approach to severity in the form of the parity gap calculation, which the Commission also
rejected. Although the order states that a transaction-based plan is preferable in concept, the
Commission ordered a measure-based plan, in substantial part, because of its reservations about
BellSouth’s own mathematical approach to the issue of severity. This, however, does not change
the fact that the penalty structure advocated by BellSouth, and adopted by this Commission
(albeit with different penalty amounts than those proposed by BellSouth), does take into account
the “severity” of a violation, by assessing the relative impact of a violation of each different type
of measurement. Again, this penalty structure varies the assessed penalties from one
measurement to the next based upon business judgment and common sense. Adopting this, the
Commission effectively determined that some violations are inherently more severe (i.e., when
judged practically on the basis of their impact) than are others. The ALEC approach, while
mathematically consistent, is an arbitrary approach that has nothing to do with the reality of the
actual real world impact of any given violation. There is absolutely no error in the decision by
the Commission to reject this approach in favor of a more practical, common-sense method to
determine the penalty for each violation.

13.  Moreover, even if the ALECs are correct in ignoring the effect of the
Commission’s decision to vary penalties by type, that is, if the ALECs are correct that “severity”
can only be addressed by a mathematical process, they are still wrong in the conclusion that the
Commission erred by not adopting such a process. The ALEC’s flawed logic is essentially that

the ALECs proposed a severity calculation and BellSouth proposed a severity calculation, but the



Commission did not adopt a plan that has a severity calculation. Therefore, the Commission
must have erred. This conclusion simply does not follow. The Commission plainly rejected the
ALEC:s statistical approach to determining severity, and it just as plainly rejected BellSouth’s
proposal to utilize the parity gap. In doing so, the Commission expressly found both approaches
to be fundamentally flawed. (Order, p 102). Given the fact that the Commission found both of
these mathematical approaches flawed, it was certainly appropriate for the Commission to adopt
a plan that does not raise or lower penalties based on such a mathematical component. In fact,
given the Commission’s conclusions regarding the evidence before it, it would have been error to
do otherwise.

14.  Although the stated intention of the ALEC motion is to address the severity issue,
the motion is replete with indications of the ALECs’ true agenda: dramatically increasing the
size of penalty payments. Two examples will suffice. One, the ALECs protest that
implementing the plan without their severity component will result in a plan that requires
BellSouth to pay penalties that amount to “pennies on the dollar” compared to the ALEC’s
proposal (Motion, p 6). Thus, the ALECs implicitly advance the strange notion that the
Commission-ordered plan must be erroneous because it provides them with so much less in
monetary penalties than the amount they originally demanded, and continue to desire.

15. Two, the ALECS contend on the basis of an example so vague that its result is

impossible to verify, * that under BellSouth’s “post order submission” the penalty for a series of

2 The ALECs provide no explanation whatsoever for how they arrive at the numbers in their example.

Moreover, the example is not particularly usefu, even if it were accurate, because it begins by hypothesizing that
BellSouth is engaged in the intentional refusal to process ALEC orders. This type of conduct is not what is intended
to be addressed by a self-effectuating remedy plan. Instead, if BellSouth acted in this sort of intentional bad-faith
(hypothetically), then the appropriate remedy would be for the affected ALEC to file a complaint with the
Commission to show that BellSouth has violated the Order and/or the Interconnection Agreement between the
parties.



failures would be approximately $34,000. According to the Motion, “the ALEC’s proposed plan
would levy a $6.4 million penalty for the same performance deficiency” (Motion, p. 5). Thus,
the ALEC approach would multiply the otherwise applicable penalty by a factor of 188.

16.  These examples illustrate the real problem that the ALECs have with the
Commission’s order: it does not provide them with the massive monetary windfall they seek.
No one can convincingly claim at this juncture that they know with mathematical precision the
amount at which penalties should be set. Instead, the best that can be done presently is to apply
business judgment and good sense to develop penalty amounts that appear reasonable and likely
to accomplish their intended purpose. This is precisely what the Commission has done.
Although BellSouth certainly does not agree with the interim decision to have a measurement-
based plan (just as BellSouth disagrees with other aspects of the Commission’s Order),
BellSouth does believe that the Commission has ordered in broad strokes a plan that, if
administefed properly, is likely to result in reasonable penalties that will be adequate to prevent
post-271 backsliding, without either unduly punishing BellSouth or rewarding the ALECs with a
windfall of unjustified penalty payments. It is precisely this reasonableness and balance that the
ALECs cannot abide.

17.  Throughout this case, the ALEC’s approach has been to argue for an incredibly
large number of measurements, coupled with exorbitant penalties, to create a massive (but
unjustified) revenue stream to the ALECs. The ALECs demand that the penalties ordered by the
Commission be increased by some sort of mathematical severity factor is simply the latest
gambit in their seemingly never-ending attempt to pervert the appropriate purpose of a remedy
plan and, instead, to create an ALEC cash machine. To date, the Commission has resisted these

efforts, and developed an approach that--although certainly not what BellSouth would have



wanted in all its instances--is a reasonable compromise. The Commission should continue along
this path and resist the ALEC’s avaricious demands for increased penalties.

18.  The ALECs request for oral argument should be rejected. Oral Argument is to be
granted, or not, solely within the discretion of the Commission (Rule 25-22.060(f), F.A.C.). No
party requesting reconsideration is entitled to oral argument. The ALEC motion is untimely, it
reflects a complete disregard for the rules of the Commission, and it fails badly when judged by
the appropriate legal standard. The motion is simply frivolous. There is no point in further
wasting the Commissions’ time by allowing the ALECs to augment this regrettable written
submission with an oral presentation. Instead, the request for oral argument should be rejected,
and the ALEC motion should be summarily denied.

Respectfully submitted this 5th day of November, 2001.

Nt d 1L

NANCY B. WHITE 3
Museum Tower

150 West Flagler Street

Suite 1910

Miami, Florida 33130

Q. Blall'» Qarper
R. DOUGLAS LACKEY
J. PHILLIP CARVER Z’M
General Attorneys
Suite 4300, BellSouth Center
675 West Peachtree Street, N.E.
Atlanta, GA 30375
(404) 335-0710

COUNSEL FOR BELLSOUTH
TELECOMMUNICATIONS, INC.

418784

10





