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CASE BACKGROUND

Tampa Electric Company (TECO), the Office of Public Counsel
(opC), and the Florida Industrial Users Group (FIPUG) are
signatories to a series of stipulations governing the calculation
of TECO’s regulated earnings and providing for certain refunds for
the years 1995-1999. FIPUG subsequently withdrew its intervention
in this docket. By Order No. PSC-01-113-PAA-EI, issued January 17,
2001, in this docket, the Commission determined TECO’s 1999
earnings. On February 7, 2001, OPC timely filed a protest of
Order No. PSC-01-113-PAA-EI. The administrative hearing for this
matter was held on August 27, 2001, to consider OPC’s protest.
Having considered the evidence and the arguments of the parties,
staff submits its post-hearing recommendation. The Commission has
jurisdiction over this subject matter pursuant to Sections 366.04,
366.05 and 366.06, Florida Statutes.
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DISCUSSION OF ISSUES

ISSUE 1: Does the inclusion of interest expense on tax deficiencies
in the calculation of TECO’s regulated earnings comply with the
provisions of the settlement?

RECOMMENDATION : Yes. The inclusion of interest expense on tax
deficiencies in the calculation of TECC’s regulated earnings does
comply with the provisions of the settlement. More specifically,
paragraphs 10 and 11 of the settlement do not preclude the
Commission from determining the prudence and reasonableness of
interest expense on tax deficiencies in calculating TECO’'s
regulated earnings. (Vining)

POSITION OF THE PARTIES

TECO: Most definitely yes. All prudently incurred expenses are
properly allowed and included in the calculation of TECO's 1999
earnings under the terms of the Stipulation. Tax deficiency
interest expense was a prudently incurred expense in 1999
associated with tax positions that have benefitted customers.

OPC: No. None of the claimed expense relates to the tax life of
Polk, which is the only category allowable pursuant to Paragraph
10. If Paragraph 10 wasn’t there, Paragraph 11 would preclude all
such interest expense because it was not an adjustment made in the
last rate case.

STAFF ANALYSIS:
TECO

TECO argues that the Commission gave appropriate meaning to
each of the relevant provisions of the Stipulation and placed each
of those provisions in harmony to give the parties the rights and
benefits bargained for in the Stipulation. TECO asserts that the
Commission correctly concluded in Order No. 0113, at page 6, that,
v, ..the guiding principle of the Stipulations is whether the
expense or investment at issue is reasonable and prudent.” (TECO BR
p. 6); (TECO RB p. 5-6)

The utility maintains that paragraph 11 of the Stipulation
provides that all reasonable and prudent expenses and investment
will be allowed in the computation of the actual ROE. Also, TECO
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argues that there are no other provisions in the Stipulation that
limit the language of paragraph 11. Paragraph 11 states that
adjustments consistent with the last rate case must be made; but,
it does not say such adjustments are the only adjustments that can
be made. Similarly, paragraph 10 does not say that the only tax
interest expense allowed in the calculation must be related to Polk
Power Station. (TECO BR p. 7)

The utility asserts that prudently incurred interest expense
has always been allowed in the regulatory formula. Interest
expense 1is included within the cost of capital calculations that
are integral to determining the actual return on equity of the
company. The “calculations of the actual ROE” for 1999 include all
interest expense allowed under paragraph 11 of the settlement.
TECO underscores that interest expense “by definition” does not go
below the line as asserted by OPC. Prudently incurred interest
expense is always included in the calculation of the achieved ROE.
(TECO RB p. 6)

TECO argues that the Commission did not rewrite the agreement;
instead, it interpreted the agreement in a manner which gave each
party the rights and benefits for which it bargained. (TECO BR p.
7)

OPC

OPC argues that paragraph 11 of the settlement does not allow
interest expense on tax deficiencies because interest expense is a
below-the-line item which does not typically affect NOI, as an
adjustment or otherwise. Even if the interest expense can be
construed as an adjustment, OPC argues that this type of adjustment
was not allowed in TECO’'s last rate case, so it is not allowed
under the settlement. (OPC BR p. 2 and 8)

OPC asserts that paragraph 10 of the settlement does allow for
interest expense related to the tax life of the Polk Power Station.
However, OPC maintains that none of the expense claimed by TECO
arises out of a dispute between TECO and the IRS over the tax life
of the Polk Power Station. (OPC BR p. 2-3)

Analysis

Initially, staff notes that OPC’s protest rendered Order No.
PSC-01-0113-PAA-EI a nullity. Thus, the order is of no
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precedential value. Staff agrees with TECO that the inclusion of
interest expense on tax deficiencies in the calculation of TECO’s
regulated earnings complies with the provisions of the settlement.
As stated by TECO, the guiding principle for the settlement is
whether the expense is reasonable and prudent.

Staff notes that paragraph 11 of the settlement allows “all
reasonable and prudent expenses” in the calculation of TECO’s
regulated earnings. Accordingly, staff argues that the Commission
can include any interest expense that 1t deems reasonable and
prudent, and still be in compliance with the provisions of the
settlement.

Additionally, staff agrees with TECO’s interpretation of
paragraph 10 of the settlement. Paragraph 10 is there to
specifically delineate what interest expense related to the tax
life of Polk Power Station will be considered prudent for
ratemaking purposes; however, that does not mean that all other
interest expenses will be considered imprudent. Rather, paragraph
10 serves to settle the issue of the inclusion of interest expense
related to the tax life of the Polk Power Station, not the larger
issue of the inclusion of interest expense altogether.

In summary, staff recommends that the inclusion of interest
expense on tax deficiencies in the calculation of TECO’s regulated
earnings does comply with the provisions of the settlement.
Paragraphs 10 and 11 of the settlement do not preclude the
Commission from determining the prudence and reasonableness of the
inclusion of interest expense for tax deficiencies in TECO’'s
regulated earnings.
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ISSUE 2: Does the settlement preclude interest on tax deficiencies
for any items other than those related to the Polk Power Station?

RECOMMENDATION: No. The settlement does not preclude any
reasonably and prudently incurred interest on tax deficiencies. The
plain meaning and purpose of the gettlement allows any interest on
tax deficiencies that the Commission deems to be prudent and
reasonable. The settlement does preclude OPC from challenging the
prudence of interest on tax deficiencies related to the tax life of
the Polk Power Station. Because the language of the settlement is
unambiguous, additional standards of contract interpretation need
not be applied in this proceeding. (Vining)

POSITION OF THE PARTIES

TECO: No. The Stipulation forecloses any OPC challenge to the
prudence of any interest on tax deficiency cost related to the Polk
Power Station. It was never meant to, has not been interpreted to
and should not be interpreted to limit possible prudent categories
to those specifically enumerated in the Stipulation.

OPC: Yes. Paragraph 10 would not exist if the parties thought
interest expense was recoverable under other provisions of the
stipulations. And Paragraph 10 cannot be expanded beyond Polk’s tax
life by the doctrine of expressio unius est exclusio alterius, as
well as other standards of contract interpretation.

STAFF ANALYSIS:

TECO

TECO argues that it is obvious that the guidelines in the
settlement for a specific expense or investment are simply
instructions with respect to those items, and were never intended
to be a complete list of all the elements to be used in the
ratemaking formula. The specific direction that Polk Power Station
be included in the rate base did not mean that Big Bend, Gannon and
Hookers Point Stations were to be excluded. TECO emphasizes that
it is clear from reading the entire settlement that in every
instance where a specific instruction for a precisely described
investment or expense is not included, that item is to be reviewed
by the Commission as to its prudence and reasonableness. Any other
interpretation would lead to an absurd result. See In _ re:
Finevest Foods, Inc., 159 B.R. 972 (Bkrtcy. M.D. Fla. 1993) (if an
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interpretation of conflicting terms leads to an absurd conclusion,
a more reasonable conclusion must be found). (TECO BR p. 8-9);
(TECO RB p. 7); (TECO RB p. 11)

TECO maintains that the intent of paragraph 10 was not to
limit the inclusion of tax deficiency interest expense. In support
of that position, TECO notes that Witness Larkin agreed at the
hearing that the purpose of paragraph 10 was to require OPC'’'s
support of tax deficiency interest expense related to Polk Power
Station tax life. The purpose of paragraph 10 does not extend any
farther than that. (TR 242-243); (TECO BR p. 9)

TECO asserts that the rule of ejusdem generis' cited by OPC
cannot override the plain language of the settlement, so it is
inapplicable in this situation. TECO states that OPC contends that
the inclusion of a specific provision in an agreement requires the
exclusion of all others. In response, TECO avers that this rule is
applicable only to ambiguous provisions, and does not apply where
the intent of the parties can be gleaned from the plain language of
the agreement. (TECO BR p. 9)

Also, TECO maintains that paragraph 11 is the operative
paragraph that provides for zrecovery of reasonable and prudent
expenses. Nothing in paragraph 10 provides for the recovery of any
expense because that was not the purpose of paragraph 10. The
purpose of paragraph 10 was to prevent OPC from challenging the
prudence of particular expenses. TECO argues that the second
sentence of paragraph 10 outlines the parties’ agreement that any
interest expense incurred as a result of a Polk Power Station
related tax deficiency was covered by the agreement. Paragraph 10
does not limit recovery to interest expense related to the tax life
of Polk Power Station; it only demonstrates that TECO intended to
take positions regarding the tax life of the Polk Power Station
that were to the benefit of ratepayers. TECC asserts that the
words in paragraph 10 are unambiguous and the plain meaning must be
given effect. (TECO RB p. 3)

The utility argues that the rule of ejusdem generis advanced
by OPC is inappropriate here, because it urges the Commission to

! The expression in a contract of one or more things of a
class implies the exclusion of all not expressed, although all
would have been implied had none been expressed.

- 7 -



DOCKET NO. 950379-EI
DATE: Ncvember 19, 2001

interpret a provision in the agreement...” in such a narrow fashion
as to defeat what we conceive to be its obvious and dominating
general purpose...” Miller et al. v. Amusement Enterprises, Inc.,
394 F.2d 342 (5% Cir. 1968). Ejusdem generis does not prevail when
the result of its use would be contrary to the obvious purpose of
the agreement in question and is inapplicable where the language
interpreted is unambiguous. (TECO BR p. 11)

In addition, TECO argues that the holding of Pottsburg
Utilities, Inc. v. Daugharty, 309 So. 2d 199, 201 (Fla. 1%t DCA
1975) does not apply to this proceeding. (ejusdem generis requires
where both specific and general language is used in an agreement,
the specific language will govern where there is a conflict).
Here, there 1s no conflict between the provisions of the
settlement, so the general language of the gettlement should
prevail. As such, the Commission should continue to determine the
inclusion of interest expense on tax deficiencies in TECO's
earnings based upon the reasonableness and prudency of the expense.
(TECO BR p. 11)

TECO cites to numerous cases in support of its argument that
the general language of the settlement is clear, unambiguous, and
should not be interpreted to limit prudently expended interest on
tax deficiencies to only those related to the Polk Power Station.
TECO asserts the agreement at issue must contain unclear or
ambiguous language. Green v. Life & Health of America, 704 So. 2d
1386, 1391 (Fla. 1998); Acceleration National Service Corp. V.
Brickell Financial Services Motor Club, Inc., 541 So. 2d 738 (Fla.
3d DCA 1989). The agreement must be construed according to its
clear and unambiguous terms. Volusia County wv. Aberdeen, 760 So.
2d 126 (Fla. 2000); Avisg v. Monroe County, 660 So. 2d 413 (Fla. 3d
DCA 1995); See 11 Fla. Jur. 2d Contracts 8155 (2000). In the
absence of ambiguity it is assumed that the intent of the parties
is expressed, and the language of the agreement controls. Bruce V.
Barcom, 675 So. 2d 219, 222 (Fla. 2d DCA 1996); J.C. Penney Co. V.
Koff, 345 So. 2d 732 (Fla. 4™ DCA 1977). The agreement is only
open to construction if there is impure, imperfect or ambiguous
language. See Hertz Corp. v. David Klein Mfg., 636 So. 2d 189
(Fla. 3d DCA 1994); 11 Fla. Jur. 2d Contracts §153 (2000). Accord
Cleanco v. Manor Investment Co., 568 So. 2d 1309 (Fla. 4 DCA
1990). (TECO RB p. 8)
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The utility argues that the principle of expressio unius est
exclusio alterius®* should not take precedence over the canon
requiring the interpretation of the agreement as a whole. Also,
TECO argues that Ideal Farms Drainage District v. Certain Lands, 19
So. 2d 234 (Fla. 1944) (specific terms imply the exclusion of
others), which was cited by OPC in its brief, was overruled by
Mason v. Avdoyan, 299 So. 2d 603, 605 (Fla. 2d DCA 1974), which
held that courts should try to harmonize inconsistent statutory
provisions. In the absence of “positive inconsistency or
repugnancy” each provision of a statute shall be given its own
effect. Id. (TECO RB p. 10)

Moreover, TECO argues that OPC’'s contention that all
provisions in an agreement must be given effect conflicts with
their argument that specific provisions in an agreement control
over the more general. Instead, the utility asserts that the
Commission should construe the settlement as a whole. Florida Polk
County vVv. Prison Health Services, 170 F. 3d 1081 (11*® Cir.
1999) (provisions of a contract construed as a whole to give every
provision meaning); See 11 Fla. Jur. 2d Contracts §165. (TECO RB
p. 10-11)

Lastly, TECO rebuts OPC’'s assertion and argues that the
utility has not asked the Commission to rewrite the settlement.
TECO has merely asked the Commission to read the plain language of
the stipulations and apply them the way they are written. The
meaning of the settlement is clear and the agreement should not be
altered. There is no ambiguity in the agreement; paragraph 10
prohibits OPC from challenging the prudence of tax interest expense
related to the Polk Power Station. Paragraph 11 includes all
reasonable and prudent expenses in the calculation of the return on
equity, meaning the settlement does not preclude interest on tax
deficiencies for any items in addition to those related to the Polk
Power Station. (TECO RB p. 11-12)

PC
OPC argues that paragraph 10 of the settlement allowed TECO to
only include interest expense related to the tax life of its Polk
Power Station. Paragraph 11 allowed the utility to use adjustments
from its last rate case. In the absence of paragraph 10, paragraph

2 The mention of one thing implies the exclusion of another.

- 9 -
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11 would have precluded all interest expense as an impermissible
adjustment. (OPC BR p. 5-6)

OPC asserts that principles of contract interpretation require
that the inclusion of interest expense be governed by paragraph 10.
OPC argues that it is a fundamental principle of construction that
the mention of one thing implies the exclusion of another. 1In re:
Petition of Florida Power & Light Company For Enforcement of Order
4285, Docket No. 970022-EU, Order No. PSC-97-1132-FOF-EU, at page
8, citing Thaver v. State, 335 So. 2d 815 (Fla. 1976) and Ideal
Farms Drainage Dist. v. Certain Lands, 19 So. 2d 234 (Fla. 1944).
Additionally, Order No. 97-1132, at page 9, states that the “rule
of construction ...requires harmonizing the different provisions of
the Agreement in order to give effect to all portions thereof...”
See QOldham wv. Rooks, 361 So. 2d 140 (Fla. 1978); Ideal Farms
Drainage Dist. v. Certain Lands. See also Pressman v. Wolf, 732
So. 2d 356, 360 (Fla. 3d DCA 1999) (“individual terms of a contract
are not to be considered in isolation, but as a whole and in
relation to one another, with specific language controlling the
general”); Aromin v. State Farm Fire & Casualty Company, 908 F. 2d
812, 814 (11* Cir. (Fla.) 1990) (*[Ilt is a cardinal principle of
construction that, if reasonably possible, no part of a contract
should be taken as eliminated or stricken by some other part.”);
Belen School, Inc. v. Higgins, 462 So. 2d 1151, 1153 (Fla. 4% DCA
1985) (“In interpreting a contract, the meaning of which is in
doubt, ‘an interpretation which gives a reasonable, lawful, and
effective meaning to all the terms is preferred to an
interpretation which leaves a part unreasonable, unlawful, or of no
effect.’ Restatement (Second) of Contracts §203{(a) (1979).”). (OPC
BR p. 6-7)

Next, OPC contends the Commission should apply the doctrine of
expressio unius est exclusio alterius (the expression of one term
implies the exclusion of other terms not mentioned). Follow City
of Homestead v. Johnson, 760 So. 2d 80 (Fla. 2000). OPC argues
that if the parties to the first stipulation had intended any and
all interest expense to be allowed, they would not have referred
specifically to the Polk Power Station in paragraph 10. Further,
if the parties intended to address interest expense separately, but
have it apply generally, they would have stated this explicitly.
Instead, the subject was addressed very narrowly, limiting it to
Polk’s tax life. ZSee Barakat v. Broward County Housing Authority,
771 So. 2d 1193, 1195 (Fla. 4™ DCA 2000) (“It is never the role of
a trial court to rewrite a contract to make it more reasonable for

- 10 -
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one of the parties or to relieve a party from what turns out to be
a bad bargain.”); United States v. Firgst National Bank of
Crestview, 513 So. 24 179, 181 (Fla. 1% DCA 1987) (“The maxim
expressio unius est exclusio alterius applies to contracts as well
as statutes, 17 Am. Jur. 2d Contracts §255"); Espinosa v. State,
688 So. 2d 1016, 1017 (Fla. 3d DCA 1997) (“The deficiency in this
agreement is plainly encapsulated within the maxim expressio unius
est exclusio alterius. ‘If one subject is specifically named, or if
several subjects of a large class are specifically enumerated, and
there are no general words to show that other subjects of that
class are included, it may reasonably be inferred that the subjects
not specifically named were intended to be excluded.’ 3 Corbin on
Contractg §552 (1960).”) Accordingly, OPC contends that paragraph
10 cannot be ignored because it defines a parameter limiting what
interest expense is allowable. Any other interpretation would be
contrary to the case law cited above. Similarly, paragraph 11
cannot be rendered meaningless by allowing it to be superceded by
the second sentence’s reference to “reasonable and prudent expenses
and investment.” Therefore, OPC argues that any interest on tax
deficiencies except that related to the Polk Power Station is
foreclosed by the doctrine of expressio unius est exclusio
alterius. (OPR BR p. 8-10)

Analysis

Staff agrees with TECO that the settlement does not preclude
interest on tax deficiencies for items other than those related to
the Polk Power Station. For the reasons enumerated below, staff
believes that the plain meaning of the settlement allows TECO to
recover all reasonable and prudent expenses. Because the language
of the agreement is clear on its face, staff recommends that the
Commission does not need to apply any other principles of contract
interpretation to clarify the terms of the settlement. Any expense
related to interest on tax deficiencies, which is prudently and
reasonably incurred, is not precluded by the agreement.

Staff agrees with TECO’s assertion that rules of contract
interpretation cannot override the general purpose of the
agreement. Also, canons of contract interpretation cannot be
utilized when the language of the agreement is unambiguous. U.S.
v. Alpers, 338 U.S. 680, 682 (1950) (“"The rule of ejusdem generis...
is only an instrumentality for ascertaining the correct meaning of
words when there is an uncertainty...may not be used to defeat the
obvious purpose...”). See alsgso Securities and Exchange Commission

- 11 -
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v. C.M. Joiner Leasing Corp., 320 U.S. 344, 350 (1943) (“However
well these rules [of construction] may serve at times to aid in
deciphering intent, they 1long have been subordinated to the
doctrine that courts will construe the details of an act in

conformity with its dominating general purpose...”). The general
intent of paragraph 10 was not to limit the inclusion of tax
deficiency interest expense. The purpose of paragraph 10 was to

require OPC's support of tax deficiency interest expense related to
the tax life of Polk Power Station. The language of paragraph 10
does not extend any further than that. With paragraph 10 limited
to this specific purpose, the general language of paragraph 11
allows any reasonable and prudent expense to be included in the
computation of TECO’s earnings. As such, the general purpose of
the agreement is unambiguous, and staff believes that rules of
contract interpretation should not be applied and the general
purpose of the agreement should control.

Staff disagrees with OPC that the Commission should apply the
doctrine of expressio unius est exclusio alterius (the expression
of one term implies the exclusion of other terms not mentioned).
While staff acknowledges that the Commission has recognized this
doctrine in City of Homestead wv. Johnson, 760 So. 2d 80 (Fla.
2000) (citing Ideal Farmg), staff believes that this rule of
construction should not be applied to this proceeding. Absent any
ambiguities, the actual language used in the agreement is the best
evidence of the intent of the parties, and the plain meaning of the
language controls. Acceleration National Serxrvice Corp. v. Brickell
Financial Services Motor Club, Inc., 541 So. 2d 738, 739 (Fla. 3d
DCA 1989). In interpreting the agreement, the Commission should
first look to the plain language of the stipulation. Thayer v.
State, 335 So. 2d 815, 816 (Fla. 1976) {(“*To determine the...intent
we look to the plain language...”). If the plain language of the
agreement 1is ambiguous, then the Commission can c¢larify the
settlement utilizing principles of contract interpretation.
Pottsburg Utilities, Inc. v. Daugharty, 309 So. 2d 199 (Fla. 1% DCA
1975). See also Barakat v. Broward County Housing Authority, 771
So. 2d 1193, 1195 (“where the terms of a contract are unambiguous,
the parties’ intent must be determined from within the four corners
of the document.”). Here, staff recommends there are no
ambiguities in the plain language of the settlement, so the intent
of the parties must be determined from the four corners of the
settlement. Therefore, staff believes the Commission need not
employ any principles of contract interpretation to clarify the




DOCKET NO. 950379-EI
DATE: November 192, 2001

agreement; the plain language of the settlement is unambiguous from
the four corners of the document.

OPC also argued that if the parties had intended interest
expense to apply generally, they would have stated this explicitly
instead of narrowly tailoring the issue to address Polk’s tax life.
Staff disagrees and cites to Espinosa v. State, 688 So. 2d 1016,
1017 (Fla. 34 DCA 1997), which states:

“The deficiency in this agreement is plainly encapsulated
within the maxim, expressio unius est exclusio alterius.
‘If one subject is specifically named [in a contract], or
if several subjects of a large class are specifically
enumerated, and there are no general words to show that
other subjects of that class are included, it may
reasonably be inferred that the subjects not specifically
named were intended to be excluded.’ 3 Corbin on
Contracts §552 (1960) .7 (emphasis supplied)

In fact, staff believes, the settlement included general words to
gshow that other types of interest expense would be allowed in the
computation of TECO’'s earnings. Paragraph 11 states that “All
reasonable and prudent expenses and investment will be allowed in
the computation....” Generally, interest on tax deficiencies is a
type of expense which can be considered by the Commission for
inclusion in TECO’s earnings based upon a review for prudence and
reasonableness. Because paragraph 11 included general words to
show that other subjects of that c¢lass are included, staff
recommends that it cannot be inferred that interest on tax
deficiencies not related to the Polk Power Station is excluded from
the settlement.

OPC’'s contention that all provisions in an agreement must be
given effect conflicts with its argument that specific provisions
in an agreement control the more general. OPC argues that the
individual terms of a contract are not be to considered in
isolation, but as a whole and in relation to one another, with
specific language controlling the general. Pressman v. Wolf, 732
So. 2d 356, 360 (Fla. 3d DCA 1999). See also Belen School, Inc. V.
Higgins, 462 So. 2d 1151, 1153 (“In interpreting a contract, the
meaning of which is in doubt, ‘an interpretation which gives a
reasonable, lawful, and effective meaning to all the terms is
preferred to an interpretation which leaves a part unreasonable,
unlawful, or of no effect.’ Restatement (Second) of Contracts

- 13 -
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§203 (a) (1979)."). At the same time, OPC argues that “it is a
cardinal principle of construction that, if reasonably possible, no
part of a contract should be taken as eliminated or stricken by
some other part.” Aromin v. State Farm Fire & Casualty Company, 908
F. 24 812, 814 (11*" Ccir. (Fla.) 1990). 1Instead, staff believes
that the Commission should utilize the rationale in Florida Polk
County v. Prison Health Services, 170 F. 3d 1081 (11 Cir. (Fla.)
1999), wherein the court determined that the provisions of a
contract should be construed as a whole in order to give every
provision meaning. See also 11 Fla. Jur. 2d Contracts §165. Staff
contends that paragraphs 10 and 11 can be interpreted as a whole to
give both clauses meaning. Paragraph 11 allows all reasonable and
prudent expenses and investment in the computation of TECO’'s
earnings; at the same time, paragraph 10 requires that the parties
agree that any interest expense incurred as the result of a Polk
Power Station tax deficiency must be considered a prudent expense
for ratemaking purposes. Therefore, staff believes that if
paragraphs 10 and 11 are construed as parts of a whole, the
settlement does not preclude interest on tax deficiencies, if these
expenses are found reasonable and prudent.

In summary, staff believes the settlement does not preclude
any reasonably and prudently incurred interest on tax deficiencies.
The plain meaning and purpose of the settlement does not disallow
any interest on tax deficiencies that the Commission deems to be
prudent and reasonable. The settlement does preclude OPC from
challenging the prudence of interest on tax deficiencies related to
the tax life of the Polk Power Station. Because the terms of the
settlement are unambiguous, the Commission need not utilize
additional canons of contract interpretation to clarify the
agreement. Therefore, the Commission should give effect to
paragraphs 10 and 11 of the settlement, and allow any reasonably
and prudently incurred interest on tax deficiencies to be included
in a determination of TECO’s earnings.
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ISSUE 3: Was it appropriate for TECO to record interest expense
on income tax deficiencies in 1999?

RECOMMENDATION: Yes. It was correct to record the interest on tax
deficiencies in 1999 because the liability was incurred and could
be reasonably estimated. Further, under APB 20, it would have been
improper for the company to record the expense as a prior period
adjustment. (Merchant)

POSITION OF THE PARTIES

TECO: Yes. FAS 5 requires the company to book an expense when,
based on available information, it is probable that a liability has
been incurred and the amount of the expense can be reasonably
estimated. TECO properly recognized the interest because the IRS
took definitive action, and the liability could be estimated.

OPC: No. Interest expense cannot be recorded above-the-line
without prior authorization. Whether appropriately recorded or
not, interest expense is not allowed to affect refunds for 1999
unless it arose out of a dispute with the IRS over Polk’s tax life.
None of the claimed expense fits this category.

STAFF ANALYSTIS: Utility witness Sharpe testified that in 1999,
TECO had several open tax audit cycles where the tax liability had
not yet been finalized by the Internal Revenue Service (IRS).
Those tax audit cycles were for 1986-1988, 1989-1991 and 1992-1994.

Mr. Sharpe described the process in which TECO participates in
its dealings with the IRS. He stated that it is common for the IRS
and taxpayers to disagree about the tax treatment of a particular
item and that there are several steps taken in determining a

taxpayer’s final tax liability. The first step is the annual tax
accrual that is booked for the current year based upon estimated
taxable income. Many items are estimates and adjustments are

necessary to income tax expense after the books are closed and
additional work has been done. After its annual audit of TECO’s
tax return, the IRS will propose certain adjustments to which some

are agreed upon by TECO. For issues during the audit process on
which the IRS and TECO do not agree, the IRS will issue its Revenue
Agent's Report (RAR). The RAR reflects the IRS adjustments to

taxable income and a redetermination of the tax due and any
resulting interest expense. TECO then has the option of agreeing
to the tax as determined by the IRS or formally protesting the
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adjustments. Some adjustments may be settled during the appeals
process, while others may proceed to litigation. (TR 179-180)

Witness Sharpe testified that the whole examination and appeal
process can take several years depending on the complexity of the
various issues. It was not until 1999 that the IRS determined the
final tax for 1986-1988 and RARs were received for the 1989-1991
and 1992-1994 audit cycles. Further, some of the issues, referred
to as carryover items, that have been resolved for earlier years
may affect subsequent audit cycles and years not yet under audit.
Once the outcome of an issue is determined for the initial year for
which the issue was raised, tax and interest expense should be
recorded for carryover items included in subsequent returns. (TR
180-181)

According to witness Sharpe, the events that resulted in
TECO's tax liability being adjusted included: 1) In May 1999, TECO
received the RAR for the 1989-1991 audit cycle; 2) In July 1999,
the tax liability was finally determined for the 1986-1988 audit
cycle; and 3) In November 1999, TECO received the RAR for the
1992-1994 audit cycle. Witness Sharpe testified that the
determination of taxes for the 1986-1988 audit cycle and the IRS's
definitive positions taken on the disputed issues were the
necessary events that triggered the recording of tax and interest

expense. The adjustment to tax and the related interest expense
included the income statement impact of carryover items in tax
years 1995 through 1998. (TR 182-183)

Witness Sharpe stated that his firm, PricewaterhouseCoopers
LLP (PwC), agreed with TECO that the 1IRS's positions and
determinations of the issues made it clear that the company would
not be able to sustain the tax positions that it had taken on its
various returns. Thus, accrual accounting required that the tax
and interest expense be recorded in 1999. More specifically, the
1999 IRS activity met the requirements for the interest and tax
expense accrual under the standard articulated in Statement of
Financial Accounting Standards No. 5 (FAS 5). Paragraph 8 of FAS
5 generally requires an expense to be charged to income when
information becomes available that indicates that it is probable
that a liability has been incurred and the amount of the expense
can be reasonably estimated. (TR 181-182) As such, 1999 was the
year to charge operations with the interest and tax expense
adjustment. (TR 182-183)
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Mr. Sharpe also testified that the tax adjustment and related
interest taken by TECO should not be considered a prior period
adjustment. Mr. Sharp opined that, in 1999, it became clear that
TECC was not going to be able to sustain the tax return positions
that it had taken on various returns, thus the liability became
probable in that year. Further, Accounting Principles Board (APB)
Opinion 20, regarding Accounting Changes (paragraph 31), states, in
part, that “changes in accounting estimates should not be reported
in financial statements of prior periods or by reporting pro forma
statements for prior periods.” Since the income tax expense
previously reported in prior vyears was an estimate, it 1is
inappropriate to reflect either the adjustment to tax expense or
the related interest as prior period adjustments. Thus, under
Generally Accepted Accounting Principles (GRAP), 1999 was the
proper year to record both the tax and the interest on tax
deficiencies. (TR 183-184)

Witness Sharpe concluded that given the framework of the
procedures required to vigorously contest various issues before the
IRS, the company should not be penalized by having the tax

deficiency interest disallowed as an operating expense. He
contended that the expenses only arose because the company'’s tax
positions were meant to minimize costs. (TR 188)

OPC witness Larkin admitted on cross examination by the
utility that he had not formed an opinion as to whether the
interest on tax deficiencies recorded in 1999 was improperly
recorded under GAAP or that 1999 was the appropriate year to record
the expense. Mzr. Larkin stated that he did not review the
information necessary to form such an opinion because he did not
believe it would be appropriate to do so. Even if the tax expense
was prudently incurred and properly recorded in 1999, Mr. Larkin
stated that it should be disallowed for refund purposes because you
cannot get past the Stipulation and the deficiencies in the
cost-benefit analysis. (TR 233-234)

In its brief, TECO states that it is uncontroverted that the
interest on tax deficiency at issue here was a 1999 expense and was
properly recorded as an expense in 1999. TECO asserts that there
is no evidence to support any other conclusion.

OPC’s position on this issue in its post-hearing statement of

igsues and positions states that interest expense cannot be
recorded above-the-line without prior authorization. Staff
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believes that this position is not addressed by this or any other
issue in this case. Further, the record is void of any evidence
that supports OPC’s argument, thus staff has not addressed on the
merits of this argument. OPC also argues that it is not relevant
whether the company appropriately recorded the interest because the
interest expense cannot affect refunds for 1999 unless the interest
arose out of a dispute with the IRS over Polk’s tax life. OPC
concludes that none of the claimed interest expense fits this
category.

Based on staff’s analysis of the record, we believe that
witness Sharpe’s testimony is clear and undisputed that the company
properly recorded the interest on tax deficiencies in 1999. The
expense accrual requirements of FAS 5 were met because, in that
year, 1t became clear to TECO that it would not sustain its tax
positions on the earlier tax years. This position was clearly
supported by the company’s tax and accounting consultant. Staff
believes that the record reflects that in 1999 the liability for
the interest expense was incurred and was reasonably estimated.
Further, the record is clear that under APB 20, it would have been
improper for the company to record the expense as a prior period
adjustment.
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ISSUE 4: What amount of tax deficiency interest included in the
calculation of the company's earnings in 1999 is related to the
Polk Power Station that OPC is obligated to support as a prudent
expense for rate making purposes in this proceeding under paragraph
10 of the stipulation?

RECOMMENDATION: While the record indicates that some of the tax
deficiencies relate to the Polk Power Station, it is silent as to
what amount of interest on tax deficiencies relates to Polk.
{Merchant)

POSITION OF THE PARTIES

TECO: OPC agreed in paragraph 10 that "any interest expense that
might be incurred as a result of a Polk Power Station related tax
deficiency assessment will be considered a prudent expense for
ratemaking." A significant portion of the $13.2 million tax
deficiency interest is related to the Polk Power Station.

OPC: None. TECO has not demonstrated any interest expense on tax
deficiencies were recorded in 1999 as a result of the IRS
questioning the tax life of the Polk Power Station.

STAFF ANALYSIS: Staff believes that this recommendation should be
broken into two parts. The first part addresses what amount of the
total tax deficiency interest included in the calculation of the
company's earnings in 1999 is related to the Polk Power Station.
The second part addresses whether the Settlement requires OPC to
support any interest on tax deficiencies related the Polk Power
Station as a prudent expense for rate making purposes in this
proceeding, or whether OPC’s support is limited to only that
interest related to the tax life of the Polk Power Station.

Amount of Polk Power Station Tax Deficiency Interest

Paragraph 10 of the March 25, 1996, Stipulation provides:

The company plans to take a position regarding the tax
life of its Polk Power Station intended to minimize its
revenue requirements and to provide maximum benefits to
its customers. The parties agree that any interest
expense that might be incurred as a result of a Polk
Power Station related tax deficiency assessment will be
considered a prudent expense for ratemaking purposes and
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will support this position in any proceeding before the
FPSC.

TECO did not present any evidence in its direct or rebuttal
testimony that reflected whether any interest on tax deficiencies
reported in 1999 related to the Polk Power Station. The evidence
in the record that purports to identify Polk Power Station interest
is from Ms. Bacon, on re-direct examination, reviewing an exhibit
from her deposition. (EXH 2, Bacon Deposition Exhibit 12) She
points out that several items listed on that exhibit, on Bate stamp
page 24, relate to the Polk Power Station. Specifically, all of
Lines F and P, reflected on the exhibit as research and development
expenses, and a portion of Line Q, reflected as interest
capitalization, are Polk Power Station amounts. (TR 144) Further,
during OPC’s cross examination, Ms. Bacon states that any position
taken on research and development expenses related to the Polk
Power Station is a form of a tax life issue.

In reviewing that exhibit, staff cannot determine what, if
any, amount of interest 1is related to the Polk Power Station.
First of all, this exhibit reflects the IRS adjustments to income
for the total company: TECO Energy, Inc. and Affiliated
Corporations. No breakdown is shown on this schedule as to what
portion relates to Tampa Electric alone. Secondly, the adjustments
reflected on this page relate to income amounts, not the interest

on tax deficiencies. Staff also notes that the total adjustments
to income shown on Bate stamp page 24 do not agree with the amounts
reflected on Bate stamp page 23. Further, Ms. Bacon’s statements

are not supported by any additional corroborating evidence. Thus,
staff believes that the record does not support conclusively that
any of the interest on tax deficiencies reported in 1999 relates to
the Polk Powexr Station.

OPC’s Obligation to Support Polk Power Station Interest

Regardless, OPC witness Larkin testified that he believed that
it was clear that the parties intended that only interest assessed
on tax deficiencies directly related to the Polk Power Station
would be included as reductions of operating income for refund
purposes. (TR 210-211) On cross examination, Mr. Larkin adds that
any interest related to the Polk Power Station should be limited to
only that related to tax life issues. Further, any discussion by
the company that research and development expenses could be
interpolated to be a tax life issue is distorted. The issue of tax
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life is not addressed by the decision to expense or capitalize an
expenditure. Once you capitalize an asset, the tax life issue is
what period do you depreciate the asset. (TR 240-241)

In its brief, the company states that “there is no doubt that
a portion of the tax deficiency interest at issue here is clearly
related to the Polk Power Station.” (emphasis added) The utility
believes that under these circumstances, OPC 1is obligated to
affirmatively advocate the inclusion of the Polk Power Station
interest in expenses for ratemaking purposes. TECO makes the claim
that, based on witness Bacon'’s testimony on pages 293-294, “the tax
deficiency interest assessed by the IRS in 1999 is related to the
Polk Power Station, and is related to the Polk Power Station tax
life.” This statement, as it 1is formed, however, could be
perceived as a declaration that all of the tax deficiency interest
in 1999 is related to the Polk Power Statiocn. The evidence in the
record, however, does not reflect this.

Staff believes that what is wvery clear is that two parties
have interpreted paragraph 10 of the Stipulation in two completely
different ways. What both parties fail to mention is that in its
order approving the stipulation, the Commission states that the
agreement on the treatment of interest on tax deficiencies is only
binding on the parties of the stipulation. Based on evidence
presented during a proceeding, the Commission may make a
determination to either include or exclude any such interest
expense for ratemaking purposes. See Order No. PSC-96-0670-S-EI,
issued May 20, 1996. Staff believes that ultimately the inclusion
of this expense should be based on whether the record in this case
reflects that it was prudent to incur this expense and in what
amount. Issue 9 addresses staff’s recommendation of the prudence
of the interest on tax deficiencies.
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ISSUE 5: Should rate case benefits be included in the
cost/benefit analysis used to determine the prudence of costs
incurred in 19987

RECOMMENDATION: No. The evidence does not reflect that a rate
change would have resulted if the deferred tax balance in the 1994
test year for the last rate case was lower. Thus, the rate case
benefits should be removed from the company’s cost/benefit
analysis. (Merchant)

POSITION OF THE PARTIES

TECO: Yes. The revenue requirements calculation used in TECO’s
last rate case included deferred taxes that lowered the cost of
capital and permanent rates that have been paid by customers since
that time. Consequently, customers have benefitted from contested
tax positions that created deferred taxes in the rate case.

OPC: No. Lower rates in past years cannot justify higher rates in
the future without wviolating the prohibition against retroactive
ratemaking. Moreover, rates charged from 1994-99 were not affected
by the company's tax positions because the Commission set rates for
1994 to meet a financial integrity standard.

STAFF ANALYSIS: In utility witness Bacon’s direct testimony, she
explains that the company prepared a cost/benefit analysis to
demonstrate the net benefits that customers received from TECO
taking certain tax positions that were later disputed by the IRS.
Ms. Bacon stated that a cost/benefit analysis is generally used to
either determine the best approach for making a decision on a
prospective basis or to confirm whether a previous decision was
appropriate. (TR 37-38)

The cost/benefit analysis that Ms. Bacon relied upon examined
TECO’s past tax positions to determine the appropriateness of
including tax deficiency interest expense in the calculation of
1999 earnings. She stated that these tax positions created
deferred taxes that were included in the company’s last rate case
and in the calculations of deferred revenues that benefitted
customers. Ms. Bacon believed that the deferred tax benefits
resulting from TECO's tax positions outweighed the eventual cost of
associated tax deficiency interest expense. (TR 38; EXH 1, Document
1)



DOCKET NO. 950379-ET
DATE: November 19, 2001

Witness Bacon testified that the company tock what it called
a conservative approach in its cost/benefit analysis by only
including deferred taxes that were related to the issues contested
by the IRS that lead to tax deficiency interest. Any deferred
taxes related to issues resolved in the company's favor were not
included. She stated that this approach was more conservative than
that used by the Commission for Florida Power Corporation (FPC) in
Docket No. 910890-El1l, Order No. PSC-92-1197-FOF-EI. 1In that case,
FPC included all deferred taxes as net benefits, regardless of
whether the issues were later resolved for lesser amounts. Ms.
Bacon stated that TECO’'s benefits would have been greater if
analyzed consistent with FPC's approach.

In addition to the FPC rate case, witness Bacon stated that
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