State of Florida

Jublic Serfice Qommiszion

CAPITAL CIRCLE OFFICE CENTER ® 2540 SHUMARD OAK BOULEVARD
TALLAHASSEE, FLORIDA 32399-0850

-M-E-M-O-R-A-N-D-U-M-

DATE: DECEMBER 5, 2001

TO: DIRECTOR, DIVISION OF THE COMMISSION CLERK &
ADMINISTRATIVE SERVICES (BAYO)

FROM:  DIVISION OF COMPETITIVE SERVICES (FONDO/ M. WATTS),WﬁQ\’_h\-
DIVISION OF LEGAL SERVICES (TEITZ
R 4,

RE: COMPLIANCE INVESTIGATION FOR APPARENT VICLATION OF SECTION
364.183(1), F.S., ACCESS TO COMPANY RECORDS.

DOCKET NO. 011458-TX - IDS TELCOM LLC

DOCKET NO. 011459-TX - INTERNATIONAL EXCHANGE
COMMUNICATIONS, INC. D/B/A IE COM

DOCKET NO. 011461-TX - INTELLIGENCE NETWORK ONLINE, INC.
DOCKET NO. 011462-TX - INTERLOOP, INC.

DOCKET NO. 011463-TX - IPVOICE COMMUNICATIONS, INC.
DOCKET NO. 011464-TX - ITS TELECOMMUNICATIONS SYSTEMS,
INC.

DOCKET NO. 011465-TX - JATO OPERATING TWO CORP.

DOCKET NO. 011466-TX - KENARL INC. D/B/A LAKE WELLINGTON
PROFESSIONAIL, CENTRE

DOCKET NO. 011467-TX - KERNAN ASSOCIATES, LTD. D/B/A ST.
JOHNS ESTATES

AGENDA: 12/17/2001 - REGULAR AGENDA - PROPOSED AGENCY ACTION -
INTERESTED PERSONS MAY PARTICIPATE

CRITICAL DATES: NONE
SPECIAL INSTRUCTIONS: NONE

FILE NAME AND LOCATION: S:\PSC\CMP\WP\011458.RCM

DOCUMIHT R MDUR-DATE
| 5034 Hov30 s

FPSC-TOHE L3510 H CLERK
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DOCKET NOS. 011458-TX, 011459-TX,
011461-TX, 011462-TX, 011463-TX,
011464-TX, 011465-TX,

011466-TX, 011467-TX

DATE: DECEMBER 5, 2001

CASE BACKGROUND

° July 6, 2001 - Staff mailed a certified letter, return receipt
requested, to each of the certificated Alternative Local
Exchange Company (ALEC) providers listed in Attachment A.
Staff’s letter requested information necessary for inclusion
in the local competition report required of the Commission by
Section 364.386, Florida Statutes, Reports to the Legislature.
Staff’s letter emphasized that responses were due no later
than August 17, 2001, and that failure to respond could result
in the Commission assessing penalties pursuant to Section
364.285(1), Florida Statutes.

° July 9-16, 2001 - The certified 1letter return receipts
(Attachment B) from the July 6, 2001, mailings were signed by
each of the companies listed in Attachment A.

. October 31, 2001 - Staff received a response from Kenarl Inc.
d/b/a Lake Wellington Professional Centre to the 2001 ALEC
Data request. The company’s response was received after the
August 17, 2001, deadline established in staff’s July 6, 2001,

correspondence.

. November 16, 2001 - Staff received a response from ITS
Telecommunications Systems, Inc. to the 2001 ALEC Data
Request. The company’s response was received after the
August 17, 2001, deadline established in staff’s July 6, 2001,
correspondence.

The Commission is vested with jurisdiction over this matter
pursuant to Sections 364.183, 364.285, and 364.386, Florida
Statutes. Accordingly, staff believes the following
recommendations are appropriate.
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DISCUSSION OF ISSUES

ISSUE 1: Should the Commission fine each of the companies listed in
Attachment A $5,000 or cancel each company’s respective
certificate, as listed in Attachment A, for apparent failure to
provide the Commission access to information pursuant to Section
364.183(1), Florida Statutes, Access to Company Records?

RECOMMENDATION: Yes. The Commission should fine each of the
companies listed in Attachment A $5,000 or cancel each company’s
respective certificate, as listed in Attachment A, if the fine is
not received by the Commission within five business days after the
issuance of the Consummating Order. The fine should be paid to the
Florida Public Service Commission and forwarded to the Office of
the Comptroller for deposit in the General Revenue Fund pursuant to
Section 364.285(1l), Florida Statutes. If the Commission’s Order is
not protested and the fine is not received within five business
days after the issuance of the Consummating Order, then each
company’s respective certificate should be canceled
administratively. (FONDO/M. WATTS/TEITZMAN)

STAFF ANALYSIS: Pursuant to Section 364.285, Florida Statutes, the
Commission may impose a fine or cancel a certificate if a company
refuses to comply with Commission rules or statutes. Section
364.183(1), Florida Statutes, Access to Company Records, states:

364.183 Access to company records. —-

(1) The commission shall have access to all records of
a telecommunications company that are reasonably
necessary for the disposition of matters within the
commission's jurisdiction. The commission shall also have
access to those records of a local exchange
telecommunications company's affiliated companies,
including its parent company, that are reasonably
necessary for the disposition of any matter concerning an
affiliated transaction or a claim of anticompetitive
behavior including claims of cross-subsidization and
predatory pricing. The commission may require a
telecommunications company to file records, reports or
other data directly related to matters within the
commission's jurisdiction in the form specified by the
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commission and may require such company to retain such
information for a designated period of time. Upon request
of the company or other person, any records received by
the commission which are claimed by the company or other
person to be proprietary confidential business
information shall be kept confidential and shall be.
exempt from s. 119.07(1) and s. 24(a), Art. I of the
State Constitution.

Based on the certified letter return receipts (Attachment B)
staff received from the United States Postal Service, it appears
that the companies listed in Attachment A received the data request
and could have responded by the August 17, 2001, deadline
established in the July 6, 2001, correspondence. It is imperative
that the Commission receive 100% participation to accurately
reflect the status of local telecommunications competition to the
Legislature. Staff requested the information in order to comply
with Section 364.386, Florida Statutes, Reports to the Legislature,
which states in part:

364.386 Reports to the Legislature. --

(1) The commission shall submit to the President of the
Senate, the Speaker of the House of Representatives, and
the majority and minority leaders of the Senate and the
House of Representatives, on December 1, 1996, and on an
annual basis thereafter, a report on the status of
competition in the telecommunications industry and a
detailed exposition of the following:

(a) The overall impact of local exchange
telecommunications competition on the continued
availability of universal service.

(b) The ability of competitive providers to make
functionally equivalent local exchange services available
to both residential and business customers at competitive
rates, terms, and conditions.

(c) The ability of consumers to obtain functionally
equivalent services at comparable rates, terms, and
conditions.

(d) The overall impact of price regulation on the
maintenance of reasonably affordable and reliable
high-quality telecommunications services.
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(e) What additional services, if any, should be included
in the definition of basic local telecommunications
services, taking into account advances in technology and
market demand.

(f) Any other information and recommendations which may
be in the public interest. :

By Section 364.285, Florida Statutes, the Commission is
authorized to impose upon any entity subject to its jurisdiction a
penalty of not more than $25,000 for each offense, if such entity
is found to have refused to comply with or to have willfully
violated any lawful rule or order of the Commission, or any
provision of Chapter 364. Utilities are charged with knowledge of
the Commission’s rules and statutes. Additionally, “it is a common
maxim, - familiar to all minds, that ‘ignorance of the law’ will not
excuse any person, either civilly or criminally.” Barlow v. United
States, 32 U.S. 404, 411 (1833).

Staff believes that the conduct of each of the companies
listed in Attachment A, by not timely providing staff access to
company records, in apparent violation of Section 364.183(1),
Florida Statutes, has been “willful” in the sense intended by
Section 364.285, Florida Statutes. In Order No. 24306, issued
April 1, 1991, in Docket No. 890216-TL, In re: Investigation Into
The Proper Application of Rule 25-14.003, F.A.C., Relating to Tax
Savings Refund for 1988 and 1989 for GTE Florida, Ing., having
found that the company had not intended to violate the rule, the
Commission nevertheless found it appropriate to order it to show
cause why it should not be fined, stating that “In our view,
willful implies intent to do an act, and this is distinct from
intent to violate a rule.” Thus, any intentional act, such as the
conduct of each of the companies listed in Attachment A at issue
here, would meet the standard for a “willful violation.”

The companies listed in Attachment A did not respond to the
Commission’s request for information by the August 17, 2001,
deadline established in staff’s July 6, 2001, correspondence.
Kenarl Inc., d/b/a Lake Wellington Professional Centre and ITS
Telecommunication Systems, Inc. did provide responses on October
31, 2001, and November 16, 2001, respectively, however, the
responses were untimely. All have been certificated in Florida

-
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since at least April 5, 2001. Scme of the companies have not
reported any revenues and are apparently mnot providing
telecommunications services in Florida. Nevertheless, they are

still subject to the Commission’s rules and Florida Statutes
governing Alternative Local Exchange Companies.

Therefore, staff recommends that the Commission should fine
each of the companies listed in Attachment A $5,000 or cancel each
company'’s respective certificate, as listed in Attachment A, if the
fine is not received by the Commission within five business days
after the issuance of the Consummating Ordexr. The fine should be
paid to the Florida Public Service Commission and forwarded to the
Office of the Comptroller for deposit in the General Revenue Fund
pursuant to Section 364.285(1), Florida Statutes. If the
Commission’s Order is not protested and the fine is not received
within five business days after the issuance of the Consummating
Order, then each company’s respective certificate should be
canceled administratively.
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ISSUE 2: Should these dockets be closed?

RECOMMENDATION: The Order issued from this recommendation will
become final upon issuance of a Consummating Order, unless a person
whose substantial interests are affected by the Commission’s
decision files a protest within 21 days of the issuance of the
Proposed Agency Action Order. The dockets should then be closed
upon receipt of the fines or cancellation of the certificates. A
protest in one docket should not prevent the action in a separate
docket from becoming final. (TEITZMAN)

STAFF _ANALYSIS: Whether staff’s recommendation on Issue 1 is
approved or denied, the result will be a Proposed Agency Action
Order. If no timely protest to the Proposed Agency Action is filed
within 21 days of the date of the issuance of the Order, these
dockets should be closed upon receipt of the fines or cancellation
of the certificates. A protest in one docket should not prevent
the action in a separate docket from becoming final.
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Docket No. Company Code | Certificate | Certification Reported
No. Date Revenue 2000
011458-TX | IDS Telcom LLC TX559 5228 4/5/01 $0.00
011459-TX | International Exchange | TX079 4852 5/13/97 $0.00
Communications, Inc.
d/b/a IE Com
011461-TX | Intelligence Network TX363 7216 11/12/99 $0.00
Online, Inc.
011462-TX | Interloop, Inc. TX404 7259 2/17/00 $0.00
011463-TX | IPVoice TX488 7595 10/20/00 $26.48
Communications, Inc.
011464-TX | ITS TX085 4873 6/12/97 $0.00
Telecommunications
Systems, Inc.
011465-TX | JATO Operating Two TX331 7127 8/30/99 $0.00
Corp.
011466-TX | Kenarl Inc. d/b/a Lake TX175 5337 3/21/98 $32,584.54
Wellington Professional
Centre
011467-TX | Kernan Associates, Ltd.| TX545 7737 3/5/01 $0.00
d/bfa St. Johns Estates
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SENDER: DOMPLETE s FEC!‘ION DOMPLErE YHIS SECTION DN DELIVERY

8 Complete items 1, 2, and 3. Also complete A Received by (Please Print Clearty) B Date of Deiivery

item 4 if Restncted Delivery is desired.

® Print your name and address on the reverse C. s 4
so that we can return the card o you. - . Oa
B Attsch this card 10 the back of the mailpiece, gent
[ Addressee

or on the front if space permits,
D. Is delivery address different from¥tem 12 I Yes
It YES, enter delivery address below: [ No

. Article Addressed to:

. _t 05 TelCom

pm LLC ‘

N 167th Street, 2nd Floor 66\ 7 _

L 33169-5143 3. Shfce Type

! ’\/\L Certified Mall [ Express Mall

§ O Registered [ Return Receipt for Merchandise
‘ O Insured Mall [0 C.OD.

4. Restricted Delivery? (Exira Fee) O Yes

icle Number (Copy from service label) A
’5@@0 Bl 6 aloyd L%
{ PS Form 3811, July 1999 Domestic Return Recelpt 102595-00-M-0952

i

N

SENDER: POMPLETE ™S SECTION

B Complete items 1, 2, and 3. Also complete
" tem 4 if Restricted Delivery is desired.

§ COMPLEYE IS SECTION ON DELIVERY

A. Received by (Please Print Clearly} |.B_Date gf Dell

#@ Print your name and address on the reverse 1
so that we can return the card to you. C. Signature
, | Attach this card to the back of the mailpiece, \A— o Agem
. or on the front if space permits. 0 Addressee
k - ). T Ubfwery-address different 0 Yes
i 1. Aricle ;giressed to: lt YES, enter delivery addrew O No

E Com
X079
LO Airport Blvd, » Suite 340

-fhngame CA 3. Serylee T
940 . L oenice lype
| 10-193¢ /[KDV]% S?Ci;ﬁed Mail [ Express Mall

Registered [ Return Receipt for Merchandise
O insured Mallt [ c.0.D.

4, Restricted Delivery? (Extra Feg) O Yes

icle Number (Cipiyefrom service labal)

2000 We 000D e a5 . .
~PE o 381,38y 1098 ruahvilllivise kb ddfodi redillicdinddl 7 ezses.comons:
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1
¢
{
i
|

{
\ 6ard 16 the back of the mailpiece,
i‘ - oron th ont if space permns

TX 3&3

ntelhgence Nerwork Onhne lnc
X363

224 Rogers Street

Clearwater, FL 33756-5903

e e e

Ariicle'Numbar {Copy from service label)

COMPLEYE YHIS SECTION ON DELIVERY

® Complete items 1, 2, and 3. Also complete ed by (Please } B. D Iivery
item 4 If Restricted Delivery is desired, % 17 (/
B Print your name and address on the reve
so that we can return the card to you. 1 c 5‘9"*“”
® Aftach this card to the back of the mailpi %‘. 0 Agent
or on the front it space permits. ] g ¢ddmm
e g D. Is delivery addrem different item 1? es
+1. Aticle Addressed to; £ ‘ I YES, enter ellvery addrefgs:m below: [ No
. Interloop, Inc. ! B
TX404 o
2514 Hollywood Blvd., Suite 404 L
Hollywood, FL. 330206634 C

SENDER COMPLETYE YHIS SECTION

\ !? ervice Type
i Certified Mall [ Express Mail
. O Registered O3 Retum Receipt for Merchandise
O insured Mall [ C.OD.

—-7( Lo f"- 4. Restricted Delivery? (Exira Fog) O Yes

' 2. Anticle Number (Copy from service label)

100010 C&a2ouy iy 69

i PS Form 3811, July 1999 Domestic Return %celpt

102595-00-M-0952

e -

o - -10-
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SENDER: POMPLETE YHISSECTION DOMPJ-E’E'MS SECTION ON DELIVERY .

B Complete items 1, 2, and 3. Also complete | A Recewed by {Please Print C| ey
f
item 4 it Hestncted Delivery is desired. Sl, . v nnl\nearw B. Da\\, z th?ry
B Print your name and address on the reverse WA g = {
50 that we can return the card to you. C. Signature !
® Attach this card to the back of the mailpiece, - O Agent
or on the front if space permits. X LL ; O Addressee
1. Asticle Addressed to: D. ts delivery’adc}ress d"@m fromitem 17 O Yes
‘ if YES, enter delivery address below: [ No
P
atd nc.
'Voice Cormnun‘lcaﬂﬂnS,l
438 ite 202
:85 East Redfield RoaSA(?;“e
cottsdale, AZ 8 85260- 3. Sprvice Type

Certified Mail  [J Express Mall
] Registered D Return Receipt for Merchandise

J— O insured Mail 1 C.0.D.
| X Ll‘ Yg 4. Restricted Delivery? (Extra Fee)

0 v
Article Number (Copy from service labe) -
OO (60 OIS Tlo - Lolg DV
PS Form 3811, July 1999 Domestic Return Receipt 102595-00-M-0952

SENDER: COMPLETE FHIS SECTION

' m Complete tems 1, 2, and 3. Also complete A Received by (Please Print Clearly) { B. Date of Delivery
* item 4 if Restricted Defivery is desired. N llaye s 7%,
" m Print your name and address on the reverse

i so that we can return the card to you. C. Signature
B Attach this card to the back of the mailpiece, X Lagent .
. oron the front if space permits. [ Addressee

) , - D. 1s deiery address different from item 17 3 Yes
1. Article Addressed to: 1f YES, enter delivery address below: L3 No

DOMPLETE THIS SECTION ON DELIVERY

i" I'TS Telecommunications Systems, Inc.
i TX085

P. 0. Box 277
_ Indiantown, FL 34956-0277

3. Sprvice Type
Certified Mall [ Express Mail
[ Registered [ Retum Receipt for Mérchandise
O insured Mat [ €.0.D.

T‘)( O (( { 4. Restricted Detivery? (Extra Feg) 0 Yes

P 2. Aricle Number «{Copy trom service labal)

CORRET S ER B gyt (DSQJ“:

PS Form 381 1, July 1999 Do.‘neshcﬁéhmﬂeceﬁ

102595-00-M-0952
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ATTACHMENT B

SENDER: COMPLETE FHIS SECTION
i m Complete tems 1, 2, and 3. Also complete
tem 4 if F!estnc’ted Delivery is desired.

: B Print your name and address on the reverse
so that we can return the card to you.

| @ Atlach this card to the back of the mallpiece
or on the front if space permits.

0 Agent
0] Addressee

1. Article Addressed to:
I RO

D. Eﬁwaddmssdbﬂermtﬁomhemﬂ 0O Yes

ES, enter delivery address betow;  [J No

‘IATO Operating Two Corp. ™

200 South Syracuse Way, Suite 200 R

2 sreenwood Village, CO 801114739 :

3. ice Type

i . Certified Mall 13 Express Mall
' [ Registered D Return Receipt for Merchandise
! O Insured Mall [ C.O.D.

j : T )( '33 \ 4, Restricted Dellvery? (Extra Feg) O ves

! 2. Articte Number {Copy from service label}

OO oy COND skboed GSEK 1

102595-00-M-0952

}PS Form 3811, July 1998

SENDER: DOMPLETE THIS BECTION -

B Complete hems 1, 2, and 3. Also complete
item 4 if Restricted Delivery is desired.

Domaﬁcm Receipt

A. Received by (Please Print

COMPLEYE YHIS SECTION ON DELIVERY

B._Dafe of Delivery

B Print your name and address on the reverse
so that we can return the card to you.

8 Attach this card to the back of the malipleces, X
or on the front if space permits.

C. Signftu \

Agent
dressee

A =)

1o
* 1. Article Addressed to;

'}.;k]e Wellington Professional Centre

. Is defivery address different from item 1?2 O Yes
If YES, enter delivery address below;  [J No

+'2230 Forest Hill Blvd. , Suit, :
e 103.
{Wellington, FL 334145773
3. ice Type
Certified Mall [ Express Mall
3 Registered O Return Receipt for Merchandise
5 0 insured Mall [ C.0.D.
: T X1 4. Restricted Delivery? (Extra Fes) 3 Yes
1. Article Number, (Copy hvr_n_s,e_nfrce label) , Sras s el
LoD UeD! ol 814l HiodiRES fill il il
| S Form 3811, July 1999 Domestic Retum Receipt ' 102595-00-M-0952

|
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ATTACHMENT B

SENDER: OOMPLETE FHIS BECTION
® Complete items 1, 2, and 3. Also complete A. Received by (Please Print Clearly) | B. Date of Delivery
item 4 if Restricted Delivery is desired. 7-"7-01

® Print your name and address on the reverse C. St .
so that we can return the card to you. - Signalure 03 Agent
B Attach this card to the back of the mailpiece, X %W gen
or on the front if space permits. R O Addresses

D. Is delivery address different from item 17 £ Yes
1t YES, enter delivery address below: 1 No

ODMPLETE FHIS SECTION ON DELIVERY

i St-Johns.E ; “:\d“_“___
I TXsqs, roves
i 3591 Soug

K
Jacksonvijje €man Blyq,

3. Service Type
N/C‘:niﬁed Mall [J Express Mail

O Registered 3 Retumn Receipt for Merchandise
[ Insured Mall 3 C.O.D,

TX84 { 4. Restricted Delivery? (Extra Fee) 0 Yes
2.,.Adijle Number (Copy from service label)

00O G710 B0 (atl SEI1S~

PS Form 3811, July 1998 Domestic Return Receipt 102505-00-M-0952
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