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PARTICIPANTS : 

BOB E L I A S  and T R I C I A  MERCHANT, FPSC S t a f f .  

STAFF RECOMMENDATION 

I S S U E  1: DOeS t h e  i n c l u s i o n  o f  i n t e r e s t  expense on 
t a x  d e f i c i e n c i e s  i n  t h e  c a l c u l a t i o n  o f  TECO'S 
regu la ted  ea rn i  ngs comply w i t h  t h e  p r o v i  s i  ons o f  t h e  
se t t lement?  
RECOMMENDATION: Yes. The i nc1 u s i  on o f  i n t e r e s t  
expense on t a x  d e f i c i e n c i e s  i n  t h e  c a l c u l a t i o n  o f  
TECO'S regu la ted  earn ings does comply w i t h  t h e  
p r o v i s i o n s  o f  t h e  se t t l emen t .  More s p e c i f i c a l l y ,  
paragraphs 10 and 11 o f  t h e  se t t l emen t  do n o t  p rec lude 
t h e  Commi s s i  on f rom determi n i  ng t h e  prudence and 
reasonabl eness o f  i n t e r e s t  expense on t a x  d e f i  c i  enc i  es 
i n c a l  c u l  a t i  ng TECO' s regu la ted  e a r n i  ngs. 

I S S U E  2 :  Does t h e  se t t l emen t  p rec lude i n t e r e s t  on 
t a x  d e f i c i e n c i e s  f o r  any i tems o t h e r  than those 
r e l a t e d  t o  t h e  Polk  Power S t a t i o n ?  
RECOMMENDATION: No. The se t t l emen t  does n o t  
p rec lude any reasonably and p r u d e n t l y  i n c u r r e d  
i n t e r e s t  on t a x  d e f i c i e n c i e s .  The p l a i n  meaning and 
purpose o f  t h e  se t t l emen t  a l l ows  any i n t e r e s t  on t a x  
d e f i c i e n c i e s  t h a t  t h e  Commission deems t o  be prudent  
and reasonable. The se t t l emen t  does prec lude OPC f rom 
c h a l l e n g i n g  t h e  prudence o f  i n t e r e s t  on t a x  
d e f i c i e n c i e s  r e l a t e d  t o  t h e  t a x  l i f e  o f  t h e  Po lk  Power 
s t a t i o n .  Because t h e  language o f  t h e  s e t t l e m e n t  i s  
unambiguous, a d d i t i o n a l  standards o f  c o n t r a c t  
i n t e r p r e t a t i o n  need n o t  be a p p l i e d  i n  t h i s  
proceeding. 

I S S U E  3 :  Was i t  a p p r o p r i a t e  f o r  TECO t o  reco rd  
i n t e r e s t  expense on income t a x  d e f i c i e n c i e s  i n  1999? 
Recommendation: Yes. I t  was c o r r e c t  t o  reco rd  t h e  
i n t e r e s t  on t a x  d e f i c i e n c i e s  i n  1999 because t h e  
l i a b i l i t y  was i n c u r r e d  and cou ld  be reasonably 
est imated.  F u r t h e r ,  under APB 2 0 ,  i t  would have been 
improper f o r  t h e  company t o  record  t h e  expense as a 
p r i o r  p e r i o d  adjustment.  

I S S U E  4 :  what amount o f  t a x  d e f i c i e n c y  i n t e r e s t  
i n c l  uded i n t h e  c a l  c u l  a t i o n  o f  t h e  company's e a r n i  ngs 
i n  1999 i s  r e l a t e d  t o  t h e  Polk  Power S t a t i o n  t h a t  OPC 
i s  o b l i g a t e d  t o  suppor t  as a prudent  expense f o r  
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ratemaking purposes i n  t h i s  proceeding under paragraph 
10 o f  t h e  s t i  pu l  a t i  on? 
RECOMMENDATION: w h i l e  t h e  record i n d i c a t e s  t h a t  some 
o f  t h e  t a x  d e f i c i e n c i e s  r e l a t e  t o  t h e  Polk  Power 
S t a t i o n ,  i t  i s  s i l e n t  as t o  what amount o f  i n t e r e s t  on 
t a x  d e f i c i e n c i e s  r e l a t e s  t o  ~ o l k .  

I s s u e  5 :  should r a t e  case b e n e f i t s  be i n c l u d e d  i n  
t h e  c o s t / b e n e f i t  a n a l y s i s  used t o  determine t h e  
prudence o f  cos ts  i n c u r r e d  i n  1999? 

t h a t  a r a t e  change would have r e s u l t e d  i f  t h e  d e f e r r e d  
t a x  balance i n  t h e  1994 t e s t  year f o r  t h e  l a s t  r a t e  
case was lower .  Thus, t h e  r a t e  case b e n e f i t s  should 
be removed from t h e  company's cos t /benef i  t a n a l y s i  s .  

RECOMMENDATION: No. The evidence does n o t  r e f l e c t  

I S S U E  6: should de fe r red  revenue bene f i t s / ( cos ts )  be 
i n c l u d e d  i n  t h e  c o s t / b e n e f i t  a n a l y s i s  used t o  
determine t h e  prudence o f  cos ts  i n c u r r e d  i n  1999? 
RECOMMENDATION: Yes. To t h e  e x t e n t  t h e  c o s t / b e n e f i t  
a n a l y s i s  i s  r e l i e d  upon by t h e  Commission, i t  i s  
a p p r o p r i a t e  t o  i n c l u d e  t h e  d e f e r r e d  revenue b e n e f i t s .  
Had t h e  company n o t  taken t h e  t a x  p o s i t i o n s  i t  d i d ,  
t h e  o v e r a l l  re fund t h a t  t h e  customers rece ived f o r  t h e  
years 1995-1998 would have been much l e s s ,  assuming 
t h a t  t h e  s t i p u l a t e d  refunds were decreased 
p r o p o r t i o n a t e l y .  

I S S U E  7 :  The prehear ing  o f f i c e r  r u l e d  t h a t  t h i s  
i s s u e  i s  subsumed by I ssue  9. 

ISSUE 8:  IS i t  approp r ia te  t o  i n c l u d e  t h e  i n t e r e s t  
accrued on de fe r red  revenues as a component o f  t h e  
cos t /benef i  t ana lys i s?  
Recommendation: Yes. TO remain c o n s i s t e n t  w i t h  t h e  
Commission's p r i o r  t rea tment  o f  i n t e r e s t  on d e f e r r e d  
revenues, s t a f f  agrees t h a t ,  t o  t h e  e x t e n t  t h e  
c o s t / b e n e f i t  a n a l y s i s  i s  r e l i e d  upon by t h e  
Commission, t h e  d e f e r r e d  revenue i n t e r e s t  component 
should n o t  be removed. 

I S S U E  9:  Does t h e  c o s t / b e n e f i t  a n a l y s i s  prepared by 
t h e  company suppor t  i t s  c l a i m  t h a t  t h e  i n t e r e s t  on t a x  
d e f i c i e n c i e s  i s  prudent  and i n  t h e  b e s t  i n t e r e s t s  o f  
t h e  customers? 

h a l f  o f  t h e  requested i n t e r e s t  expense on t a x  
d e f i c i e n c i e s  i s  t h e  most reasonable a1 t e r n a t i v e  
a v a i l a b l e  t o  determine f a i r  and reasonable cos ts  t o  
a l l o w  f o r  1999. I n t e r e s t  on t a x  d e f i c i e n c i e s  o f  

RECOMMENDATION: NO. However, a l l o w i n g  recovery O f  
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$6,343,836 should be a l lowed as an above- the- l ine  
expense i n  determin ing t h e  n e t  o p e r a t i n g  income f o r  
1999. 

I S S U E  10: Does t h e  use o f  a c o s t / b e n e f i t  a n a l y s i s  as 
a method t o  determine t h e  prudence o f  a c o s t  i n c u r r e d  
i n  1999 v i o l a t e  t h e  p r o s c r i p t i o n  a g a i n s t  r e t r o a c t i v e  
ratemaki ng? 
RECOMMENDATION: NO. The c o s t / b e n e f i t  a n a l y s i s  does 
n o t  v i o l a t i o n  t h e  p r o s c r i p t i o n  a g a i n s t  r e t r o a c t i v e  
ratemaking as i t  i s  n o t  app ly ing  new r a t e s  t o  p a s t  
consumption. Rather, i t  i s  app ly ing  a pas t  r a t i o n a l e  
t o  determine t h e  prudence o f  a c o s t  i n c u r r e d  i n  1999. 

I S S U E  11: Is OPC e q u i t a b l y  estopped from a s s e r t i n g  
i nconsi  s t e n t  p o s i t i o n s  i n t h i  s proceeding rega rd ing  
adjustments n o t  made i n  t h e  l a s t  TECO r a t e  case? 

de t r imen t  on p o s i t i o n s  asser ted  by OPC i n  t h i s  
proceedi  ng . Accordi  ng l  y , OPC cannot be equi  tab1 y 
estopped from a s s e r t i  ng i nconsi  s t e n t  p o s i t i o n s  i n t h i  s 
proceeding regard ing  adjustments n o t  made i n  t h e  l a s t  
TECO r a t e  case. 

RECOMMENDATION: NO. TECO d i d  n o t  r e l y  t o  i t s  

I S S U E  1 2 :  what e f f e c t ,  i f  any, does Sec t ion  120.66, 
F l o r i d a  S ta tu tes  (2000), have on t h e  Commissioners' 
a b i l i t y  t o  engage i n  x ex p a r t e  communications w i t h  
s t a f f  members? 
RECOMMENDATION: None. The s t a f f  has n o t  engaged i n  
any "p rosecut ion  o r  advocacy" i n t h i  s proceedi  ng which 
would r e s u l t  i n  t h e  a p p l i c a t i o n  o f  Sec t i on  120.66, 
F1 o r i  da S ta tu tes ,  t o  s t a f f  i n these proceedi  ngs. 

I S S U E  1 3 :  what i s  t h e  a p p r o p r i a t e  n e t  o p e r a t i n g  
income f o r  1999? 
RECOMMENDATION: The a p p r o p r i a t e  n e t  o p e r a t i n g  income 
f o r  1999 i s  $182,762,385. 

ISSUE 14: what i s  t h e  amount t o  be refunded? 
RECOMMENDATION: The amount t o  be refunded i s  
$10,512,378 through September 30, 2001, p l u s  i n t e r e s t  
accrued from October 1, 2001, u n t i l  t h e  re fund  i s  made 
t o  customers. 

I S S U E  1 5 :  should t h i s  docket  be closed? 
RECOMMENDATION: The docket should be c losed a f t e r  
t h e  t i m e  f o r  f i l i n g  an appeal has run.  
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4 

9 

10 

11 

12 

1 3  

14  

1 5  

16 

1 7  

1 8  

19 

2 0  

2 1  

22 

2 3  

2 4  

2 5  

5 

CHAIRMAN JACOBS: I t e m  36. 

MS.  MERCHANT: Commissioners, I t e m  No. 36 

i s s t a f f ' s  recommendation rega rd i  ng t h e  

determi n a t i o n  o f  regu l  a ted  earn? ngs o f  Tampa 

E l e c t r i c  Company pursuant t o  s t i p u l a t i o n s  f o r  

t h e  c a l  endar year 1999. Th i  s recommendat-i on 

addresses va r ious  issues  surrounding t h e  i ssue, 

t h e  i n c l u s i o n  o f  i n t e r e s t  expense on t a x  

d e f i  c i  enc i  es and whether t h a t  should i n c l  ude 

above-the-1 i ne i ncome f o r  1999 s u r v e i  11 ance 

purposes . 
s t a f f  i s  prepared t o  address any ques t ions  

you may have rega rd i  ng t h i  s recommendation. 

CHAIRMAN JACOBS: Commissioners, s h a l l  we 

go i s s u e  by issue? 

Sounds l i k e  resounding approval  on t h a t .  

COMMISSIONER BAEZ: I o n l y  r e a l l y  had 

quest ions on one i ssue .  

COMMISSIONER JABER: Yes, e x a c t l y .  

CHAIRMAN JACOBS: I s s u e  -- l e t  m e  guess. 

Okay. S o  w i t h  t h e  except ion  o f  I s s u e  6,  we 

can go -- was t h a t  i t ,  I s s u e  6? 

COMMISSIONER BAEZ: T h a t ' s  f i n e .  

CHAIRMAN JACOBS: L e t ' s  go ahead and t a k e  

t h a t  u p ,  and then t h e  o t h e r  i ssues ,  sounds l i k e  

ACCURATE STENOTYPE REPORTERS, I N C .  
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we can come back and take  them up i n  summary 

fash ion .  Sounds l i k e  a reasonable t h i n g ?  

COMMISSIONER JABER: Commissioner Baez, f o r  

whatever i t ' s  wor th  t o  you, m y  ques t ions  r e a l l y  

a re  gener ic  p o l i c y  ques t ions  be fo re  I even g e t  

t o  t h e  issues .  I d o n ' t  know t h a t  I can -- 

CHAIRMAN JACOBS: Ladies f i r s t .  Execut ive 

c a l l .  

COMMISSIONER JABER: Ladies d o n ' t  always 

want t o  go f i r s t .  

COMMISSIONER BAEZ: But  sometimes t h e y  have 

t o  go f i r s t .  

COMMISSIONER JABER: A11  r i g h t .  Here 's  m y  

gener i c  p o l i c y  ques t ion .  I t  seems t o  me t h a t  

s t a f f ' s  recommendation i s  aga in  an a t tempt  t o  

compromise as i t  r e l a t e s  t o  t h e  s h a r i n g  o f  t h e  

expense i s s u e .  But ,  T r i c i a ,  what I g o t  o u t  o f  

your  recommendati on was, t h e r e  ' s f 1 e x i  b i  1 i t y  

based on t h e  record,  and i t  hinges on t h e  p o l i c y  

approach t h e  Commissioners want t o  take .  I f  we 

want t o  send a very s t r o n g  s i g n a l  t h a t  companies 

should agg ress i ve l y  f i g h t  i ssues  i n  f r o n t  o f  a 

governmental body, whether i t  be t h e  IRS i n  t h i s  

case o r  a s t a t e  agency, t hen  perhaps we want t o  

make sure t h a t  t hey  have every  i n c e n t i v e  t o  do 
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t h a t .  o r  t o  n o t  a l l o w  t h e  expenses t o  f l o w  

through a t  a l l ,  which i s  s t i l l  w i t h i n  our  

d i s c r e t i o n ,  migh t  have t h e  oppos i te  e f f e c t .  we 

would be sending a s i g n a l  t o  t h e  u t i l i t y  t h a t  

they  should never be aggress ive i n  f i g h t i n g  

issues  i n  f r o n t  o f  governmental bodies.  

YOU s o r t  o f  t ook  a middle approach and you 

s a i d  i t ' s  impor tan t  t o  send t h e  i n c e n t i v e .  The 

record  e x i s t s  f o r  sending t h e  i n c e n t i v e .  You 

d i d n ' t  b e l i e v e  t h e  record  e x i s t e d  f o r  

de termin ing  how much o f  t h e  s h a r i  ng. 

MS. MERCHANT: T h a t ' s  c o r r e c t ,  o r  e x a c t l y  

how much o f  t h e  i n t e r e s t  expense i n  1999 was 

p r u d e n t l y  i n c u r r e d ,  what were t h e  i t ems ,  what 

were t h e  breakdowns f o r  t h e  types  o f  

d e f i  c i  enc i  es t h a t  t hey  had. 

COMMISSIONER JABER: Okay. M y  p o l i c y  

ques t i on  i s  t h i s .  The record  does suppor t  100% 

o f  t h e  recovery,  b a s i c a l l y  no shar ing ,  b u t  

a l l o w i n g  t h e  company t o  s o r t  o f  have f u l l  

i ncen t i ve .  

MS. MERCHANT: I f  t h e  Commission b e l i e v e s  

t h a t  j u s t  r e l y i n g  on t h e  c o s t / b e n e f i t  a n a l y s i s ,  

i n c l u d i n g  o n l y  t h e  d e f e r r e d  revenue b e n e f i t s ,  if 

you b e l i e v e  t h a t ,  then,  yes, I b e l i e v e  t h a t  you 
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cou ld  a l l o w  100% o f  t h e  c o s t .  

CHAIRMAN JACOBS: Jus t  based on a d e f e r r e d  

revenue a n a l y s i s ,  n o t  t h e  o t h e r .  

MS. MERCHANT: Jus t  based on t h e  

cos t /benef i  t a n a l y s i s ,  t h a t  t h e r e  a r e  b e n e f i t s  

t h a t  occurred because t h i s  company t o o k  t h e  t a x  

p o s i t i o n s  t h a t  i t  d i d .  

COMMISSIONER JABER: R igh t .  And i t  doesn ' t  

a f f e c t  t h a t  t h e r e  i s  a re fund.  what 's  a f f e c t e d  

i s  t h e  amount o f  t h e  refund,  depending on t h e  

p o l i c y  approach t h a t  we take .  

MS. MERCHANT: T h a t ' s  c o r r e c t .  

COMMISSIONER JABER: There i s  no ques t i on  

i n  your mind t h a t  t h e  company ac ted  p r u d e n t l y  i n  

f i g h t i n g  t h e  I R S  i s s u e  aggress i ve l y ,  t h e  income 

t a x  on -- t h e  i n t e r e s t  expense on t h e  amount 

owed? 

MS. MERCHANT: On a gener i c  b a s i s ,  yes,  I 

t h i n k  t h e  company ac ted  p r u d e n t l y .  on a 

s p e c i f i c  i tem-by- i tem b a s i s ,  I d o n ' t  t h i n k  we 

can t e l l .  

CHAIRMAN JACOBS: I guess m y  ques t ions  a r e  

more o f  a gener i c  -- p r e t t y  much o f  a gener i c  

na tu re  as w e l l .  And i n  conduct ing an a n a l y s i s  

ex pos t  f a c t o  o f  t h e  company's a c t i o n s ,  w e ' v e  

ACCURATE STENOTYPE REPORTERS, I N C .  
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attempted t o  go i n  and assess b a s i c a l l y  t h e  

f a c t s  as they  e x i s t e d  a t  t h a t  t i m e  and how t h e  

company responded t o  those f a c t s ;  c o r r e c t ?  

MS. MERCHANT: To t h e  e x t e n t  t h a t  t h e  

i n f o r m a t i o n  was i n  t h e  record.  There was n o t  a 

whole l o t  o f  d e t a i l  i n  t h e  record  t h a t  showed 

s p e c i f i c a l l y  -- t h e r e  was some i n f o r m a t i o n  t h a t  

showed these were t h e  types  o f  i ssues  t h a t  t h e y  

were t a k i n g  be fo re  t h e  I R S .  

CHAIRMAN JACOBS: R i g h t .  D i d  t h e  I R S  i n  

t h e i r  r u l i n g  g i v e  any a n a l y s i s  t h a t  says, okay, 

we -- k i n d  o f  l i k e  t h i s  i s  a good domain o f  

debate between us and taxpayers,  and t h e i r  

r u l i n g  -- and I had in tended t o  g e t  a copy of 

t h a t  t o  read i t ,  b u t  I d i d  n o t .  So i s  t h e  I R S  

acknowledging t h a t  we accept t h a t  t h i s  i s  a 

v a l i d  s u b j e c t ,  these a re  v a l i d  s u b j e c t s  f o r  

companies t o  s tep  o u t  on and b a s i c a l l y  a s s e r t  a 

p o s i t i o n ?  

MS. MERCHANT: I ' m  n o t  sure t h a t  t h e  record  

goes t o  t h a t  e x t e n t .  The I R S  d i d  n o t  pena l i ze  

t h e  company, and t h a t ' s  i n  t h e  record .  SO t h e  

i n d i v i d u a l  b a s i s  behind each o f  these i ssues ,  

t h e  I R S  -- I d o n ' t  b e l i e v e  t h a t  t h e  record  shows 

s p e c i f i c a l l y  what t h e  I R S  b e l i e v e d  on a g i ven  
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i s sue ,  b u t  i n  general  these were  t h e  i ssues  -- 

t h e  IRS d i d  n o t  pena l i ze  them on these i ssues .  

COMMISSIONER BAEZ: M S .  Merchant, should 

t h e  f a c t  t h a t  t hey  weren ' t  pena l i zed  have any -- 

I mean, i s  t h a t  any i n d i c a t i o n  t h a t  -- 

MS.  MERCHANT: Yes. The f a c t  t h a t  t h e y  

were  n o t  pena l ized  shows t h a t  t hey  were n o t  

o v e r l y  aggress ive i n  -- i f  they  had been 

penal ized,  then -- 

COMMISSIONER BAEZ: There 's  an imprudence 

t h e r e .  

M S .  MERCHANT: Then we would cons ider  some 

o f  t h a t  amount t o  p o s s i b l y  be imprudent,  i f  t h e y  

went t o  t h e  e x t e n t  t h a t  t h e y  were go ing  t o  be 

pena l ized .  But  t hey  were n o t  pena l ized .  

COMMISSIONER BAEZ: I n  any case, i n  any o f  

these ins tances .  

MS. MERCHANT: For these examples. 

COMMISSIONER BAEZ: R i g h t .  

MS. MERCHANT: O r  f o r  these t a x  i s s u e s ,  I 

should say. 

COMMISSIONER JABER: Commissioners, YOU 

know, g e n e r i c a l l y  speaki ng, on t h i  s proceeding, 

I ' v e  never been t r o u b l e d  by t h e  f a c t  t h a t  t h e  

company aggress i ve l y  chal lenged t h e  IRS on t h e  

ACCURATE STENOTYPE REPORTERS, I N C .  



4 

5 

6 

7 

8 

9 

10 

11 

1 2  

1 3  

14 

1 5  

16 

1 7  

18 

19 

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

11 

d e f i c i e n c i e s .  That  has never been a ques t i on  i n  

my mind w i t h  respect  t o  t h e i r  be ing  prudent  i n  

t h e i  r a c t i o n s .  

I approached t h i s  docket i n  t h i s  f a s h i o n .  

I looked a t  t h e  se t t lement  f i r s t  and then  t h e  

p l a i n  reading o f  t h e  se t t l emen t .  I j u s t  kep t  

go ing back t o  t h e  words. whether t h e  p a r t i e s  

had a meeting o f  t h e  minds, I d o n ' t  know, 

because, you know, obv ious l y ,  we weren ' t  a p a r t y  

t o  t h e  se t t l emen t .  But I l ooked a t  t h e  p l a i n  

meaning o f  t h e  words and r e a l i z e d  t h a t  f o r  

whatever reason, t h i s  s i t u a t i o n ,  i n  m y  o p i n i o n ,  

and e s p e c i a l l y  a f t e r  t h e  hear ing ,  d i d n ' t  f a l l  

i n t o  t h a t  p a r t  o f  t h e  se t t l emen t  r e l a t e d  -- as a 

ma t te r  o f  f a c t ,  i t  d i d  t h e  oppos i te .  I t h i n k  

t h e  exac t  words were a l l  reasonable and prudent  

expenses s h a l l  be recovered. And I t h i n k  t h i s  

was a reasonable and prudent  expense, so t h a t  

took  care  of t h e  se t t l emen t  i s s u e  f o r  me. 

And then i t  was, w e l l ,  o b v i o u s l y ,  t h e y  w e r e  

prudent ,  and we want t o  encourage t h a t  

cha l lenge,  b u t  we d o n ' t  want t o  send t h e  v e r y  

extreme s i g n a l  where -- go o f f  and cha l lenge 

every l i t t l e  t h i n g ,  because y o u ' l l  be p r o t e c t e d  

i n  t h e  ratemaking process. I d o n ' t  want t o  do 
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t h a t .  And I ' m  comforted aga in  by t h e  approach 

s t a f f  t ook ,  because they  w i l l  analyze these 

s i t u a t i o n s  on a case-by-case b a s i s .  

5 0 - 5 0 ,  a l though l e g a l l y  we ' re  a l lowed t o  do 

i t  because t h e r e ' s  a range and t h e r e ' s  a case 

t h a t  says we can l o o k  a t  ou r ,  you know, 

e x p e r t i s e  i n  t h e  area and determine a number 

based on t h e  range, I know t h a t  t h a t  can be 

done. But I t h i n k  t h i s  i s  one of those cases 

t h a t  j u s t i f y  n o t  shar ing ,  because t h e  b e n e f i t s  

t h a t  t h e  customers rece ived were b e n e f i t s  

assoc ia ted  t o  keeping t h e  t a x  expense down. 

And I o f f e r  these comments because I can 

make a mot ion,  b u t  I d o n ' t  want t o  t a k e  away 

from t h e  d iscuss ion .  T h a t ' s  where I a m .  T h i s  

i s  -- i f  we deny s t a f f ' s  recommendation on t h e  

main i s s u e  and say t h a t  5 0 - 5 0  i s n ' t  a p p r o p r i a t e  

i n  t h i s  l i m i t e d  case, I d o n ' t  want t o  p rec lude 

t h a t  some shar ing  a t  some p o i n t  may be necessary 

o r  t h a t  companies s h o u l d n ' t  r e l y  on t h i s  

d e c i s i o n  and t h i n k  t h a t  t hey  w i l l  always have a 

b u f f e r  i n  t h e  ratemaking process. I t h i n k  t h e  

amount o f  t h e  b e n e f i t  t h a t  was gained by t h e  

consumers i n  t h i s  case war ran ts  our  be ing  

p r o a c t i v e  i n  sending an a f t e r - t h e - f a c t  s i g n a l  
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t h a t  they  ac ted  a p p r o p r i a t e l y  i n  t h i s  case. 

COMMISSIONER BAEZ: We1 1 , Commi s s i  oner , I 
guess as i t  t u r n s  o u t ,  whatever ques t ions  I may 

have had were gener ic  as w e l l .  Here 's  t h e  way 

t h a t  I approached i t .  

F i  r s t  o f  a l l ,  t h i s  docket was opened 

o r i g i n a l l y  p r o t e s t i n g  a PAA a c t i o n  i n  which 

prudence was determined. Now, I know t h a t  t h a t  

should have n o t h i n g  t o  do w i t h  t h e  i n s t a n t  

case. However, i t  became a c o n t r a c t ,  an i s s u e  

of c o n t r a c t  i n t e r p r e t a t i o n .  And i n  m y  mind, 

once t h e  c o n t r a c t  i n t e r p r e t a t i o n  i s s u e  was 

answered, we i n t e r p r e t e d  t h e  term whether i t  

i n c l  uded a1 1 a n t i  c i  pated addi t i onal  expenses o r  

j u s t  t h e  ones t h a t  were  e x p l i c i t l y  enumerated. 

Once t h a t  i s s u e  would have been developed o r  

determined, then a l l  t h e  o t h e r  i ssues  would have 

f a l l e n  o u t .  

I d o n ' t  b e l i e v e  t h a t  t h e r e  should have been 

-- maybe i n  r e t r o s p e c t ,  i t ' s  my f a u l t  f o r  

a l l o w i n g  i t  t o  k i n d  o f  develop t h a t  w a y ,  b u t  I 

d o n ' t  b e l  i eve t h a t  we were ever consi  d e r i  ng an 

i s s u e  o f  how much money was go ing  t o  be a l lowed.  

I n  m y  mind -- and I cou ld  be wrong processwise, 

b u t  i n  m y  mind, t h e  prudence and t h e  e n t i r e t y  o f  
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t h e  number t h a t  should have been i n  ques t i on  o r  

would have been i n  ques t i on  had been somehow 

determined beforehand, a t  l e a s t  i n  m y  mind, t h e  

w a y  t h a t  I was t h i n k i n g  about i t .  

And i t  never -- I never had a doubt b u t  

t h a t  i f  i t  was a c o n t r a c t  i n t e r p r e t a t i o n  

s i t u a t i o n ,  then an i n t e r p r e t a t i o n  one w a y  o r  t h e  

o t h e r  would have decided what t h e  u l t i m a t e  

number was. TO me, any p l a y  i n  between -- I 

understand t h a t  we have a l l  t h a t  d i s c r e t i o n ,  b u t  

any p l a y  i n  between as t o  whether i t  was zero  o r  

a l l  o f  i t  wou ldn ' t  have been t h e  p l a c e  f o r  i t  as 

a r e s u l t  o f  t h e  cha l lenge t h a t  OPC o f f e r e d .  

SO I guess t o  m y  w a y  o f  t h i n k i n g ,  t h e r e  was 

never any concern as t o  whether t h e r e  should be 

s h a r i n g  o r  n o t .  I t h i n k  we can -- 1'11 accept 

your  suggest ion t h a t  t h e r e  should be a s i g n a l  o r  

some n o t a t i o n  made i n  an o r d e r  t h a t  says t h i s  i s  

a case-by-case b a s i s ,  i t  cont inues  t o  be a 

case-by-case bas i s ,  and i t  s h o u l d n ' t  be taken as 

precedent t h a t  100% recovery w i l l  be a p p r o p r i a t e  

e v e r y  t i m e  i n  every case. 

However, t h a t ' s  n o t  what I f e l t  -- t h a t ' s  

n o t  what I took  t h i s  docket t o  be about.  T h i s  

docket was about how a se t t l emen t  agreement was 
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going t o  be i n t e r p r e t e d .  And once t h a t  was 

determined, t h e r e  wasn ' t  go ing t o  be a ques t i on  

on an i s s u e  t h a t  I t h i n k  we had spoken t o  

be fore .  

I ' m  a l s o  n o t  comfor tab le  w i t h  t h e  f a i r n e s s  

of say ing you go o u t  and t a k e  aggress ive 

p o s i t i o n s ,  and even though i t ' s  n o t  i n c o n s i s t e n t  

w i t h  o t h e r  s i t u a t i o n s ,  w i t h  o t h e r  s i m i l a r  

s i t u a t i o n s  i n  which a l l  t h e  recovery had been 

a l lowed,  because o f  some o rde r  o f  magnitude on 

what t h e  numbers a re  o r  how l o n g  these 

d e f  i c i  enc i  es have been ca r  r i  ed , t h a t  we I r e  g o i  ng 

t o  take  a l o o k  a t  t h e  number. I t h i n k  t h a t ' s  

k i n d  o f  sandbagging. A t  l e a s t  t h a t ' s  t h e  w a y  i t  

f e l t  t o  me. 

COMMISSIONER JABER: Yes. And a c t u a l l y ,  i t  

might  be t h a t  t h e  b i g g e r  t h e  number, t h e  more 

aggress ive they  need t o  be. There a r e  

s i t u a t i o n s  l i k e  t h a t .  

COMMISSIONER BAEZ: Yes. And I r e a l i z e  

t h a t  t h i s  i s  -- a l s o ,  I j u s t  wanted t o  say, I 

t h i n k  what made t h i s  magnitude an i s s u e  o r  t h e  

m a t e r i a l i t y  o r  t h e  number be ing  so b i g  i s  t h e  

number o f  years t h a t  t h i s  was be ing  c a r r i e d  on. 

I f  I ' m  n o t  mistaken, t h e r e  were some t a x  i ssues  
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t h a t  were being c a r r i e d  over s i n c e  t h e  l a t e  

'80s.  SO, you know, t h a t ' s  j u s t  a f u n c t i o n  o f  

-- i t  was more a f u n c t i o n  o f  t h e  t i m i n g  o f  i t  

than any th ing  e l s e .  I wasn ' t  concerned so much 

by t h e  s i z e  o f  t h e  number. And I t h i n k  -- l o n g  

s t o r y  s h o r t ,  I t h i n k  I ' m  more comfor tab le  

s tand ing  by what I b e l i e v e  was t h e  o r i g i n a l  

d e c i s i o n  and 1 e t  i t  stand a t  t h a t .  

CHAIRMAN JACOBS: w e l l ,  m y  approach t o  t h i s  

i s  a c t u a l l y  a combinat ion o f  t h e  two concerns. 

one i s ,  we do have a s t i p u l a t i o n  t h a t  t h e  

p a r t i e s  entered i n t o .  And i f  we ' re  go ing  t o  

g i v e  credence and c r e d i b i l i t y  t o  t h e  

n e g o t i a t i o n s  t h a t  happened i n  t h e  c o n t e x t  o f  

those s t i p u l a t i o n s ,  then we have t o  be v e r y  

concerned about how we g i v e  them e f f e c t  here 

now. 

A l t e r n a t i v e l y ,  we have a s t r a t e g y  t h a t  was 

undertaken t h a t  c l e a r l y  had some b e n e f i t s  t o  

ra tepayers whi ch you cannot s imp ly  t o s s  as ide .  

You cannot i g n o r e  those b e n e f i t s .  

what I found myse l f  g e t t i n g  back t o  i s  t h e  

p o l i c y  i s s u e  here.  we w i l l  -- ou r  a c t i o n  w i l l  

g i v e  d i  r e c t i o n  and i n c e n t  some conduct.  I am 

concerned t h a t  we be ve ry  c l e a r  about what 
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conduct we want t o  i n c e n t .  

I f  a t  t h e  t ime  these t a x  p o s i t i o n s  were 

taken t h e  cost/benef i  t a n a l y s i s  was undertaken 

and done, and t h e  r i s k  t o  t h e  company assessed 

and r i s k  t o  t h e  ratepayers assessed, and then i t  

t u r n s  o u t  t h a t  -- however t h a t  d e c i s i o n  

u l t i m a t e l y  wound up be ing  reso lved,  I have a l o t  

o f  conf idence i n  t h a t  s t r a t e g y ,  because t h a t ' s  

where t h e  ba lanc ing  needs t o  occur .  T h a t ' s  

where t h e  g i v e  and t a k e  needs t o  occur ,  a t  t h e  

t i m e  t h e  r i s k  t o  bo th  t h e  company and t h e  

ratepayers i s  f u l l y  assessed b e f o r e  you engage 

i n  and t a k e  t h a t  p o s i t i o n ,  and then  our  process 

I b e l i e v e  should then be s imp ly  a c o n f i  rmat ion  

t h a t  t h a t  ba lanc ing  o f  i n t e r e s t s  occurred.  

I t h i n k  i t ' s  g r e a t ,  and i t  should be t h a t  

on average, t h e  guesses were good, t h e  guesses 

were on p o i n t ,  t h a t  t h e  a n a l y s i s  t h a t  was done 

i s  a good a n a l y s i s ,  and on average, we should 

see t h a t  ra tepayers see b e n e f i t s  t h a t  accrue t o  

them f rom t h i s  conduct. 

I f  I would see then  -- u l t i m a t e l y  see 

r e s u l t s  where, even though t h e  aggress ive 

p o s i t i o n s  were  taken,  b u t  u l t i m a t e l y  I d o n ' t  see 

t h e  r e s u l t s  coming fo rward ,  t h a t  should speak t o  
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t h e  prudency o f  those a c t i o n s  as w e l l .  

The chal lenge here i s  I b e l i e v e  t h a t  -- 

f i r s t  o f  a l l ,  I d o n ' t  know t h a t  we had g i ven  

enough d i r e c t i o n  i n i t i a l l y  on t h a t ,  I t h i n k ,  we 

as t h e  r e g u l a t o r  had g iven.  SO then  absent 

t h a t ,  I have t o  l o o k  a t  then -- and we ' re  

f o r t u n a t e  enough here t o  have t h e  e x p e r t i s e ,  i f  

you w i l l  , a l though somewhat i n  a removed s t a t e ,  

and perhaps even i n  an i n d i r e c t  s t a t e .  I have 

t o  l o o k  a t  what t h e  exper t  agency would say as 

t o  t h i s .  And so i t  c a r r i e s  g r e a t  we igh t  f o r  me 

t h a t  t h e  I R S  took  a l o o k  a t  t h i s  and b a s i c a l l y  

determined t h a t ,  w e l l  , i t ' s  w i t h i n  t h e  range o f  

reasonableness t o  d i s p u t e  t h i s ,  o r  n o t  so much 

t o  d i s p u t e  t h i s ,  b u t  t o  t a k e  these p o s i t i o n s ,  

and even i f  they  l o s e ,  we won ' t  p e n a l i z e  them. 

I s t i l l  b e l i e v e ,  however, t h a t  i f  we ' re  

go ing t o  say t h a t  we t h i n k  we want t o  see t h i s  

conduct, I want t o  see a b e t t e r  record .  And I 

t h i n k  we a b s o l u t e l y  have t o  do t h i s  on a 

case-by-case b a s i s .  I want t o  understand t h a t  

a t  t h e  t ime  these p o s i t i o n s  were taken t h a t  

these c o s t / b e n e f i t  analyses were done. And I 

q u i t e  f r a n k l y  am n o t  say ing  t h a t  t hey  w e r e n ' t  i n 

t h i s  case. I n  f a c t ,  I t h i n k  t h e  company's p r o o f  
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i s  -- I t h i n k  they ' ve  done a s i g n i f i c a n t  j o b  o f  

t h a t .  

I ' m  suggest ing t h a t  f rom a p u b l i c  p o l i c y  

s tandpo in t  t h a t  i f  we ' re  say ing  t h a t  we t h i n k  

i t ' s  a reasonable s t r a t e g y  t o  t a k e  aggress ive 

t a x  p o s i t i o n s ,  t h a t  i t  i s  done i n  a v e r y  

in formed,  a v e r y  d e l i b e r a t e ,  and a v e r y  

p ro fess iona l  manner a t  t h e  t i m e  t h e  p o s i t i o n s  

a re  taken so t h a t  we can -- w i t h  t h e  

disadvantage o f  l o o k i n g  a f t e r  t h e  f a c t ,  can come 

and impress some l e v e l  o f  o b j e c t i v i t y  t o  our  

dec i  s i  on-maki ng . That s much more i m p o r t a n t  

here than t h e  r e s u l t  t h a t  we ach ieve  i n  t h i s  

p a r t i c u l a r  d e c i s i o n ,  t h a t  we have i n  some way, 

form, o r  f a s h i o n  achieved o b j e c t i v i t y  i n  how we 

reviewed t h i s  conduct a f t e r  t h e  f a c t .  

And t h a t  i s  a concern f o r  me under these 

f a c t s .  I t h i n k  s t a f f  has done an a n a l y s i s  t h a t  

I t h i n k  i s  ex tens ive .  However, I t h i n k  where I 

come down i s  again,  when I l o o k  a t  t h e  t o t a l i t y  

o f  t h e  c i rcumstances, I see t h a t  a p p a r e n t l y  t h i s  

was a -- t h e r e  was a range o f  reasonableness 

here t h a t  t h e  I R S  accepted, a t  l e a s t  as t o  t h e  

a b i l i t y  t o  t a k e  these p o s i t i o n s  i n i t i a l l y .  And 

so I t h i n k  t h a t  c a r r i e s  cons ide rab le  we igh t  f o r  
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me. 

But I want t o  emphasize aga in  t h a t  on a 

going- forward bas i s ,  when t h i s  i s s u e  comes up, I 

would make sure t h a t  we as an agency d i g  i n t o  

t h e  issues ,  what were t h e  na tu re  o f  t h e  

c a l c u l a t i o n s ,  what was t h e  na tu re  o f  t h e  

c o s t / b e n e f i t  a n a l y s i s  done a t  t h e  t i m e  t h e  

p o s i t i o n s  were taken,  so t h a t  we know t h e  r i s k  

t h a t  i s  on t h e  company go ing  fo rward  and t h e  

r i s k  t h a t  i s  on t h e  ra tepayer  go ing  fo rward .  

And again,  I d o n ' t  t h i n k  we need t o  say i n  

every i ns tance  t h a t  t h e r e  was a 100% success 

r a t e  f o r  t h e  p o s i t i o n  t h a t  was taken.  But on 

average, t h a t ' s  how we balance i t  o u t .  on 

average, t h e  ra tepayers  should see t h e  b e n e f i t  

of these t a x  p o s i t i o n s  taken.  And then,  i n  m y  

mind, we have some manner o f  o b j e c t i v i t y  i n  t h e  

f u t u r e  t o  take  a l o o k  a t  these t r a n s a c t i o n s  and 

determine, okay, t h i s  was w i t h i n  reason, t h i s  

was prudent .  

And hav ing s a i d  t h a t ,  d i d  I hear --  

COMMISSIONER JABER: I can move Issues  1 

th rough 8 i f  you a l l  d o n ' t  have ques t ions  on 1 

through 8. 

COMMISSIONER BAEZ: we1 1 , Commi ss ione r ,  i f  
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I ' m  reading t h e  t e a  leaves c o r r e c t l y  here,  I 

j u s t  have a ques t i on  f o r  s t a f f .  A d e n i a l  o f  

s t a f f  on I ssue  9, how does t h a t  impact t h e  

prev ious  issues? I mean, i s  t h e r e  any th ing  t h a t  

would f a l l  o u t  d i f f e r e n t l y ?  

MS.  MERCHANT: No. 

COMMISSIONER BAEZ: There wou ldn ' t .  SO -- 

COMMISSIONER JABER: G o  ahead, Bob, because 

I ' m  reading 1 through 8 t o  be those f o u n d a t i o n  

ques t ions ,  t h e  se t t l emen t ,  t h e  c o s t / b e n e f i t  

anal  y s i  s . 
MR. ELIAS: J u s t  a p o i n t  o f  c l a r i f i c a t i o n .  

I ssue  7 was subsumed i n  I ssue  9,  so i t  would be 

1 through 6 and 8. 

COMMISSIONER JABER: But,  you know, t o  p l a y  

i t  safe ,  why d o n ' t  we j u s t  go i s s u e  by i s s u e ,  

because we d o n ' t  want t o  f i n d  o u t  l a t e r  we have 

t o  come back. 

SO I s s u e  1 d e a l t  w i t h  t h e  se t t l emen t ,  

whether t h e  i n c l u s i o n  o f  t h e  expense was 

c o n s i s t e n t  w i t h  t h e  se t t l emen t .  I can move 

s t a f f  on I s s u e  1. 

COMMISSIONER BAEZ: second. 

CHAIRMAN JACOBS: Moved and seconded. A11 

i n  favo r?  
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COMMISSIONER BAEZ: Aye.  

COMMISSIONER JABER: Aye. 

CHAIRMAN JACOBS: Aye. opposed? Show 

I s s u e  1 i s  approved. I s s u e  2 .  

COMMISSIONER JABER: I s S u e  2 ,  I Can mOVe 

s t a f f  on I s s u e  2 .  

COMMISSIONER BAEZ: Second. 

CHAIRMAN JACOBS: J u s t  a m o m e n t ,  p lease .  

COMMISSIONER JABER: I s s u e  3 -- 

CHAIRMAN JACOBS: J u s t  a second. 

COMMISSIONER JABER: O h ,  I ' m  so r ry .  

CHAIRMAN JACOBS: M y  on l y  problem here  i s  

t h a t  -- I d o n ' t  k n o w .  I guess I ' m  okay on t h a t .  

Okay. Mot ion  and a second. A l l  i n  favor?  

COMMISSIONER JABER: Aye. 

CHAIRMAN JACOBS: Aye. opposed? Show 

I s s u e  2 i s  approved. I s s u e  3 .  

COMMISSIONER JABER: Move S t a f f  on I s S u e  3 .  

COMMISSIONER BAEZ: second. 

CHAIRMAN JACOBS: Moved and second. A11 i n  

favor? 

COMMISSIONER JABER: Aye. 

COMMISSIONER BAEZ: Aye. 

CHAIRMAN JACOBS: Aye. opposed? Show 

I s s u e  3 i s  approved. I s s u e  4.  
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COMMISSIONER JABER: I s s u e  4 ,  I w o u l d  move 

s t a f f .  

COMMISSIONER BAEZ: second. 

CHAIRMAN JACOBS: Moved and seconded. A11 

i n  favor? 

COMMISSIONER JABER: Aye. 

COMMISSIONER BAEZ: Aye. 

CHAIRMAN JACOBS: Aye. 

COMMISSIONER JABER: I s s u e s  5 c leans  U p  t h e  

c o s t / b e n e f i t  ana lys i s  a l i t t l e  b i t ,  so I w o u l d  

move s t a f f  on I s s u e  5 .  

COMMISSIONER BAEZ: Second. 

CHAIRMAN JACOBS: Moved and seconded. A11 

i n  favor? 

COMMISSIONER JABER: Aye.  

COMMISSIONER BAEZ: Aye. 

CHAIRMAN JACOBS: Aye. Show I s s u e  5 i s  

approved. I s s u e  6. 

COMMISSIONER JABER: I s s u e  6, I w o u l d  m o v e  

s t a f f .  

COMMISSIONER BAEZ: second. 

CHAIRMAN JACOBS: Sub jec t  t o  my  p r i o r  

c o m m e n t s ,  I ' m  go ing t o  v o t e  i n  favor  o f  t h i s ,  

b u t  I may i n  a l l  t hese  c o s t / b e n e f i t  a n a l y s i s  

i s s u e s  w r i t e  something t h a t  encompasses m y  

~~ 
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comments. 

Mot ion and a second. A l l  i n  f a v o r ?  

COMMISSIONER JABER: Aye. 

COMMISSIONER BAEZ: Aye. 

CHAIRMAN JACOBS: Aye. Show I s s u e  6 i s  

approved. I ssue  7 .  

COMMISSIONER JABER: I s s u e  7 we d o n ' t  need 

t o  v o t e  on. I s s u e  8, I would move s t a f f .  

COMMISSIONER BAEZ: second. 

CHAIRMAN JACOBS: Moved and seconded. A l l  

i n  f avo r?  

COMMISSIONER JABER: Aye. 

COMMISSIONER BAEZ: Aye. 

CHAIRMAN JACOBS: Aye. Show I s s u e  8 i s  

approved. I ssue  9. 

COMMISSIONER JABER: I s s u e  9,  gener i  Cal l y  

I would want t o  a l l o w  recovery o f  a l l  o f  t h e  

requested i n t e r e s t  expense on t a x  d e f i  c i  enc i  es 

because t h e  approach taken by t h e  company i s  

prudent .  I s  t h a t  enough, Bob EI iaS? I mean, 

how -- 
MR. E L I A S :  I b e l i e v e ,  c o n s i s t e n t  w i t h  t h e  

p r i o r  d i scuss ion ,  t h a t  we have a good b a s i s  f o r  

understanding t h e  r a t i o n a l e  behind t h a t  

dec i  s i  on. 

_____ ~ _ _ _ _  
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COMMISSIONER JABER: okay. 

MR. E L I A S :  T h a t ' s  s u f f i c i e n t .  

COMMISSIONER JABER: Because i t ' s  n o t  

e x a c t l y  how you worded t h e  i s s u e ,  b u t  t h a t ' s  

okay. 

MR. E L I A S :  I understand, I t h i n k ,  w i t h  

s u f f i c i e n t  c l a r i t y  t o  c r a f t  an o r d e r  t h a t  

r e f 1  e c t s  t h e  dec i  s i  on. 

COMMISSIONER JABER: Commissioner Baez, m y  

p o i n t  i s ,  s t a f f  takes t h e  -- 

COMMISSIONER BAEZ: I t ' s  a d i f f e r e n t  

grounds. 

COMMISSIONER JABER: Yes. 

COMMISSIONER BAEZ: T h a t ' s  what i t  i s .  

You ' re  n o t  a c t u a l l y  denying, b u t  -- 

COMMISSIONER JABER: I t  would be t o  f i n d  

t h e  expenses reasonable and prudent  because t h e  

p r o a c t i v e  approach taken by t h e  company i n  

c h a l l e n g i n g  those issues  was prudent  and 

b e n e f i t s  t h e  o v e r a l l  body o f  genera l  ra tepayers  

i n  t h a t  i t  l i m i t e d  t h e  t a x  expense. 

COMMISSIONER BAEZ: W e l l ,  I guess -- as 

p a r t  of your statement,  you s a i d  i t  b e n e f i t e d  

t h e  ratepayers,  so I guess -- aren  ' t you 

i m p l y i n g  somehow t h a t  t h e  c o s t / b e n e f i t  a n a l y s i s  
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was adequate? 

COMMISSIONER JABER: R i g h t ,  yes. 

COMMISSIONER BAEZ: I s n ' t  t h a t  f a c t  t h a t  

y o u ' r e  j u s t  denying s t a f f  -- 

CHAIRMAN JACOBS: That  may l o s e  me i f  you 

go t h a t  f a r .  

COMMISSIONER JABER: we11 , t h a t ' s  why I ' m  

ask ing  these ques t ions ,  because s t a f f  says t h e  

c o s t / b e n e f i t  a n a l y s i s  i s  n o t  adequate. I t h i n k  

i t  i s .  

COMMISSIONER BAEZ: And I d o n ' t  have any 

problem w i t h  t h a t .  I j u s t  want t o  be c l e a r  on 

what w e ' r e  say ing,  because t h a t  becomes t h e  

grounds f o r  whatever. 

CHAIRMAN JACOBS: Here 's  m y  p o i n t .  The 

i m p l i c a t i o n  i s  t h a t  t h e  mere t a k i n g  o f  t h e  

p o s i t i o n  i n  and o f  i t s e l f  and some measure o f  

b e n e f i t  a f te rwards  equals prudency. And m y  

whole p o i n t  i s  t h a t  t h e r e  i s  a deeper, more 

robus t  a n a l y s i s  o f  how t h e  p o s i t i o n  was taken,  

what I R S  p r o v i s i o n s  were  i n  p l a y ,  what were t h e  

p r i o r  r u l i n g s  o f  I R S  on those p o s i t i o n s .  A 

deeper , more robus t  d i scuss ion  i s necessary more 

than j u s t  t h e  f a c t  an aggress ive p o s i t i o n  was 

taken.  And what I want t o  say here i s  t h a t  I ' m  
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prepared t o  accept t h e  p o s i t i o n s  here because I 

see t h a t  an i n d i r e c t  o p i n i o n  by t h e  p r e v a i l i n g  

agency seems t o  g i v e  some credence t o  t h a t .  But  

i n  t h e  f u t u r e ,  I would hope t h a t  we would engage 

i n  such a more robus t  d i scuss ion  about t h e  

d e c i s i o n ,  t h e  s t r a t e g i e s ,  and t h e  f a c t o r s  i n  

p l a y  a t  t h e  t i m e  t h e  d e c i s i o n  was made. 

COMMISSIONER BAEZ: Wel l ,  M r  cha i  rman, I 

guess I d o n ' t  d isagree t h a t  more s b e t t e r  i n  

s i t u a t i o n s  on issues  l i k e  t h i s .  But  I guess -- 

are  you say ing  then t h a t  t h e  c o s t / b e n e f i t  

a n a l y s i s  as presented here meets w i t h  your  

s a t i s f a c t i o n  o r  no t?  

CHAIRMAN JACOBS: Because i t  i n c l u d e s  t h e  

i d e a  t h a t  -- yes, a q u a l i f i e d  -- 

COMMISSIONER BAEZ: Based on t h e  t o t a l i t y  

o f  -- 

CHAIRMAN JACOBS: Based on t h e  t o t a l i t y ,  a 

q u a l i f i e d  yes. And again,  I'll probab ly  w r i t e  

something t o  concur. But  a q u a l i f i e d  yes.  

COMMISSIONER JABER: Okay. A r e n ' t  we 

say ing  -- t h e  t h r e e  o f  us, a r e n ' t  we say ing  

what 's  on t h e  bottom o f  t h e  page 39, t h a t  l a s t  

paragraph on t h e  bottom o f  page 39? 

COMMISSIONER BAEZ: I agree w i t h  t h a t .  
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COMMISSIONER JABER: M r .  E l i a s ,  does t h a t  

g e t  us where we need t o  be? 

MR. E L I A S :  Yes, I t h i n k  so. And then -- 

COMMISSIONER JABER: Based on t h e  record ,  

i t  recognizes I t h i n k  t h a t  t h e  c o s t / b e n e f i t  

a n a l y s i s  may n o t  have been comprehensive. But  

a t  some p o i n t  you have t o  r e l y  on good o l d  

common sense. 

MR. EL IAS:  And I ' v e  always thought  o f  

prudence as k i n d  o f  a two-step a n a l y s i s .  YOU 

know, you l o o k  a t  p lann ing ,  and you l o o k  a t  

r e s u l t s .  And i f  t h e  u t i  1 i t y  a p p r o p r i a t e l y  

planned on t h e  f r o n t  end and t h e y  were 

reasonable i n  t h e i  r a c t i o n s  -- 

COMMISSIONER BAEZ: An adverse r e s u l t  can 

be outweighed, o r  overcome. 

MR. E L I A S :  T h a t ' s  c o r r e c t ,  o r ,  you know, 

t h a t  t hey  s h o u l d n ' t  be pena l i zed  f o r  a c t i n g  

a p p r o p r i a t e l y  on t h e  f r o n t  end, f o r  do ing  what a 

reasonable person would do. 

CHAIRMAN JACOBS: T h a t ' s  e x a c t l y  t h e  

p o i n t .  what i f  we were here l o o k i n g  a t  adverse 

r e s u l t s ?  

MR. E L I A S :  And here,  i f  I can k i n d  o f  

summarize what y o u ' r e  say ing ,  t h e  r e s u l t  was 

~ 
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favorable.  There fore ,  i t ' s  n o t  n e c e s s a r i l y  

app rop r ia te  t o  go i n t o  t h e  same l e v e l  o f  depth 

on t h e  f r o n t  end w i t h  respec t  t o  t h e  

reasonableness o f  t h e  s teps t h e y  took .  

COMMISSIONER BAEZ: Can I change t h a t  a 

l i t t l e  b i t ?  I d o n ' t  t h i n k  t h a t  I ' m  say ing  t h a t  

i t ' s  n o t  app rop r ia te  t o  go i n t o  a deeper l e v e l .  

I ' m  say ing t h a t  g i ven  t h e  r e s u l t s ,  t h a t  i t  may 

n o t  have been -- i t  has been overcome. I mean, 

y o u ' r e  c a l l i n g  i t  a two-prong o r  two-s ided t e s t ,  

and I t h i n k  t h a t  t o  t h e  e x t e n t  t h a t  one -- I 

mean, I l i k e  t h e  concept. TO t h e  e x t e n t  t h a t  

one can overcome t h e  o t h e r ,  then one can 

overcome t h e  o t h e r ,  and i t  doesn ' t  n e c e s s a r i l y  

have t o  be whether t h e  proper  p lann ing  on t h e  

f r o n t  end -- i t  can p o s s i b l y  be t h e  o t h e r  way 

around. 

MR. E L I A S :  I t h i n k  we ' re  say ing  t h e  same 

t h i  ng. 

CHAIRMAN JACOBS: L e t ' s  n o t  beat  a dead 

horse. My whole p o i n t  here i s  t h a t  nobody a t  

t h e  t i m e  they  t o o k  these p o s i t i o n s  were 

guaranteed r e s u l t s .  I have very s e r i o u s  concern 

w i t h  i n c e n t i n g  a company t o  take  these p o s i t i o n s  

based on t h e  f a c t  t h a t  t hey  t h i n k  t h e y  know what 
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t h e  r e s u l t s  a r e  going t o  be. 

COMMISSIONER JABER: I f  i t ' s  t h e  r i g h t  

t h i n g  t o  do, i t ' s  t h e  r i g h t  t h i n g  t o  do. 

CHAIRMAN JACOBS: I f  i t ' s  t h e  r i g h t  t h i n g  

t o  do, i t  i s .  

COMMISSIONER JABER: P u t  t h a t  i n  t h e  

o r d e r .  As l o n g  as Bob, w h o  i s  c r a f t i n g  t h e  

o r d e r ,  understands w h a t  w e ' r e  t r y i n g  t o  

accomplish , I ' m  c o m f o r t a b l e  movi ng f o r w a r d .  And 

c e r t a i n l y  w e  can read t h e  o r d e r ,  Bob. 

MR. E L I A S :  Yes. 

CHAIRMAN JACOBS: Very  w e l l .  I t h i n k  w e ' r e  

on -- 
COMMISSIONER BAEZ: D i d  w e  g e t  t h e  m o t i o n  

s t r a i g h t ?  

COMMISSIONER BAEZ: The mot ion O n  IsSue 9 

w o u l d  be t o  a l l o w  recovery o f  t h e  e n t i  r e  

requested i n t e r e s t  expense on t a x  d e f i  c i  enc i  es.  

CHAIRMAN JACOBS: Yes. That sounds -- 
COMMISSIONER BAEZ: second. 

CHAIRMAN JACOBS: Mot ion  and a second. A11 

i n  favor? 

COMMISSIONER JABER: Aye. 

COMMISSIONER BAEZ: Aye. 

CHAIRMAN JACOBS: Aye. Opposed? Show 

~~~~ ~~ 
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I ssue 9 i s  approved. 

COMMISSIONER JABER: okay. And I s s u e  10, I 

would move s t a f f ,  because I do n o t  b e l i e v e  i t  

c o n s t i t u t e s  -- what we j u s t  d i d  c o n s t i t u t e s  

r e t r o a c t i v e  ratemaki ng. 

COMMISSIONER BAEZ: Second. 

CHAIRMAN JACOBS: I had some t r o u b l e  w i t h  

t h i s ,  b u t  1 t h i n k  you convinced me. 

COMMISSIONER JABER: okay. 

CHAIRMAN JACOBS: Mot ion  and second. A11  

i n  favo r?  

COMMISSIONER JABER: Aye. 

COMMISSIONER BAEZ: Aye. 

CHAIRMAN JACOBS: Show i t  approved. I s s u e  

11. 

COMMISSIONER JABER: NOW, I s s u e  11, I have 

t o  t e l l  you, I found annoying, and I w a n t  t o  

send a v e r y  s t r o n g  s i g n a l  t o  companies. The 

o f f i c e  o f  P u b l i c  Counsel, i n  m y  humble o p i n i o n ,  

i s  i n  a very unique s i t u a t i o n  because o f  

p r o v i s i o n s  found i n  3 5 0  t h a t  a l l o w  them on 

b e h a l f  o f  customers t o  r a i s e  any i ssue ,  perhaps 

a t  any t i m e  they  want, w i t h i n  l i m i t s ,  o b v i o u s l y .  

But  t h i s  -- t o  say t h a t  OPC i s  e q u i t a b l y  

estopped from r a i s i n g  an i s s u e  i s  l i k e  say ing  a 
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customer c a n ' t  r a i s e  an i s s u e .  And I j u s t  -- m y  

mot ion  t o  be t o  move s t a f f ,  and I hope 1 never 

see t h a t  i s s u e  again. 

COMMISSIONER BAEZ: Second. 

CHAIRMAN JACOBS: Moved and seconded. A l l  

i n  favor?  

COMMISSIONER JABER: Aye.  

COMMISSIONER BAEZ: Aye. 

CHAIRMAN JACOBS: Aye. opposed? S h o w  

I s s u e  11 i s  approved. 

COMMISSIONER JABER: I s s u e  2 ,  I w o u l d  move 

s t a f f .  

CHAIRMAN JACOBS: T w e l v e ,  YOU mean. 

COMMISSIONER JABER: I ' m  s o r r y .  what d i d  I 

say? 

CHAIRMAN JACOBS: T w o .  

COMMISSIONER JABER: I s s u e  1 2 ,  I w o u l d  m o v e  

s t a f f .  And, Legal ,  i f  you w o u l d  a l s o  t h i n k  

about w h e t h e r  a r e f e r e n c e  t o  3 5 0  i s  appropr ia te  

f o r  t h e  o r d e r  as w e l l .  There  i s  a p r o v i s i o n  i n  

3 5 0  t h a t  s p e c i f i c a l l y  e x e m p t s  s t a f f  f r o m  

ex p a r t e  c o m m u n i c a t i o n s .  S o  I w o u l d  m o v e  s t a f f  

on I s s u e  1 2 .  

COMMISSIONER BAEZ: second. 

CHAIRMAN JACOBS: Moved and seconded. A11 

~ 
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i n  favor? 

COMMISSIONER JABER: Aye. 

COMMISSIONER BAEZ: Aye.  

CHAIRMAN JACOBS: Aye. opposed? Show t h a t  

I s s u e  12 i s  approved. I s s u e  13. 

COMMISSIONER BAEZ: T h i r t e e n  has t o  

change. 

COMMISSIONER JABER: Fa11 O u t ,  yes.  

CHAIRMAN JACOBS: I t  has t o  fa11 o u t .  

COMMISSIONER BAEZ: R i  gh t  . 
COMMISSIONER JABER: Can w e  j u s t  g i v e  broad 

d i s c r e t i o n  t o  s t a f f  t o  m a k e  t h e  necessary 

f a l l - o u t  adjustments? SO w i t h  t h a t  m o d i f i c a t i o n  

t o  I s s u e s  13 and 14, can w e  m a k e  a m o t i o n  on 

those t w o ?  

MS. MERCHANT: I t  w i l l  be t h e  same amounts 

f r o m  t h e  PAA o r d e r .  

COMMISSIONER BAEZ: okay. 

CHAIRMAN JACOBS: okay. SO t h e  m o t i o n  on 

I s s u e  1 3  i s  t o  make those  p o s i t i o n s  c o n s i s t e n t  

w i t h  ou r  d e c i s i o n  i n  t h e  p r i o r  i s s u e s ,  b u t  i t  

w o u l d  l i k e l y  be very c l o s e  t o  t h e  p r i o r  PAA 

o r d e r ;  c o r r e c t ?  

M S .  MERCHANT: T h a t ' s  c o r r e c t .  

CHAIRMAN JACOBS: Okay. We have a mot ion 
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and a second. 

COMMISSIONER BAEZ: Second. 

CHAIRMAN JACOBS: A l l  i n  f avo r?  

COMMISSIONER JABER: Aye.  

COMMISSIONER BAEZ: Aye. 

CHAIRMAN JACOBS: Aye. opposed? Show 

I s s u e  -- 

COMMISSIONER JABER: Move 1 5 .  

COMMISSIONER BAEZ: second. 

CHAIRMAN JACOBS: Moved and seconded. A l l  

i n  favor? 

COMMISSIONER JABER: Aye.  

CHAIRMAN JACOBS: Aye. opposed? Show i t  

approved. 

Thank you. And w e  w i l l  t a k e  a recess and 

be back on I s s u e  39 a t  1:30. 

(Concl u s i  on o f  cons i  d e r a t i o n  o f  I t e m  36. ) 
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