
, 

NET2000 COMMUNICATIONS INC., gt al,, 

Debtors. 

APP 
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Case Nos. 01-1 1324 (MFW) 
through 01-1 1334 (h4FW) 

Jointly Administered 

C M P  

CTR 
COM - 
ECR - 
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In re: 

.( ~ 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

Chapter 11 

NOTICE OF FILING OF ORDER UNDER 11 U.S.C. $5 105(a), 363@), ( f )  AND 
(m), 365(a) AND 1146(c), AND FED, R BAN= P. 2002 AND 6004: (A) 

AF’PROVING PURCHASE AGREEMENT B E T W E N  THE DEBTORS AND 
CAVALIER EAST, L.L.C.; (B) AUTHORIZING SALE OF ASSETS FREE AND 

CLEAR OF ALL LIENS, CLAIMS AND ENCUMBRANCES; (C) AUTHORIZING 
THE ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY 

CONTRACTS AND ID) GRANTING RELATED RELIEF 

PLEASE TAKE NOTICE that on December 21, 2001, the above-captioned 
debtors and debtors in possession (collectively, the “Debtors”) filed their proposed Order , 
Under 11 U.S.C. 6 3  105(A), 363(B), (F) And (M), 365(A) And 1146(C); And Fed. R. B&. . 
P. 2002 And 6004: (A) Approving Purchase Agreement Between The Debtors And Cavalier 
East, L.L.C.; (B) Authorizing Sale Of Assets Free And Clear Of All Liens, Claims And 
Encumbrances; (C) Authorizing The Assumption And Assignment Of Certain Executory 
Contracts And (D) Granting Related Relief (the “Sale Ordei’), a copy of which is attached 
hereto as Exhibit A. A black-lined copy of the Sale Order reflecting changes from the order 
initially attached to the Motion is attached hereto as Exhibit B. 

Dated: Wilmington, Delaware 
December 21,2001 

262712 

1 

NICHOL 

Michael G. Busenkell (No. 3933) 
Michael G. Wilson (No. 4022) 
1201 North Market Street 
P.O. Box 1347 
Wilmington, Delaware 19899- 1347 
(302) 658-9200 

Counsel for Net2000 Communications, Inc., a, 
Debtors and Debtors-In-Possession 
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I IN THE UNITED STATES BANKRUPTCY COURT 

In re: 

FOR THE DISTRICT OF DELAWARE 

Chapter 11 

NET2000 COMMUNICATIONS, INC., et., 

Debtors. 

Case No. 01-11324 (MFW) 

Jointly Administered 

ORDER UNDER 11 U.S.C. $9 105(a), 363(b), (9 AND (m), 365(a) AND 
1146(c), AND FED. R BANKR. P. 2002 AND 6004: (A) APPROVING PURCHASE 
AGREEMENT BETWEEN THE DEBTORS AND CAVALIER EAST, L.L.C.; (B) 

AUTHORIZING SALE OF ASSETS FREE AND CLEAR OF ALL LIENS, 
CLAIMS AND ENCUMBRANCES; (C) AUTHORIZING THE ASSUMPTION 
AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND (D) 

GRANTING RELATED RELIEF 
(REGARDING D.I. 16) 

UPON CONSIDERATION of the above-captioned debtors and debtors -A 
possession’s (the “Debtors”) Motion for an Order (A) Fixing Dates, Times and Place of Hearings 

to Consider Further Orders Pursuant to Sections 105,363@), 363(f), 363(m), 365 and 1146(c) of 

the Bankruptcy Code and Fed. R. Bankr. P. 2002, 6004, 6006, 9006, 9007 and 9008; 

(B) Authorizing Debtors to Sell (the “Asset Sale” or “Sale”) Assets (the “Acquired Assets”) Free 

and Clear of All Liens and Claims to Cavalier East, L.L.C. (“Cavalier”) or any Higher and Better 

Bidder Pursuant to the Terms of an Asset Purchase Agreement Dated November 15, 2001; (C) 

Approving a Break-Up Fee and Certain Bidding Procedures; (D) Approving the Assumption and 

Assignment of Certain Executory Contracts and Unexpired Leases (the “Executory Contracts”) 

in Connection with the Sale, (E) Fixing Manner and Extent of Notice of Such Auction and 

Hearings; and (F) Granting Related Relief (the “Motion”); and the Court having held a hearing 

on the Motion on December 20, 2001 (the “Hearing”); and it appearing that the relief requested 

i 



4, -. 
by the Motion*is in the best interests of the Debtors and their estates; and good cause appearing 

therefor: 

IT IS HEREBY FOUND and CONCLUDED THAT: ’ 
A. The Court has jurisdiction over the Motion under 28 U.S.C. $ 5  157 and 

1334, and this matter is a core proceeding under 28 U.S.C. 8 157(b)(2)(A), (M), (N) and (0). 

Venue of these cases and the Motion in this district is proper under 28 U.S.C. 50 1408 and 1409. 

B. Capitalized t e n s  not othemtise defined herein shall have the meaning 

ascribed to them in the Motion. 

C. Adequate and sufficient notice of the Motion, the Hearing, the Asset Sale, 

and the assumption and assignment of the Executory Contracts has been provided in accordance 

with 11 U.S.C. 5s 102(1) and 363 and Bankruptcy Rules 2002 and 6004; such notice was goo4 
.. 

and sufficient and appropriate under the circumstances; and no other or further notice of the 

Motion, the Hearing, the Asset Sale or the assumption and assignment of the Executory 

Contracts is or shall be required. 

D. Upon entry of this Order, each selling Debtor (i) has full corporate power 

and authority to execute the Asset Purchase Agreement dated November 15, 2001 (the 

“Agreement”), by and among the Debtors and Cavalier (the “Purchaser”) and all other 

documents contemplated thereby, (ii) has all of the corporate power and authority necessary to 

consummate the transactions contemplated by the Agreement and (iii) has taken all corporate 

action necessary to authorize and apprave the Agreement and the consummation by such selling 

Findings of fact shall be construed as conclusions of law and conclusions of law shall be 
construed as findings of fact when appropriate. 

I 

Fed. R. Bankr. P. 7052. 
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Debtor of the transactions contemplated thereby. No other consents or approvals are required for 

the Debtors to consummate such transactions. 

E. Approval of the Agreement and consummation of the Asset Sale at this 

time are in the best interests of the Debtors, their creditors, their estates, and other parties in 

interest. 

F. The Debtors have demonstrated both (i) good, sufficient, and sound 

business purpose and justification and (ii) compelling circumstances for the Asset Sale pursuant 

to 11 U.S.C. 0 363(b) prior to, and outside of, a plan of reorganization in that, among other 

things, the prompt consummation of the Asset Sale is the only way to maximize the value of the 

Acquired Assets for the Debtors’ estates and creditors and other parties in interest. 
% 

G. The Agreement was negotiated, proposed and entered into by the Debtors 

and the Purchaser without collusion, in good faith, and from arm’s - length bargaining positions. 

Neither the Debtors nor the Purchaser have engaged in any conduct that would cause or permit 

the Agreement to be avoided under 11 U.S.C. 5 363(n). 

H. The Purchaser is a good faith purchaser under 11 U.S.C. 5 363(m) and, as 

such, is entitled to all of the protections afforded thereby. The Purchaser will be acting in good 

faith within the meaning of 11 U.S.C. 5 363(m) in closing the transactions contemplated by the 

Agreement at any time after the entry of this Sale &der. 

I. The consideration provided by the Purchaser for the Acquired Assets 

pursuant to the Agreement (i) is fair and reasonable, (ii) is the highest and best offer for the 

Acquired Assets, (iii) will provide a greater recovery for creditors than would be provided by any 

other practical available altemative and (iv) constitutes reasonably equivalent value and fair 

consideration under the Bankruptcy Code and under the laws of the United States. 

- 3 -  



-. 
J. The Asset Sale must be approved and consummated promptly in order to 

preserve the value of the Acquired Assets as a going concem. 

K. A prompt transfer of customer lists, network equipment, service 

authorizations and other assets from the Debtors to the Purchaser is required in order to prevent 

interruption of critical telecommunication services to affected customers, avoid dissipation of the 

customer base and otherwise preserve value for creditors. 

L. The transfer of the Acquired Assets to the Purchaser will be a legal, valid 

and effective transfer of the Acquired Assets and will vest the Purchaser with all right, title and 

interest of the Debtors to the Acquired Assets free and clear of all (i) mortgages, security 

interests, conditional sale or other title retention agreements, pledges, liens, claims, judgments, 

demands, easements, charges, encumbrances, defects, security interests, options, rights of first 

refusal, and restrictions of all kind including any right of set-off (collectively, “Interests”) and 

-. 
. 

(ii) all debts arising under or out of, in connection with, or in any way relating to, any acts of the 

Debtors, claims (as that term in defined in section 101 ( 5 )  of the Bankruptcy Code), rights or 

causes of action (whether in law or in equity, including, but not limited to, any rights or causes of 

action based on theories of transferee or successor liability under any law, statute, rule, or 

regulation of the United States, any state, temtory, or possession thereof), obligations, demands, 

guaranties, rights, contractual commitments, restkctiom, interests and matters of any kind or 

nature whatsoever, whether arising prior to or subsequent to the commencement of these cases, 

and whether imposed by agreement, understanding, law, equity or otherwise (collectively, 

“Claims”), other than as set forth in the Agreement, and if the assignment of the Acquired Assets 

could not be made under section 363 of &e Bankruptcy Code. 

- 4 -  
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M: The Purchaser would not have entered into the Agreement and would not 

consummate the transactions contemplated thereby, thus adversely affecting the Debtors, their 

estates, and their creditors, if the sale of the Acquired Assets to the Purchaser and the assignment 

of the Executory Contracts to the Purchaser were not free and clear of all Claims and Interests or 

any kind or nature whatsoever (other than as set forth in the Agreement), or if the Purchaser 

would, or in the hture could, be liable for any of the Claims and Interests, other than as set forth 

in the Agreement. 

N, The Debtors may sell the Acquired Assets free and clear of all Claims and 

Interests of any kind or nature whatsoever because, in each case, one or more of the standards set 

forth in 11 U.S.C. 8 363(f)(1)-(5) has been satisfied. Those (i) holders of Claims and Interests 
5 

and (ii) non-debtor parties to Executory Contracts and unexpired leases who did not object to the 
0 

Asset Sale or the Motion are deemed to have consented pursuant to 11 U.S.C. 8 363(f)(2). Those 

(i) holders of Claims and Interests and (ii) non-debtor parties to Executory Contracts who did 

object, if any, fall within one or more of the other subsections of 11 U.S.C. 8 363(f) and are 

adequately protected by having their Claims or Interests, if any, attach to the cash proceeds of the 

Asset Sale ultimately attributable to the property against or in which they assert a Claim or 

Interest. 

0, Except as set forth on the record at the Hearing on the Motion and in the 

Agreement and this Order, the (i) transfer of the Acquired Assets to the Purchaser and (ii) 

assumption and assignment of the Executory Contracts will not subject the Purchaser to any 

liability whatsoever with respect to the operation of the business prior to the Closing Date. The 

Asset Sale is a sale in contemplation of a plan and, accordingly, a transfer pursuant to 11 U.S.C. 

1146(c), which shall not be taxed under any law imposing a stamp tax or similar tax. 

. .. 
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P. The Debtors have demonstrated that it is an exercise of their sound 

business judgment to assume and assign the Executory Contracts to the Purchaser in connection 

with the consummation of the Asset Sale, and the assumption and assignment of the Executory 

Contracts is in the best interests of the Debtors, their estates and creditors. The Executory 

Contracts being assigned to the Purchaser are an integral part of the business being purchased by 

the Purchaser and, accordingly, such assumption and assignment of Executory Contracts are 

reasonable, enhance the value of the Debtors’ estates and do not constitute unfair discrimination. 

Q. The Purchaser has provided adequate assurance to any objecting party of 

(i) its ability to cure any default existing prior to the date hereof under any of the Executory 

Contracts within the meaning of 11 U.S.C. Q 365@)(1)(A), (ii) its ability to compensate any 

party other than the Debtors for any actual pecuniary loss to such party resulting from a default 

prior to the date hereof under any of the Executory Contracts, within the meaning of 11 U.S.C. 

5 365@)( 1)(B) and (iii) adequate wsurance of future performance of and under the Executory 

Contracts within the meaning of 11 U.S.C. Q 365(b)( l)(C). 

NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT: 

-. 

. 

1. The Motion is GRANTED. 

2. All objections to the Motion or the relief requested therein that have not 

been withdrawn, waived, or settled, and all reservations of rights included therein, if any, hereby 

are overruled on the merits. 

3, The Agreement and all of the terms and conditions thereof, except as set 

forth on the record, are hereby approved. 
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4. Pursuant to 11 U.S.C. 5 363(b), the Debtors are authorized to consummate 

the Asset Sale, pursuant to and in accordance with the approved terms and conditions of the 

Agreement. 

5 .  The Debtors are authorized to execute and deliver, and empowered to 

perform under, consummate and implement, the Agreement, together with all additional 

instruments and documents that may be reasonably necessary or desirable to implement the 

Agreement, and to take all further actions as may be requested by the Purchaser for the purpose 

of assigning, transferring, granting, conveying and conferring to the Purchaser, or reducing to 

possession, the Acquired Assets, or as may be necessary or appropriate to the performance of the 

obligations as contemplated by the Agreement. 

6. Pursuant to 11 U.S.C:§§ 105(a) and 363(f), the Acquired Assets shall be 

transferred to the Purchaser, and upon consummation of the Agreement (the “Closing”) shall be, 

free and clear of all Claims and Interests of any kind or nature whatsoever, other than as set forth 

in the Agreement, with all such Claims and Interests of any kind or nature whatsoever to attach 

to the net proceeds of the Asset Sale in the order of their priority, with the same validity, force 

and effect which they now have as against the Acquired Assets, subject to any claim and 

defenses the Debtors may possess with respect thereto. 

7. Except as expressly permitied or otherwise specifically provided by the 

Agreement or this Sale Order, all persons and entities, including, but not limited to, all debt 

security holders, equity security holders, govemmental, tax, and regulatory authorities, lenders, 

trade and other creditors, holding Claims and Interests of any kind or nature whatsoever against 

or in the Debtors or the Acquired Assets (whether legal or equitable, secured or unsecured, 

matured or unmatured, contingent or non-contingent, senior or subordinated), arising under or 

.. 
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. I  . - .  

out of, in connection with, or in any way relating to, the Debtors, the Acquired Assets, the 

i 

operation of the Debtors’ business prior to the Closing Date, or the transfer of the Acquired 

Assets to the Purchaser, hereby are forever barred, estopped, and permanently enjoined from 

asserting against the Purchaser, its successors or assigns, its property, its officers, directors or 

shareholders, or the Acquired Assets, such persons’ or entities’ Claims and Interests. This Sale 

Order shall be binding on the Debtors and their estates, including any conversion of these cases, 

any successor Chapter 7 estates and any Chapter 7 trustee appointed over these Debtors. 

8. The transfer of the Acquired Assets to the Purchaser pursuant to the 

Purchase Agreement constitutes a legal, valid, and effective transfer of the Acquired Assets, and 

shall vest, upon the occurrence of the Closing, the Purchaser with all right, title, and interest of 
* 

the Sellers in and to the Acquired Assets free and clear of all Claims and Interests of any kind or 

nature whatsoever, other than as set forth in the Agreement. 

9. Pursuant to 11 U.S.C. §§ 105(a) and 365, and subject to and conditioned 

upon the Closing of the Asset Sale, the Debtors’ assumption and assignment to the Purchaser, 

and the Purchaser’s assumption on the terms set forth in the Agreement, of the Executory 

Contracts is hereby approved, and the requirements of 1 1 U.S.C. 9 365(b)( 1) with respect thereto 

are hereby deemed satisfied. 

10. The Debtors are hereby authorized and directed in accordance with 11 

U.S.C. $ 9  105(a) and 365 to (a) assume and assign to the Purchaser, effective upon the Closing 

of the Asset Sale, the Executory Contracts free and clear of all Claims and Interests of any kind 

or nature whatsoever and (b) execute and deliver to the Purchaser such documents or other 

instruments as may be necessary to assign and transfer the Executory Contracts to the Purchaser. 
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11. The Executory Contracts shall be transferred to, and remain in full force 

and effect for the benefit of, the Purchaser in accordance with their respective terms, 

notwithstanding any provision in any such Assumed Contract (including those of the type 

described in sections 365(b)(2) and ( f )  of the Bankruptcy Code) that prohibits, restricts, or 

conditions such assignment or transfer and, pursuant to 11 U.S.C. 9 365(k), the Debtors shall be 

relieved from any further liability with respect to the Executory Contracts after such assignment 

to and assumption by the Purchaser. 

12. All defaults or other obligations of the Debtors under the Executory 

Contracts arising or accruing prior to the date of this Sale Order (without giving effect to any 

acceleration clauses or any default provisions of the kind specified in section 365@)(2) of the 

Bankruptcy Code) shall be deemed cured at the Closing of the Asset Sale. The counterparties t,o 

such Executory Contracts shall only be entitled to (i) the cure payment set forth in the Notice of 

Debtors Intent to Potentially Assume and Assign Unexpired Lease or Executory Contract and 

Proposed Cure Amounts (the “Assignment Notice”) filed contemporaneously with the Motion or 

(ii) if a counterparty has filed a timely objection to the cure amount proposed in the Assignment 

Notice, such cure amount as may be agreed to among the Debtors, the Purchaser and the 

objecting counterparty or if no such agreement can be reached, a cure payment as set forth in a 

final and nonappealable order of this Court. 

-. 

13. Each non-Debtor party to an Assumed Contract is forever barred, 

estopped, and pemanently enjoined from asserting against the Debtors or the Purchaser, or the 

property of either of them, any default existing as of the date of the Hearing if such default was 

not raised or asserted prior to or at the Hearing. 
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1 4  The failure of the Debtors or the Purchaser to enforce at any time one or 

more terms or conditions of any Assumed Contract shall not be a waiver of such terms or 

conditions, or of the Debtors’ and Purchaser’s rights to enforce every term and condition of the 

Executory Contracts. 

15. The consideration provided by the Purchaser for the Acquired Assets 

under the Agreement shall be deemed to constitute reasonably equivalent value and fair 

consideration under the Bankruptcy Code and under the laws of the United States, any state, 

territory, possession or the District of Columbia. 

16. The consideration provided by the Purchaser for the Acquired Assets 

under the Agreement is fair and reasonable and may not be avoided under 9 363(n) of the 

Bankruptcy Code. 

17. On the date of the Closing of the Sale (the “Closing Date”), each of the 

Debtors’ creditors is authorized and directed to execute such documents and take all other 

actions as may be necessary to release its Claim against or Interests in the Acquired Assets, if 

any, as such Claims or Interests may have been recorded or may otherwise exist. 

18, This Sale Order (a) shall be effective as a determination that, on the 

Closing Date, all Claims and Lnterests of any kind or nature whatsoever existing as to the 

Acquired Assets prior to the Closing have bekn unconditionally released, discharged and 

terminated (other than as set forth in the Agreement), and that the conveyance described in 

decretal paragraph 6 hereof has been effected, and (b) shall be binding upon and shall govern the 

acts of all entities including without limitation, all filing agents, filing officers, title agents, title 

companies, recorders of mortgages, recorders of deeds, registrars of deeds, administrative 

agencies, governmental departments, secretaries of state, federal, state, and local officials, and all 

.. 
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. I  . 
other persons andentities who may be required by operation of law, the duties of their office, or 

contract, to accept, file, register or otherwise record or release any documents or instruments, or 

who may be required to report or insure any title or state of title in or to any of the Acquired 

Assets . 
19. Each and every federal, state, and local governmental agency or 

department is hereby authorized to accept any and all documents and instruments necessary and 

appropriate to consummate the transactions contemplated by the Agreement. 

20. Notwithstanding any other state legal or regulatory requirements, to the 

extent applicable, the Debtors are hereby ordered to immediately transfer the customers and 

other assets subject to the Agreement to the Purchaser as of the earlier of (i) the date of this order 

or (ii) to the extent applicable, the receipt of all requisite approvals of the Federal 

Communications Commission for the discontinuance of service by the Debtors and transfer of 

+ 

D 

affected customers to the Purchaser. 

21. If any person or entity that has filed financing statements, mortgages, 

mechanic’s liens, lis pendens, or other documents or agreements evidencing Claims against or 

Interests in the Acquired Assets shall not have delivered to the Debtors prior to the Closing Date, 

in proper form for filing and executed by the appropriate parties, termination statements, 

instruments of satisfaction, releases of all Claims or Interests which the person or entity has with 

respect to the Debtors or the Acquired Assets or otherwise, then (a) the Debtors are hereby 

authorized and directed to execute and file such statements, instruments, releases and other 

documents on behalf of the person or entity with respect to the Acquired Assets and (b) the 

Purchaser is hereby authorized to file, register, or otherwise record a certified copy of this Sale 

Order, which, once filed, registered, or otherwise recorded, shall constitute conclusive evidence 
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of the release ofal l  Claims against or Interests in the Acquired Assets of any kind or nature 

whatsoever. 

22, All entities that are presently, or on the Closing Date may be, in 

possession of some or all of the Acquired Assets are hereby directed to surrender possession of 

such Acquired Assets to the Purchaser on the Closing Date. To the extent that the Purchaser is 

unable to accept necessary deliveries at the Closing or by December 3 1,200 1, based upon issues 

of regulatory and or network transition, the Debtors are authorized to negotiate with Cavalier for 

a management agreement, subject to further notice, hearing and approval by this Court, to 

preserve to the Debtors and to Cavalier the benefits contemplated in the Asset Sale approved 

herein. 
c 

23. The Purchaser shall have no liability or responsibility for any liability or 

other obligation of the Debtors arising under or related to the Acquired Assets other than as set 

b 

forth in the Agreement. Without limiting the generality of the foregoing, and except as 

otherwise specifically provided herein and in the Agreement, the Purchaser and its officers, 

directors, managers and shareholders shall not be liable for any Claims against the Debtors or 

any of their predecessors or affiliates, and the Purchaser shall have no successor or vicarious 

liabilities of any kind or character whether known or unknown as of the Closing Date, now 

existing or hereafter arising, whether fixed or contingent, with respect to the Debtors or any 

obligations of the Debtors arising prior to the Closing Date, including, but not limited to, 

liabilities on account of any taxes arising, accruing, or payable under, out of, in connection with, 

or in any way relating to the operation of the business prior to the Closing Date. 

24. Under no circumstances shall the Purchaser be deemed a successor of or to 

the Debtors for any Claim or Interest against or in the Debtors or the Acquired Assets of any 

.. 
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kind or nature,wKatsoever. All persons holding Claims or Interests against or in the Debtors or 

the Acquired Assets of any kind or nature whatsoever shall be forever barred, estopped, and 

permanently enjoined from asserting, prosecuting, or otherwise pursuing such Claims or Interests 

of any kind or nature whatsoever against the Purchaser, its property, its successors and assigns, 

or the Acquired Assets with respect to any Claim or Interest of any kind or nature whatsoever 

such person or entity had, has, or may have against or in the Debtors, their estates, officers, 

directors, shareholders or the Acquired Assets. Following the Closing Date, no holder of a 

Claim against or Interest in the Debtors shall interfere with the Purchaser’s title to or use and 

enjoyment of the Acquired Assets based on or related to such Claim or Interest, or any actions 

that the Debtors may take in their Chapter 11 cases. 

25. This Court retains e h u s i v e  jurisdiction to enforce and implement the 
* 

terms and provisions of the Agreement, all amendments thereto, any waivers and consents 

thereunder, and of each of the agreements executed in connection with them in all respects, 

including but not limited to, retaining jurisdiction to (a) compel delivery of the Acquired Assets 

to the Purchaser, (b) resolve any disputes arising under or related to the Agreement, except as 

otherwise provided therein, (c) interpret, implement, and enforce the provisions of this Sale 

Order and (d) protect the Purchaser agabst any Claims against or Interests in the Debtors or the 

Acquired Assets, of any kind or nature whatsoevei. 

26. The transactions contemplated by the Agreement are undertaken by the 

Purchaser in good faith, as that term is used in section 363(m) of the Bankruptcy Code, and 

accordingly, the reversal or modification on appeal of the authorization provided herein to 

consummate the Asset Sale shall not affect the validity of the Asset Sale to the Purchaser, unless 

such authorization is duly stayed pending such appeal. The Purchaser is a purchaser in good 

.. 

- 1 3 -  



d .  

faith of the Acquired Assets, and is entitled to all of the protections afforded by section 363(m) 

of the Bankruptcy Code. 

27. The approved terms and provisions of the Agreement and this Sale Order 

shall be binding in all respects upon, and shall inure to the benefit of, the Debtors, their estates, 

and their creditors, the Purchaser, and their respective affiliates, successors and assigns and any 

affected third parties including, but not limited to, all persons asserting a Claim against or 

Interest in the Acquired Assets to be sold to the Purchaser pursuant to the Agreement 

notwithstanding any subsequent appointment of any trustee, responsible person, estate 

administrator, representative or similar person (a “Responsible Person”) for or in connection 

with any of the Debtors’ estates or affairs in these cases or in any subsequent case(s) under the 

Bankruptcy Code involving any of the Debtors, as to which Responsible Person(s) such terms 

and provisions likewise shall be binding in all respects. 

. 
t 

28. The failure specifically to include any particular provisions of the 

Agreement in this Sale Order shall not diminish or impair the effectiveness of such provision, it 

being the intent of the Court that the Agreement be authorized and approved in its entirety as 

clarified or amended on the record. 

29. The Agreement and any related agreements, documents or other 

instruments may be modified, amended or suppiemented by the parties thereto, in a writing 

signed by both parties, and in accordance with the terms thereof, without m e r  order of the 

Court, provided that any such modification, amendment or supplement does not have a material 

adverse effect on the Debtors’ estates or does not conflict with the Bankruptcy Code. 
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,30: The transfer of the Acquired Assets pursuant to the Asset Sale is a transfer 

pursuant to section 1146(c) of the Bankruptcy Code, and accordingly shall not be taxed under 

any law imposing a stamp tax or similar tax. 

31. At the closing, the Debtors are authorized and directed to make the 

following disbursements fiom the sale proceeds, (i) payment of all accrued, but unpaid, amounts 

itemized in the Budget attached to the Final Order approving the use of cash collateral and 

Debtors-in-Possession financing as of the date of the closing, (ii) payment of Jefferies & 

Company, Inc.’s fee pursuant to their contract, (iii) payment of all proposed cure amounts for the 

Executory Contracts to which there was no objection filed by the non-debtor party to such 

Executory Contracts, (iv) funding of an escrow (the “Cure Escrow”) account in an amount 

sufficient to pay all asserted cure amounts ?or any Executory Contracts to which there was an 
* 

objection to the proposed cure amount asserted by the non-debtor party to such Executory 

Contract, (vi) fimding of the second portion of the Employee Severance Program, (v) fimding of 

a reserve account (in an amount to be determined by the Debtors and the Agent) for post closing 

wind-down expenses, (vi) payment to the Postpetition Agent on behalf of the Postpetition 

Lenders the amounts advanced and outstanding under the Postpetition Credit Agreement, and 

(vi;) payment to the Prepetition Agent on behalf of the Prepetition Lenders any remaining sale 

proceeds, including any proceeds remaining in the Cure Escrow after resolution of all objections 

to cure amounts and the payment of such amounts. The Debtors are further authorized and 

directed to assign their interest in the Cavalier note in the amount of $10,000,000 and related 

security agreement for the Debtors’ accounts receivable to the Prepetition Agent on behalf of the 

Prepetition Lenders. 
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3 2  The ten day stay of this Sale Order under Federal Rule of Bankruptcy 

Procedure 6004(g) is hereby abrogated in accordance with such Rule and this Sale Order shall be 

effective and enforceable immediately upon entry. 

33. The provisions of this Sale Order are nonseverable and mutually 

dependent. 

Dated: Wilmington, Delaware 
,2001 

UNITED STATES BANKRUPTCY JUDGE 
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In re: 

NET2000 COMMUNICATIONS, MC., et., 

Debtors. 

- 
IN THE UNITED STATES BANKRUPTCY COURT 

Case No. 01-1 1324 (MFW) 

Jointly Administered 

FOR THE DISTRICT OF DELAWARE 

I Chapter 1 1  

ORDER UNDER 1 1  U.S.C. §§ 105(a), 363(b), (0 AND (m), 365(a) AND 
1146(c), AND FED. R. BAN= P. 2002 AND 6004: (A) APPROVING PURCHASE 

AGREEMENT BETWEEN THE DEBTORS AND CAVALIER EAST, L.L.C. 
2; (L3) AUTHORIZING SALE OF 

ASSETS FREE AND CLEAR OF ALL LIENS, CLAIMS AND 
ENCUMBRANCES; (C) AUTHORIZING THE ASSUMPTION AND 

ASSIGNMENT OF CERTAIN- EXECUTORY CONTRACTS AND (D) 
3GRANTING RELATED RELIEF 

-4 b 

UPON CONSIDERATION of the above-captioned debtors and debtors in 

possession’s (the “Debtors”) Motion for an Order (A) Fixing Dates, Times and Place of Hearings 

to Consider Further Orders Pursuant to Sections 10S,363(b), 363(f), 363(m), 365 and 1146(c) of 

the Bankruptcy Code and Fed, R. Bankr. P. 2002, 6004, 6006, 9006, 9007 and 9008; 

(B) Authorizing Debtors to Sell (the “Asset Sale” or “Sale”) Assets (the “ S i 3 4 e 5 ~ 6  

Assets”) Free and Clear of All Liens and Claims to Cavalier East, L.L.C. (“Cavalier”) or any 

Higher and Better Bidder Pursuant to the Terms of an Asset Purchase Agreement Dated 

November 15, 2001; (C) Approving a Break-Up Fee and Certain Bidding Procedures; (D) 

Approving the Assumption and Assignment of Certain Executory Contracts and Unexpired 

Leases (the “Executory Contracts”) in Connection with the Sale, (E) Fixing Manner and Extent 

of Notice of Such Auction and Hearings; and (F) Granting Related Relief (the “Motion”); and 

the Court having held a hearing on the Motion on December e’&* 2001 (the “Hearing”); and 



I .  

it appearing that the relief requested by the Motion is in the best interests of the Debtors and their 

estates; and good cause appearing therefor: 

IT IS HEREBY FOUND and CONCLUDED THAT:! 

A. The Court has jurisdiction over the Motion under 28 U.S.C. $9 157 and 

1334, and this matter is a core proceeding under 28 U.S.C. $ 157(b)(2)(A), (M), (N) and (0). 

Venue of these cases and the Motion in this district is proper under 28 U.S.C. $ 5  1408 and 1409. 

B. 

ascribed to them in the Motion. 

C. 

Capitalized terms not otherwise defined herein shall have the meaning 

Adequate and sufficient notice of the Motion, the Hearing, the Asset Sale, 

and the assumption and assignment of the Executory Contracts has been provided in accordance 

with 11 U.S.C. $0 102(1) and 363 and B&ptcy Rules 2002 and 6004; such notice was good 
b 

and sufficient and appropriate under the circumstances; and no other or further notice of the 

Motion, the Hearing, the Asset Sale or the assumption and assignment of the Executory 

Contracts is or shall be required. 

D. Upon entry of this Order, each selling Debtor (i) has full corporate power 

and authority to execute the Asset Purchase Agreement dated November 15, 2001 (the 

“Agreement”), by and among the Debtors and Cavalier “(the 

“Purchaser”) and all other documents contemplatkd thereby, (ii) has all of the corporate power 

and authority necessary to consummate the transactions contemplated by the Agreement and (iii) 

has taken all corporate action necessary to authorize and approve the Agreement and the 



consumation b$ such selling Debtor of the transactions contemplated thereby. No other 

consents or approvals are required for the Debtors to consummate such transactions. 

E. Approval of the Agreement and consummation of the Asset Sale at this 

time are in the best interests of the Debtors, their creditors, their estates, and other parties in 

interest. 

F. The Debtors have demonstrated both (i) good, sufficient, and sound 

business purpose and justification and (ii) compelling circumstances for the Asset Sale pursuant 

to 1 1  U.S.C. 8 363(b) prior to, and outside of, a plan of reorganization in that, among other 

things, the prompt consummation of the Asset Sale is the only way to maximize the value of the 

Ssle”Acauiredi2 Assets for the Debtors’ estates and creditors and other parties in interest, 

G. The Agreement was Gegotiated, proposed and entered into by the Debtors 
8 

and the Purchaser without collusion, in good faith, and from arm’s - length bargaining positions. 

Neither the Debtors nor the Purchaser have engaged in any conduct that would cause or permit 

the Agreement to be avoided under 11 U.S.C. § 363(n). 

H. The Purchaser is a good faith purchaser under 11 U.S.C. 8 363(m) and, as 

such, is entitled to all of the protections afforded thereby. The Purchaser will be acting in good 

faith within the meaning of 11 U.S.C. 9 363(m) in closing the transactions contemplated by the 

Agreement at any time after the entry of this Sale Order. 

I. The consideration provided by the Purchaser for the S a - l e ~ ’ ~ ~ ’ ~  

Assets pursuant to the Agreement (i) is fair and reasonable, (ii) is the highest and best offer for 

the W’SAcauired’6 Assets, (iii) will provide a greater recovery for creditors than would be 

provided by any other practical available alternative and (iv) constitutes reasonably equivalent 

value and fair consideration under the Bankruptcy Code and under the laws of the United States. 

. .  
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J. The Asset Sale must be approved and consummated promptly in order to 

preserve the value of the &413’~Arauired’* Assets as a going concern. 

19 & rw-. service 

U r i z a t i o n s  and o ther assets from the Debtors to the Purchaser is reau ired in order tQ 

V O l d  prevent interrutmon of critical telecommunication services to affected custnmers. a . .  . *  

f the customer base id otherwise Dreserve value for creditor&20 

L 2’L22The  transfer of the S d e 2 3 ~ 2 4  Assets to the Purchaser will be 

a legal, valid and effective transfer of the S a 4 e 2 5 ~ Z 6  Assets and will vest the Purchaser 

with all right, title and interest of the Debtors to the S a 4 e 2 7 ~ 2 8  Assets free and clear of all 

(i) mortgages, security interests, conditional sale or other title retention agreements, pledges, 

liens, claims, judgments, demands, easements, charges, encumbrances, defects, security interests, 

options, rights of first refisal, and restrictions of all kind i.n&uhp anv riqht of set-pff 

29(collectively, “Interests”) and (ii) all debts arising under or out of, in connection with, or in any 

way relating to, any acts of the Debtors, claims (as that term in defined in section 101 ( 5 )  of the 

Bankruptcy Code), rights or causes of action (whether in law or in equity, including, but not 

limited to, any rights or causes of action based on theories of transferee or successor liability 

under any law, statute, rule, or regulation of the United States, any state, territory, or possession 

thereof), obligations, demands, guaranties, rights, contractual commitments, restrictions, interests 

and matters of any kind or nature whatsoever, whether arising prior to or subsequent to the 

commencement of these cases, and whether imposed by agreement, understanding, law, equity or 

otherwise (collectively, “Claims”), other than as set forth in the Agreement- 

ent of the Acaulred Assets could not be made under secbm 363 of the BttUkURU 

-. 

. 

cc!2ik30. 
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3 ' k ' 2 T h e  Purchaser would not have entered into the Agreement and 

would not consummate the transactions contemplated thereby, thus adversely affecting the 

Debtors, their estates, and their creditors, if the sale of the S a k 3 3 A c a u ~ 3 4  Assets to the 

Purchaser and the assignment of the Executory Contracts to the Purchaser were not free and clear 

of all Claims and Interests or any kind or nature whatsoever (other than as set forth in the 

Agreement), or if the Purchaser would, or in the future could, be liable for any of the Claims and 

Interests, other than as set forth in the Agreement. 

L '5W36The Debtors may sell the W37&xu.h438 Assets free and clear of 

all Claims and htcrests of any kind or nature whatsoever because, in each case, one or more of 

the standards set forth in 11 U.S.C. 9 363(f)(1)-(5) has been satisfied. Those (i) holders of 

Claims and Interests and (ii) non-debtor parties to Executory Contracts and unexpired leases who 

did not object to the Asset Sale or the Motion are deemed to have consented pursuant to 11 

U.S.C. 9 363(f)(2). Those (i) holders of Claims and Interests and (ii) non-debtor parties to 

Executory Contracts who did object, if any, fall within one or more of the other subsections of 11 

U.S.C. § 363(f) and are adequately protected by having their Claims or Interests, if any, attach to 

the cash proceeds of the Asset Sale ultimately attributable to the property against or in which 

they assert a Claim or Interest. 

- Q, '%L4'Except as set forth on the record at the Hearing on the Motion and 

in the Agreement and this Order, the (i) transfer of the S i 3 k 4 ' ~ 4 2  Assets to the Purchaser 

and (ii) assumption and assignment of the Executory Contracts will not subject the Purchaser to 

any liability whatsoever with respect to the operation of the business prior to the Closing Date. 

The Asset Sale is a sale in contemplation of a plan and, accordingly, a transfer pursuant to 11 

U.S.C. 5 1146(c), which shall not be taxed under any law imposing a stamp tax or similar tax. 

- 5 -  
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E 43&34The Debtors have demonstrated that it is an exercise of their sound 

business judgment to assume and assign the Executory Contracts to the Purchaser in connection 

with the consummation of the Asset Sale, and the assumption and assignment of the Executory 

Contracts is in the best interests of the Debtors, their estates and creditors. The Executory 

Contracts being assigned to the Purchaser are an integral part of the business being purchased by 

the Purchaser and, accordingly, such assumption and assignment of Executory Contracts are 

reasonable, enhance the value of the Debtors’ estates and do not constitute unfair discrimination. 

Pr46The Purchaser has provided adequate assurance to any objecting 

party of (i) its ability to cure any default existing prior to the date hereof under any of the 

Executory Contracts within the meaning of 11 U.S.C. $ 365(b)(l)(A), (ii) its ability to 

compensate any party other than the Debtors for any actual pecuniary loss to such party resulting 

45 Q 

_. 

t 

from a default prior to the date hereof under any of the Executory Contracts, within the meaning 

of 11 U.S.C. 0 365(b)( 1)(B) and (iii) adequate assurance of future performance of and under the 

Executory Contracts within the meaning of 11 U.S.C. $ 365(b)(l)(C). 

NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT: 

1. The Motion is GRANTED. 

2. All objections to the Motion or the relief requested therein that have not 

been withdrawn, waived, or settled, and all reservations of rights included therein, if any, hereby 

are overruled on the merits. 

3. The Agreement and all of the terms and conditions thereof, except as set 

forth on the record, are hereby approved. 

- 6 -  



4’. Pursuant to 11 U.S.C, 363(b), the Debtors are authorized to consummate 

the Asset Sale, pursuant to and in accordance with the approved terms and conditions of the 

Agreement. 

5 .  The Debtors are authorized to execute and deliver, and empowered to 

perform under, consummate and implement, the Agreement, together with all additional 

instruments and documents that may be reasonably necessary or desirable to implement the 

Agreement, and to take all hrtker actions as may be requested by the Purchaser for the purpose 

of assigning, transferring, granting, conveying and conferring to the Purchaser, or reducing to 

possession, the S-~I-e~~ACaUired~~ Assets, or as may be necessary or appropriate to the 

performance of the obligations as contemplated by the Agreement. 

6. Pursuant to 11 U.S.C:gg 105(a) and 363(f), the & & 3 4 9 ~ 5 0  Assets 

shall be transferred to the Purchaser, and upon consummation of the Agreement (the “Closing”) 
b 

shall be, free and clear of all Claims and Interests of any kind or nature whatsoever, other than as 

set forth in the Agreement, with all such Claims and Interests of any kind or nature whatsoever to 

attach to the net proceeds of the Asset Sale in the order of their priority, with the same validity, 

force and effect which they now have as against the S i A 3 S ’ ~ 5 2  Assets, subject to any 

claim and defenses the Debtors may possess with respect thereto. 

7. Except as expressly permitted or otherwise specifically provided by the 

Agreement or this Sale Order, all persons and entities, including, but not limited to, all debt 

security holders, equity security holders, governmental, tax, and regulatory authorities, lenders, 

trade and other creditors, holding Claims and Interests of any kind or nature whatsoever against 

or in the Debtors or the S d - e 5 3 ~ 5 4  Assets (whether legal or equitable, secured or 

unsecured, matured or unmatured, contingent or non-contingent, senior or subordinated), arising 



under or out oc'in connection with, or in any way relating to, the Debtors, the Sale55Acauired56 

Assets, fhe oDeration of the Debtors' business prior to tap,Clos iQ.gJ&&& "or the transfer of 

the $4tles8AcauiredS9 Assets to the Purchaser, hereby are forever barred, estopped, and 

permanently enjoined from asserting against the Purchaser, its successors or assigns, its property, 

Its officers. directors or shareholders, 6oor the &Ae6'Acauired6* Assets, such persons' or 

. .  entities' Claims and L n t e r e s t s , h  on the Debtors and their 

g s t a t e s . g m v  conversion of t h e s e n y  successor ChaDter 7 estates and anv 

ter 7 trustee w o i n t e d  o ver these Debtars I 

63 

8. The transfer of the S & 3 6 4 ~ 6 5  Assets to the Purchaser pursuant to 

the Purchase Agreement constitutes a legal, valid, and effective transfer of the W 6 6 ~ 6 7  
. 

Assets, and shall vestyDon tb? occurrence of the Closm%, the Purchaser with all right, title, 

and interest of the Sellers in and to the W 6 9 ~ 7 0  Assets free and clear of all Claims and 
1 

Interests of any kind or nature whatsoever, other than as set forth in the Agreement. 

9. Pursuant to 11 U.S.C. $ 4  105(a) and 365, and subject to and conditioned 

upon the Closing of the Asset Sale, the Debtors' assumption and assignment to the Purchaser, 

and the Purchaser's assumption on the terms set forth in the Agreement, of the Executory 

Contracts is hereby approved, and the requirements of 11 U.S.C. 365(b)( 1) with respect thereto 

are hereby deemed satisfied. 

10. The Debtors are hereby authorized and directed in accordance with 11 

U.S.C. 8 0  105(a) and 365 to (a) assume and assign to the Purchaser, effective upon the Closing 

of the Asset Sale, the Executory Contracts free and clear of a11 Claims and Interests of any kind 

or nature whatsoever and (b) execute and deliver to the Purchaser such documents or other 

instruments as may be necessary to assign and transfer the Executory Contracts to the Purchaser. 

.. 
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, l i t  The Executory Contracts shall be transferred to, and remain in full force 

and effect for the benefit of, the Purchaser in accordance with their respective terms, 

notwithstanding any provision in any such Assumed Contract (including those of the type 

described in sections 365(b)(2) and ( f )  of the Bankruptcy Code) that prohibits, restricts, or 

conditions such assignment or transfer and, pursuant to 11 U.S.C. 5 365(k), the Debtors shall be 

relieved from any further liability with respect to the Executory Contracts after such assignment 

to and assumption by the Purchaser. 

12. All defaults or other obligations of the Debtors under the Executory 

Contracts arising or accruing prior to the date of this Sale Order (without giving effect to any 

aceeleration clauses or any default provisions of the kind specified in section 365(b)(2) of the 

Bankruptcy Code) shall be deemed cured at the Closing of the Asset Sale. The counterparties to 

’ such Executory Contracts shall only be entitled to (i) the cure payment set forth in the Notice of 

Debtors Lntent to Potentially Assume and Assign Unexpired Lease or Executory Contract and 

Proposed Cure Amounts (the “Assignment Notice”) filed contemporaneously with the Motion or 

(ii) if a counterparty has filed a timely objection to the cure amount proposed in the Assignment 

Notice, such cure m o u n t  as may be agreed to among the Debtors, the Purchaser and the 

objecting counterparty or if no such agreement can be reached, a cure payment as set forth in a 

final and nonappealable order of this Court. 

13. Each non-Debtor party to an Assumed Contract is forever barred, 

estopped, and permanently enjoined from asserting against the Debtors or the Purchaser, or the 

property of either of them, any default existing as of the date of the Hearing if such default was 

not raised or asserted prior to or at the Hearing. 

- 9 -  



14;. The failure of the Debtors or the Purchaser to enforce at any time one or 

more terms or conditions of any Assumed Contract shall not be a waiver of such terms or 

conditions, or of the Debtors' and Purchaser's rights to enforce every term and condition of the 

Executory Contracts. 

15. The consideration provided by the Purchaser for the SEtle"Acnuired72 

Assets under the Agreement shall be deemed to constitute reasonably equivalent value and fair 

Consideration- the F h k u ~ & v  Co- laws of the W e d  States. anv 

territorv. -District of C o l q & ~  . . ,  73 

16. The consideration provided by the Purchaser for the S a - l e 7 4 ~ 7 5  

Assets under the Agreement is fair and reasonable and may not be avoided under § 363(n) of the 

Bankruptcy Code. 

17. 

.. 

. I  

On the date of the Closing of the Sale (the "Closing Date"), each of the 

Debtors' creditors is authorized and directed to execute such documents and take all other 

actions as may be necessary to release its Claim against or Interests in the SEtle76Acauired77 

Assets, if any, as such Claims or Interests may have been recorded or may otherwise exist. 

18. This Sale Order (a) shall be effective as a determination that, on the 

Closing Date, all Claims and Interests of any kind or nature whatsoever existing as to the 

SEtle78Acauired79 Assets prior to the Closing have been unconditionally released, discharged and 

terminated (other than as set forth in the Agreement), and that the conveyance described in 

decretal paragraph 6 hereof has been effected, and (b) shall be binding upon and shall govem the 

acts of all entities including without limitation, all filing agents, filing officers, title agents, title 

companies, recorders of mortgages, recorders of deeds, registrars of deeds, administrative 

agencies, governmental departments, secretaries of state, federal, state, and local officials, and all 

.. 

- 10-  



other persons adent i t ies  who may be required by operation of law, the duties of their office, or 

contract, to accept, file, register or otherwise record or release any documents or instruments, or 

who may be required to report or insure any title or state of title in or to any of the 

S a - l e 8 0 ~ 8 '  Assets; 

19. Each and every federal, state, and local governmental agency or 

department is hereby authorized to accept any and all documents and instruments necessary and 

appropriate to consummate the transactions contemplated by the Agreement. 

82 - tn, 1 or reulatorv reauh"h& 

lhe'extent amlhhk, the Debtors are herebv ordered to i- _trzmsfer t b  

d other assets W c t  to the & w e n t  to the Pur- as of 
51 

* I  

the F e d e r a l s i o n  for the discont i"uLsax i s  bv theDebtors 

auld tranSfer of affected custamers to t h e  

. .  . .  
83 

- 2.L 84%851f any person or entity that has filed financing statements, 

mortgages, mechanic's liens, lis pendens, or other documents or agreements evidencing Claims 

against or Interests in the S&86Auui.r&87 Assets shall not have delivered to the Debtors prior 

to the Closing Date, in proper form for filing and executed by the appropriate parties, termination 

statements, instruments of satisfaction, releases of all Claims or Interests which the person or 

entity has with respect to the Debtors or the S d e 8 8 ~ 8 9  Assets or otherwise, then (a) the 

Debtors are hereby authorized and directed to execute and file such statements, instruments, 

releases and other documents on behalf of the person or entity with respect to the 

Sa.l.egoAcauiPed9' Assets and (b) the Purchaser is hereby authorized to file, register, or otherwise 

record a certified copy of this Sale Order, which, once filed, registered, or otherwise recorded, 

- 11 - 



shall constitutcf wnclusive evidence of the release of all Claims against or Interests in the 

S d e 9 2 ~ ' 3  Assets of any kind or nature whatsoever. 

2t 94&9sAll entities that are presently, or on the Closing Date may be, in 

possession of some or all of the Sa4e96Acauired97 Assets are hereby directed to surrender 

possession of such Sa4e98Aca99 Assets to the Purchaser on the Closing Date, To the exteat 

ser is -- at the Closinp or bv D e c e  

31. 2001. based U D O ~  issues of r w h t o r v  the Debtors are 

V subject tofurtber 

and amroval bv this Court. to,Dreserve to the D e b t o m  to Cava- 

oved herein". 

lol%'02The Purchas'ler shall have no liability or responsibility for any 

liability or other obligation of the Debtors arising under or related to the S d e ' 0 3 ~ i b d  

Assets other than as set forth in the Agreement. Without limiting the generality of the foregoing, 

and except as otherwise specifically provided herein and in the Agreement, the PurchaserauUs 

shall not be liable for any Claims against the 

Debtors or any of their predecessors or affiliates, and the Purchaser shall have no successor or 

vicarious liabilities of any kind or character whether known or unknown as of the Closing Date, 

now existing or hereafter arising, whether fixed o i  contingent, with respect to the Debtors or any 

obligations of the Debtors arising prior to the Closing Date, including, but not limited to, 

liabilities on account of any taxes arising, accruing, or payable under, out of, in connection with, 

or in any way relating to the operation of the business prior to the Closing Date. 

lo6n?--'07Under no circumstances shall the Purchaser be deemed a 

successor of or to the Debtors for any Claim or Interest against or in the Debtors or the 

directors. manapers 

c 24. 



Sitle'08Acauiredl!!9 Assets of any kind or nature whatsoever. All persons holding Claims or 

Interests against or in the Debtors or the Sa4el'oAcau"ed''' Assets of any kind or nature 

whatsoever shall be forever barred, estopped, and permanently enjoined from asserting, 

prosecuting, or otherwise pursuing such Claims or Interests of any kind or nature whatsoever 

against the Purchaser, its property, its successors and assigns, or the &40"2Acauired'13 Assets 

with respect to any Claim or Interest of any kind or nature whatsoever such person or entity had, 

has, or may have against or in the Debtors, their estates, officers, directors, shareholders or the 

Sale"4Acauired"S Assets. Following the Closing Date, no holder of a Claim against or Interest 

in the Debtors shall interfere with the Purchaser's title to or use and enjoyment of the 

~ " 6 ~ " 7  Assets based on or related to such Claim or Interest, or any actions that the 

Debtors may take in their Chapter 11 cases. 
-. 

- *  a! ''83A,"9This Court retains e x c h i v e  "'jurisdiction to enforce and 

implement the terms and provisions of the Agreement, all amendments thereto, any waivers and 

consents thereunder, and of each of the agreements executed in connection with them in all 

respects, including but not limited to, retaining jurisdiction to (a) compel delivery of the 

&le'2'Acauired'22 Assets to the Purchaser, (b) resolve any disputes arising under or related to 

the Agreement, except as otherwise provided therein, (c) interpret, implement, and enforce the 

provisions of this Sale Order and (d) protect the Purchaser against any Claims against or Interests 

in the Debtors or the & 4 + 3 ' 2 3 ~ ' 2 4  Assets, of any kind or nature whatsoever. 

& '252&'26The transactions contemplated by the Agreement are undertaken 

by the Purchaser in good faith, as that term is used in section 363(m) of the Bankruptcy Code, 

and accordingly, the reversal or modification on appeal of the authorization provided herein to 

consummate the Asset Sale shall not affect the validity of the Asset Sale to the Purchaser, unless 

- 13-  



such authorization is.duly stayed pending such appeal. The Purchaser is a purchaser in good 

j 

faith of the S a l e ’ 2 7 A c a 1 2 8  Assets, and is entitled to all of the protections afforded by section 

363(m) of the Bankruptcy Code. 

- 22 ‘292&-‘30The approved terms and provisions of the Agreement and this 

Sale Order shall be binding in all respects upon, and shall inure to the benefit of, the Debtors, 

their estates, and their creditors, the Purchaser, and their respective affiliates, successors and 

assigns and any affected third parties including, but not limited to, all persons asserting a Claim 

against or Interest in the S%4e’3’,A”l’32 Assets to be sold to the Purchaser pursuant to the 

Agreement notwithstanding any subsequent appointment of any trustee, responsible person, 

estate administrator, representative or similar person (a “Responsible Person”) for or in 

connection with any of the Debtors’ estates or affairs in these cases or in any subsequent case(s) 

under the Bankruptcy Code involving any of the Debtors, as to which Responsible Person(:) 

such terms and provisions likewise shall be binding in all respects. 

-. 

t& ‘337,‘34The failure specifically to include any particular provisions of the 

Agreement in this Sale Order shall not diminish or impair the effectiveness of such provision, it 

being the intent of the Court that the Agreement be authorized and approved in its entirety as 

clarified or amended on the record. 

2% 135%136The Agreement and any related agreements, documents or other 

instruments may be modified, amended or supplemented by the parties thereto, in a writing 

signed by both parties, and in accordance with the terms thereof, without further order of the 

Court, provided that any such modification, amendment or supplement does not have a material 

adverse effect on the Debtors’ estates or does not conflict with the Bankruptcy Code. 
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& '37%'38The transfer of the &&3'39Acauired'40 Assets pursuant to the 

Asset Sale is a transfer pursuant to section 1146(c) of the Bankruptcy Code, and accordingly 

shall not be taxed under any law imposing a stamp tax or similar tax. 

141 & c l o s w  the Debtors are authalzed and directed to 

a w &  disb:ent of all accrued. b- 

in the Budget attac 

Debtors in Posse-he date of the c l o s i n e . n t  of 

ent of all mooosed 

cure a u m u k h  the b e c u t o w  C u i r a c t s  to whiW-ed bv k aon- 

artv to su-utorv Contracts. (iv) fuadlng of atuscrow (the Cure Escrow") 

erted cure amounts for anv Executory 

a .  - -  

. .  
<b 

. 

"-debtor DW to, such Executorv Contract, (vi) fh"P of the second w r t ~ . ~ n  of the 

ee Severance P r  

ost closlllp wind-down euum..~. (VI) 

t to the Pas-ut on b&df of the P o s ~ ~ ~ s  the LUXUUUQ 
. .  

. .  . anyqL0ceeds remalnln~- in the C-on of a U P B W n s  t~ 

d d  * .  

ted s e c ~ a P r e e m e n L f w  the Debtors' a c c o u n j m a b l e  to the P r e u U i o n  & Z R U J I  
. .  

of the PregetLhon Jmders, . .  142 
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a;bc .'433&-'4The ten day stay of this Sale Order under Federal Rule of 

Bankruptcy Procedure 6004(g) is hereby abrogated in accordance with such Rule and this Sale 

Order shall be effective and enforceable immediately UPOR entry, 

I46 - 33h '453 i * 
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The provisions of this Sale Order are nonseverable and mutually dependent, 

Dated: W i lrn&ggton, Delaware 

1' 2 . 

,2001 

- 17- 



3:44: 1 7 

-~ 

~~ 

I n i e  rt io n s 
Deletions 

Moved cell 
SplitfMerged Cell 
Padding cell -. 

82 
65 

I ICount I 


