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DOCKET NO. 000075-TP, Phase 1
OFFICIAL RECOGNITION LIST

FLORIDA COMMISSION ORDERS -

1. Docket No. 950985-TP
a. Order No. PSC-96-0445-FOF-TP

2. Docket No. 960355-TP
a. Order No. PSC-96-1545-FOF-TP

2. Consolidated Docket No. 971478-TP
a. Order No. PSC-98-1216-FQF-TP

3. Docket No. 980986-TP
a. Order No. PSC-99-1477-FOF-TP

4. Docket No. 981008-TP
a. Order No. PSC-99-0658-FOF-TP

5. Docket No. 990149-TP
a. Order No. PSC-99-2009-FOF-TP

6. Docket No. 990691-TP
a. Order No. PSC-00-0128-FQF-TP

7. Docket No. 990750-TP
a. Order No. PSC-00-0537-FOF-TP

8. Docket No. 991220-TP
a. Order No. PSC-00-1680-FOF-TP

9. Docket No. 991267-TP
a. Order No. PSC-00-0802-FOF-TP

10. Docket No. 991854-TP
a. Order No. PSC-00-1519-PCO-TP

11. Docket No. 000649-TP

a. Commission Order resuiting from decision on February, 21, 2001 Special Agenda
Conference regarding issues identified in Order No. PSC-00-1324-PCO-TP.!

1Subject to objection of the parties following release of the order
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FCC ORDERS AND RULES

1.FCC CCDN 78-72
a. Memorandum Opinion and Order, 1983 (MTS/WATS Market Structure Order)

2. FCC CC Docket No. 87-215

a. Notice of Proposed Rulemaking 07/17/1987
b. ESP Exemption Order 1988

3. FCC CC DN 96-98

a. Order No. 96-325 First Report and Order

b. Order No. 96-333 Second Report and Order

¢. Order No. 96-394 Order on Reconsideration

d. Order No. 99-38 Declaratory Ruling- Inter-Carrier Compensation for ISP-
Bound Traffic

e. Order No. 99-238 Third Report and Order (UNE Remand Order)

f. Order No. 99-355 Fourth Report and Order

g. Anticipated Order FCC ruling regarding treatment of ISP-Bound traffic

4. FCC CCDN 96-149
a. First Report and Order and Notice of Proposed Rulemaking
5.FCC CC DN 96-262, et al

a. Order No. 97-158 Access Charge Reform First Report and Order (1997)
6. FCC CC DN 98-147

a. Order No. 99-48 Deployment of Wireline Services Offering Advanced

Telecommunications Capability

b. Order No. 99-330 Second Report and Order

¢. Order No. 99-355 Third Report and Order

d. Order No. 99-413 Order on Remand

e. Order No. 00-26 Fourth Report and Order

f. Order No. 00-297 Order on Reconsideration
7. FCC Order No. 00-194 TSR Wireless, LLC v. US West Communications, Inc.
8. FCC Order No. 01-32 General Communication, Inc. v. Alaska Communications

Systems Holdings, Inc. and Alaska Communications
Systems, Inc. d/b/a ATU Telecommunications d/b/a
Anchorage Telephone Utility

9. FCC Order No. 01-29 SouthWestern Bell Kansas/Oklahoma 271 Order

10. FCC Rules 47 CFR. Ch. 1, Part 51; Part 69.

11. Amendment of Section 64.702 of the Commission's Rules and Regulations (Second
Computer Inquiry), Docket No. 20828, Final Decision, 77 FCC2d 384 (1980) (Computer II);
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12. FCC Order No. DA 00-2118 Cox Virginia Telecom, Inc. Petition for Preemption of
Jurisdiction of the Virginia State Corporation Commission

13. FCC Order No. FCC 00-216 Starpower Communications, LLC, Petition for Preemption
of Jurisdiction of the Virginia State Corporation
Commission

OTHER STATE COMMISSIONS

1. Investigation of the Compensation Arrangements for the Exchange of Traffic Directed to
Internet Service Providers, Order Establishing a Method for Pricing Reciprocal Compensation in

Interconnection Agreements, Docket No. 05-T1-283 (PSC of Wisc. Nov. 2000)

2. Proceeding to Examine Reciprocal Compensation Pursuant to section 252 of the Federal
Telecommunications Act of 1996, Docket No. 21982 (PUC of Texas, July 2000)

3. Proceeding on Motion of the Commission to Reexamine Reciprocal Compensation, Case 99-
C-0529, Opinion No. 99-10 (New York PSC, Aug. 1999)

4. Jowa ISP Order: Docket No. ARD-00-1, Arbitration Order (Iowa Utilities Board, 12/21/2000.
5. West Virginia Case No. 99-0426-T-P, October 19, 1999.

6. In the Matter of the Petition of Sprint Communications Company, L.P. for Arbitration
Pursuant to U.S. Code & 252(B) of the Telecommunications Act of 1996 to Establish an

Interconnection Agreement with U S West Communications, Inc., Docket No. 00B-011T
(Colorado Public Utilities Commission).

7. Decision Denying Application for Rehearing, Reargument, or Reconsideration, Docket No.
00B-11T (Colorado Public Utilities Commission, June 7, 2000.)

8. Decision No. 62650--In the Matter of the Petition of Sprint Communication Company, L.P.
for Arbitration of Interconnection Terms, Conditions and Related Arrangements with U S West
Communications, Inc., Docket Nos, T-01432B-00-0026 and T-01051B-00-0026, (Arizona
Corporation Commission, 06/13/2000)

9. Preliminary Order. Petition of Starpower Communications, LLC, for Declaratory Judgment

Interpreting Interconnection Agreement with GTE South, Inc. (Case No. PUC9900023) and

Petition of Cox Virginia Telecom, Inc. v. GTE South Incorporated for enforcement of

interconnection agreement for reciprocal compensation for the termination of local calls to

?terxg Slegr;;ce Providers (Case No. PUC9900046), Virginia State Corporation Commission,
une 22,

10. Final Order, Petition of Starpower Communications, LLC, for Declaratory Judgment
Interpreting Interconnection Agreement with GTE South, Inc. (Case No. PUC9900023) and
?etltlon of Cpx Virginia Telecom, Inc. v. GTE South Incorporated for enforcement of
interconnection agreement for reciprocal compensation for the termination of local calls to

Internet Service Providers (Case No. PUC9900046), Virginia State Corporation Commission
January 24, 2000 ’



COURT DECISIONS

1. Iowa Utils. Bd. v. Federal Communications Commission, 109 F.3d 418 (8th Cir. 1996)

2. Towa Utils. Bd. v. Federal Communications Commission, 120 F.3d 753 (8th Cir. 1997)

3. AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366 (1999)

4, Towa Utils. Bd. v. Federal Communications Commission, No. 96-3321 (8th Cir. June 10,
1999)

5. GTE Service Corporation v. Federal Communications Commission, 2000 U.S. App.
LEXIS 4111 (D.C. Cir. Mar. 17, 2000)

6. Bell Atlantic Telephone Companies v. Federal Communications Commission, 2000 U.S.
App. LEXIS 4685 (D.C. Cir. Mar. 24, 2000)

7. Southwestern Bell Tel. Co. v. PUC of Texas, 2000 U.S. App. Lexis 5642 (5th Cir.
Mar. 30, 2000)

8. MCI Telecommunications Corp. v. Illinois Bell Telephone, 1999 U.S. Dist. Lexis
11418 (N.D. Il June 22, 1999)

FEDERAL ACT

1. The Telecommunications Act of 1996

FLORIDA STATUES

1. Chapter 364, Florida Statutes
REPORTS

1. “Pricing and Policies for Internet Traffic on the Public Switched Network,”
NARUC Internet Working Group, March 1998

2. “Impacts of Internet Traffic on LEC Networks and Switching Systems,” BellCore, 1996
3. FCC “Digitial Tornado: The Internet and Telecommunications Policy,” March 1997

4. FCC “Report to Congress,” CC DN 96-45,

5. FCC “Local Competition Report,” August 1999.

6. FCC “Trends in Telephone Service,” March 2000.

FPSC COMMENTS TO THE FCC

1. FPSC Comments, FCC Docket No. 99-69, Inter-Carrier Compensation for ISP-
Bound Traffic, April 9, 1999 and July 21, 2000.

Revised 2/20/2001



BELLSOUTH’S OFFICIAL RECOGNITION LIST

In addition to the Staff’s Official Recognition List, BellSouth adds the following:

BellSouth’s A42 Tariff
BellSouth’s A3 Tariff

FCC Docket No. 96-262
Comments of AT&T - 3/24/97

FCC Docket No. 96-98
FPSC Comments — 4/9/99

FPSC Docket Nos. 960833/960846/960919
Order No. 96-1579-FOF-TP issued 12/31/96

Florida Public Service Commission
Report on the Relationship of the Costs and Charges of Various Services
Provided by Local Exchange Companies and Conclusions as to the Fair and
Reasonable Florida Residential Basic Local Telecommunications Service Rate —
dated February, 1999
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CHAPTER 38
LOCAL EXCHANGE COMPETITION

199—38.1(476) General information.

38.1(1) Application and purpose of rules. This chapter applies to local utilities. The purpose of
these rules is to further the development of competition in the local exchange services market.

38.1(2) Definitions. For the administration and interpretation of this chapter, the following words
and terms shall have the meaning indicated below, unless the context otherwise requires:

“Act” means the Telecommunications Act of 1996.

“Arbitration” means the investigative process whereby a dispute is submitted to the board for reso-
lution.

“Bona fide request” means a request to a local utility that demonstrates a good faith showing that
the requesting party intends to purchase the services requested within six months of the date of the re-
guest.

“Competitive local exchange service provider” means any person that provides local exchange ser-
vices, other than a local exchange carrier or a non-rate-regulated wireline provider of local exchange
services under an authorized certificate of public convenience and necessity within a specific geo-
graphic area described in maps filed with and approved by the board as of September 30, 1992.

“Interim number portability” means one or more mechanisms, such as remote call forwarding or
route indexing, by which a local exchange customer at a particular iocation may change the customer’s
local service provider without any change in the customer’s telephone number, while experiencing as
little loss of functionality as is feasible using available technology.

“Local exchange carrier” means any person that was the incurmbent and historical rate-regulated
wireline provider of local exchange services or any successor to such person that provides local ex-
change services under an authorized certificate of public convenience and necessity within a specific
geographic area described in maps filed with and approved by the board as of September 30, 1992.

“Local utility” means any entity that provides wireline local exchange services, including local ex-
change carriers, competitive local exchange service providers, and other non-rate-regulated wireline
providers of local exchange services.

“Mediation” means the process in which a neutral party assists the parties in reaching their own
settlement but does not have the authority to make a binding decision.

“Provider number portability” means the capability of a local exchange customer to change the
customer’s local service provider at the customer’s same location without any change in the custom-
er’s telephone number, while preserving the full range of functionality that the customer currently ex-
periences. Provider number portability includes the equal availability of information concerning the
local service provider serving a telephone number to all carriers and the ability to deliver traffic directly
to that provider without having first to route traffic to the local exchange carrier or otherwise use the
services, facilities, or capabilities of the local exchange carrier to complete the call and without the
dialing of additionai digits or access codes.

“Total service long-run incremental cost” for a service, or group of services, is equal to the utility's
total cost of producing all of its services including the service or group of services in question, minus
the utility’s total cost of producing all of its services excluding the service or group of services in ques-
tion.
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199—38.2(476) Number portability.

38.2Q0) Interim number portability.

a. Requests. Each local exchange carrier shall make interim number portability available upon
bona fide request of a local utility. Once a local utility uses a local exchange carrier’s interim number
portability, it must, in turn, make interim number portability available upon approval of its tariff to all
other local utilities upon bona fide request.

b, Terms and conditions. After interim number portability has been requested pursuant to para-
graph “a,” alocal exchange carrier with no tariff to provide the service shall file a tariff, within 60 days
of the request. making interim number portability available. The local exchange carrier’s taniff will
make interim number portability available to all local utilities on the same terms and conditions.

Each local utility using the local exchange carrier s interim number portability must file tariffs with-
in 60 days of receiving the service. For telephone numbers initially routed to the local utility, the taritfs
must make interim number portability available to all other local utilities on the same terms and condi-
tions. A local utility’s tariff for interim number portability will be presumed to be reasonable and non-
discriminatory if the terms and conditions are the same as those contained in the local exchange carri-
er’s tariff for the same geographic area and the prices charged for interim number portability are not
greater than those charged by the local exchange carrier. Otherwise, the tariff filing will require cost
support information.

¢.  Technical features. Each local utility offering interim number portability shali make good
faith efforts to ensure that the calls routed or forwarded to other local utilities meet industry standards
and retain the technical characteristics and functionality of calls delivered to its own customers. Calls
routed or forwarded to other local utilities shall experience as little loss of functionality as is feasible
using available technology.

d. Costrecovery mechanism. To recover the costs of interim number portability, a local exchange
carrier must make a sufficient showing to justify inclusion of the interim number portability charge in
its tariff. The amount of the charge may be adjusted to reflect the indirect benefits of interim number
portability to all local service customers. The recovery of both recurring and nonrecurring costs of
interim number portability must be in the form of a one-time charge to the requesting local utility for
each customer retaining its number.

e.  Terminating access charges. When an interim number portability arrangement is being used
to route or forward a terminating intrastate long distance call to a customer’s telephone number, the
local utility routing or forwarding the call shall bill the interexchange carrier the access charge the local
utility would bill if it provided local exchange service to the terminating number. The access charge
revenue shall be divided as follows:

(1) The carrier common line charge shall flow through to the local utility that serves the customer;
and

(2) The switching and transport charges shall be divided equally between the local utility that
serves the customer and the local utility that routed or forwarded the call.

38.2(2) Provider number portability,

a. Trials. Alocal utility may petition the board at any time with a proposal to conduct a trial of a
database architecture for provider number portability involving all local utilities in a local calling area.
The petitioning local utility shall provide the board with information about the likely costs of conduct-
ing a trial, how and from whom these costs will be recovered, the proposed duration of the trial, and a
complete description of what is intended to be learned from the trial, especially considering the trials
already planned, underway, or complete in other areas of the country. The board will provide notice
and an opportunity for a hearing to allow interested persons to provide information about the advisabil-
ity of conducting a trial.
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b.  Requests. Alocal utility may petition the board at any time with a proposal that all focal utili-
ties ina local calling area implement a database architecture for provider number portability that would
furnish equivalent service quality and equal feature characteristics to all carriers. The petitioning local
utility shall supply the board with sufficient information to establish that the proposed database archi-
tecture for provider number portability is economically and technically feasible. In particular, the peti-
tioning local utility shall show how calls could continue to be handled reliably, how call setup times
would be affected, how much the proposed database architecture would cost to install and operate, who
would install and operate the database, and how the costs of installing and operating the database
would be recovered. The filing must contain a reasonable and nondiscriminatory mechanism for the
recovery of all recurring and nonrecurring costs of provider number portability. The board will pro-
vide notice and an opportunity for a hearing to allow others to provide information as to whether the
proposed database architecture is economically and technically feasible.

199—38.3(476) Interconnection requirements, A local utility that originates local telecommunica-
tions traffic and desires to terminate that traffic on the network of another local utility may choose the
point(s) of interconnection between the two networks for the exchange of that originating local tele-
communications traffic at any technically feasible point within the terminating carrier’s network. In-
terconnection must be equal in quality to that provided by the local utility to itself, any affiliate, or any
other party to which the local utility provides interconnection. Interconnection must be on rates, terms,
and conditions that are just, reasonable, and nondiscriminatory.

199—38.4(476) Unbundled facilities, services, features, functions, and capabilities.

38.4(1) lInitial tariff filings.

a. Filing schedule. Each local exchange carrier shall file initial tariffs implementing unbundling
for the facilities enumerated in paragraph “b” within 90 days of the board’s final order adopting these
rules, except for local exchange carriers with fewer than 75,000 access lines which must file initial
unbundling tariffs on or before July 1, 1997.

b, Initial list of unbundled essential facilities. Each local exchange carrier’s initial tariff filing
shall, at a minimum, unbundle the following essential facilities, services, features, functions, and capa-
bilities: loops, ports, signaling links, signal transfer points, facilities to interconnect unbundled links at
the central office, interoffice transmission facilities, directory listings in white pages, directory listings
in yellow pages, listings in the directory assistance database, inbound operator services including busy
line verification and call interrupt, interconnection to the 911 system, and intérconnection to the tan-
dem switch for routing to other carriers.

38.4(2) Subsequent requests for unbundled facilities. Except as allowed in subrule 38.4(3), re-
quests to unbundle facilities, services, features, functions, and capabilities shall be processed as fol-
lows:

a.  Subsequent to the initial tariff filings provided for in subruie 38.4(1) above, a competitive local
exchange service provider may make a bona fide request of a local exchange carrier to make additional
unbundled essential facilities available. After receiving a request for additional unbundled essential
facilities, the local exchange carrier shall respond within 30 days of the request by either agreeing to the
request or by denying the request. If the local exchange carrier agrees to fulfill the request, it shall file a
tariff unbundling the essential facility within 60 days of the initial request.
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b.  If the local exchange carrier denies the request, a competitive local exchange service provider
may petition the board to classify the requested facility as essential, as defined by lowa Code section
476.100(2), and to require the local exchange carrier to make it available on an unbundled basis by
filing atariff. In such a petition, the competitive local exchange service provider shall provide infor-
mation to the board showing how the requested facility meets the definition of essential facility found
in Iowa Code section 476.100(2).

The petitioning party under this subrule may state a preference for proceeding by rule making or
contested case, but the board will select the process to be used.

38.4(3) Alternative procedures. As an alternative to the procedures in subrule 38.4(2), acompeti-
tive local exchange service provider may elect the negotiation, mediation, and arbitration procedures
available under 47 U.S.C. Section 252, by notifying the local exchange carrier and the board in writing
at the time additional unbundled facilities are requested.

38.4(4) Reclassifying essential facilities. A local exchange carrier may, at any time, petition the
board with a request that a facility classified as essential, either by the terms of subrule 38.4(1) or pur-
suant to a subsequent request of a competitive local exchange service provider, be removed from that
classification and no longer be required to be provided on an unbundled basis. With its petition, the
local exchange carrier shall provide information to the board showing why the facility no longer meets
the definition of essential found in lowa Code section 476.100(2). The board will determine the proce-
dure to be used in reviewing the petition.

38.4(5) Interconnection to essential facilities.

a. Nondiscriminatory access. All competitive local exchange service providers shall have ac-
cess to a local exchange carrier’s unbundled facilities on the same nondiscriminatory terms and condi-
tions. Such terms and conditions shall be specified in the local exchange carrier’s tariff for unbundled
facilities.

b. Reasonable equal access. The terms and conditions under which competitive local exchange
service providers shall be able to interconnect with a local exchange carrier’s unbundled facilities shall
be technically and economically equivalent to those under which the local exchange carrier provides
those facilities to itself or its affiliates. If it believes such terms and conditions are not technically or
economically feasible, the local exchange carrier may petition the board for a waiver of this provision.

199—-38.5(476) Cost standards.

38.5(1) Existing standards. In addition to the standards in this rule, the cost support requirements
of rules 199—22.12(476) and 22.13(476) shall apply to all of a local exchange carrier’s rate proceed-
ings prior to the implementation of price regulation.

38.8(2) iIncremental cost standard. In general, each local exchange carrier shall price each of its
services above the total service long-run incremental cost of providing each service. However, this
incremental cost standard shall not be construed to require any increase in the rate for any service prior
to the implementation of price regulation, nor to require any price increase that is greater than allowed
under a price regulation plan or under lowa Code section 476.97(11).

38.5(3) Imputation test. In general, prices for each retail service offered by a local exchange carri-
er should equal or exceed the sum of an allocation of the tariffed prices for all unbundled essential facil-
ities used to provide the service and the incremental costs of all other facilities or services that are com-
ponents of the retail service. However, this imputation test shall not be construed to require any
increase in the rate for any service prior to the implementation of price regulation, nor to require any

price increase that is greater than allowed under a price regulation plan or under Iowa Code section
476.97(11).
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38.5(8) Reporting requirements. A local exchange carrier shall provide current information to the
board showing that the conditions of the incremental cost standard described in subrule 38.5(2) and the
imputation test described in subrule 38.5(3) continue to be met whenever it proposes to lower the price
of aretail service, it proposes the initial price of an unbundied essential facility, it proposes to raise the
price of an unbundled essential facility, or it offers a new service.

38.5(5) Competitive local exchange service providers. Cost support will generally not be required
for the tariff filings from competitive local exchange service providers, with the exception of
38.2(Hy"b.”

199—38.6(476) Compensation for termination of telecommunications services.

38.6(1) Mutual exchange of traffic. Until the board approves monetary compensation and unti}
tariffs for the compensation are in effect, each local utility shall terminate local and extended area ser-
vice calls on a mutual exchange of traffic basis, at no charge to the originating provider. As an alterna-
tive, a local utility may elect the negotiation, mediation, and arbitration procedures available under 47
U.S.C. Section 252, by notifying the other affected local utility and the board in writing.

38.6(2) Requests to end mutual exchange of traffic. A facilities-based local utility may file a cost-
based tariff for monetary compensation for terminating local access service, provided its filing in-
cludes a showing that in six consecutive calendar months of mutual traffic exchange between it and
another facilities-based local utility the total terminating to originating traffic for the entire six-month
period was unbalanced by a ratio of at feast 55 percent terminating to 45 percent originating. The tariff
filing must include appropriate cost support information. The terms and conditions listed in the tariff
shall be applicable to all local utilities operating within the local utility’s service territory or within a
service territory with extended area service to the local utility’s service territory. On the date the tariff
becomes effective, compensation on a mutual exchange basis wili end.

38.6(3) Monetary compensation requirements for other utilities. Within 60 days of board approval
of a tariff for monetary compensation for terminating local access service, each other local utility oper-
ating within the service territory of the local utility or within a service territory with extended area ser-
vice to the local utility must file a tariff for monetary compensation for terminating local access ser-
vice. The tariff filing must include sufficient evidentiary support to allow the board to determine that
the compensation will be reciprocal. The terms and conditions listed in the tariff shall be applicable to
all local utilities operating within the local utility’s service territory or within a service territory with
extended area service to the local utility’s service territory. Until a local utility has an approved tariff in
effect, it must charge the rates for terminating local access service in the approved tariff of the local
utility with which it exchanges traffic.

38.6(4) Terminating access charge complaints. No local utility shall deliver traffic to another local
utility as local service or extended area service terminating traffic, to which mutual exchange or mone-
tary compensation would apply under this rule, if the terminating traffic is long distance or some other
type of traffic for which terminating switched access charges would otherwise have been payable. Any
local utility may bring a complaint to the board if another local utility has violated this requirement or
taken insufficient measures to determine whether switched access charges would otherwise have been
payable. The board may order appropriate refunds with interest of compensation received by a local
utility in violation of this rule.



Ch 38, p.6 . Uulities[199] TAC 8/28/96, 8/13/97

199--38.7{476) Mediation and arbitration. This rule shall apply to all local utilities, except for rural
telephone companies as defined in Section 3(47) of the Telecommunications Act of 1996. The board
may make all or part of this rule applicable to a rural telephone company or companies in proceedings
relating to Section 25 I(f) of the Act.

38.7(1) Voluntary negotiations.

a.  Initiation of negotiations. A telecommunications carrier initiates the negotiation process by
requesting interconnection, services, or network elements as defined in the Act from an incumbent io-
cal utility pursuant to Section 252(a)(1) of the Act. The day the request is received by the local utility is
day one of the schedule set for resolution of all issues. Within five days of receipt of the request, the
local utility shall file ten copies of the request and a statement of the date the request was received with
the board.

b.  Dury to negotiate. The requesting telecommunications carrier and the local utility have the
obligation to negotiate in good faith the terms and conditions for the provision of the requested inter-
connection, services, or network elements. Good faith negotiations require that the parties meet and
confer at reasonable times and places, remain open to the arguments and proposals, and work toward
the goal of reaching agreement on terms and conditions for the requested interconnections and ser-
vices. Refusal of any party to give information about its costs or other pertinent data upon request of
another party may be considered by the board as a failure to negotiate in good faith.

38.7(2) Mediation.

a.  Initiation of mediation. At any time during the negotiations, any party to the negotiations may
request mediation. The request shall be made in writing to the board and copies of the mediation re-
quest shall be simultaneously served on the other parties. Alternatively, parties may jointly submit
their request in writing to the board. A request for mediation shall contain a brief statement of the na-
ture of the dispute and the names, addresses, telephone and fax numbers of the parties or their represen-
tatives.

b.  Appointment of mediator. The board may appoint any competent, impartial person of charac-
ter and ability to act as mediator. The board will immediately convene a meeting of the parties to dis-
cuss appointment of a mutually acceptable mediator.

¢ Roleand duties of the mediator. The role of the mediator is to encourage voluntary settlement
by the parties. The mediator may notcompe! a settlement. The mediator shall schedule meetings of the
parties, direct the parties to prepare for those meetings, hold private caucuses with each party in an
atternpt to bring disputants closer together, attempt to achieve aresolution, and assist the parties in pre-
paring a written agreement.

The mediator does not provide legal advice to the parties, nor are any of the mediator’s statements
as to law and policy binding unless later adopted by the board. The mediation process will be treated as
confidential to the extent permitted by law. No stenographic record will be kept.

After completion of at least one mediation session, the mediator may terminate the mediation pro-
cess if it appears that the likelihood of agreement is remote or if a party is not participating in good faith,
or for other good cause.

d.  Parties. Only parties to the negotiations will be permitted to participate as parties to the medi-
ation.

e.  Assessment of costs. The cost of mediation shall be shared equaily by the parties and paid di-
rectly to the mediator.
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38.7(3) Arbitration.

a. Initiation of arbitration. Any party to the negotiation may petition the board to arbitrate all
open issues. The petition requesting arbitration must be filed during the period from the 135th day
through the 160th day after the date on which the request for negotiation was received by the local util-
ity. Simultaneously with filing the petition with the board, the petitioning party shall provide a copy of
the petition and accompanying documentation to the other parties.

b.  Supporting documentation. On the same day of the filing of the request for arbitration, the
petitioning party shall provide to the board the date upon which the request for negotiation for the inter-
connection, services, or network elements in dispute was made to the local utility, a list of unresolved
issues, the position of each party on each of the unresolved issues, how the parties’ positions meet or
fail to meet the requirements of Section 251 of the Act or other regulations, any supporting documents
for positions taken by the parties on unresolved issues including all relevant cost studies where prices
are in dispute, whether a hearing is requested, a list of issues discussed and resolved prior to the petition
for arbitration, any requests for confidentiality, and any other documents relevant to the dispute.

c.  Response to the request for arbirrarion. A nonpetitioning party to the negotiation may respond
to the petitioning party’s position and provide additional information within 25 days after the petition
for arbitration was received by the board.

4 Parties. Only parties to the negotiations will be permitted to participate as parties to the ar-
bitration, unless the board consolidates proceedings. However, the office of consumer advocate will
also be considered a party to the arbitration proceeding.

e. Assessment of costs. Costs shall be directly and equally assessed to the parties involved in the
arbitration to the extent provided for by Iowa Code section 476.10.

[ Docketing of the arbitration request. Upon receipt of a timely and complete petition for ar-
bitration, the board shall docket the request for consideration by the board.

g Arbitration schedule and procedures. Within 15 days of the receipt of the petition for arbitra-
tion, the board will schedule a conference to be held within 40 days of receipt of the petition. The pur-
pose of the conference is to plan an arbitration hearing date, clarify the issues to be resolved, identify
additional information needed to reach a decision on the issues, schedule production of documents and
other information, discuss or rule on any other procedural matters, and consider any other matters that
will expedite the arbitration process.

h.  Hearing. Anarbitration hearing shall commence no later than 60 days following receipt of the
petition for arbitration.

i.  Consolidation. Nothing in these rules precludes consolidation of proceedings in order to re-
duce administrative burdens on local utilities, other parties to the proceedings, and the board.

J- Decision. Following the hearing, the board will issue its preliminary written decision on the
unresolved issues. All exceptions to the decision must be filed by the parties within ten days of is-
suance of the preliminary decisions. Allreplies to exceptions shail be filed within five days of the filing
of the exceptions. A final written decision regarding all issues offered in arbitration shall be issued by
the board within the nine-month deadline in the Act.



Ch 38, p.8 Utilities[199] IAC 12/31/97

38.7(4) Board review of agreements.

a. Filing of agreements. All interconnections agreements shall be filed with the board for ap-
proval within 15 days after the issuance of a final decision on the arbitrated issues, in the case of arbi-
trated agreements or, in the case of negotiated agreements, after the execution of the agreement.

b. Comments. Within ten days foliowing the filing of the arbitrated agreement or 30 days after a
negotiated agreement is filed for board review, the parties involved in the negotiations or arbitration,
and any other interested party, may submit written comments to the board supporting either approval or
rejection of the agreement. If the board does not approve or reject the agreement within 90 days after a
negotiated agreement or within 30 days after submission by the parties of an agreement adopted by
arbitration, the agreement shall be deemed approved.

¢.  Resubmission. If the board rejects a voluntary agreement or arbitration award, the parties may
resubmit the agreement for board approval within 30 days following such rejection if the parties have
remedied the deficiencies set forth in the board’s findings.

199--38.8(476) Universal service. Rescinded IAB 12/31/97, effective 1/1/98.
[Filed 4/5/96, Notice 9/27/95—published 4/24/96, effective 5/29/96)
[Filed emergency 8/2/96—published 8/28/96, effective 8/2/96]
[Filed 12/6/96, Notices 9/27/95, 4/24/96—published 1/1/97, effective 2/5/97]
{Filed 7/25/97, Notice 5/21/97—published 8/13/97, effective 9/17/97]
[Filed emergency 12/11/97 after Notice 10/8/97—published 12/31/97, effective 1/1/98]
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In re: Investigation into appropriate
methods to compensate carriers for
exchange of traffic subject to Section 251
of the Telecommunications Act of 1996.

Docket No. 000075-TP

OFFICIAL RECOGNITION LIST OF AT&T
COMMUNICATIONS OF THE SOUTHERN STATES, INC.,
TCG OF SOUTH FLORIDA, MEDIONE FLORIDA
TELECOMMUNICATIONS, INC. AND

ALLEGIANCE TELECOM OF FLORIDA, INC.

AT&T Communications of the Southem States, In., TCG of South Florida, MediaOne
Florida Telecommunications, Inc. and Allegiance Telecom of Florida, Inc., request official
recognition of the following:

Florida Public Service Commission Orders

Order No. 21815 issued September 5, 1989 in Docket No. 886423-’1‘?.

Order No. 23183 issued July 13, 1990 in Docket No. 88042?:-TP.

Order No. PSC-96-1579-FOF-TP issued December 31, 1996 in Docket Nos. 960833-TP,
960846-TP and 960916-TP.

Order No. PSC-97-0064-FOF-TP issued January 17, 1997 in Docket Nos. 960847-TP and
960980-TP.

Order No. PSC-97-0294-FOF-TP issued March 14, 1997 in Docket No. 961230-TP.

FCC Orders

Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Universal Service

Order, 12 FCC Rcd 8776, rel. November 9, 1996.



Court Decisions

Southwestern Bell Tel. Co. v. Brooks Fiber Communications, 2000 WL 1827576 (10th Cir.

December 13, 2000).
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iLegal Department

E. E~RL EDENFIELD, JR.
General Attomey

BeliSouth Telecommunications, Inc.
150 South Monroe Street

Room 400

Tallahassee, Florida 32301

(404) 335-0763

February 19, 2001

VIA HAND DELIVERY D T

Felicia Banks S ‘ VR
Staff Counsel o T '
Florida Public Service Commission : .
2540 Shumard Oak Boulevard L iR
Tallahassee, FL 32399-0850 S Tr L

rm
[a%

Re: Docket No. 000075-TP (Generic ISP)
Dear Ms. Banks:

Enclosed is BellSouth Telecommunications, Inc.’s Responses to Commission
Staff's First Request for Production of Documents and First Set of Interrogatories.

E. Earl Edenfield, Jr. ‘ !

Enclosures

cc: Marshall M. Criser lli
R. Douglas Lackey
Nancy B. White

-



ﬁEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Investigation into appropriate methods ) Docket No. 000075-TP
to compensate carriers for exchange of )
traffic subject to Section251 of the )
)
)

Telecommunications Act of 1996 Filed: February 19, 2001

BELLSOUTH TELECOMMUNICATIONS, INC.'S RESPONSES TO
COMMISSION STAFF’S FIRST REQUEST FOR PRODUCTION OF DOCUMENTS
AND FIRST SET OF INTERROGATORIES

BellSouth Telecommunications, Inc., (“BellSouth™) responds to Commission Staff’s First
Request for Production of Documents and First Set of Interrogatories, both dated January 30,
2001, as follows:

RESPONSE TO REQUESTS FOR PRODUCTION OF DOCUMENTS

REQUEST NO. 1: Please provide any and all documents in your possession or under your
control that support your response to staff interrogatory 1, including, but not limited to, requests
sent to ALECs that ask for ISP numbers.

RESPONSE: Requests to ALECs for ISP numbers were expressed during conference
calls. The only document memorializing such a conversation is considered proprietary
and will be provided subject to a Notice of Intent.

REQUEST NO. 2: Please provide any and all documents in your possession or under your
control that support your response to staff interrogatory 9.

RESPONSE: Documents responsive to this request are being provided.

REQUEST NO. 3: Please provide any and all documents in your possession or under your
control supporting your response to staff interrogatory 23.

RESPONSE: There are no documents responsive to this request. However, please refer
to Section I1(2) of Dr. Taylor’s testimony (pp. 18-25). ’

1
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REQUEST NO. 4: Pleas: provide any and all documents in your possession or under your
control that support your response to staff interrogatory 24.

RESPONSE: There are no documents responsive to this request.

REQUEST NO. 5: Please provide any and all documents that support your response to staff
interrogatory 28 (i).

RESPONSE: There are no documents responsive to this request.

REQUEST NO. 6: Please provide a copy of any and all state orders referred to in the rebuttal
testimony of William Taylor.

RESPONSE: Documents responsive to this request are being provided.

REQUEST NO. 7: Please provide a copy of any and all reports, other than those produced by
the FCC, that are referred to in the rebuttal testimony of BellSouth’s witnesses, to the extent they
have not been provided in the testimony and exhibits.

RESPONSE: There are no documents responsive to this request.

ANSWERS TO INTERROGATORIES

See attached.
Respectfully submitted this 19" day of February 2001.

BELLSOUTH TELECOMMUNICATIONS, INC.

c/o Nancy H. Sims
150 So. Monroe Street, Suite 400
Tallahassee, FL. 32301

(305) 347-5558
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E. EARL EDENFIELD JR.

Suite 4300

675 W. Peachtree St., NE
Atlanta, GA 30375
(404) 335-0763
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United States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT
Argued November 22, 1999 Decided March 24, 2000
No. 99-1094

Bell Atlantic Telephone Companies,
Petitioner

V.

Federal Communications Commission and
United States of America,
Respondents

Telecommunications Resellers Association, et al.,
Intervenors

Consolidated with
99-1095, 99-1097, 99-1106, 99-1126,
99-1134, 99-1136, 99-1145,

On Petitions for Review of a Declaratory Ruling of the
Federal Communications Commission



Mark L. Evans and Darryl M. Bradford argued the causes
for petitioners. With them on the briefs were Thomas F.
O'Neil, Ill, Adam H. Charnes, Mark B. Ehrlich, Donald B.
Veemilli, Jr., Jodie L. Kelley, John J. Hamill, Emily M.
Williams, Theodore Case Whitehouse, Thomas Jones, Albert
H. Kramer, Andrew D. Lipman, Richard M. Rindler, Robert
M. McDowell, Robert D. Vandiver, Cynthia Brown Miller,
Charles C. Hunter, Catherine M. Hannan, Michael D. Hays,
Laura H. Phillips, J. G. Harrington, William P. Barr, M.
Edward Whelan, Ill, Michael K. Kellogg, Michael E. Glover,
Robert B. McKenna, William T. Lake, John H. Harwood, I,
Jonathan J. Frankel, Robert Sutherland, William B. Bar-
field, Theodore A. Livingston and John E. Muench. Maureen
F. Del Duca, Lynn R. Charytan, Gail L. Polivy, John F.
Raposa and Lawrence W. Katz entered appearances.

Christopher J. Wnight, General Counsel, Federal Commu-
nications Commission, argued the cause for respondents.
With him on the brief were Daniel M. Armstrong, Associate
General Counsel, and John E. Ingle, Laurence N. Bourne and
Lisa S. Gelb, Counsel. Catherine G. O'Sullivan and Nancy
C. Garrison, Attorneys, U.S. Department of Justice, entered
appearances.

David L. Lawson argued the cause for intervenors in
opposition to the LEC petitioners. With him on the brief
were Mark C. Rosenblum, David W. Carpenter, James P.
Young, Emily M. Wiliams, Andrew D. Lipman, Richard M.
Rindler, Robert D. Vandiver, Cynthia Brown Miller, Theo-
dore Case Whitehouse, Thomas Jones, John D. Seiver,
Charles C. Hunter, Catherine M. Hannan, Carol Ann Bis-
choff and Robert M. McDowell.

William P. Barr, M. Edward Whelan, Michael E. Glover,
Mark L. Evans, Michael K. Kellogg, Mark D. Roellig, Dan
Poole, Robert B. McKenna, William T. Lake, John H. Har-
wood, i, Jonathan J. Frankel, Robert Sutherland, William
B. Bafrfield, Theodore A. Livingston and John E. Muench
were on the brief for the Local Exchange Carrier intervenors.

Robert J. Aamoth, Ellen S. Levine, Charles D. Gray,
James B. Ramsay, Jonathan J. Nadler, David A. Gross,
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Curtis T. White, Edward Hayes, Jr., and David M. Janas
entered appearances for intervenors

Before: Williams, Sentelie and Randolph, Circuit
Judges.

Opinion for the Court filed by Circuit Judge Williams.

Williams, Circuit Judge: The Telecommunications Act of
1996, Pub. L. No. 104-104, 110 Stat. 56, 47 U.S.C. §§ 151-714,
requires local exchange carriers ("LECs") to "establish recip-
rocal compensation arrangements for the transport and ter-
mination of telecommunications.” /d. § 251(b}(5). When
LECs collaborate to complete a call, this provision ensures
compensation both for the originating LEC, which receives
payment from the end-user, and for the recipient's LEC. By
regulation the Commission has limited the scope of the recip-
rocal compensation requirement to "local telecommunications
traffic.” 47 CFR § 51.701(a). In the ruling under review, it
considered whether calls to internet service providers
("ISPs") within the caller's local calling area are themselves
"local.” in doing so it applied its so-called "end-to-end"
analysis, noting that the communication characteristically will
ultimately (if indirectly) extend beyond the ISP to websites
out-of-state and around the world. Accordingly it found the
calls non-local. See /n the Matter of Implementation of the
Local Competition Provisions in the Telecommunications
Act of 1996, Intercarnier Compensation for ISP-Bound Traf-
fic, 14 FCC Rcd 3689, 3690 (1 1) (1999) ("FCC Ruling™).

Having thus taken the calls to ISPs out of § 251(b)(5)'s
provision for "reciprocal compensation" (as it interpreted it),
the Commission could nonetheless itself have set rates for
such calls, but it elected not to. In a Notice of Proposed
Rulemaking, CC Docket 99-68, the Commission tentatively
concluded that "a negotiation process, driven by market
forces, is more likely to lead to efficient outcomes than are -
rates set by regulation,” FCC Ruling, 14 FCC Rcd at 3707
(11 29), but for the nonce it left open the matter of implement-
ing a system of federal controls. It observed that in the

(



meantime parties may voluntarily include reciprocal compen-
sation provisions in their interconnection agreements, and
that state commissions, which have authority to arbitrate
disputes over such agreements, can construe the agreements
as requiring such compensation; indeed, even when the
agreements of interconnecting LECs include no linguistic
hook for such a requirement, the commissions can find that
reciprocal compensation is appropriate. FCC Ruling, 14

FCC Rcd at 3703-05 (] { 24-25); see § 251(b)(1) (establishing
such authority). "[A]ny such arbitration,” it added, "must be
consistent with governing federal law." FCC Ruling, 14 FCC
Red at 3705 ( 25).

This outcome left at least two unhappy groups. One, led
by Bell Atlantic, consists of incumbent LECs (the "incum-
bents"). Quite content with the Commission's finding of
§ 251(b)(5)'s inapplicability, the incumbents objected to its
conclusion that in the absence of federal regulation state
commissions have the authority to impose reciprocal compen-
sation. Although the Commission's new rulemaking on the
subject may eventuate in a rule that preempts the states’
authority, the incumbents object to being left at the mercy of
state commissions until that (hypothetical) time, arguing that
the commissions have mandated exorbitant compensation. In
particular, the incumbents, who are paid a flat monthly fee,
have generally been forced to provide compensation for inter-
net calls on a per-minute basis. Given the average length of
such calls the cost can be substantial, and since ISPs do not
make outgoing calls, this compensation is hardly "reciprocal.”

Another group, led by MCI WorldCom, consists of firms
that are seeking to compete with the incumbent LECs and
which provide local exchange telecommunications services to
ISPs (the "competitors”). These firms, which stand to re-.
ceive reciprocal compensation on ISP-bound calls, petitioned
for review with the complaint that the Commission erred in
finding that the calls weren't covered by § 251(b)(5).

The end-to-end analysis applied by the Commission here is
one that it has traditionally used to determine whether a call
is within its interstate jurisdiction. Here it used the analysis
for quite a different purpose, without explaining why such an
extension made sense in terms of the statute or the Commis-




sion's own regulations. Because of this gap, we vacate the
ruling and remand the case for want of reasoned decision-
making.

In February 1996 Congress passed the Telecommunications
Act of 1996 (the "1996 Act" or the "Act"), stating an intent to
open local telephone markets to competition. See H.R. Conf.
Rep. No. 104-458, at 113 (1996). Whereas before local ex-
change carriers generally had state-licensed monopolies in
each local service area, the 1996 Act set out to ensure that
"[s]tates may no longer enforce laws that impede[ ] competi-
tion," and subjected incumbent LECs “to a host of duties
intended to facilitate market entry." AT&T Corp. v. lowa
Utils. Bd., 119 S. Ct. 721, 726 (1999).

Among the duties of incumbent LECs is to "provide, for
the facilities and equipment of any requesting telecommunica-
tions carrier, interconnection with the local exchange carrier's
network ... for the transmission and routing of telephone
exchange service and exchange access.”" 47 U.S.C.

§ 251(c)(2). ("Telephone exchange service" and "exchange
access" are words of art to which we shall later retum.)
Competitor LECs have sprung into being as a result, and
their customers call, and receive calls from, customers of the
incumbents.

We have already noted that § 251(b)(5) of the Act estab-
lishes the duty among local exchange carriers "to establish
reciprocal compensation arrangements for the transport and
termination of telecommunications.” 47 U.S.C. § 251(b)(5).
Thus, when a customer of LEC A calis a customer of LEC B,
LEC A must pay LEC B for completing the call, a cost
usually paid on a per-minute basis. Although § 251(b)(5)
purports to extend reciprocal compensation to all "telecom-
munications,” the Commission has construed the reciprocal
compensation requirement as limited to local traffic. See 47
CFR § 51.701(a) ("The provisions of this subpart apply to
reciprocal compensation for transport and termination of local
telecommunications traffic between LECs and other telecom-



munications carriers."). LECs that originate or terminate
long-distance calls continue to be compensated with "access
charges,” as they were before the 1996 Act. Unlike recipro-
cal compensation, these access charges are not paid by the
originating LEC. Instead, the long-distance camier itself
pays both the LEC that originates the call and links the caller
to the long distance network, and the LEC that terminates
the call. See /n the Matter of Implementation of the Local
Competition Provisions in the Telecommunications Act of
1996, 11 FCC Rcd 15499, 16013 (] 1034) (1996) ("Local Com-
petition Order").

The present case took the Commission beyond these tradi-
tional telephone service boundaries. The intemet is "an
international network of interconnected computers that en-
ables millions of people to communicate with one another in
‘cyberspace' and to access vast amounts of information from
around the world." Renov. ACLU, 521 U.S. 844, 844 (1997).
Unlike the conventional "circuit-switched network," which
uses a single end-to-end path for each transmission, the
internet is a "distributed packet-switched network, which
means that information is split up into small chunks or
‘packets' that are individually routed through the most effi-
cient path to their destination." /n the Matter of Federal-
State Joint Board on Universal Service, 13 FCC Rcd 11501,
115632 (] 64) (1998) ("Universal Service Report"). |ISPs are
entities that allow their customers access to the internet.
Such a customer, an "end user" of the telephone system, will
use a computer and modem to place a call to the ISP server
in his local calling area. He will usually pay a flat monthly
fee to the ISP (above the flat fee already paid to his LEC for
use of the local exchange network). The ISP "typically
purchases business lines from a LEC, for which it pays a flat
monthly fee that allows unlimited incoming calls." FCC
Ruling, 14 FCC Rcd at 3691 (1 4).

In the ruling now under review, the Commission concluded
that § 251(b)(5) does not impose reciprocal compensation
requirements on incumbent LECs for ISP-bound traffic.

FCC Ruling, 14 FCC Rcd at 3690 (f 1). Faced with the
question whether such traffic is "local" for purposes of its

/%



regulation limiting § 251(b)(5) reciprocal compensation to lo-
cal traffic, the Commission used the "end-to-end" analysis
that it has traditionally used for jurisdictional purposes to
determine whether particular traffic is interstate. Under this
method, it has focused on "the end points of the communica-
tion and consistently has rejected attempts to divide commu-
nications at any intermediate points of switching or exchanges
between carriers.” FCC Ruling, 14 FCC Rcd at 3695 (] 10).
We save for later an analysis of the various FCC precedents
on which the Commission purported to rely in choosing this
mode of analysis.

Before actually applying that analysis, the Commission
brushed aside a statutory argument of the competitor LECs.
They argued that ISP-bound traffic must be either "telephone
exchange service," as defined in 47 U.S.C. § 153(47), or
“exchange access," as defined in § 153(16).' It could not be
the iatter, they reasoned, because ISPs do not assess toll
charges for the service (see id., "the offering of access ... for
the purpose of the origination or termination of telephone toll
services"), and therefore it must be the former, for which
reciprocal compensation is mandated. Here the Commis-
sion's answer was that it has consistently treated ISPs (and
ESPs generally) as "users of access service," while treating
them as end users merely for access charge purposes. FCC
Ruling, 14 FCC Rcd at 3701 (1 17).

! "Telephone exchange service” is defined as:

(A) service within a telephone exchange, or within a connect-
ed system of telephone exchanges within the same exchange
area operated to furnish to subscribers intercommunicating
service of the character ordinarily furnished by a single
exchange, and which is covered by the exchange service
charge, or (B) comparable service provided through a system
of switches, transmission equipment, or other facilities (or
combination thereof) by which a subscriber can originate and
terminate a telecommunications service.

47 U.S.C. § 153(47). "Exchange access" is defined as:
the offering of access to telephone exchange services or
facilities for the purpose of the origination or termination of
telephone toll services.

Id. § 153(18).
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Having decided to use the "end-to-end" method, the Com-
mission considered whether ISP-bound traffic is, under this
method, in fact interstate. In a conventional "circuit-switched
network," the jurisdictional analysis is straightforward: a call
is intrastate if, and only if, it originates and terminates in the
same state. In a "packet-switched network," the analysis is
not so simple, as "[a]n Internet communication does not
necessarily have a point of 'termination’ in the traditional
sense.” FCC Ruling, 14 FCC Rcd at 3701-02 ( 18). Ina
single session an end user may communicate with muitiple
destination points, either sequentially or simultaneously. Al-
though these destinations are sometimes intrastate, the Com-
mission concluded that “a substantial portion of Internet
traffic involves accessing interstate or foreign websites." /d.
Thus reciprocal compensation was not due, and the issue of
compensation between the two local LECs was left initially to
the LECs involved, subject to state commissions' power to
order compensation in the "arbitration” proceedings, and, of
course to whatever may follow from the Commission's new
rulemaking on its own possible ratesetting.

The issue at the heart of this case is whether a call to an
ISP is local or long-distance. Neither category fits clearly.
The Commission has described local calls, on the one hand, as
those in which LECs collaborate to complete a call and are
compensated for their respective roles in completing the call,
and long-distance calls, on the other, as those in which the
LECs collaborate with a long-distance carrier, which itself
charges the end-user and pays out compensation to the
LECs. See Local Competition Order, 11 FCC Rcd at 16013
(11 1034) (1996).

Calls to ISPs are not quite local, because there is some
communication taking place between the ISP and out-of-state
websites. But they are not quite long-distance, because the
subsequent communication is not really a continuation, in the
conventional sense, of the initial call to the ISP. The Com-
mission's ruling rests squarely on its decision to employ an



end-to-end analysis for purposes of determining whether ISP-
traffic is local. There is no dispute that the Commission has
historically been justified in relying on this method when
determining whether a particular communication is jurisdic-
tionally interstate. But it has yet to provide an explanation
why this inquiry is relevant to discerning whether a call to an
ISP should fit within the local call model of two collaborating
LECs or the long-distance model of a long-distance carrier
collaborating with two LECs.

in fact, the extension of "end-to-end" analysis from juris-
dictional purposes to the present context yields intuitively
backwards results. Calls that are jurisdictionally intrastate
will be subject to the federal reciprocal compensation require-
ment, while calls that are interstate are not subject to federal
regulation but instead are left to potential state regulation.
The inconsistency is not necessarily fatal, since under the
1996 Act the Commission has jurisdiction to implement such
provisions as § 251, even if they are within the traditional
domain of the states. See AT&T Corp., 119 S. Ct. at 730.
But it reveals that arguments supporting use of the end-to-
end analysis in the jurisdictional analysis are not obviously
transferable to this context.

In attacking the Commission's classification of ISP-bound
calls as non-local for purposes of reciprocal compensation,
MCI1 WorldCom notes that under 47 CFR § 51.701(b)(1)
"telecommunications traffic” is local if it "originates and
terminates within a local service area." But, observes MCI
WorldCom, the Commission failed to apply, or even to men-
tion, its definition of "termination," namely "the switching of
traffic that is subject to section 251(b)(5) at the terminating
carrier's end office switch (or equivalent facility) and delivery
of that traffic from that switch to the called party's premises."
Local Competition Order, 11 FCC Rcd at 16015 ( 1040); 47
CFR § 51.701(d). Calls to ISPs appear to fit this definition:
the traffic is switched by the LEC whose customer is the ISP
and then delivered to the ISP, which is clearly the “called
party."
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In its ruling the Commission avoided this result by analyz-
ing the communication on an end-to-end basis: "[Tlhe com-
munications at issue here do not terminate at the ISP's local
server ..., but continue to the ultimate destination or desti-
nations." FCC Ruling, 14 FCC Rcd at 3697 (] 12). But the
cases it relied on for using this analysis are not on point.

Both involved a single continuous communication, originated
by an end-user, switched by a long-distance communications
carrier, and eventually delivered to its destination. One,
Teleconnect Co. v. Bell Telephone Co., 10 FCC Rcd 1626
(1995), aff'd sub nom. Southwestern Bell Tel. Co. v. FCC, 116
F.3d 593 (D.C. Cir. 1997) ("Teleconnect"), involved an 800 call
to a long-distance carrier, which then routed the calil to its
intended recipient. The other, In the Matter of Petition for
Emergency Relief and Declaratory Ruling Filed by the Bell-
South Corporation, 7 FCC Recd 1619 (1992), considered a
voice mail service. Part of the service, the forwarding of the
call from the intended recipient's location to the voice mail
apparatus and service, occurred entirely within the subscrib-
er's state, and thus looked local. Looking "end-to-end,”
however, the Commission refused to focus on this portion of
the call but rather considered the service in its entirety (i.e.,
originating with the out-of-state caller leaving a message, or
the subscriber calling from out-of-state to retrieve messages).
Id. at 1621 (1 12).

ISPs, in contrast, are "information service providers," Uni-
versal Service Report, 13 FCC Red at 11532-33 (Y] 66), which
upon receiving a call originate further communications to
deliver and retrieve information to and from distant websites.
The Commission acknowledged in a footnote that the cases it
relied upon were distinguishable, but dismissed the problem
out-of-hand: "Although the cited cases involve interexchange
carriers rather than ISPs, and the Commission has observed
that 'it is not clear that [information service providers] use
the public switched network in a manner analogous to IXCs,’
Access Charge Reform Order, 12 FCC Red at 16133, the
Commission's observation does not affect the jurisdictional
analysis." FCC Ruling, 14 FCC Rcd at 3697 n.36 (] 12). It
is not clear how this helps the Commission. Even if the
difference between 1SPs and traditional long-distance carriers
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is irrelevant for jurisdictional purposes, it appears relevant
for purposes of reciprocal compensation. Although ISPs use
telecommunications to provide information service, they are
not themselves telecommunications providers (as are long-
distance carriers).

In this regard an ISP appears, as MCl WorldCom argued,
no different from many businesses, such as "pizza delivery
firms, travel reservation agencies, credit card verification
firms, or taxicab companies,” which use a variety of communi-
cation services to provide their goods or services to their
customers. Comments of WorldCom, Inc. at 7 (July 17,
1997). Of course, the ISP's origination of telecommunications
as a result of the user's call is instantaneous (although
perhaps no more so than a credit card verification system or
a bank account information service). But this does not imply
that the original communication does not "terminate” at the
ISP. The Commission has not satisfactorily explained why
an ISP is not, for purposes of reciprocal compensation, "sim-
ply a communications-intensive business end user selling a
product to other consumer and business end-users.” /d.

The Commission nevertheless argues that although the call
from the ISP to an out-of-state website is information service
for the end-user, it is telecommunications for the ISP, and
thus the telecommunications cannot be said to "terminate” at
the ISP. As the Commission states: "Even if, from the
perspective of the end user as customer, the telecommunica-
tions portion of an Internet call ‘terminates’ at the ISP's
server (and information service begins), the remaining portion
of the call would continue to constitute telecommunications
from the perspective of the /ISP as customer." Commission's
Br. at 41. Once again, however, the mere fact that the ISP
originates further telecommunications does not imply that the
original telecommunication does not "terminate” at the ISP.
However sound the end-to-end analysis may be for jurisdic-
tional purposes, the Commission has not explained why view-
ing these linked telecommunications as continuous works for
purposes of reciprocal compensation.
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Adding further confusion is a series of Commission rulings
dealing with a class, enhanced service providers ("ESPs"), of
which ISPs are a subciass. See FCC Ruling, 14 FCC Rcd at
3689 n.1 (Y 1). ESPs, the precursors to the 1996 Act's
information service providers, offer data processing services,
linking customers and computers via the telephone network.
See MCI Telecommunications Corp. v. FCC, 57 F.3d 1136,
1138 (D.C. Cir. 1995).2 |n its establishment of the access
charge system for long-distance calls, the Commission in 1983
exempted ESPs from the access charge system, thus in effect
treating them like end users rather than long-distance carri-
ers. See In the Matter of MTS & WATS Market Structure,

97 F.C.C.2d 682, 711-15 (1] 77-83) (1983). It reaffirmed this
decision in 1991, explaining that it had "refrained from apply-
ing full access charges to ESPs out of concern that the
industry has continued to be affected by a number of signifi-
cant, potentially disruptive, and rapidly changing circum-
stances." In the Matter of Part 69 of the Commission’s

Rules Relating to the Creation of Access Charge Subelements
for Open Network Architecture, 6 FCC Rcd 4524, 4534 (1 54)
(1991). In 1997 it again preserved the status quo. /n the
Matter of Access Charge Reform, 12 FCC Rcd 15982 (1997)
("Access Charge Reform Order"). It justified the exemption
in terms of the goals of the 1996 Act, saying that its purpose
was to "preserve the vibrant and competitive free market that
presently exists for the Internet and other interactive com-
puter services." /d. at 16133 (Y 344) (quoting 47 U.S.C.

§ 230(b)(2)).

This classification of ESPs is something of an embarrass-
ment to the Commission's present ruling. As MCI World-
Com notes, the Commission acknowledged in the Access
Charge Reform Order that “given the evolution in [informa-
tion service provider] technologies and markets since we first

2 The regulatory definition states that ESPs offer "services ...
which employ computer processing applications that act on the
format, content, code, protocol or similar aspects of the subscriber's
transmitted information; provide the subscriber additional, differ-
ent, or restructured information; or involve subscriber interaction
with stored information.” 47 CFR § 64.702(a).

20



http:F.C.C.2d

established access charges in the early 1980s, it is not clear
that [information service providers] use the public switched
network in a manner analogous to IXCs [inter-exchange
carriers].” 12 FCC Rcd at 16133 (Y] 345). It also referred to
calls to information service providers as "local.” /d. at 16132
(1 342 n.502). And when this aspect of the Access Charge
Reform Order was challenged in the 8th Circuit, the Commis-
sion's briefwriters responded with a sharp differentiation
between such calls and ordinary long-distance calls covered
by the "end-to-end" analysis, and even used the analogy
employed by MC! WoridCom here—that a call to an informa-
tion service provider is really like a call to a local business
that then uses the telephone to order wares to meet the need.
Brief of FCC at 76, Southwestern Bell v. FCC, 153 F.3d 523
(8th Cir. 1998) (No. 97-2618). When accused of inconsistency
in the present matter, the Commission flipped the argument
on its head, arguing that its exemption of ESPs from access
charges actually confirms "its understanding that ESPs in
fact use interstate access service; otherwise, the exemption
would not be necessary.” FCC Ruling, 14 FCC Red at 3700
(11 16). This is not very compeliing. Although, to be sure, the
Commission used policy arguments to justify the "exemp-
tion,” it also rested it on an acknowledgment of the real
differences between long-distance calls and calis to informa-
tion service providers. It is obscure why those have now
dropped out of the picture.

Because the Commission has not supplied a real explana-
tion for its decision to treat end-to-end analysis as controlling,
Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut.

Auto. Ins. Co., 463 U.S. 29, 43 (1983); 5 U.S.C. § 706(2)(A),
we must vacate the ruling and remand the case.

There is an independent ground requiring remand—the fit
of the present rule within the governing statute. MCI
WorldCom says that ISP-traffic is "telephone exchange ser-
vice[ ]" as defined in 47 U.S.C. § 153(16), which it claims "is
synonymous under the Act with the service used to make
local phone calls,” and emphatically not "exchange access" as
defined in 47 U.S.C. § 153(47). Petitioner MC| WorldCom's
Initial Br. at 22. In the only paragraph of the ruling in which
the Commission addressed this issue, it merely stated that it



"consistently has characterized ESPs as 'users of access
service' but has treated them as end users for pricing pur-
poses.” FCC Ruling, 14 FCC Rcd at 3701 (17). Ina
statutory world of "telephone exchange service" and "ex-
change access," which the Commission here says constitute
the only possibilities, the reference to "access service," com-
bining the different key words from the two terms before us,
sheds no light. "Access service" is in fact a pre-Act term,
defined as "services and facilities provided for the origination
or termination of any interstate or foreign telecommunica-
tion." 47 CFR § 69.2(b).

If the Commission meant to place ISP-traffic within a third
category, not "telephone exchange service" and not "exchange
access," that would conflict with its concession on appeal that
"exchange access” and "telephone exchange service" occupy
the field. But if it meant that just as ESPs were "users of
access service" but treated as end users for pricing purposes,
s0 too ISPs are users of exchange access, the Commission has
not provided a satisfactory explanation why this is the case.

In fact, in /n the Matter of Implementation of the Non-
Accounting Safeguards of Sections 271 and 272 of the Com-
munications Act of 1934, as amended, 11 FCC Rcd 21905,
22023 (1] 248) (1996), the Commission clearly stated that "ISPs
do not use exchange access." After oral argument in this

case the Commission overruled this determination, saying

that "non-carriers may be purchasers of those services." /In
the Matter of Deployment of Wireline Services Offering
Advanced Telecommunications Capability, FCC 99-413, at

21 (] 43) (Dec. 23, 1999). The Commission relied on its pre-
Act orders in which it had determined that non-carriers can

use "access services," and concluded that there is no evidence
that Congress, in codifying "exchange access," intended to
depart from this understanding. See id. at 21-22 (f 44). The
Commission, however, did not make this argument in the
ruling under review.

Nor did the Commission even consider how regarding non-
carriers as purchasers of "exchange access" fits with the
statutory definition of that term. A call is "exchange access”
if offered "for the purpose of the origination or termination of
telephone toll services." 47 U.S.C. § 153(16). As MCI
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WorldCom argued, ISPs provide information service rather
than telecommunications; as such, "ISPs connect to the local
network 'for the purpose of providing information services,
not originating or terminating telephone toll services." Peti-
tioner MCI WorldCom's Reply Br. at 6.

The statute appears ambiguous as to whether calls to ISPs
fit within "exchange access" or "telephone exchange service,"
and on that view any agency interpretation would be subject
to judicial deference. See Chevron U.S.A. Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 837, 842-43 (1984).
But, even though we review the agency's interpretation only
for reasonableness where Congress has not resolved the
issue, where a decision "is valid only as a determination of
policy or judgment which the agency alone is authorized to
make and which it has not made, a judicial judgment cannot
be made to do service." SEC v. Chenery Corp., 318 U.S. 80,
88 (1943). See also Acme Die Casting v. NLRB, 26 F.3d 162,
166 (D.C. Cir. 1994); Leeco, Inc. v. Hays, 965 F.2d 1081, 1085
(D.C. Cir. 1992); City of Kansas City v. Department of
Housing and Urban Develppment, 923 F.2d 188, 191-92 (D.C.
Cir. 1991).

Because the Commission has not provided a satisfactory
explanation why LECs that terminate calis to ISPs are not
properly seen as "terminat{ing] ... local telecommunications
traffic," and why such traffic is "exchange access" rather than
"telephone exchange service,” we vacate the ruling and re-
mand the case to the Commission. We do not reach the
objections of the incumbent LECs—that § 251(b)(5)
preempts state commission authority to compel payments to
the competitor LECs; at present we have no adequately
explained classification of these communications, and in the
interim our vacatur of the Commission’s ruling leaves the
incumbents free to seek relief from state-authorized compen-
sation that they believe to be wrongfully imposed.

So ordered.
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Decision No. C00-685

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. OOB-011T

IN THE MATTER OF THE PETITION OF SPRINT COMMUNICATIONS COMPANY
L.P. FOR ARBITRATION PURSUANT TO U.S.C. § 252(B) OF THE
TELECOMMUNICATIONS ACT OF 1996 TO ESTABLISH AN INTERCONNECTION
AGREEMENT WITH U S WEST COMMUNICATIONS, INC.

DECISION DENYING APPLICATION FOR REHEARING,
REARGUMENT, OR RECONSIDERATION

Mailed Date: June 23, 2000
Adopted Date: June 7, 2000

I. BY THE COMMISSION

A, Statement

This matter comes before the Commission for
consideration of the Application for Rehearing, Reargument, or
Reconsideration (“RRR”) filed by Sprint Communications Company
L.P. (“Sprint”) on May 25, 2000. Pursuant to § 40-6-114,
C.R.S., Sprint requests reconsideration of Decision No. C00-479.
In that decision, we rejected Sprint’s request that the
arbitrated interconnection agreement (under 47 U.S.C. § 252)
between Spiint and U S WEST Communications, Inc. (“USWC”)
provide for the parties to pay termination compensation for
telephone traffic to Internet Service Providers (“ISP”). Sprint
offers five reasons for reversing our Initial Commission

Decision. Sprint argues: first, termination compensation is
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mandatory uﬁder applicable law; second, there is not an adequate
record to justify the Commission’s findings of the market
distortions caused by ordering termination compensation; third,
bill-and-keep can only be ordered under applicable law when
traffic 1is roughly balanced; fourth, ISP and non-ISP bound
traffic cannot be accurately differentiated; and, f£fifth, a
denial of termination compensation to Sprint would be illegally
discriminatory. We reject these contentions. For the reasons
stated in Decision No. C00-479 and here, we deny theAapplication
for RRR.
B. Discussion

1. Sprint first  argues (application for RRR,
pages 1-11) that we erred in finding that ISP-bound traffic is
interstate in nature, and, therefore, not subject to reciprocal
compensation. Citing cases such as Bell Atlantic Tel. Co. V.
FCcC, 206 F.3d 1 (D.C. Cir. 2000), Southwestern Bell Tel. Co. V.
Public Utility Commission, 2000 WL 332062 (5*" Cir. 2000);>
Il1linois Bell Tel. Co. v. WorldCom Technologies, 179 F.3d 566
(ﬂﬁ Cir. 1999); and the Federal District Court of Colorado’s
bench ruling in U S WEST Communications, Inc. V. Hix et al.,
civil Action No. 97-D-152, Sprint essentially argues that

currently effective federal law holds ISP traffic to be local in
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nature under § 251(b)(5).' As such, Sprint argues, it is legally

entitled to termination compensation for ISP calls. Sprint is
incorrect.

2. Decision No. C00-479 did not determine ISP
traffic to be interstate in nature as a legal matter. For

example, the Decision, page 16, points out that our refusal to
order reciprocal compensation for Internet calls was ﬁot based
uponAthe finding that such traffic is interstate. Rather, the
Decision, pages 14-16, explains that Internet-bound traffic
appears to be interstate in light of the relevant technical and
policy considerations. Moreover, the decision (pages 14-18)
explains that, in 1light of pertinent economic and policy
considerations, ISP traffic should not be treated as local for
purposes of termination compensation arrangements between Sprint
and USWC. The decision, for example, demonstrates that the
Internet end-user (i.e. the person making the telephone call to
the Internet) is properly viewed primarily as a customer of the
ISP, The Internet provider, in turn, is a customer of Sprint.
Viewed in this manner, termination compensation for an Internet
call is not Jjustified. The decision discusses the economic
distortions that are 1likely to occur if we order such

compensation in this case.

1 47 U.S.C. § 251(b) (5).



3.K Sprint’s characterization of the currently
effective law on this issue is incorrect. Sprint contends that
federal authorities, especially the court in Bell Atlantic, have
now determined that ISP traffic is 1local and entitled to
reciprocal compensation under the Act. ? There are two layers
of analysis to be done on this issue. First,. there 1is the
jurisdictional question. The F.C.C. ruled using end-to-end
analysis that ISP-bound traffic is interstate. Bell Atlantic
vacated, but did not reverse, that determination. At present,
therefore, there is no federal authority on the jurisdictional
status of ISP-bound traffic.’

4. Pending F.C.C. determination of the
jurisdictional status of this traffic, the second 1layer of
analysis comes into play. [Move FN 2 from Green here] The
second layer of analysis invokes state commissions’ arbitration
powers under § 252. Under that power, the FCC’s directive that

state commissions are free to require or not require termination

2 We note that the court (page 8) expressly acknowledged that pending
FCC reconsideration of the issue, incumbent local exchange carriers are “free
to seek relief from state-authorized compensation that they believe to be
wrongfully imposed.” This statement is inconsistent with Sprint‘s contention
that the court has finally determined that ISP traffic is local and entitled
to reciprocal compensation.

3 In our Initial Commission Decision here, we expressed our view‘thgt
the F.C.C. probably got the matter right in ruling that ISP tra?flc is
interstate in nature. Id. at 14. We reach that conclusion by notlng!the
technical question of whether end-to-end or two-call analysi§ is cgrrect is a
wash, as plausible cases can be made for both modes: DlSPOSt1V§ to our
opinion that this traffic is interstate are the econqmlc considerations that
we cite in support of our § 252 arbitration determination.
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compensatioh'for ISP calls is still operative. In the Matter of
Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996 "and Inter-Carrier Compensation
for ISP-Bound Traffic, 14 FCC Rcd 3689, 9 26. Pursuant to our
§ 252 arbitration powers, based on the record here and for the
policy and economic considerations discussed in Decision No.
C00~479, we conclude that reciprocal compensation is not an
appropriate intercarrier compensation arrangement.

5. Sprint also cites Southwestern Bell, Illinois
Bell, and U S WEST v. Hix in support of its request for
reconsideration. ’Southwestern Bell and Illinois Bell involved
court review of state commissions’ interpretations of existing
interconnection agreements.‘® In those cases, the courts ruled
that payment of termination compensation for ISP traffic did not
violate the Telecommunications Act of 1996. Similarly, the
Federal District Court in U S WEST v. Hix, in its bench ruling,
relied on Southwestern Bell and Illinois Bell and also concluded
that reciprocal compensation for ISP calls does not violate the
Act. This conclusion, however, 1is different than Sprint’s
assertion that the Act mandates reciprocal compensation for

Internet traffic. As noted above, the currently effective law

q . : : : ‘ .
As interpretations of existing interconnection agreements those cases

arg Bséigmilar to our own proceeding, ICG v. U S WEST. See Decision No.
C99~- .
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may allow bﬁt does not compel this conclusion.

6. Sprint also takes some pains to disabuse the
Commission of our approving citation of other state éommissions’
rulings disallowing ISP termination compensation. Sprint
further notes that some of our fellow Commissions have reached
an opposite result to ours. The Massachusetts, South Carolina
and North Carolina decisions, respectively, do share different
premises from our decision here. Massachusetts and South
Carolina both relied on the now-vacated FCC order. See
Complaint of MCI Worldcom, Inc. against New England Telephone
and Telegraph Co., D.T.E. 97-116-C Order (May 19, 1998); In re
Petition of DeltaCom Communications, Inc. for Arbitration with
Bell South Telecommunications, Inc., Docket No. 1989-259C, Order
No. 1999-690 (Oct. 1999). Though the premises o¢f those
decisions were different, we are convinced that those
commissions reached the right result. The Massachusetts DTE, in
particular, cogently explained that a denial of reciprocal
compensation leads to the efficient economic result, both for
the Internet and the telecommunications network. Id. The facts
confronted by the North Carolina commission, meanwhile, merely
illustrate at an extreme the arbitrage opportunities made
possible by ISP termination compensation. In the Matter of Bell

South Communications, Inc., Docket No. p-561, Sub. 10 (March 31,

2000} .




7. As for other states that have reached the
opposite result to ours, we respectfully'disagree and believe
that not allowing termination compensation will best lead to
efficient investment and cost allocation in the
telecommunication network.

8. Finally, Sprint suggests that our present
rejection of reciprocal compensation for ISP traffic conflicts
with two prior rulings in the initial round of § 252 arbitration
cases in 1996.° Decision No. C00-479, however, explains that the
decisions in those prior cases were based upon the record (as to
the present issue) presented there. Given the record in those
prior cases and here, it is obvious that no one, including the
parties to those proceedings, appreciated the importance of this
issue. We note that the record here fully supports our decision
denying termination compensation for Internet traffic.
Moreover, Sprint’s contention would mean that the Commission is
bound by past rulings regardless of new information. We reject
this suggestion.

9. Sprint then argues (application for RRR, pages
11~15) that our findings of economic distortions that would be

caused by reciprocal <compensation for ISP traffic are

® Any assertion that the present ruling is inconsistent with the ICG v.

U S WEST ruling (Decision No. C99~898) is clearly wrong. As explained in
Decision No C00-479, pages 10-13, the ICG case concerned interpretation of an
existing interconnection agreement.
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unsupported by evidence in this record. The concise answer to
this argument is that the testimony of USWC’s witnesses support
our findings and conclusions.. In part, our findings were based
upon well-settled economic principles discussed by witnesses for
USWC such as Dr. Taylor. For example, our finding that
reciprocal compensation for Internet calls would result in
excessive use of the Internet is based on the economic principle
that end-users will use the Internet in excess of the
economicallyf efficient amount due to distortions in the price
signals to end-users.® In short, we reject Sprint’s contention
regarding the adequacy of the record to support the decision.’
10. Sprint’s third argument (application for RRR,
pages 15-18) is that we committed legal error in ordering bill-
and-keep® as the intercarrier compensation arrangement for
Internet calls. According to FCC rules,’ Sprint contends, bill-

and-keep 1is legally supportable only where traffic between

¢ With reciprocal compensation for this traffic, Sprint will be able to

shift the costs caused by its ISP customers to a third party, USWC.

?  Sprint’s argument that, under our theory, USWC's ISP customers are

subsidized by non-Internet users is itself unsupported by this record. We
note that USWC’s rates for local service—indeed for many services—are subject
to regulation by the Commission. There 1is no evidence that USWC is

recovering its ISP-related costs from other services through rates set by
this Commission. Further, we note that USWC does not have the opportunity to
shift its ISP costs to another competitor—the opportunity Sprint would have
with a reciprocal compensation arrangement. '

8 A bill-and-keep arrangement is one in which neither interconnecting
carrier charges the other for telecommunications traffic exchanged between
networks. v

S 47 C.F.R. §57.713.
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interconnecting carriers is “roughly balanced.” The evidence
here indicates that ISP traffic between Sprint and USWC will not
be ™“roughly balanced.” Therefore, Sprint argues, a bill-and-
keep arrangement is unlawful even if the traffic is not regarded
as local. We disagree.

11. Contrary to Sprint's assertion, the necessary
premise of Sprint’s argument is that Internet traffic is 1local
under FCC rules. Otherwise, no legal entitlement to reciprocal
compensation would exist. The FCC’s rules establish reciprocal
compensation requirements for the transport and termination “of
local telecommunications traffic” between carriers (emphasis
added). See 47 C.F.R. §57.70l1(a), and 47 C.F.R. §57.713(a). As
the above discussion points out, the FCC has not ruled that ISP
traffic is local. The FCC, nmoreover, has specifically
determined that state commissions in § 252 proceedings have
discretion not to order reciprocal compensation for Internet
calls. Thus, the fundamental premise of Sprint’s argument is
incorrect.!

12. The Commission is not legally required to order
reciprocal compensation for ISP traffic. For the reasons

discussed in Decision No. C00-479, reciprocal compensation is

10 2 oo . <
Similarly, the state district court’s decision in 96-CV-2566 is also

inapposite. Thgt decision concerned a Commission rule adopting bill-and-keep
for local traffic. The rule at issue did not relate to Internet traffic.
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not appropriate for Internet calls. The decision explains our
conclusion that the originator of an Internet call is acting
primarily as a customer of the ISP, not as a customer of USWC.
Further, we view the ISP as a customer of Sprint (in cases
where end-users call an ISP served by Sprint). Sprint may, and
should, recover its costs for handling Internet/traffic from its
own customers, and the Internet provider, not from a third party
such as USWC. Bill-and-keep is highly consistent with these
views. We adopt bill-and-keep, therefore, not as a last resort,
but rather as the Dbest compensation ‘scheme under- the
circumstances.

13. Next, Sprint argues (application for RRR,
pages 19~25 confidential version)) that the record fails to
support our finding that USWC will be able to differentiate ISP
traffic from other traffic. Such differentiation is necessary
because non-ISP traffic between Sprint and USWC will be subject
to reciprocal compensation. In addition, Sprint contends that
the Commission should not rely on USWC’s proposal for
differentiating ISP and non-ISP traffic because it was presented
“just minutes before the hearing” and Sprint did not have an
adequate opportunity to conduct cross-examination on the
testimony relating to this issue.

14. Sprint’s argument demonstrates that USWC’s method

for differentiating ISP traffic is far from perfect.

10
24



Notwithstanding these objections, however, we affirm our holding
(Decision No. C00-479, page 18) that the method is reasonable
for the time being.

15. The record indicates, and we hold, that
reciprocal compensation should not be paid for ISP traffic. In
light of this conclusion, some method of differentiating ISP and
non-ISP calls 1is necessary at this time (since reciprocal
compensation will be paid for non-ISP traffic). USWC’s proposal
appears to be a reasonable method. Notably, Sprint itself

'suggested no other method.

16. Furthermore, Sprint is the party here with the
best and least cost access to the information of what is and is
not ISP-bound traffic. To the extent that US West’s traffic
measurement overcounts ISP-bound traffic, Sprint should be ablé
to rebut that with its own knowledge of its own customers. To
the extent that US West undercounts Sprint’s ISP-bound traffic,
then Sprint will certainly not object to this sort of error.

17. That said, we agree that the ISP-bound traffic

measurement issue could properly be the subject of further



contractual-iefinement between the parties.!!

18. In any event, USWC’s proposal for differentiating
Internet from non-Internet «calls 1is an acceptable interim
method. Sprint is free to request amendment of the
interconnection agreement (e.g. in new negotiations with USWC or
new proceedings before the Commission) if it is able to develop
another method of differentiating ISP from non-ISP traffic.!? We
note that ISPs served by Sprint will be Sprint’s customers.
Sprint will have the ability to measure traffic to its own ISP
customers if it chooses to do so. Further, we note that Sprint
has a responsibility to pursue other methods of differentiating
such calls if it is dissatisfied with USWC’s method. For these
reasons, we reject Sprint’s arguments regarding the
unacceptability of USWC’s proposal here and its concomitant
suggestion that reciprocal compensation should be adopted for
all traffic, including ISP traffic.

19. Fifth, and finally, Sprint argues that we are

jllegally discriminating against it by denying it ISP-bound

1 gprint does point out the disconnect between this decision, which
segregates traffic by type, and earlier Commission pronouncements that
regulation, pricing and compensation should not dep§nd ~on such
differentiation. The not wholly satisfactory answer to thl§ is tpat as
between artificially distorting the market conditions by ordering reciprocal
compensation and treating all traffic the s§met we choo§e .the gormer.
Moreover, it is not clear which way Sprint’s pointing out this }nc9n31§t??cy
cuts. Because we aspire to regulate, price and compen§ate traffic in simi :r
fashion could lead us to the conclusion that all traffic should be subject to

bill and keep.
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terminationb'compensation, while other carriers receive such
compensation under earlier agreements. This is incorrect.

20. Sprint’s interconnection arbitration is the first
to reach the Commission in this second round of interconnection
contracting. Based on the record here, we conclude that no
termination compensation will owe for ISP-bound traffic between
Sprint and U S WEST. That in no way is inconsistentvwith our
construction of first round interconnection agreements in ICG
where we concluded that the parties contracted to treat ISP-
bound traffic as subject to termination compensation.

21. Sprint’s claim that other CLECs are getting
termination compensation, while it does not, constitutes
discrimination that mandates a continuing requirement to order’
termination compensation is nonsensical. Under Sprint’s logic,
the Commission—and all parties to interconnection agreements—
could never change interconnection terms because, by changing
the terms, some party is being discriminated against vis a vis
~other parties to interconnection agreements. Clearly, parties
to interconnection agreements and the Commission must have the
discretion to change the agreement in response to changing
circumstances. That is why they are for a fixed period, after

all. Moreover, as pointed out in the Initial Decision, should

12 Alternatively, Sprint should consider whether the bill-and-keep

method should be used for all traffic exchanged between Sprint and USWC.
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we reverse” the outcome here in a future interconnection
arbitration. Sprint is free to pick-and-~choose that more
advantageous term.

22. Finally, Sprint (application for RRR, pages
22-25) reiterates its argument that denial of reciprocal
compensation for Internet <calls here discriminates against
Sprint. The application primarily points to our decision in ICG
v. U § WEST, Decision No. (C99-898 (a case involving
intérpretation of an existing interconnection agreement).®? In
addition, Sprint notes that in the initial round of arbitration
in 1996-1997, the Commission approved two interconnection
agreements calling for reciprocal compensation for ISP traffic.

We fully addressed these arguments in Decision No. C€00-479,

pages 10-13. For the reasons stated there, we reject Sprint’s
contentions.
II. ORDER
A. The Commission Orders That:
1. The Application for Rehearing, Reargument, or

Reconsideration by Sprint Communications Company L.P. filed on

May 25, 2000 is denied.

2. This Order is effective upon its Mailed Date.

13 The ICG/USWC interconnection agreement addressed }n this case is
subject to new arbitration proceedings currently pending before the

Commission.
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B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 7, 2000,

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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I. BY THE COMMISSION

A. Statement

1. Sprint Communications Company, L.P. ("Sprint")
initiated this proceeding by filing a Petition for Arbitration
on January 12, 2000. Sprint requests that the Commission
arbitrate certain terms, conditions, and prices for
interconnections and related arrangements with U S WEST
Communications, Inc. ("U S WEST"), pursuant to 47 U.S.C.
§ 252(b) of the Communications Act of 1934, as amended by the
Telecommunications Act of 1996 ("1996 Act"). U S WEST filed its
Response on February 7, 2000. New Edge Networks, 1Inc., and
Advanced TelCom Group, Inc filed petitions to intervene. Those
petitions were denied by the Commission in Decision No. C00-173,
February 24, 2000.

2. The Commission assigned an Administrative Law
Judge ("ALJ") to hear the matter. The ALJ established a
procedural schedule which called for the matter to be heard on
April 11 and 12, 2000 in Denver, Colorado. Under the 1996 Act,
the Commission's decision is due May 5, 2000. Because of this
time constraint, the Commission finds that due and timely

execution of its functions imperatively and unavoidably require
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that the recommended decision of the ALJ be omitted and that the
Commission make the initial decision in this proceeding.

3. At the assigned place and time, the ALJ called
the matter for hearing. As a preliminary matter, he granted
admission pro hac vice to Steven Kukta and Andrew Jones to

represent Sprint and John Devaney to represent U S WEST.

4. After negotiation, four items remained to be
arbitrated by the Commission. The first, reciprocal
compensation, was addressed at hearing. The remaining three

issues, issues nos. 2, 3, and 10 from the issues matrix,
involved matters cpncerning unbundled network elements ("UNEs").
By agreement of the parties, the UNE issues will be determined
on the basis of the written submissions including testimony
admitted by stipulation.

5. The matter then proceeded to hearing. Exhibits 1
through 10 and 12 through 15 were identified, offered, and
admitted into evidence. Exhibit 11 was identified, offered, and
then withdrawn. At the conclusion of the hearing, the parties
were authorized to file posthearing statements of position no
later than April 20, 2000. Both Sprint and U S WEST filed timely

statements of position..
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B. Findings of Fact
i. Reciprocal Compensation for ISP-Bound Traffic

a. This issue involves compensation for traffic
that originates on the network of one local exchange carrier
("LEC") and is delivered over the network of another LEC to an
Internet service provider ("ISP"). The ISP then provides
services by transmitting the data to and from the Internet. The
Federal Communications Commission ("FCC") has indicated that
State commissions may determine, compensation between carriers
for this type of traffic under § 252 of the 1996 Act. In the
Matter of Implementation of the Local Competition Provisions of
the Telecommunications Act of 1996 and Inter-Carrier
Compensation for ISP-Bound Traffic, CC Docket Nos. 96-98, 99-68,
Declaratory Ruling in CC Docket 99-68, 14 FCC Rcd 3689 49 25-27
(Feb. 26, 1999) (“Declaratory Ruling”). The FCC had determined
that Internet calling is interstate in nature for jurisdictional
purposes. Id. at 9 12. However, the decision of the FCC has
been vacated by the U.S. Court of BAppeals. Bell Atlantic
Telephone Co. v. F.C.C., 206 F.3d 1 (D.C. Cir. 2000). Despite
this vacating of the FCC decision, the parties to this
proceeding agree that this Commission has the authority to set a
compensation rate for ISP-bound traffic.

b. According to U S WEST, § 251(b)(5) allows

reciprocal compensation for local traffic only. U S WEST argues
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that ISP traffic is interstate, not local, in nature; therefore,
this traffic is not subject to reciprocal compensation under the
Act.

c. U S WEST correctly notes that the FCC has
ruled that ISP traffic is primarily interstate in nature. In the
Declaratory Ruling, the FCC held that, notwithstanding the
interstate nature of ISP calls, state commissions may still
mandate reciprocal compensation for this traffic in § 252
arbitrations. Declaratory Ruling, 99 25-27. By the same token,
the FCC determined, state commissions "are free not to require
the payment of reciprocal compensation for this traffic and to
adopt another compensation mechanism." Declaratory Ruling, 91
26.

d. In Bell Atlantic, the D.C. Circuit vacated
the FCC's holding that ISP traffic is not local, but interstate
in nature. The court ruled that ﬁhe FCC failed satisfactorily
to explain 1its reasons for concluding that delivery of calls to
ISPs does not constitute termination of local telecommunications
traffic under the Act. Although the court vacated the
Declaratory Ruling to the extent it found ISP calls to be
interstate in nature, the court did not address the FCC's
holding that state commissiqns are authorized to determine the
intercarrier compensation mechanism for such traffic in § 252

proceedings. See Bell Atlantic, 206 F. 3d at 9.
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2. Sprint's Position

a. Sprint argues for compensation at the local
end-office termination rate, which is $0.00283 per minute.
It notes that it incurs costs to provide the service, and
without some compensation from U S WEST those costs will go
unrecovered. This will keep it from competing for this type of
local traffic, and is thus anticompetitive. Inasmuch as the
compensation is reciprocal, U S WEST would be compensated for
traffic which originates on Sprint's network and terminates at
an ISP served by U S WEST. Sprint also rejects the notion of
singling out Internet traffic because there are many types of
local traffic that exhibit similar characteristics which are not
singled out. Sprint points to such examples as telecommuters
who log onto a local area network ("LAN") for an extended period
of time, radio talk show call in numbers, and governmental help
lines.

b. Sprint concedes that its cost structure will
be different from U S WEST's since its network structure is
different. It argues that a competitive local exchange carrier
("CLEC") such as Sprint will have lower call volumes at the
beginning and hence a higher per unit cost than an incumbent
local exchange carrier ("ILEC") such as U S WEST. Sprint
concedes that with state-of-the-art technology it will likely be

able to build a network without deploying as many switches as an
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ILEC. It seeks to have the local end-office termination rate
utilized for the reciprocal compensation rate.

c. Sprint claims that Internet traffic cannot
currently be distinguished from other categories of telephone
calls. It suggests that, at present, attempting to separately
identify and measure ISP-bound traffic will be of little wvalue
and expensive.

d. Sprint notes that the Commission in prior
cases has ordered termination compensation for other CLECs for
ISP traffic, and argues that failure to take the same action
here would constitute unlawful discrimination. Sprint primarily
points to the ICG complaint case' in which we directed U S WEST
to pay termination compensation to ICG for ISP calls.?

3. U S WEST's Position

a. U S WEST opposes the payment of reciprocal
compensation for ISP traffic. In U S WEST's view, ISP traffic
is not 1local but is analogous tovlohg distance traffic. U S
WEST suggests that the FCC's Declaratory Ruling finding Internet
traffic to be substantially interstate in nature was unaffected
by the Court of Appeals' vacating of the that order. It further

analogizes ISP-bound traffic to paging traffic. It notes that

1 r1¢6 Telecom Group, Inc. v. U S WEST Communications, Inc., Dockgt No.
98F-299T.
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this Commission has previously held that reciprocal compensation
makes little or no sense when traffic is strictly one-way.

b. U S WEST views the cost-causer as the ISP,
not the party originating the Internet call. It notes the
different characteristics of Internet calls from other local
calls: the calls last several times longer than voice calls and
the calls are one-way because ISP modems do not call out. U S
WEST notes that at the current local end-office termination rate
of $0.00283 per minute, one hour of Internet usage by one
customer each day for a month would result in $5.10 per month of
compensation at thg existing voice rate. U S WEST suggests this
is clearly excessive given that it receives only about $15 per
month for providing local exchange service.

c. U S WEST claims thaﬁ the proper analysis is
to view Internet calls (calls to ISPs) using a long distance
paradigm rather than a local paradigm. In U S WEST's view, an
ISP is more like an interexchange carrier ("IXC"). While an IXC
connects a local customer to someone in a different exchange
area for a voice call, an ISP connects a local customer's
computer to a computer which may be located anywhere in the

world. The IXC arranges all the intermediate steps and pays

? The other case Sprint relies on is the MFS/ U S WEST arbitration,

Docket No. 96A-287T. See Decision Nos. C96-1185 (Mailed Date of November 8,
1996), page 30.
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whatever it has to, to complete the call, charging only the end
user. When there are several carriers carrying an interexchange
call for the IXC, théy all split the revenue. U S WEST suggests
that a similar approach is more appropriate for ISP traffic. It
notes that the traffic would not be present but for the ISP.
The ISP receives compensation from the end user, its customer.
In U S WEST's view the ISP should be compensating the carriers
that bring calls to the ISP, just as the ISP compensates the
providers that take the call out on the Internet.

d. Because the FCC exempts 1ISPs from paying
access charges, U S WEST argues that the next best approach is
for the CLEC té share some of the revenues it receives from the
ISP with the ILEC in proportion to the relative costs which the
ILEC and CLEC incur. This approach addresses the situation in
which the call originates on the ILEC's network and is then
transferred to the CLEC's network for the purpose of connecting
with the customer's ISP. As a third-best, interim solution, U S
WEST recommends bill and keep where ISP traffic is exchanged
between the ILEC and the CLEC but without any exchange of
compensation.

e. In the alternative, should this Commission
determine that some compensation should be paid to a CLEC for
calls originating on an ILEC's network destined to an ISP on a

CLEC's network, U S WEST suggests that the local end-office
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termination rate which is contained in its tariffs for voice
traffic is too high. U S WEST argues that the voice rate set by
this Commission is not reflective of costs for a data network
such as Sprint would provide in the future. Sprint's costs
would be lower. It also argues that the rate component that
recovers the fixed cost of a voice call (call set up) was
designed to recover that cost over a shorter period of time
typical of a voice call. Thus, the longer Internet calls would
over-recover fixed costs.

£. U s WEST finally suggests that reciprocal
compensation will cause an over-investment in facilities to
serve dial up modems of ISPs. It will also cause a subsidy to
flow to those users. In U 8§ WEST's view, reciprocal
compensation will inevitably create upward pressure on basic
local exchange rates.

C. Commission Decision.

a. We disagree with Sprint's argument that
failure to order reciprocal compensation here would be
discriminatory in light of the ICG ruling. We likewise disagree
that ICG has any preclusive or precedential value here. 1In the
ICG proceeding, we concluded that the existing ICG/U S WEST
agreement provided for termination compensation for ISP traffic.
See Decision No. (€99-898, page 6. While we observed (Decision

No. (C99-898, pages 6-9) that certain policy considerations
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suggested that termination compensation should be paid for ISP
calls (e.g. because ISP traffic is exempt from access charges,
ICG could not recover its ISP-related costs for terminating
those calls without reciprocal compensation), those observations
were based upon the record in that case. The ICG/U S WEST
dispute came before the Comﬁission on cross-motions for summary
judgment. The economic analysis present in this recordv was not
present in the ICG proceeding.

b. Moreover, public policy concerns were not
the deciding factors in the ICG proceeding. That case concerned
interpretation of an existing interconnection agreement, not
arbitration of terms that should be included in such an
agreement. We.based our directive that U S WEST pay termination
compensation to ICG for ISP calls on the existing ICG/U S WEST
interconnection agreement’s provision for such compensation.
See Decision No. C99-898, page 6. Notably, we specifically
stated that we might revisit this issue (i.e. the payment of
termination compensation for ISP traffic) in future arbitration
proceedings:

Given reasonable expectations by ICG that its existing
interconnection agreement provided for reciprocal
compensation for ISP traffic (above), it is reasonable
to order U S WEST to pay compensation at this time.
This arrangement may change in the future depending on
the FCC's pending rulemaking on this matter, oOr
depending on future § 252 proceedings before this

Commission. Whether the continued allowance. of
reciprocal compensation for I1sp-traffic provides
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'perverse' economic incentives may be more fully
considered at that time for purposes of future
interconnection agreement. (footnotes omitted)

(emphasis added) Decision No. C99-898, pages 9-10.

c. The point is that our prior orders mandating
reciprocal compensation for ISP calls-Sprint mentions two, the
ICG case and the MFS/U S WEST arbitration discussed in the ICG
ruling were from the first round of § 252 arbitrations before
the Commission in 1996 and early 1997. Here, U S WEST correctly
observes that in those prior proceedings no one, including the
Commission, appreciated the economic ramifications of ordering
termination compensation for ISP traffic. For example, the
information presented in this case relating to the substantial
and growing volume of ISP traffic and the imbalance of that
traffic on U S WEST's network as compared to CLECs' networks was
not available at that time.

d. The present case is the first fully
litigated § 252 proceeding after the first round of arbitrations
to present the question relating to termination compensation for
ISP calls. It is appropriate for the Commission to reconsider,
in light of the evidence and argument presented here, whether
termination compensation should continue to be paid for calls to
the Internet. Our present decision not to require termination
compensation for ISP traffic does not discriminate against

Sprint. Past interconnection agreements (i.e. the MFS/U S WEST
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and ICG/U S WEST agreements) were based upon circumstances
existing at that time, and we note that those agreements have
expired or will shortly expire. Therefore, the present ruling
is not unlawfully discriminatory as compared to past decisions
by the Commission.? As for future interconnection agreements,
whether U S WEST will be ordered to pay termination compensation
to other CLECs for ISP traffic will, of course, be decided based
upon the evidence and argument presented in those cases. If our
future decisions on this issue differ from the present one,
Sprint may exercise its rights under § 252(i) of the Act to opt
into those provis;pns.

e. The relevant situation is as follows: An
end-user, a local exchange customer of U S WEST is a customer of
an ISP, which is, in~turn, a local exchange customer of Sprint.
When this end-user initiates Internet-bound traffic, the call is
transmitted from U S WEST to Sprint, from Sprint to the ISP, and
from the ISP to the Internet. Both U S WEST and Sprint incur
costs during this process. The Commission must determine, as
part of the interconnection agreement between U S WEST and
Sprint, how these costs will be recovered.

f. Both parties present scenarios which they

3 a contrary holding that we are bound by the mistakes of' pasg
arbitrations is belied by the fact the these agreements are for a limite

duration.
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contend arexanalogous to the situation described above. U S
WEST offers as an analogy the ILEC-IXC interconnection for the
purpose of transmitting an interstate call. In this model, the
originator of the call is primarily the customer of the IXC and
the IXC charges the customer for the call. The IXC then turns
around and compensates the LECs, which originate and terminate
the call. In the situation of interest here, U S WEST argues
that the ISP plays a role analogous to that of the IXC. Sprint,
on the other hand, favors an analogy involving ILEC-CLEC
interconnection for the purpose of transmitting a local call.
The originator of the call in this analogy is a customer of the
ILEC and the ILEC charges the customer for the call. The ILEC
then compensates the CLEC for the costs it incurs in terminating
the call. Articulating the parties' positions more succinctly,
U S8 WEST contends that the Internet-bound traffic being
considered here is an interstate call, whereas Sprint believes
it to be a local call.

g. The Commission finds that U S WEST’s analogy
is the more reasonable. Given that most Internet calls end at
locations out of state, it appears that such calls are primarily
interstate in nature. We view the originator of the Internet-
bound call as acting primarily as a customer of the ISP, not as
a customer of U S WEST. Both U S WEST and Sprint are providing

access-like functions to transmit the call to the Internet,

1
53



similar to what their role would be in providing access to an
IXC to transmit an interstate call. Furthermore, the remote
hubs to which Internet-bound traffic is directed are often
outside the state in which the call originated. Beyond that,
the ultimate destination of these calls is some web site, which
is generally in anotﬁer state or even another country.

h. The ILEC-IXC interconnection analogy
suggests that the ISP should compensate both U S WEST and Sprint
for the costs they incur in transmitting this call. Even if
that analogy were not employed, applying the principle of cost
causation would lead to the same conclusion, namely, that the
ISP should pay access charges to both U S WEST and Sprint for
the cost caused by the ISP customer. The ISP would recover these
charges from that customer. This option, however, is precluded
by the FCC's access charge exemption for ISPs.* Therefore, both
U S WEST and Sprint are in the position of having to recover the
costs of carrying this Internet-bound traffic through some means
other than access charges.

i. Sprint recommends that cost recovery be done
through the process of reciprocal compensation. In the scenario

being considered here, since the end-user originating the

4 By granting this exemption, the FCC has. given the ISPs a valuable
property right. The importance of clearly deflnlng property rlgfhtssocw;:i
analyzed in a path-breaking article by R. H. Coase {(“The Problem ©
Costs,” Journal of law and Economics, Vol. 3, 1960, pp. 1-44).
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Internet-bound call is a local exchange customer of U S WEST,
U S WEST would have to compensate Sprint for the latter's costs
incurred in transmitting the call to the ISP. The Commission
rejects the use of reciprocal compensation with a positive rate
in this instance.

j. While ISP calls appear to be interstate in
nature, our conclusion 1is not necessarily based ubon that
determination. Even if this traffic were considered to be local
in nature, the Commission still would not embrace reciprocal
compensation with a positive rate. Such a scheme would, in our
view, bestow upon Sprint an unwarranted property right, the
exercise of which would result in decidedly one-sided
compensation. In addition, we find that reciprocal compensation
would introduce a series of unwanted distortions into the
market. These include: (1) cross-subsidization of CLECs, ISPs,
and Internet users by the ILEC’s customers who do not use the
Internet; (2) excessive use of the Internet; (3) excessive entry
into the market by CLECs specializing in ISP traffic mainly for
the purpose of receiving compensation from the ILECs;® and (4)

disincentives for CLECs to offer either residential service or

> The North Carolina Commission recently put an end to a “sham CLEC”

operation that underscores the profitable arbitrage possibilities created by
ordering reciprocal compensation. See In the Matter of Bell South
Communications, Inc. v. US LEC, Docket P-561, sub 10, Order Denying
Reciprocal Compensation (N.C. P.U.C. March 31, 2000).
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advanced services themselves. 1In short, we agree with U S WEST
that reciprocal compensation for ISP traffic would not improve
overall social welfare; it would simply promote the welfare of
some at the expense of others. See, Complaint of MCI Worldcom,
Inc against New England Telephone and Telegraph Co., D.T.E. 97-
116—C Order (Mass. Dept. of Telecommunications and Energy May
1999) (“[Tlhe benefits gained through this regulatory distortion
by CLECs, ISPs and their customers do not make society as a
whole better off, because they come artificially at the expense
of others.”).

k. U S WEST suggests that, because the ISP
cannot be required to pay access charges, a second-best solution
would be for Sprint to share the revenues it obtains from the
ISP with U S WEST, in proportion to Sprint’s and U S WEST’s
relative costs incurred in transmitting this call. The
Commission rejects this suggestion as well. We agree with
Sprint that this is the equivalent of imposing access charges on
the ISP, an option which is precluded by the FCC exemption.

1. The only remaining suggestion offered by
either party is the application of bill and keep, whereby, in
effect, Internet-bound traffic would be transmitted between U S
WEST to Sprint without monetary compensation flowing in either
direction. This possibility is offered by U S WEST as |its

third-best alternative. The Commission finds that bill and keep
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should be adopted here to deal with ISP traffic. Notably, bill
and keep avoids the problems found with the other proposed
solutions, as stated above. In particular, it treats U S WEST
and Sprint symmetrically. Moreover, the Commission believes
that a bill and keep approach 1is appropriate because it
emphasizes the need for various networks to interconnect and for
carriers to recover their costs from charges imposed upon their
own customers.®

m. In adopting bill and keep, the Commission
believes that U S WEST will be able to differentiate ISP traffic
from the traffic between U S WEST and Sprint that is subject to
reciprocal compensation. Such differentiation is necessary
because the two types of traffic will be treated differently.
The procedure for differentiating the two was explained by
witnesses for U S WEST, and we find this method to be reasonably

designed to measure ISP traffic.’

8 As we move forward, correctly, to the consideration of globally

connected communications networks, we need to abandon the archaic approaches

to service categorization and regulatory Jjurisdiction. Regardless of
technology or purpose, universal access to equitable connections should be
the goal. Whether a call is local, interstate, voice, data, wireless,

internet or wireline should not be a determining factor in how the activity
is regqulated, priced or compensated.

’ We have concluded that Sprint is not entitled to reciprocal
compensation for IsSP~bound traffic for the reasons stated above.
Notwithstanding the D. C. Circuit’s vacation and remand of the Declaratory
Ruling, we believe that the FCC correctly concluded that ISP-bound traffic is

interstgte and thus not “local telecommunications traffic”. The FCC’s
concluglon, though wanting in explanation, is ultimately vindicated by an
economic analysis of ISP traffic. In addition, even if ISP traffic were

determiped- to be local, the policy and economic considerations discussed
above indicate that it should not be subject to reciprocal compensation.
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1. UNE Issues

a. Issues nos. 2, 3, and 10 submitted for
arbitration relate to UNEé. Issues nos. 2 and 3 involve tﬁe
question to what extent U S WEST is required to combine UNEs at
the request of Sprint. Sprint suggests that U S WEST be
obligated to combine UNEs in any manner in which UNEs are
ordinarily combined within U S WEST’s network, provided that
such combination is technically feasible and would not impair
the ability of other carriers to obtain access to UNEs or to
interconnect with U S WEST’s network. U S WEST argues that it
should not. be required to combine UNEs unless the UNE
combination 1is pre-existing or already combined for the
particular customer Sprint seeks to serve.

b. Issue no. 10 involves nonrecurring charges
for the provision of UNE combinations. Sprint contends that
U S WEST is not entitled to a nonrecurring charge for each and
every element included in a pre-existing UNE combination. U s
WEST on the othér hand suggests that it is entitled to recover
all nonrecurring charges for each UNE whether the UNE
combination already exists or the UNE combination is new.
Neither party has explicitly set forth specific nonrecurring

charges for UNEs and for UNE combinations.

Hopefully the FCC will consider these factors in future proceedings on this
issue.
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c. The Commission has previously ruled upon the
issue regarding U S WEST's obligation to combine UNEs requested
by CLECs.!® We have determined that U S WEST should be required
to combine UNEs for CLECs in the same manner that it normally
combines them for itself. See Decision No. C98-1047. The same
result should occur here. We accept Sprint’s position and will
require U S WEST to combine UNEs in any manner in which UNEs are
ordinarily combined within U S WEST’s network. U S WEST'S
position on provision of UNE combinations being limited to those
UNEs that are already combined or pre-existing is rejected.

d. This requirement 1is consistent with the
currently effective FCC rule (47 C.F.R. 51.315(b)) regarding
combinations of UNEs. Furthermore, we agree with Sprint that
its ability to compete in the local exchange market would be
impaired wunder U S WEST's proposal. Therefore, the
interconnection agreement between Sprint and U S WEST will
require U S WEST to combine UNEs for Sprint in any manner in
which they are ordinarily combined within U S WEST's network

e. This Commission has previously addressed the

nonrecurring charge for provision of pre-existing UNE

! To the extent U & WEST asserts that our authority to order
combinations of network elements is limited because FCC Rules 47 C.F.R.
51.315(c~f) were vacated by the Eighth Circuit Court of BAppeals, Iowa
Utilities Board v. FCC,120 F. Ed 753 (8th Cir. 1997), we disagree. We affirm
our prior ruling in Decision No. (98-267 that the Commission possesses
izxdependent authority under State law to order combinations of network
elements,

g
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combinations in the context of the interconnection tariffs of
U S WEST. See Commiséion Decision Nos. (€97-739, (C97-94s,
C98-1047 and C98-1250. When the Commission established the
interconnection rates, it adjusted the nonrecurring charges to
consider bundling. We find U S WEST is entitled to recover all

nonrecurring charges as set out in its interconnection tariffs.

II. ORDER
A. The Commission Orders That:

1. The iséues presented in the Petition for
Arbitration filed by Sprint Communicatiéns Company, L.P. on
January 12, 2000 are resolved as set forth in the above
discussion.

2. Within 30 days of the final Commission decision
in this docket, Sprint Communications Company, L.P. and U S
WEST Communications, Inc. shall submit a complete proposed
interconnection agreement for approval or rejection by the
Commission, pursuant to the provisions of 47 U.S.C. § 252(e)
of the Telecommunications Act of 1996.

3. The Motion for Leéve to File Motion to Strike
and Response to Sprint’s Late-Filed Notice of Decision
submitted by U S WEST Communications, Inc. on May 3, 2000 is

granted. Response time to the motion is waived.

2T
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4. The Motion to Strike Sprint’s Late-Filed Notice
of Decision submitted by U S WEST Communications, Inc. on May
3, 2000 is granted. Response time to the motion is waived.

5. The twenty~day period provided for in
§ 40-6-114(1), C.R.S., within which to file applications for
rehearing, reargument, or reconsideration begins on the first
day following the Mailed Date of this decision.

6. | This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
May 3, 2000.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

Commissioners
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STATE OF IOWA
DEPARTMENT OF COMMERCE
UTILITIES BOARD

IN RE ARBITRATION OF:

SPRINT COMMUNICATIONS COMPANY

L.P.,

Petitioning party,

A DOCKET NO. ARB-00-1
And

U S WEST COMMUNICATIONS, INC.,
n/k/a QWEST CORPORATION,

Responding party.

ARBITRATION ORDER

(Issued December 21, 2000)

On June 21, 2000, Sprint Communications Company L.P. (Sprint) filed a
petition requesting arbitration of the unresolved issues in the interconnection
negotiations between itself and U S WEST Communications, Inc., n/k/a Qwest
Corporation (Qwest). The issues set forth in the petition included reciprocal |
compensation for traffic delivered to enhanced service providers (ESPs); availability
and charges for unbundled network elements; vertical features; and access charges
for local services. Of these issues, only the issue of reciprocal compensation
remains unresolved by the parties for determination by the Utilities Board (Board).

Qwest filed its response to the petition on July 17, 2000, pursuant to47 U.S.C.
§ 252(b)(3). Following the filing of testimony, a hearing was held on October 18,

2000.
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The initial petition defined the issue as follows:

Reciprocal compensation should be paid for ISP-bound
traffic because such traffic is local or should be treated as
local for purposes of inter-carrier compensation.

In its petition, Sprint described its request related to the reciprocal
compensation issue stating,

Sprint requests that the Board find that traffic terminated to
an ISP is local and even if it is not “local” in the strictest
sense of the word, it should be subject to termination rates
that are equal to those paid for other types of local traffic.

This statement of its request caused some confusion as to whether the Board
was being asked to determine the “termination rate” referred to in the petition. This
was clarified through questioning at the hearing, enabling the Board to frame the
uitimate issue for its determination as follows:

For purposes of this interconnection agreement, will internet
service provider (ISP) bound traffic be included in the
quantification of “local traffic” under 199 IAC 38.6, which
permits the Board to approve monetary compensation in
circumstances where the total terminating to originating
traffic for the exchange of mutual traffic between facilities-
based local exchange companies is unbalanced?

Although lowa is known as a “bill and keep" state, it isn't a pure bill and keep
state. Compensation is handled on a bill and keep basis until circumstances exist
where the total terminating to originating traffic for the exchange of mutual traffic
between facilities-based local exchange companies is unbalanced. At that time,
under the Board’s rules, the Board has an opportunity to order reciprocal

compensation, if appropriate.
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The Federal Communications Commission (FCC) has ruled that ISP-bound
traffic is interstate in nature.! This order was vacated and remanded to the FCC by
the D.C. Circuit Court of Appeals, ruling that the FCC had not yet provided an
adequate explanation of why such traffic is exchange access rather than telephone
exchange service.

The Board does not agree that the determination in this arbitration proceeding
tums on the distinction between whether ISP-bound traffic is “local” or “interstate.”
Other state commissions have struggled with this issue and there is no consensus
among the states as to what is the most appropriate and beneficial way to address
the issue of reciprocal compensation for ISP-bound traffic. The Board desires that its
determination be one that will encourage and foster increased competition in the
local market.

The Board agrees with much of the analysis of the Massachusetts Department
of Telecommunications and Energy. Quoting from the Massachusetts order:

The unqualified payment of reciprocal compensation for ISP-
bound traffic, implicit in our October Order's construing of the
1996 Act, does not promote real competition in
telecommunications. Rather, it enriches competitive local
exchange carriers, Internet service providers, and Internet
users at the expense of telephone customers or
shareholders. This is done under the guise of what p_urports
to be competition, but is really just an unintended arbitrage
opportunity derived from regulations that were designed to
promote real competition. A loophole, in a wqrd. Thpre is,
however—and we emphasize this point—nothing sinister or

even improper about taking advantage of an opportunity
such as the one presented by our October Order. One

1 iti isi i Act of 1996
' In the Matter of Implementation of the Local Competition Provisions of the Telecommunications
and Inter-Carrier Compensation for ISP-Bound Traffic, CC Docket Nos. 96-98 and 99-68, 14 FCC Rc% 2d
3689 (rel. Feb. 26, 1999) (ISP Order), vacated on other grounds in, Bell Atlantic Tel. Cos. v. FCC, 206 F.

1 (D.C. Cir. 2000).
b4
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MCI WorldCom Technologies, Inc., D.T.E. 97-116 (issued 5-19-99) pp. 9-10.

would not expect profit-maximizing enterprises like CLECs
and ISPs, rationally pursuing their own ends, to leave it
unexploited. Create an opportunity and inventive enterprise
will seize upon it. It was ever thus. But regulatory policy,
while it may applaud such displays of cormmercial energy,
ought not create such loopholes or, once having recognized
their effects, ought not leave them open.

Real competition is more than just shifting dollars from one
person’s pocket to another's. And it is even more than the
mere act of some customers’ choosing between contending
carriers. Real competition is not an outcome in itself——it is a
means to an end. The “end” in this case is economic
efficiency, which Baumol and Sidak have defined as "that
state of affairs in which, as the specialized literature of
welfare economics recognizes, no opportunity to promote
the general welfare has been neglected. Such an
opportunity is defined as the availability of a course of action
that will benefit at least some individuals, in their own
estimation, in a way not achieved at the expense of others.”
Toward Competition in Local Telephony, at 24 (emphasis
added). Failure by an economic regulatory agency to insist
on true competition and economic efficiency in the use of
society’s resources is tantamount to countenancing and, to
some degree, encouraging waste of those resources.
Clearly, continuing to require payment of reciprocal
compensation along the lines of our October Order is not an
opportunity to promote the general welfare. itis an
opportunity only to promote the welfare of certain CLECs,
ISPs, and their customers, at the expense of Bell Atlantic's
telephone customers and shareholders.

Reciprocal compensation for ISP-bound traffic would introduce a series of
unwanted distortions into the market: cross-subsidization of CLECs, ISPs, and
internet users by the ILECs customers who do not use the Intemet, excessive use of
the Intemnet, excessive entry into the market by CLECs specializing in ISP traffic

mainly for the purpose of receiving compensation from the ILECs, and disincentives

for CLECSs to offer either residential service or advanced services.

é5
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Without reaching any decision as to whether ISP-bound traffic is “local” or
“interstate” in nature, the Board will not order the payment of reciprocal compensation
on ISP-bound traffic. The proposed language of Sprint for inclusion in the
interconnection agreement as provision (C)2.3.4.1.3 specifies that the traffic is local,
while Qwest’s proposed language identifies the traffic as primarily interstate in nature.
Because it has not reached a determination on the nature of the ISP-bound traffic,
the Board must reject the proposed language for inclusion in the interconnection
agreement of both Sprint and Qwest.

IT IS THEREFORE ORDERED:

The proposed language for provision (C)2.3.4.1.3 of the interconnection
agreement between Sprint Communications Company L.P. and U S WEST
Communications, Inc., n/k/a Qwest Corporation, shall incorporate the Board's
decision that no reciprocal compensation will be paid for ISP-bound traffic. N

UTILITIES BOARD

s/ Susan J. Frye

ATTEST:
/s/ Raymond K. Vawter, Jr. /s/ Diane_ Munns

Executive Secretary

Dated at Des Moines, lowa, this 21% day of December, 2000.
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DATE OF ARBITRATION: April 18 2nd 19, 2000
PLACE OF ARBITRATION: Phoenix, Arizona

PRESIDING OFFICERS: Jerry L. Rudibaugh

Karm E.Nally
Stephen Gibelli

APPEARANCES: Mr. Darren S. Weingard and Mr. Steven Kukta, on
behalf of Sprint Communications Company, L.P; '

Mr. Joha M. Devaney, PERKINS COIE, LLP, on behalf
of U S WEST Communicarions Inc., and;

Ms. Maureen A. Scott, Staff Artorney, Legal Division,

on behalf of the Utlities Division of the Arizona
Corporation Commmission.

BY THE COMMISSION:

On January 11, 2000, Sprint Cornmumnications Company, L.P. (“Sprint™) filed with the
Arsizona Corporation éommission (“Comrmission™) a2 Petition for Arditmtion of Interconnection
Rates, Terms, and Conditions .(“Petitim”) parsuant o 47 US.C. § 252(b) of the Teiccommunications
Act of 1996 (*Act™).

Our January 26, 2000 Procedural Order set the above-captioned matter for arbitration. Our

February 3, 2000 Procoedural Order modified ﬂupmcedural dates and set the arbitration to comunence
on March 23, 2000.

On February 7, 2000, U S WEST filed its Respense to the Petition.
On February 14, 2000, a -telephnnic conference call was held between the Chief Arbitrator,
counsel for Sprint and counsel for U S WEST to discuss proposed changes to our Procedural Order
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| | dated February 3, 2000. Following the felephone conference, Sprint and U S WEST filed a Joint
Stipulation regarding Continuance of Arsbitration Dates. Upon consideration of the parties’ Ioint

Stipulation, and finding good cause therefore, we amended our February 3, 2000 Procedural Order.

oW W

The February 22, 2000 Precedural Order set the hearing for April 18 and 19, 2000.

The parties notified the Comnmission that they had resolved most of the issues regarding
interconnection, that a hearing was necessary ‘rcgu,ding one of the issues, and th=+ '=e remaining
issues would be submitted in briefs and pre-filed testimony for the Commission’s determination. Thé
parties then submitted post-hearing briefs on April 28, 2000.

DISCUSSION -
10 | On February 8, 1996, President Clinton signed the Act into law which established new

N0 s

11 § responsibilities for the Federal Communieations Commission (“FCC™) as well as for the various state
12 commissions.! On July 2, 1996, the FCC issued Telephone Number Portability, CC Docket No. 95-
13 1116, First Report and Order and Further Notice of Proposed Rulemaking, FCC 96-268 (“TNP |
14 { Order™), which established rules so that a customer who changes his local exchange carder (“LEC™)
15 jin the same local service atea may keep the samc tclephone number. On July 22, 1996, the
16 f Commission in Decisien No. 59762 adopted A.A.C. R14-2-1501 through A.AC. R14-2-1507
17 § ("Arbitration and Mediation Rules™), which authorized the Hearing Division 10 estabhsh procedures
18 § and conduct arbitrations. Also on July 22, 1996, the Commission in Decision No. 59761 adopted 4
19 | A.A.C. R14-2-1301 through 1311 (“Interconnection Rules™, to govarn the interconnection of local
20 | exchange services between incurmbent LECs (“ILECs") and competing LECs (“CLECS™). On August
21 18, 1996, the FCC released Implemeniation of the Local Compertition Provisions of the
22 | Telecommunications Aet of 1996, CC Docket Neo. 96-98, First Repcn and Order, FCC 96-325
23 | (*Order”) and Implementation of the Local Computition Provisions of the Telecommunications Act of
24 | 1996, CC Docket No. 96-98, Second Report and Order and Memorandum Opinion and Onder, FCC |
25 §96-333, in which the FCC adopted initial rules (*Rules™) designed to accomplish t.he goals of the

27 ‘ A€ pant of the Act, the FCC was ordered to Issue regulatians 5o later than August 8, 1996 interpreting
98 | many of the broad and general werms of the Act.
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Act?

Pursuant to the Act, telecommunications carriers desiring to interconnect with the facilities
and equipment of an [LEC may negotiate the terms of such ingrgonnect@m_direcﬂ;' =h the ILEC
If the parties are unsuccessful in negotiating an Agreement, any party to the negotiation may request
the Commission to arbitrate any open issues regarding interconnection, The Act requires the
Commission to resolve any such issues within 180 days of a telecomununications carmrier's initial
fequcs: to the ILEC for interconnection.

The arbitration in this mater ook place, as scheduled, on April 18 and 19, 2000.

Pursuant to § 252(0)8)C) of the Act, the Commission hereby resolves the issues presented
for arbitration.

« 0C o

~ Sprint and U § WEST have been unable to agree on whether Sprint is entitled to reciprocal
compensarion for traffic which it delivers to an internet service provider (“ISP”) on U S WEST's
netweork, '
Serint's position )

It is Sprint’s position that this Commission has the authority and must decide an appropriate
mechanism for inter-cmmier compensation for ISP-bound waffic. Sprint believes that this
Commission has the responsibility to resolve interconnection disputes between carriers, including the *
instans dispute. Sprint believes that the FCC has left it 1o state commissions, pursuant to Section 252
of the Act, to demrmiz;: an appropriaie rate for such traffic until the FCC sets permanent rates for |
such waffic. *Declaratory Rulmg in CC Docket No. 9-68,” In the Mauter of Implementatiop of the

996, CC Dkt. No. 96-98 (rel.

February 16, 1999). (“ISP Order™),

Sprint argues that the FCC found that it iz reasonable for state commissions to continue

applying reciprocal compensation for 1SP-bound traffic. Sprint states that the FCC has said that
although it has not adopted a specific rule governing this matrer of intercarrier compersarion, it noted

2 Unless otherwise pated, any reference t ~Pan.” in this Decision is to Paragraphs in the Order.
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1 ] that its policy of “treating [SP-bound traffic as local for purposes of interstate access charges would,
if applied in the separate’context of intercarrier compensation, suggest that such eompensation is due
for that rraffic.” 1d. atpara. 25. Sprint’s position is that casriers incur significant costs in terminating
traffic 1o [SPs, and that such traffic should be compensated. It believes ﬁur reciprocal compensation
remains the best mechaoism for ensuring that costs associated with tegmination of this type of traffic
are paid. Unless U S WEST pays reciprocal compensation oa ISP-bound traffic. Sprint would be left

uncompensated for its legitimate costs of terminating such raffic.

Lo B YRR " SE VY S VY

Sprint contends that ISP-bound ttaffic is either local or must be weated as local for inter-

0

carrier compensation purpases, rendering reciprocal compensation as the only mechanism that
10 { currently compensates Sprint for the costs of terminating calls which U S WEST incurs.,

11 In conclusion, Sprint’s proposed language is:

12 As set forth harein, the Parties agree that without regard 10 cheistesization of
traffic as interstate or local, traffie carried ot delivered 10 one carrier which is then.

13 delivered to an ESP, including, but not limited to ISPs, shall be compensated at the

same rates as the reaprocal compensation rates for the tertmination of loca] waffic for

14 the interim peried untl such time as the FCC determines rates specific to the mansport

s and teyminavion of waffic o ESPs through a mechanism for intercarmier compensation.
U S WEST’s position -

16

. U S WEST's position is that the FCC will ultumately speak 10 the issue of the appropriaie

method of inter-carrier compensation for this type of traffic, U S WEST believes that the FCC's

18 R «|
. consideration of this issue may preempt Stste commissions™ decisions regarding reciprocal

' V

20

compensation.

. U S WEST coatends that reciprocal compensation only applies to local calls and the FCC has
2

22
23
24
25
26
27
28

ruled that ISP traffic is interstate in nature and therefore, not subject to the reciprocal compensation
provisions of Section 251(b)(5) of the Act. U S WEST states that the FCC has determined that
Intecnet traffic does not terminate at the ISP's local server. but flows through the IGI s equipment
and terminates at 2 distant internet website that is often in another state. ISP Order a¢ Para. 12.

U S WEST contends that reciprocal compensation is appropriate only for two-way trafflc

whereby each provides some service to the other. mm of the Petition of Airtouch Paging
5T Docket No. 99A-001T,

*

4 DECISIONNO, (02650

¢ 4 589608098% ON/G1C6 IS/9L6 Q0479 (3 T T OTMT O pow



http:eoatea.ds
http:legicima.le
http:compe.nsa:ti.on

J

172N - BN U « S ¥ I | S A

10
11
12
13
14
15
16
17
18
19

20

21
22

24
25
26
27
28

-

fe e mem e avOu CLADLND LULE UG, doos

DOCKET NO. T-02432B-00-0026 ET AL.

Decision No. €99-651, pg. 9. US WEST believes that ISP bound traffic is one-way traffic and is not
eligible for reciprocal compensation, U S§ WEST argues that there is no sound policy reason for it o
subsidize Sprint by paying 1t reciprocal compensation for handling traffic that is not local. U S

WEST states that it may have to recovar these substantial costs from its ratepayers, which will result

in a subsidy of the Internet.

U'S WEST s praposed language is:

As set forth herein, the Parties agree that reciprocal compensation anly applies
to Local Traffic and further agree that the FCC has determined that traffic originated
by either Party (the “Originating Party™) and delivered to the other Party, which in turn
delivers the taffic o an enhanced service pravider (the “Delivering Pary™) is
primarily interstate in nature. Consequently, the Delivering Party must identfy which,
1f any, of this traffic is Local Traffic. The Originating Party will opiv nay reciprocal
compensation for the traffic the Delivering Party has substantiated to be Local Traffic,
In the absence of such substantiation, such traffic shall be presumed to be interstate.

Alternatively, U S WEST assertcd that if the Commission determines that reciprocal
compensation does apply to ISP traffic, the rates should not be the local voice reciprocal
compensation rates. U S WEST recommended that the Commission open a separate docker for the
purpose of cstablishing a separate rate for Internet traffic. U S WEST also indicated that is has the
capability of distinguishing between voice and Interner traffic,

Staff's position
Swaff’s position is that the Commission has the authority to decide the reciprocal
1
compensation issue between the parties based on authority given it under Section 252 of the Acr to

resolve disputes befween carriers.
Staff points out that the FCC had determined that while ISP ealls were jurisdictionally mixed,
they were predominantly interstate under its traditional "end to end” analysis and should be classified

as “interstate.” However, Staff also niotes that the FCC’s finding that ISP calls were “interstate” was
vacated by the D C. Cireult Court of Appeals and the issue was remanded 1o the FCC for further
consideration. Staff points out that the D.C. Cireuit Count of Appeals decision calls inte question the
use by the FCC of its raditional end-to-end analysis to determine whether ISP waffic should be

classified as “interstate™ or "“local”

S1aff believes that ISP calls are more similar to local calls than long-distance calls. Staff

I 4 488808098Y ON/SI:6 "IS/91:6 00 .4Z ' (3nL)
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1 comcnﬁs that ISP bound traffic is very similar in natre to other traffic classified as “local”, su;h as
2 J LAN traffic. - _

3 Staff concludes that the Commission at this cime need not decide how w0 classify'ISP calls for
4 judsdictional purposes. Stalfl also does not believe thatr the Couuﬁission nreds to make such a
determination te resolve the present dispute. Staff recommends thac this issue be subject to further

examination in the context of a larger generic investigation such as the wholesale cost docket where

Commission's resolution _
The FCC has made it clear thar, in the absence of any FCC rule regirding compensation for

5
é
7 [ all interested and affected carriers can participate and give input in these issues.
8
9

10 JISP-bound traffic, state commissions may examine intercormection agreements and consider all

11 J relevant facts, including the negotiation of the agreements in the context of the FCC'’s longstanding

12 ¥ policy of treating this wraffic as local, and the conduct of the parties pursuane to those agreements.

13 | Other factors for state commmissions to consider include whether incumbent LECs serving ESPs

14 (incindin; ISPs) have done so out of intrastate or interstate taniffs; whethet revenues associated with

15 {those services were counted a3 intrastate orﬁimmtate revenues; whether there is evidence that

16 |} incumbent LECs or CLECs made any effort to meter this waffie or otherwise segregate it from local

17 Yrraffic, particularly for the purpose of billing one another for reciprocal compensation, whether, in

18 jurisdit:'lian:. where incumbent LECs bill their end user by message units, incumbent LECs have «
19 | included calls to ISPs in local telcphone chu:-s} and whether, if ISP traffic is not treared as local and

20 § subjeer to reciprocal c&mpensa:icu, incumbent LECs and CLECs would be compensated for this

21 foaffic. ISP Order Para, 24.

22 When parties are unable to agree on an inter-carrier compensation mechanism for ISP-bound

23 | wraffic, as is the case here, the FCC has determined that swte coramissions may, through the

2¢ | arbitration process, determine whether reciprocal compensation should be paid for this traffic. The-
25 | FCC has also determined that while it has not sdopted a specific tule governing reciprocal

26 | compensation for ISP-bound traffic, the FCC policy treats ISP-bound traffic 2s local for purposes of

27 | interstate access charges. ISP Order Para, 25.

6 DECISION NO. (2 2(ST

L 4 388808098% ON/G1°6 'IS/91:6 00.LZ'9 (3nL) AcE:

1



~
-
~

~3 [ S V) > (VR s

O o«

10
11

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

4 9886

D

S AAMANRING NI DN,

1008

DOCKET NO. T-02432B-00-0026 ET AL.

Given the discrepancy in the treatment of ISP-bound traffic, it & important to examine the
process involved with ISP.bound traffic. An ISP call is made when a customer of an ISP, an ead-
user making an Intemet call, secks to connect with the ISP thac is providing the end-user with 3¢¢¢.&s
to the Internet Direct Testimony of Joseph Craig page 11. Assuming the use of a dial-up connection,
the end-user connects 10 its ISP using the public switched telephone network. The same switch is
used to originate ISP calls as is used to originate local and long distance calls. Id,

U S WEST admirted that ISP traffic is routed over the same U S WEST network that a jocal
call would and that the same switch is used for both calls. Both calls receive the same swicchiﬁg,
transmission, and termination facilities. (TR, page 162). In addition, U S WEST treats ISPs as local
not only for purposes of purchasing facilities to connect to the local and inrernet networlks, but that
the prices charged for such facilities are co:;uined in local wniffs. (TR., page 124).

Sprint is concerned that if U S WEST is not required to pay reciprocal compensation for
Intemert waffic, it would reljeve U S WEST from paying reciprocal compensadon for local voice
maffic 2s U S WEST cannot distinguish between voice and data waffic, U S WEST stated thar it is
able to identify Intemer traffic and distinguish it fom voice waffic.

We share U S WEST's concern that establishing reciprocal compensation for ISP bound
traffic would result in ratepayers subsidizing the Internet. Further, this Commission recognizes that
ISP bound wraffic increases the need for additional infrastructure to accommodate increased nerwerk
uaffic. Thus, it is inappropriate for this Commission to order U § WEST to construct facilities 1o
handle additional mﬁc and pay t'.or the privilege of doing such. Therefore, we believe that bill and
ﬁ keep is the appropriate compensation methed for ISP bound maffic,

ion of “Cu v ned”

Sprint and U S WEST have a fundamental disagreement concerning the deBnition of
combinations. Hawiver. doth Sprint and U § WEST have agreed to proposed contract language
regarding this issue.

Sprint’ .
It is Sprint's position that Section 251(c)(3) ef e Act requires [LECs to pravide

“nondiscriminatory access o network clements on an upbundled basis at any technically feasible
80985 Ox/C Lk - 7 prECisionNo. BZLID
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e

point on rates, terms, and condilions that are just, reasonable and nondiscriminatory . . . .” Sprint
believes that U S WEST's proposed limitation of providing only “preexisting” combinatiouns.is
unreasonable and discrim'matory. Sprint notes that other Commissions have held that U S WEST
must combine alements of the type that it cun'entl-y eombines in its network.

Sprint’s proposed language is:

Sprint and U S WEST have a fundamental disagreement as to the definition of
combinations. As used in this Section (E), U S WEST defines combinatians,
including but pot limited to the UNE Platform, as those clements which are already
presxisting combinations in the network. As used in this Section (E), Spriat believes
that U S WEST has an obligation to combine UNEs, including but not Limated to the
UNE Platform. Wherever the elements are, either currently combined or nommally
combined, meaning existing or ncw elements, Sprint believes U S WEST has an
obligauon to provide those elements in combination. The Parties acinowledge that
the term “currently combined” in Rule 51.3159(b) is still pending Eighth Cireuit Court
of Appeals interpretation. The outcome of this dispute may require further negotiation
of additional rates, terms and conditions to account for new combinations.

U [} osiv

N W AW N

[ T
N —~ O

13 U S WEST believes that the phrase “currently combined™ describes those pre-existing or
14 | already combined unbundled network elements (UNEs). which U S WEST will provide o "Spri.nt as
15 § UNE in accordance with 47 CF.R. S1.315(b). ;

16 U S WEST’s argument is largely based on the language in Rule 315 which states thar
17 1 “[e]xcept upon request, an incumnbent LEC shall not separate requested aetwark elements that the
18 | incurnbent LEC cutrently combines.” Id, U S WEST believes that the language of 315(b) has a strict -
19 | and narrow focus, U S WEST believas that the plain meaning of the language “currently combined”
20 | is customer specific ami suggests a condition that presently exasts. [d.

21 U S WEST’s proposed language is:

n Speint and U S WEST have a fundamental disagreement us to the definition of
combinations. As used in this Section (E), U S WEST define¢. ~>mbinations,

23 including but not limited to the UNE Platform, as those clements which arc already
preexisting combinations in the network. As used in this Section (E), Sprint believes .

24 that U S has an obligation to combine UNEs, including but not limited to the
UNE Platform. Wherever the clements are, either currently combined or npormally

25 combined, meaning existing ot new elements, Sprint believes U S WEST bas an
obligation to provide those elements in combination. The Paries acknowiedge that

26 the term “currently combined” in Rule 51.3159(b) is still pending Elg;th Circuit Court
of Appeals interpretation. The outcome of this dispute may require further negotiation

27 of additiona) rates, terms and conditions 10 account for new combinations.

28
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taf] osil

Staff believes that the Commission should accept Sprincs definition of the term “currently
combined” contained in 47 C.F.R. Section 51.315(b) since U S WEST"s definition is unduly narrow
and would produce an unreasonable result. ’

Staff believes that U S WEST’s interpretation of “currently cornbined™ is anticompetitiva in
nature, Staff states that U S WEST witmess Hooks recommended thar the Commission define the
termn to mean elements actually combined at the nime the request is made for the pirticular customer
to whom the CLEC is providing the service. US WEST Exhibit §, pages 3-5. Staff argues that the U
S WEST definition would result in the cnomnous administrative task of having o keep wack of the
specific netwark configuration for each of U S WEST''s almost three million Arizona customers and
thar the costs o provide Service to customers may be o uiuusouable in some instances as to
preciude the CLEC from even offering competitive service to the customer in question.

Commission’ )

The Commission agrees with Sprint and Staff and therefore adopts Sprint's proposed
definition of “currently combined” U S YVEST'S rigid inerpretation of the term “currently
combined” would underming the competitive purposes of the Act and has the potential to affect the
ability of competitive carriers to compete in Arizona. It is reasonable to canclude, as the Minnesota
Public Utilities Commission did, that “currently combined™ refers to the company’s normal business -
p:;ctices and ordinary operation of its network and not the specifie configuration for exch of its
individual customers. 4 4

ombinations o not tly combi

Sprint and U S WEST disagree on whether or uost U S WEST must provide Sprint with
combinations of UNEs that are niot currently combined of pre-existing within U S WEST"s network.

Sprint believes that this jgsus is essentislly the same ay the previous one. Sprint belisves that
U S WEST must provide it with sccess to UNES under equal wrms and conditions as it provides to
itself. Sprint argues that U § WEST cannor restriet its provision of UNE combinations o “pre-

existing” combinations for Sprint, when it fails to impose the same resuictions on itself. Spdnt

Ui ¢ $888080985 ON/S16 18/L1%6 00479 (aup DECISION NO. (p( 50
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| §believes that under U § WEST's restrictions, its ability to effectively compete is hindered. David

L

Stahly Direct page 24.
Sprint’s proposed language is:

Upon request U S WEST shall perfoun the functions necessary to combine
unbundied network clements in any manner, even if those elements are not currently
combined for a given customer, provided that such cornbination is technically fessible
and would not impair the ability of other carriers to obrain access 10 unbundled
network elements or to {nterconnect with U S WEST"s network

S WEST’s posit

uUs WEST believes that it is under no obligation to provide UNE combinations for UNEs that

R~ N < Y ¥ W - SR N 1

are not currently combined or pre-existing within U S WEST’s network. U S WEST is willing 1o
10 || provide Sprint with U’NE: that are “‘currently combined” consistent with the decision of the Eighth
11 | Circuit. In [owa Utilities Board, the Eighth Circuit vacated the rules requiring ILECs to combine for
12 | CLECs clements that are not alresdy combined, lowa Utilities Board v. FCC, 120 F.3d 753 (3%

13 | Circuit 1997), 2fT'd in part, rev’d in part, AT&T Corp. v, _lowa Utjlities Board, 119 S.Ct 721 (1999).
14 U S WEST’s proposed langnage is: '

15 U S WEST will not on behalf of Sprint, create combinations of network
16 elements, [facilities, or features that it does not have in an already combined state.

17 U S WEST will not, on behalf of Sprint, combine any element in its network or
any UNE combination with Sprint’s network elements, features or s<ivices to create
18 2 finished service. Sprint must perfonn this work for itself within its collocation -
armangement.

Staff’s position

Staff believes thet given t.!.:e Eighth Cireuit’s original ruling on 47 C.F.R. Sections 51.315(c) -
(), which is now under mv{@, the 1996 Act.cannot be read 2t this time to mandate ap obligation on
U S WEST's part to combine elemants nat already ecombined az Sprint’s request. However, Staff
believes that such a provision placed in the pagties’ agreement would not be inconsistent with the Act
based on the recent Ninth Circuit opinion. e icati orporation v WEST
Communications, 204 F.3d 1262 (9 Cir. March 2, 2000).

Staff cites a Ninth Circuit Count of Appeals opinion in which the Court upheld a provision in
an interconnection agreement between MCI and U S WEST which required U S WEST to combine

10 DECISION NO. (p24650_
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1 { uncombined UNEs at the request of MCI. Id, The Court reasoned that while the Eighth Circuit's

9

ruling on 51.315 (c)-(6) is still valid, a provision requiring U S WEST 1o cambine UNEs ot currently

combuned is consistent with the 1996 Act, Therefore, Staff is of the opinion that the 7 :mmission can

BOW

order U S WEST 1o combine elements at Sprint”s request and such a provision is consistent with the
{996 Act.

Commission’s resolution
This Commission has consistantly and adamantly supported competition for the peopls of Arizona, °
We genenally concur with U S WEST that the law does not currently obligate it to bundle these

A - I - SR« S

elemernits that it does not currently bundle for its own customers. U $ WEST should provide Sprint
10 | those bundled elements that it currendy offers o its own customers. However, if U S WEST bundles

I1 § its elements differently in the funure or the state of the Jaw changes, then it shall make those bundted
12 | elements available to Sprint as well.

13 | Nog-recurring charges for UINE combinations
14 The partics also disagreed as to whether or not U S WEST should be permitted to recover its
nonerecurring costs for each element that comprises a part of a pre-existing UNE comio ination.
16 int’s

Sprint contends that U S WEST is not entitled to & non-recurring charge equal to the sum of
the per element iwn—renurring charges for providing currently combined elements. Spnnt is willing *
19 | to pay legitimate non-tecuiring charges that account for real costs incurred in providing access w
unbundled network elements. However, Sprint believes thar U S WEST's position distorts the
meaning of Section 251(d)(1) of the Act Sprint argues that any recovery of non-recurring charges
for conversion of preexisting arrangements, excluding recovery of non-recurring charges for a billing
change or record change, constitutes recovery of “phantom™ charges. Spring believes thar this results
24 |in a windfall to U S WEST whch is discriminatory and anticompetitive,

Sprint’s contention is that U § WEST performs no other work justifying recovery of non-
recurring charges. Tharefore, recovery of such non-cost based charges by U S WEST is arbitrary,
27 } unjust, unreasonable and violates éecﬁon 251 of the Act.

28 4 Sprint has proposed that no contract langwage be included.
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1 U S WEST's positio
U S WEST does not belicve that there is a reasonable dispute over its right to recover the non-

recurTing costs that it incurs to provide Sprint with access te UNEs. U S WEST relies on Section

B S

252(d)1) of the Act which requires that incumbent local exchange carriers be parmitted to recover

LT

the costs they incur to provide access to UNEs. U S WEST belicves that this right to cost recovery
6 | includes the non-recurting costs that U § WEST incurs to provide UNEs.
7 U S WEST’s propased language is:

Nourecurring charges for ¢ach unbundled network elernent that comprise the
5 UNE combination shall apply whea a2 UNE combination is ordered. These non-
) recurring charges are described in Sprint’s Agreement and Exhibit A

10

11

Steffs position

Staff does not belisve that there is sufficient support in the record w support U S WEST's

iz position thar it is entitied to recover each separate non-recusring charge for every clement offered

13 § ithin the UNE combination.

14 Staff agrees with U S WEST's contention that it is entjtled to cecover its cost for providing
15
16

17

UNEs, including non-recurting costs to provide Spriat with UNE combinations. However, Staff
believes that U S WEST should not be allowed to impose separate non-recurring charges for each

element in any pre-existing combination provided to Sprint. Staff believes that there is insufTicient
%1

19
20 | combined clements in the aggregare.
21 mission’

22

23

suppor in the record for U S WEST s position that the costs it incurs when it provides the elements N

individually is the same as the cost that the Company incers when it provides the pre-existing

We concur with U S WEST that it is entitled w reasonable and prudent non-recurring charges
that account for the costs incurred in providing access to unbuadied network element:. Accordingly,
U S WEST can tecover irs reasomable and prudent costs for providing an individual, unbundied

network elemnent. U S WEST can also recover its reasoneble and prudent costs for providing pre-

24
2s
26
27
28

existing corabined elements in the aggregate. U S WEST is not entitied to a separate charge for cach
individual element combined, but is entitled to its reasonable and prudent costs for providing the pre-
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existing combined clemcr}ts.“ If the parties cannot agree on the apprctipriate costs, they can establish
interim rates subject 1o refund for review in the general coat docket. .
- . » « - - - - - *

Maving considered the entite record Lerein and being Fully advised in the premises, the
Commission finds, concludes, and orders that:

FINDINGS OF FACT

1. Sprinct has been grapted anthority by the Comsnission ta provide competitive
telecomnmunications services to the public in Arizona.

2. U S WEST is certificated to provide local exchange ind immL.é;'rA
telecommunications services to the public in Arizoma pwsuant to Article XV of the Arizona
Constitutjon.

3. On January 11, 2000, Sprimt filed with the Commission a Petition pursuant to the Act.

4. On February 7, 2000, U S WEST filed its Response to the Petition.

was scheduled for April 18 and 19, 2000, ar the Commission's offices in Phoenix.

6. The parties submitted pre-filed nestimony, and agreed that miost of the outstanding
issues should be resolved based on that testimony and on.post-hearing briefs. The hearing was
convened as scheduled for the purposes of resolving the reciprocal compensation issue.

7. On April 27, 2000, Sprint filed a Post-Arbitation Brief. On April 28, 2000. U S
WEST filed a Post-Arb.ih'ation Brief On May 2, 2000, Staff filed a Post-Arbitration Rrief .

8. The Commission has analyzed the issues pusmred‘by the parties and has resolved the

issues as stated in the Discussion sbove.

S. The Commission hereby adopts the Discussion and incorporates the parties® positions
and the Commission’s resolution of the issues herein .

10.  Pursuant to A.A.C. R14-2-1506(A), e parties will be ordered to prepare and sign an
interconnection agreement incorparating the issues as resolved by the Commission, for review by the
Commuission pursuant to the Acr, n;viv;hin thirty days frem the date of this Decision.

. ¥
80985 OV/ST'6 Us/b1s 0042y gy O DECISIONNO. (22050

Hou3
4

s. Pursuant to the Amended Procedural Order dated February 22, 2000, an arbitracion |

L



http:C'lIr.cbt.up
http:app~ria.te

e = rum svou FRADIND WULE DC. #o1s
- .
Y L]

»

DOCKET NO. T-02432B-00-0026 ET AL.

—

ON ONS OF LAW

2 1. Sprint is 2 public service corporation within the meaning of Article XV of the Arizona
3 ) Constirution. '
4 2. Sprint is a telecommunications camrier within the meaning of 47 U.S.C. § 252.
5 3. U S WEST is a public service corporation within the meaning of Article XV of the
6 | Arizona Constitution.
7 4 U S WEST is an ILEC within the meaning of 47 U.S.C. § 252.
2 S.  The Commission has jurisdiction over Sprint and U S WEST and of the subject raattes
9 | of the Petition.
10 6. The Commission’s resolution of the issues pending herein is just and reasonable,
11 | meets the requirements of the Act and regulations prscgbed by the FCC pursuant to the Act, is
12 § consistent with the best interests of the parties, and is in the public interest.
13 ORDER
14 ITIS THEREFORE ORDERED that the Commission hereby adopts and incorporates as its
15 § Order the resolution of the issuss contained in t}le above Discussion. :
16 IT IS FURTHER ORDERED that Sprint Communications Company, L.P. and U S WEST
17 | Communications, Inc. shall prepare and sign an interconnection agreement imozporatix_xg the terms of
18 }the Commissian’s resolutions. |
19
20 '
21
22
23 |.
24 )
2s
26
27]. )
28
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1 IT IS FURTHER ORDERED that the signed interconnection agreement shall be submitred to
2 f the Commission for its review within thirty days of the date of this Decision.
3 IT IS FURTHER ORDERED that this Decision shall become cffective immmediately.
s BY ORDER OF THE ARIZONA CORPORATION COMMISSION.
5
6
; COMMISSIONER.
8
’ IN WITNESS WHEREOF, I, BRIAN C. McNEIL, Executive
10 hereantc set 1y band wmd_cutsed the offcal el of the
1 g‘?:mﬁgaga ?ob; ﬁxé: thze ong?itol, int the City of Pheenix,
12
13
. 14
15 DISSENTW
16 5G:bbs
17
18
19
20
21
22
23
24
25
26
27 .
28
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SUMMARY

In February 1999, the Federal Communications Commission ("FCC") declared that telephone traffic

_bound for Internet service providers ("ISP-bound traffic") and thence onward to Internet websites is a
single interstate call ("one call") and is therefore subject to FCC jurisdiction under the 1996
Telecommunications Act ("1996 Act"). The FCC's "one call” ruling effectively undercut the ,
jurisdictional claim of any state utility regulatory agency over ISP-bound traffic, insofar as an agency
asserted that calls to Internet websites were severable into two components: (1) one call terminating at
the ISP and (2) a subsequent call connecting the ISP and the target Internet website. The FCC did not
judge state regulators’ decision that rested on other bases, apart from noting that decisions resting on
state contract law or other legal or equitable considerations "might” still be valid until the FCC issued a
final rule on the matter.

In MCI WorldCom Technologies, Inc., D.T.E. 97-116 (1998) ("Order"), relying on prior FCC's
decisions that seemed to give greater scope for state junisdiction over ISP-bound traffic, the Department
of Telecommunications and Energy ("Department") had earlier ruled in favor of MCI WorldCom (a
competitive local exchange carrier or "CLEC") upon its complaint that the interconnection agreement
with Bell Atlantic-Massachusetts, under Section 251 of the 1996 Act, required the payment of reciprocal
compensation for handling one another's ISP-bound traffic. The Order held that this interconnection
agreement required reciprocal compensation for terminating ISP-bound traffic. The express and
exclusive basis for the holding was (a) that the link between caller and ISP in ISP-bound traffic was
jurisdictionally severable from the continuing link onward from the ISP to the target Internet site, (b)
that ISP-bound traffic was thus "local” under the 1996 Act and the interconnection agreement, and (c)
that ISP-bound traffic was, therefore, subject to Department jurisdiction as an insrastate rather than an
interstate call. The Department noted that other CLECs' interconnection agreements with Bell Atlantic
contained identical provisions and directed Bell Atlantic to treat them accordingly. The Department's
Order claimed no other basis for its assertion of state jurisdiction over ISP-bound traffic (i.e., it asserted
no jurisdictional claim based on state contract law or other legal or equitable considerations, such as the
FCC had noted might underpin some state decisions).

In March, Bell Atlantic moved the Department to modify its Order in light of the FCC's ruling. After
considering the motion and responsive comments, the Department today concludes that the FCC ruling
has superseded its own 1998 Order and has struck down the sole and express basis for its assertion of
state jurisdiction over ISP-bound traffic. The net effect of the FCC's ruling is to nullify MCI WorldCom
Technologies, Inc., D.T.E. 97-116. Relying, then, on Section 252 of the 1996 Act, the Department has
directed Bell Atjantic and the CLECs to negotiate their renewed dispute over payment for handling each
other's ISP-bound traffic. The Department has offered to mediate the dispute, if necessary, and to
arbitrate the matter, if required to.

To guide the parties in their negotiations, the Department has set forth certain views on competition in
telecommunications and on its need to avoid regulatory distortions that falsely mimic competition but, in
fact, simply lead to inefficient, market-entry advantage for certain CLEC/ISP entities through
regulator-imposed income transfers.
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1. INTRODUCTION: THE DEPARTMENT'S ORDER OF OCTOBER 21, 1998

On October 21, 1998, the Department of Telecommunications and Energy ("Department") issued an
Order granting the petition of MCI WorldCom, Inc.(1) ("MCI WorldCom") and directing New England
Telephone and Telegraph Company d/b/a Bell Atlantic-Massachusetts ("Bell Atlantic™) to continue
reciprocal compensation payments(2) for the termination of local exchange traffic to Internet Service
Providers ("ISPs") in accordance with its interconnection agreements. MCI WorldCom Technologies
Inc., D.T.E. 97-116, at 12 (1998) ("MCI WorldCom" or "October Order" or "Order"). The Department
stated that it expected Bell Atlantic to apply its definition of local exchange traffic to all interconnection
agreements between the ILEC Bell Atlantic and other Competitive Local Exchange Carriers ("CLECs").
Id. at 14. ’

In MCI WorldCom, the Department determined that a call to an ISP ("ISP-bound traffic"()) is
functionally two separate services: (1) a local call to the ISP, and (2) an information service provided by
the ISP when the ISP connects the caller to the Internet. Id. at 11. Because the Department decided that a
call from a Bell Atlantic customer to an ISP that is terminated by MCI WorldCom-and by extension,
other CLECs--is a "local call,” for purposes of the subject interconnection agreements, CLECs
transporting and terminating calls to ISPs were deemed eligible for reciprocal compensation. 1d. at
12-13. However, in its Order, the Department explicitly recognized that proceedings pending before the
Federal Communications Commission ("FCC") could require it to modify its holding. Id. at 5 n.11.
Finally, concerns that ISPs in Massachusetts may be establishing themselves as CLECs solely (or
predominantly) to receive reciprocal compensation from Bell Atlantic prompted the Department to
request information that would enable it to determine whether to open an investigation into the
regulatory status of particular CLEC:s. Id. at 13.

I1 . EVENTS SINCE OCTOBER 21, 1998
On November 6, 1998, Bell Atlantic filed a Motion for Extension of the Judicial Appeal Period for all

parties until 20 days after the FCC issues a ruling on reciprocal compensation for ISP-bound traffic. On
November 10, 1998, the Department granted Bell Atlantic’s motion.

Also on November 10, 1998, MCI WorldCom filed a Motion for Reconsideration arguing that a
Department decision to open an investigation into the regulatory status of certain CLECs would be
inconsistent with the Act.() On February 25, 1999, the Department issued an Order denying MCI's
Motion for Reconsideration, finding that the Department’s general supervisory and reguiatory
Jurisdiction permits it to request information from telecommunications carriers and to use that

information in determining whether to open an investigation.$) MCI WorldCom, D.T.E. 97-116-A at 4.

On February 26, 1999, the FCC issued a Declaratory Ruling and Notice of Proposed Rulemaking in
which it decided that jurisdiction over ISP-bound traffic is interstate. In re: Implementation of the Local
Competition Provisions in the Telecommunications Act of 1996, CC Docket No. , Declaratory
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Ruling (rel. Feb. 26, 1999) ("In:eraet Traffic Order"); Inter-Carrier Compensation for ISP-Bound
Traffic, CC Docket No. 99-68, Notice of Proposed Rulemaking (rel. ch. ;.3, 1999) ("NPRM™). The
FCC concluded that ISP-bound traffic does "not terminate at the ISP's local server . . . but continue[s] to
the ultimate destination or destinations, specifically at a[n] Internet website that is often located in
another state.” Intemnet Traffic Order at § 12. Having decided that jurisdiction over ISP-bound traffic is

- determined by the nature of the end-to-end transmission between a caller and an Internet site, id. at §§ 12
and 18, the FCC determined that because ISP-bound traffic is interstate, that jurisdiction over the
question of reciprocal compensation for such traffic, on the claim that it is local, lies with the FCC. Id. at
9 12. However, the FCC reserved for future rulemaking the question of payment for ISP-bound traffic
among LECs. 1d. at § 21. Until that rulemaking is final, state commissions retain some, undefined
measure of authority over ISP-bound traffic-consistent, of course, with the FCC's declaratory ruling on
jurisdiction. Id. at § 22. In the interim, state commissions either may continue, where appropriate, to
enforce existing reciprocal compensation obligations between carriers under interconnection agreements
or may, as needed, modify those obligations based on its findings in the Internet Traffic Order.
Id. at 9§ 25-27. And, citing this Department's concern over "gaming" of reciprocal compensation in its
October Order, the FCC "note[d] that issues regarding whether an entity is properly certified as a LEC if
it serves only or predominantly ISPs are matters of state jurisdiction.” Id., at § 24 and n. 78.

On March 2, 1999, Bell Atlantic filed a Motion for Modification of the Department's MCI WorldCom
Order ("Motion for Modification") asking the Department to determine that its interconnection
agreements do not require reciprocal compensation payments for ISP-bound traffic. Bell Atlantic argues
that because the FCC determined that ISP-bound traffic is interstate and not local traffic, the reciprocal
compensation requirements of the 1996 Act and the FCC's rules do not govern inter-carrier
compensation for this traffic (Motion for Modification at 2). Therefore, Bell Atlantic contends that it is
no longer required to make such payments. Bell Atlantic further states that it will escrow reciprocal
compensation payments for ISP-bound traffic until the Department determines whether to modify MCl
WorldCom L:%).@ The Department originally established deadlines of March 19, 1999 for opponents'
responses to the Motion for Modification and March 26, 1999 for Bell Atlantic's reply to those
responses.

On March 10, 1999, Bell Atlantic responded to objections to its unilateral decision to escrow payments.
Bell Atlantic filed a Motion for Stay Pending Decision on Motion for Modification ("Motion for Stay").
The Motion for Stay sought permission to escrow reciprocal compensation, pending a Department ruling

on its Motion for Modification.(7

The following entities(®) filed comments in response to the Motion for Modification: Teleport
Communications-Boston, Inc., and Teleport Communications Group, as AT&T companies, and AT&T
Communications of New England, Inc. (collectively "AT&T"); Cablevision Lightpath-MA, Inc.
("Cablevision"); Choice One Communications, Inc. ("Choice One™); a coalition of Massachusetts
CLECs and ISPs (the "Coalition"); CoreComm Limited and CoreComm Massachusetts, Inc. (jointly
"CoreComm"); Focal Communications Corporation ("Focal"); Global NAPs, Inc. ("GNAPS");(9)
Intermedia Communications, Inc. ("Intermedia”); Level 3 Communications, Inc. ("Level 3");(19 MCI
WorldCom; NEVD of Massachusetts, LLC ("NEVD"); PaeTec Communications, Inc.; Prism
Operations, LLC ("Prism");{11) RCN-BecoCom, LL.C ("RCN"); and RNK, Inc. ("RNK").{(12) Bell
Atlantic filed reply comments on March 15, 1999.(13) v

On March 23, 1999, the Department issued MCI WorldCom, D.T.E. 97-116-B (1999) ("Escrow Order™)
granting Bell Atlantic interim relief from our prior Order and authorizing Bell Atlantic to place disputed
reciprocal compensation payments in escrow, pending a final decision on its Motion for Modification.

That Order scheduled oral argument on the contending claims, but argument was later postponed.(14)

On March 31, 1999, RNK filed a Motion for Clarification, Suspension of Escrow Order, and
Reconsideration of Escrow Order ("RNK Motion for Clarification”). RNK seeks clarification on five

i points: (1) the relationship of the Escrow Order and specific terms contained in RNK's interconnection
agreement with Bell Atlantic concerning the identity of the escrow agent, the rate of interest on the
escrow account, and the responsibility for escrow costs; (2) whether escrow authority applies to
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reciprocal compensation accrued only after March 23, 1999, the date of the Escrow Order; (3) whether
escrow applies to reciprocal compensation due and payable for traffic only in excess of the 2:1 ratio; (4)
whether the Escrow Order uses differing meanings for the terms "Internet-bound traffic" and
"ISP-bound' traffic; and (5) whether the authority to escrow granted to Bell Atlantic should even apply
to CLECs, like RNK, which provide multiple telecommunications services besides simply serving I1SPs

-(RNK Motion for Clarification at 4-8). Until the Department rules on these issues, RNK argues, the

Escrow Order should be suspended (id. at 8-10). RNK also argues that "extraordinary circumstances,"
particularly the escrow’s adverse financial effect on small start-up CLECs, dictate that the Department
reconsider the Escrow Order (id. at 10-11). Responses to RNK's Motion for Clarification were filed on

April 5, 1999 by Bell Atlantic, GNAPS, and the Coalition.

Finally, on April 16, 1999, GNAPS filed a complaint against Bell Atlantic. The complaint seeks
adjudication of GNAPS's claimed right to receive reciprocal compensation payments for calls that Bell
Atlantic customers make to ISPs, where such customers receive their dial-in connections to the public

switched network from GNAPS.

Comments have been extensive. After reviewing them, the Department sees no need for the oral
argument originally scheduled in its Escrow Order of March 23. Therefore, Bell Atlantic's Appeal of the
Hearing Officer's Ground Rules is dismissed as moot. RNK's Motion for Clarification is addressed in the

context of our ruling on Bell Atlantic's Motion for Modification.(15)
II1. POSITIONS OF THE PARTIES AND COMMENTERS

A. Bell Atlantic

Bell Atlantic claims that the Department's Order in MCI WorldCom must be modified because its
conclusion that ISP-bound traffic was local was based on mistakes of both fact and law regarding
jurisdiction over ISP-bound traffic (Motion for Modification at 8). According to Bell Atlantic, the FCC
in its Intemnet Traffic Order determined, contrary to the Department's finding in MCI WorldCom, that an
ISP-bound call cannot be separated into two components but is a single, uninterrupted transmission from
a caller to a remote website (id.). Bell Atlantic contends that because 1SP-bound traffic is not local, such
traffic is not subject to reciprocal compensation under the Act, the FCC's rules, or any of Bell Atlantic's
interconnection agreements{!6) (id. at 9). Moreover, Bell Atlantic argues, the FCC, contrary to the
Department's October Order and the CLECs' present claim, rejected the argument that because ISPs have
local telephone numbers, calls placed to those numbers are local calls (id.). Bell Atlantic indicates the
fact that the FCC exempted enhanced service providers ("ESPs") from access charges indicates its
understanding that ESPs in fact use interstate access service; otherwise, the exemption would not be
necessary (id.). Furthermore, Bell Atlantic argues, the FCC's recent GTE and Internet Traffic Orders
have made it clear that Internet-bound traffic is interstate and therefore has no severable local component

(id. at 10).

Concerning its contracting intent, Bell Atlantic states that it has not agreed to pay reciprocal
compensation for ISP-bound traffic (Bell Atlantic Reply Comments at 8). Bell Atlantic argues that as a
threshold legal matter and as a matter of contract law, the factual issues raised in the pleadings filed in
opposition to the Motion for Medification may not constitute grounds for a determination that reciprocal
compensation should be imposed for ISP-bound traffic under the interconnection agreements (id.). Bell
Atlantic contends that when the wording of a contract is unambiguous, the contract must be enforced
according to its terms (id. at 8-9). Because the Department has previously determined the agreements at
Issue to be unambiguous, Bell Atlantic argues that the Department should not now admit parole or
extrinsic evidence relating to the parties' intent regarding the agreements (id.). Bell Atlantic argues that
public policy and the impact on CLECs and ISPs have nothing to do with what the contracts actually say
(id.). Accordingly, Bell Atlantic contends that ISP-bound traffic is not eligible for reciprocal
compensation under Bell Atlantic's interconnection agreements and, further, that the CLECs have
already received substantial compensation to which they are not entitled under those agreements (Bell
Atlantic Motion at 10).

With respect to continued reciprocal compensation for ISP-bound traffic, Bell Atlantic states that it does
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not dispute that the-FCC has not precluded the payment of reciprocal compensation for ISP-bound traffic |
in all circumstances, but that the Department's conclusion in MCI WorldCom was not based on any of
g the grounds permitted by the FCC (Bell Atlantic Reply Comments at 5). According to Bell Atlantic, the

FCC stated that state commissions that have ordered the payment of reciprocal compensation for

. Internet-bound traffic might conclude, depending on the basis of those decisions, that it is not necessary
to revisit those determinations (id. at 6). Bell Atlantic notes, however, that MCI WorldCom did not rely
on any of the other bases that the FCC recognized (id.). Bell Atlantic contends, in the alternative, that if
the Department wishes to consider whether reciprocal compensation should continue to be imposed for
Internet-bound traffic, the Department must resolve the disputed factual assertions raised by the parties
in an adjudicatory proceeding that permits the parties to present evidence (id.).

B. CLECS

First, the CLECs point out that the FCC explicitly stated that "nothing in this |§ntern¢t Traffic Order]

precludes state commissions from determining, pursuant to contractual principles or o egal or

equitable considerations, that reciprocal compensation is an appropriate interim inter-carrier

compensation rule pending completion of the [FCC's] rulemaking" (see ¢.g., Intermedia Comments at 5;

}z’ri)sm Comments at 3; Focal Comments at 11; NEVD Comments at 8, citing Internet Traffic Order at §
7).

Next, the CLECs argue that the FCC's ruling on the jurisdictional analysis of calls to ISPs in its Internet
Traffic Order in no way requires the Department to revisit MCI WorldCom; rather, in their view, 1t
reaffirms the Department's Order (see e.g., AT&T Comments at 3, Coalition Comments at 3; MCI
WorldCom Comments at 7-8; CoreComm Comments at 1; RNK Comments at 2). Level 3, for instance,
argues that "the artment was quite clear that the determination it was making was for the purpose of
classifying the c in the Agreement. It was not making a jurisdictional decision.” Level 3 also argues
that the FCC made it clear that its jurisdictional decision on ISP-bound traffic should not interfere with
the decision made by a state commission (Level 3 Comments at 5; see also Choice One Comments at
Q 3-5). According to the CLECs, the Department did not declare that ISP-bound traffic is "local” in the

sense of "jurisdictionally intrastate,” but only that those calls are more appropriately viewed as local
traffic instead of long distance calls. The CLECs contend, therefore, that there is no conflict between
MCI WorldCom and the FCC's Internet Traffic Order (see lq.]g_.l, GNAPS Comments at 6; RCN
Comments at 2, citing MCI WorldCom, D.T.E. 97-116, at 11-13; PacTec Comments at 3). The CLECs
maintain that Be antic chooses to focus only on the FCC's decision concerning jurisdiction, whereas
the FCC specifically recognized the limit of that analysis (MCI WorldCom Comments at 10; CoreComm
Comments at 3, citing Internet Traffic Order at § 20) by stating that "the Commission continues to
discharge its interstate regulatory obligations by treating ISP-bound traffic as though it were local” (MCI
WorldCom Comments at 11; RCN Comments at 4, citing Internet Traffic Order at § 5).

CoreComm asserts that the FCC divided the analysis in its Internet Traffic Order into two parts, "one
focusing on the nature of ISP-bound traffic for the purpose of resolving junsdictional issues and the
other focusing on the separate issue of what sort of regulatory treatment should be accorded such calls"
(CoreComm Comments at 3). CoreComm supports this argument by quoting the first sentence of the
FCC's Internet Traffic Order: "Identifying the jurisdictional and regulatory treatment of ISP-bound
communications requires us to determine how Internet traffic fits within our existing regulato
framework" (CoreComm Comments at 4, citing Internet Traffic Order at § 1 (emphasis addedrgy
CoreComm)). CoreComm argues that the recognizes the difference between "jurisdictional
analysis" and "regulatory treatment” (CoreComm Comments at 4; see also Focal Comments at 10-11).

The CLECs also contend that § 252(e)(1) of the Act gives the states the authority to interpret the
interconnection agreements that they approved (see, e.8., RNK Comments at 3; NEVD Comments at 3).
The CLECs base their arguments on the FCC's statement that "[n]othing in this [Internet Traffic Order],
therefore, necessarily should be construed to question any determination a state commission has made,
Q or may make in the future, that parties have agreed to treat ISP-bound traffic as local traffic under

existing interconnection agreements” (see ¢.g., Coalition Comments at 4; PacTec Comments at 6 n.16;
Level 3 Comments at 5; RCN Comments at 3-4; NEVD Comments at 4, each citing Internet Traffic
Order at § 24). MCI WorldCom contends that "under well-established principles of contract
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construction, parties' intent is determined with respect to the time of cor:itracting, not at some subsequent
date" and at the time when it entered into its interconnection agreement with Bell Atlantic, both it and
Bell Atlantic intended to treat calls to ISPs as local traffic subject to reciprocal compensation (MCI
WorldCom Comments at 14; see also AT&T Comments at 4). In additicn, the CLECs argue that the
FCC identified "illustrative” factors(17) a state commission could consider when determining whether
the parties to an interconnection agreement intended to subject ISP-bound traffic to reciprocal
compensation. Furthermore, the CLECs argue, the Department previously considered these factors and
correctly concluded that ISP-bound traffic is subject to reciprocal compensation under existing
interconnection agreements @? e.g., MCI WorldCom Comments at 12-14; RCN Comments at 5-7;
Intermedia Comments at 4-5; Comments at 5; PaeTec Comment at 5). MCI WorldCom, for
instance, contends that the Department, in MCI WorldCom, considered the factors the FCC identified in
the Internet Traffic Order at § 24, and reached a conclusion that Bell Atlantic and MCI WorldCom
agreed to compensate each other for termination of all local calls by finding that (1) the characteristics of
ISP-bound c are identical to any other local calls, (2) Bell Atlantic and all other carriers charge their
customers local rates for ISP-bound traffic, (3) the ISPs' premises are located within the LATA, thus
meeting the definition of local traffic in its Agreement,{18) and (4) that ISP-bound traffic is subject to
reciprocal compensation obligation for the same reasons that other kind of calls - such as calls to private
networks -~ are subject to reciprocal compensation (MCI Comments at 3-4, 12-13, citing MCI
WorldCom at 10). Accordingly, while the FCC and the Department may consider other compensation
mechanisms in the future, reciprocal compensation under the existing interconnection agreement should
not be modified (Level 3 Comments at 7; Prism Comments at 6-7).

AT&T argues that existing interconnection agreements should remain in full force, pending
renegotiation by the parties and the FCC's completion of its rulemaking on inter-carrier compensation
for ISP-bound traffic (AT&T comments at 6, citing the AT&T-Bell Atlantic Interconnection Agreement
§ 7.3 (providing "Parties shall negotiate in good faith such affected provisions with a view toward
agreeing to acceptable new terms as may be required or permitted as a result of such legislative,
regulatory, judicial or other legal action™)).

The CLEC:s bolster their argument concerning intent by noting that the telecommunication industry's
customn and usage regarding ISP-bound traffic at the time the interconnection agreements were executed
support their assertion that calls to ISPs are considered local and, therefore, subject to reciprocal
compensation.{1?) Even Bell Atlantic, the CLECs contend, recognized that calls to ISPs were local as it
aptly demonstrated in its formal "Reply Comments” submitted in the FCC's proceeding to develop rules
to implement §§ 251 and 252 of the Act (see e.g., Level 3 Comments at 5-6; GNAPS Comments at 3-4,
citing In Re: Implementation of the Local Competition Provisions in the Telecommunications Act of
1996, CC docket no. 96-98, Reply Comments o% %ell Atlantic at 21 (submitted May 30, 1996)). Arguing
in Tavor of an actual compensation mechanism as opposed to a bill and keep arrangement supported by
the CLECs, Bell Atlantic declared that (1) calls to ISPs are local, (2) subject to reciprocal compensation,
and (3) the rates Bell Atlantic proposed for such reciprocal compensation were reasonable (§_Iee_ eg.,
GNAPS Comments at 3-4; Focal Comments at 8; NEVD Comments at 12, citing In Re: Implementation
of the Local Competition Provisions in the Telecommunications Act of 1993:'C§2 docket no. 96-98,

eply Comments of Be antic at submi y 30, . The Cs argue that the fact that
Bell Atlantic did not accurately predict the impact of its proposal (which eventually prevailed) should
not provide a valid basis for Bell Atlantic to repudiate its agreements (Level 3 Comments at 6). While
Bell Atlantic may not have foreseen the traffic imbalance caused by many ISPs opting to take service
from a CLEC, Bell Atlantic should, as the party with the much more substantial sales, marketing, and
technical experience, be assigned any risks associated with its poor foresight (NEVD Comments at 13).

GNAPS further supports the CLECs argument that Bell Atlantic considered dial-up ISP calls as local by
citing to Bell Atlantic’s "comparably efficient interconnection" ("CEI") plans for its own Internet access
service (_sgca %.lg:, GNAPS Comments at 9; Focal Comments at 8-9). In its CEI plans, Bell Atlantic stated
that "[f]or dial-up access, the end-user will place a local call to the Bell Atlantic Internet hub site from
either a local residence or business line or from an Integrated Services Digital Network ("ISDN™)

service” % e.2., GNAPS Comments at 9, citing Amendment to Bell Atlantic CEI Plan to Expand
Service Following Merger with NYNEX at 7, ﬁ%ﬁB Pol 96-09 ( filed May 5, 1997); Focal Comments
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8-9). Accordingly, GNAPS asserts that it is obvious that Bell Atlantic understood fully the general
industry practice on treating ISP-bound calls as local (GNAPS Comments at 9-10)

ISP-bound traffic as non-local in the same manner as other traffic with all the characteristics of local

. calls was excluded from reciprocal compensation obligations (PaeTec Comments at 6 (claiming that the
Bell Atlantic-MCI WorldCom interconnection agreement specifically identifies Feature Group A traffic
as not subject to reciprocal compensation)). Because ISP-bound traffic was not excluded, PaeTec argues,
Bell Atlantic's attempt to exclude such traffic now from its reciprocal compensation obligations is
entirely a post hoc rationale now that the balance of this traffic goes against it (id. at 6-7). Moreover,
PaeTec states, Bell Atlantic has a serious credibility problem with respect to this issue: if Bell Atlantic
now is to be believed that it never intended to include ISP-bound traffic within the reciprocal
compensation provisions of its interconnection agreement with MCI WorldCom, then one must also
believe that Bell Atlantic intended to transport and terminate all traffic originated by a MCI WorldCom
customer to a Bell Atlantic customer that happened to be an ISP, without any compensation at all from
MCI WorldCom (id. at 8). RNK argues that another indication that Bell Atlantic intended ISP-bound
traffic to be "local” for reciprocal compensation purposes is the fact that Bell Atlantic has paid for and
accepted credit for local traffic that included ISP-bound calls (RNK Comments at 2). RNK thus makes a
"course of conduct under the contract” argument to supplement the "usage of the trade” argument raised
by GNAPS (GNAPS Comments at 9-10).

With respect to state law grounds, the CLECs argue the Department has authority to require reciprocal
compensation for Internet-bound traffic as acknowledged in MCI WorldCom (Prism Comments at 3-4;
RNK Comments at 3; NEVD Comments at 4). Prism argues that there is no federal law that prohibits
applying reciprocal compensation to non-local calls, and points to the FCC's statement that "[i]n so
construing the statutory obligation, we did not preclude parties from agreeing to include interstate traffic
(or non-local intrastate traffic) within the scope of their interconnection agreements, so long as no
Commission rules were otherwise violated” for support (Prism Comments at 7, citing Internet Traffic
Order at § 24); see also, NEVD Comments at 7). In addition, the CLEC:s also argue applying the fact
that ISP-bound traffic has been exempt from interstate access charges establishes that such traffic is
subject to reciprocal compensation (see e.g., Prism Comments at 6; PaeTec Comments at 5; NEVD
Comments at 6). The CLECs argue that, pursuant to the FCC's Intemnet Traffic Order, "state
commissions, not this Commission, are the arbiters of what factors are relevant 1n ascertaining the
parties’ [contracting] intentions” (PacTec Comments at 9, citing Internet Traffic Order at § 24). Referring
to G.L. c. 106, § 1-205(5), PacTec asserts that because there are no express or implied terms in the
interconnection agreement excluding the usage of trade that a telephone call to the telephone number of
an ISP terminates when the call is answered, that usage of trade must be considered part of the definition
of reciprocal compensation in the interconnection agreement” (PacTec Comments at 10-11).

g PaeTec argues that Bell Atlantic, in its interconnection agreements, could have specifically carved out

The Coalition asserts that if calls to ISPs are interstate as explained in FCC's ruling, then one may need
to question how Bell Atlantic can carry such traffic because it currently lacks the authority to do so until
it meets the requirements § 271 (Coalition Comment at 6). In addition, the Coalition contends that if the
Department were now to adopt the single transmission analysis used in the FCC's ruling, then serious
questions would arise concerning the consistency of this new analysis with the segmented transmission
analysis used in Voice Mail, D.P.U. 97-101 (1998) (id. at 7). Lastly, the Coalition points out that there is
"a significant question of estoppel and reliance on such practice by the CLECs that have expended very
significant financial and human resources based upon the established practice that traffic to ISPs requires

ILEC payment of reciprocal compensation” (id. at 7).

Regarding public policy concerns, RNK asserts that growth of the Internet is in the public interest and
that the absence of reciprocal compensation will result in irreparable harm to CLECs and Massachusetts'
consumers (RNK Comments at 5-6). The CLECs also contend that sound economic policy and
regulatory fairness require full compensation for their significant network costs related to delivering
calls to ISPs (Cablevision Letter at 2; GNAPS Comment at 4; Focal Comments at 7; RNK Comments at

6; NEVD Comment at 14).
Conceming the due process issues, MCI WorldCom contends that if the Department were to reconsider
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any issue, the proper procedure would be for the Department to hold an evidentiary hearing in order to
investigate the parties’ intent regarding calls to ISPs at the time they entered into the interconnection
agreements (MCI WorldCom Comments at 17-18). RCN argues that the Department should leave MCI
WorldCom in full force pending the completion of evidentiary hearings on whether the Order continues
to be valid (RCN Comments at 7). GNAPS asserts that if the Department wishes to make a

- re-determination on the intentions of the parties in the affected agreement, the Department should
conduct an evidentiary hearing to explore how the factors identified in the FCC's Internet Traffic Order

apply (GNAPS Comments at 8).

IV. ANALYSIS AND FINDINGS
« Effect of the Federal Communications Commission's Intemet Traffic Order

on the Continued Validity of the Department's Order in MCI WorldCom

On February 26, 1999, the FCC declared that the 1996 Act, 47 U.S.C. sec. 251(b)(5), mandated
reciprocal compensation for the transport and termination of local traffic only. The FCC further held that
this mandate does not extend to ISP-bound traffic, because ISP-bound traffic is not local but is interstate
Jor purposes of the 1996 Act's reciprocal compensation provisions. ISP-bound traffic is thus not subject
to state enforcement under the 1996 on the grounds that it is local traffic. Internet Traffic Order at 4§ 12

and 26 n. 87.

In ruling in favor of Federal versus state regulatory jurisdiction over ISP-bound traffic and in construing
47 U.S.C. sec. 251(b)(5), the FCC focused on the"end-to-end" nature of the Internet communication.
The initiating caller or customer is one "end" of the communication, and the terminating "end" is the
web or other Internet site called by the customer. The FCC rejected arguments that would segment such
traffic into intra- and inter-state portions and thereby also rejected a consequent, artificial segmentation
of jurisdiction. Id. at § 11. The FCC noted that it "analyzes the totality of the communication when
determining the jurisdictional nature of a communication . . . [and] recognizes the inseparability, for
purposes of jurisdictional analysis, of the information service and the underlying telecommunications."
Id. at § 13. The FCC considers each such commercial transaction as "one call” "from its inception to its
completion” and accordingly rejects the jurisdictional limitation implied by arbitrarily isolating the
initial part of the call from the rest of the stream of interstate commerce. 1d. at § 11.(29

This line of analysis is certainly not surprising or even novel. For decades, decisional law has
expansively analyzed questions of Federal versus state jurisdiction under the Commerce Clause, U.S.
Const. Art. ], sec. 8, cl. 3, in this way. See, e.g., Karzenbach v. McClung, 379 U.S. 294 (1964)
(practically unlimited view of the reach of Congress to local activity under the Commerce Clause if
effect on interstate commerce can be posited). Unless and until modified by the FCC itself or overturned
by a court of co‘r;:ﬁetent jurisdiction,(21) the FCC's view of the 1996 Act must govern this Department's
ex?'g:?se of its authority over reciprocal compensation; and the FCC so advises us. Internet Traffic Order
at . i

In October 1998, the Department had ruled on this very same, jurisdictional question in MCI

WorldCom, D.T.E. 97-116.22) On March 2, 1999, Bell Atlantic moved the Department to modify its
mc'r In m_ ClI WorldCom in light of the FCC's Internet Traffic Order. Bell Atlantic's Motion for
Modification, at 10, states that ISP-bound traffic "is now, and always has been, interstate traffic . . . , and
CLEC:s have received substantial compensation to which they are not entitled under those [i.e., their
respective interconnection] agreements.”

;:; MCI WorldCom, the }).cpanbxgent. construed the }_996 Act as conferring jurisdiction upon it to hear
oridCom’s complaint about interpretation of its interconnection a ent with Bell Atlantic.
MCI WorldCom, D.T.E. 97-116, at 5. In exercising this g )

Jurisdiction, the Department found "that a call from a Bell Atlantic[-Massachusetts] customer that is
terminated by MCI WorldCom to an ISP is a 'local call,’ for purposes of the definition of local traffic in
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the Agreement [between Bell Atlantic and MCI WorldCom], and, as such, is eligible for reciprocal
compensation.” Id; at 5, 12-13. The Department noted that although the parties to the matter had "raised
numerous issues,” the Department's Order "need only address the question of whether a call terminated
by MCI WorldCom to an ISP is local, thus qualifying it for reciprocal compensation under MCI
WorldCom's interconnection agreement with Bell Atlantic." 1d., at 6 (emphasis added). The
- Department's October Order thus confined its enquiry in this matter solely and exclusively to whether
the ISP-bound traffic in question was "local” (i.e., intrastate) or interstate calling. This limitation of the
basis for the Department's holding was express; and no other basis may be reasonably inferred from the
Order. The October Order's effectiveness was thus ransom to the validity of its legal or jurisdictional
conclusion.

To repeat, lest it be misunderstood: there was no other basis for the Department's holding in MCI
WorldCom, D.T.E. 97-116. If that express legal basis were to prove untenable (as, in the event, it has),
the effectiveness of the Order could not hold. And the Department recognized and acknowledged as
much. Id.,at 5n. 11 and 6 n. 12. _

As it happens, the Department's "two-call” theory cannot be squared with the FCC's "one-call” analysis.
In rendering its "two-call" decision on reciprocal compensation for ISP-bound traffic, the Department
twice acknowledged that FCC authority over the question may trump or supersede the Department's.
Noting that the FCC might exercise its superior jurisdiction in a manner inconsistent with the
Department's view of the law, the Department twice observed that, in that event, its own Order might
require modification or change. 1d. That twice-repeated caution{23) of the risk attendant on proceeding
with reciprocal compensation for ISP-bound traffic before the FCC spoke appears to have been
discounted or to have gone unheeded, if one is to judge from the numerous filings in response to Bell
Atlant:;::(:i’s;l Motion for Modification. The substance of these filings is rehearsed above and need not be
Tepeated here. ‘

MCI WorldCom also expressed reservation that an enterprise "established solely {(or predominately) for
the purpose of funneling traffic to an ISP (particularly if that ISP is an affiliate) . . . may jeopardize its

Q regulatory status and entitlements as a local exchange carrier.” Id., at 13. The reservation was over the
potential for "gaming" the regulatory scheme--with the consequence of siphoning off revenues but
achieving no advance in true, efficient competitive entry.(24) This reservation was the subject of a
motion for reconsideration by MCI Telecommunications Corporation, addressed by the Department in
MCI WorldCom Technologies, Inc., D.T.E. 97-116-A (1999). The significance of the reservation was
recognized in Internet Tmf%mr, at 924 n.78.

In its October Order, the Department exercised its authority to resolve the MCI WorldCom complaint.
The Departnent based its Order on the express and exclusive premise that "[a] call to an ISP is
functionally two separate services: (1) a local call to the ISP, and (2) an information service provided by
the ISP when the ISP connects the caller to the Internet." MCI WorldCom, D.T.E. 97-116, at 11, 12-13.
To be sure, the FCC evidenced discomfort in trumping states’ authority under Section 251(b)(5) and
spoke equivocally about the effects of its declaratory order on decisions already taken by state
commissions such as the Department. Internet Traffic Order at ] 27 and 28.(25) Even so, the message
for the Department's MCI WorldCom Order cannot be mistaken.

The Department based its October Order on a mistake of law, i.e., on an erroneous characterization of
ISP-bound traffic and on a consequently false predicate for concluding that jurisdiction was intrastate.
By basing its jurisdictional analysis and finding on a mischaracterization of the nature of ISP-bound
traffic, the Department exceeded its grant of state regulatory authority under the 1996 Act. Although the
vague and equivocal terms of Paragraph 27 of the FCC's Internet Traffic Order may suggest that some
state commissions "might conclude” that their reciprocal compensation orders remain viable, the FCC
has, to put the matter baldly, rendered the DTE's October Order in MCI 'Wor'ldCom—as a practical
matter-a nullity. Pace the FCC's consoling notion that some states’ orders might stand on state

Q "contractual principles or other legal or equitable(26) considerations," Internet Traffic Order at § 27, our

Order stood squarely, expressly, and exclusively on a "two call” premise. That foundation '
crumbled.27) There is no alternative or supplemental finding in our October 1998 Order to rely on in
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mandating continued reciprocal compensation for ISP-bound traffic. In view of the FCC's practical
negation of the legal and analytic basis of our October Order, we see no logical alternative to vacating
that Order in response to the Motion for Modification. We hereby vacate MCI WorldCom, D.T.E.

97-116. .

-Unless and until some future investigation of a complaint, if one is filed, concerning the instant
interconnection agreement determines a different basis for such payments, there presently is no
Department order of continuing effect or validity in support of the proposition that such an obligation
arises between MCI WorldCom and Bell Atlantic. Although MCI WorldCom and Bell Atlantic may still
disagree about reciprocal compensation obligations under their interconnection agreement, there is-post
February 26, 1999-no valid and effective D.T.E. order still in place to resolve their dispute. Unsatisfying
as it may be to say so, all that remains is a now-unresolved dispute.

The consequences may be adverse for enterprises that acted aggressively in reliance on the nullified and
now-vacated Department decision in MCI WorldCom's favor (ignoring the Department's express
warnings that its decision could be changed by FCC findings). But no amount of wishful thinking can
our justify clinging to a vitiated decision; nor can it empower the Department to countermand what the
FCC has determined. The attempt of some parties and commenters to base their arguments on the vague
terms of Paragraph 27 of Internet Traffic Order is futile. If that paragraph has any effective meaning (a
matter open to doubt, given the FCC's reference to its pending rulemaking), then surely it is that only
those pre-26 February decisions by state commissions founded, not on a "two call” jurisdictional theory,
but rather on state contract law or some "other legal or equitable considerations” might yet remain
viable-at any rate, "depending on the bases of those decisions” and, of course, "pending the completion
of the rulemaking” the FCC initiated. Internet Traffic Order at § 27. It seems patent that the FCC had in
mind state decisions already, or yet to be, taken(Z8)--and that only to the extent such decisions might fit
this vague criterion. The Department's October Order was not so based-with the result that, were that
Order not vacated, it would float, untethered, in a jurisdictional void. MC] WorldCom may choose to
renew its complaint upon some claim that Massachusetts contract law "or other legal or equitable
considerations” give rise to mutual obligation on its and Bell Atlantic's parts to pay reciprocal Q
compensation for ISP-bound traffic, even despite the FCC's jurisdictional pronouncement.(2)

ilcciw useful such a renewal might be is not predictable. We suggest a perhaps more promising course
ow.

Pending, however, such a renewal of the complaint and ultimate resolution of the matter, Bell Atlantic's
Motion for Modification of March 2, 1999 is granted, in that the Department's Order in MCI WorldCom,
D.T.E. 97-116, is vacated. Although that Order adjudicated only the Bell Atlantic-MCI WorldCom
dispute, it professed to have broader implication (see Section IV of the October Order); and so, the
suggested, broader applicability of that Order must, since the issuance of Intemet Traffic Order, be
doubted. MCI WorldCom, D.T.E. 97-116 at 14. However, Bell Atlantic has acted, since the October
Order, on the understanding that our findings in MCI WorldCom applied to all interconnection
agreements; and now a corresponding but converse understanding based on the instant Order appears
warranted. In fact, as far as reciprocal compensation payments not made to MCI WorldCom or other
CLECs as of February 26, 1999 are concerned,3% no currently effective Department order categorically
requires Bell Atlantic to pay, in some way, for handling CLECs' ISP-bound traffic. Bell Atlantic has
proppseq making payments under its interconnection agreements at a ratio not in excess of 2:1(
gemctxtr;:dUng-touoﬁginaﬁng traffic).(31) This arrangement is reasonable for the nonce, i.e., until the dispute
is s . :

Reciprocal compensation need not be paid for terminating ISP-bound traffic (on the grounds that it is

local traffic), beginning with (and including payments that were not disbursed as of) February 26, 1999.

Yet it still appears there were and may still be costs incurred by local exchange carriers in terminating

such traffic. These transactions are not, however, "local” within the meaning of Section 5.8 of the Bell
Atlantic-MCI WorldCom Interconnection agreement. During negotiations, the parties to this agreement .
may determine that adequate pricing and other terms for these transactions are already governed by other J
contract provisions (and, certainly, arguments along these lines have been advanced in the CLECs'

. ! 5
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comments; see Section II1.B. supra). Or else, accepting or at Jeast acquiescing in our view of Section 5.8

of the interconnection agreement, they may jointly conclude that the present agreement is silent on the

point and needs to be supplemented to provide new terms for these mutual services. They are free to
arrive at either judgment in coming to terms over the present dispute.(32) The best outcome is for Bell
Atlantic and MCI WorldCom (or other CLECs where other interconnection agreements are concemned)

- to arrive at a resolution themselves. A far less satisfactory outcome is for the Department to have to
interpret, or even to supply, terms, because the parties cannot agree. If the parties act wisely, it need not
come to that, however. "Section 252 sets up a preference for negotiated interconnection agreements."
AT&T Corp. v. Iowa Utilities Board, _ U.S. at __, 119 S.Ct. at 742 (Thomas, J., dissenting).
Accordingly, we strongly advise potential complainants to follow this more promising and, in fact,
statutorily preferred route before initiating any complaint based on "contractual principles or other legal
or equitable considerations” with the Department. Moreover, it would be inefficient to have parallel
complaint adjudications going on while mediation or arbitration is under way.

The FCC has tentatively concluded that "the inter-carrier compensation for this telecommunications
traffic should be governed prospectively by interconnection agreements negotiated and arbitrated under
sections 251 and 252 of the 1996 Act. Resolution of failures to reach agreement on inter-carrier
compensation for interstate ISP-bound traffic then would occur through arbitrations conducted by state
commissions, which are appealable to federal district courts.” Internet Traffic Order at § 30. Although
the FCC has not formally adopted this tentative conclusion, in the currently unresolved of inter-carrier
compensation for ISP-bound traffic in Massachusetts (i.e., apart from 2:1 payments for the nonce), we
expect carriers to begin the voluntary negotiation process provided in section 252 of the 1996 Act, in
order to establish, insofar as may be warranted, an inter-carrier compensation mechanism that would
apply to compensation for all ISP-bound traffic that was not disbursed as of February 26, 1999, as well
as all later-occurring ISP-bound traffic. If need be, we would be willing to provide a Department
mediator to facilitate agreement, pursuant to the mediation provision of section 252(a)(2). If these
negotiations do not resolve the present interconnection agreement dispute, the Department can arbitrate
the matter under section 252(b). At that time, consistent with the discretion we have been given by the
Q FZC (at least until the NPRM is settled), the Department would resolve whatever issues are put before it.

But such formal process implies time, and time's value in business suggests that the parties would be
better off themselves resolving the matters that divide them.

We note also.that termination of the obligation for reciprocal compensation payments for ISP-bound
traffic (because that traffic is no longer deemed local) removes the incentive for CLEC:s to use their
regulatory status "solely (or predominately)" to funnel traffic to ISPs. This development also removes
the need for any further Department inquiry into the regulatory status of certain CLECs, the question
raised by the October Order. B. Competition and Efficient Entry

Having, then, assessed the effect of the FCC's declaratory ruling on our October Order, we turn to larger
policy questions about the role of the Department in promoting efficient entry by new providers. The
many comments filed in this case, asserting the importance of requiring reciprocal compensation for
ISP-bound traffic to advance toward the policy goal of promoting competition in the local exchange,
make clear that it is necessary for this Department to express to the negotiators its views on what
competition really means.

Much futile debate in public utility regulation, especially in the current environment of developing
markets, revolves around unexamined or sometimes distorted use of the terms 'competition’ and its
derivative 'competitive’. Loose, misleading, or self-serving meaning often underlies disputes and sows

confusion.(33)
It underlies this dispute as well.

In so saying, we do not prejudge any formal renewal or f)rosecution of the dispute before us last October,

where such a renewal might rest "on contractual principles or other legal or equitable considerations,” as

Q distinct from general policy arguments. But, as the parties and commenters in this docket will be
negotiating, we believe it would be useful to highlight, in general terms, how the Department views
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- underlying policy and economic issues. Otherwise, the parties must negotiate in a vacuum. In addition,
certain of the interconnection agreements are coming due for renewal, e.g., MediaOne's agreement.

- The unqualified payment of reciprocal compensation for ISP-bound traffic, implicit in our October
Order’s construing of the 1996 Act, does not promote real competition in telecommunications. Rather, it

.enriches competitive local exchange carriers, Internet service providers, and Internet users at the expense
of telephone customers or shareholders. This is done under the guise of what purports to be competition,
but is really just an unintended arbitrage opportunity derived from regulations that were designed to
promote real competition.34 A loophole, in a2 word. There is, however-and we emphasize this
point-nothing sinister or even improper about taking advantage of an opportunity such as the one
presented by our October Order. One would not expect profit-maximizing enterprises like CLECs and
ISPs, rationally pursuing their own ends, to leave it unexploited. Create an opportunity and inventive
enterprise will seize upon it. It was ever thus. But regulatory policy, while it may applaud such displays
of commercial energy, ought not create such loopholes or, once having recognized their effects, ought

not leave them open.

Real competition is more than just shifting dollars from one person's dpocke:*t to another's. And it is even
more than the mere act of some customers’ choosing between contending carriers. Real competition is
not an outcome in itself—it is a means to an end.(33) The "end" in this case is economic efficiency, which
Baumol and Sidak have defined as "that state of affairs in which, as the specialized literature of welfare
€conomics recognizes, no opportunity to promote the gcncral welfare has been neglected. Such an
opportunity is defined as the availability of a course of action that will benefit at least some individuals,
in their own estimation, in a way not achieved at the expense of others." Toward Competition in Local
Telephony, at 24 (emphasis added).(36¥37 Failure by an economic regulatory agency to insist on true
competition and economic efficiency in the use of society’s resources is tantamount to countenancing
and, to some degree, encouraging waste of those resources. Clearly, continuing to require payment of
reciprocal compensation along the lines of our October Order is not an opportunity to promote the
general welfare. It is an opportunity only to promote the welfare of certain CLECs, ISPs, and their

customers, at the expense of Bell Atlantic's telephone customers and shareholders. .

The Department has consistently rejected attempts over the years to make some customers and
competitors better off at the expense of others, all in the name of promoting competition. For example,
when the propriety of stranded cost recovery was being debated for the electric industry, the Department
(with the sanction of the Supreme Judicial Court and of the General Court(3%)) found that electric
companies should have an opportunity to recover all of their prudcntg;incurred, non-mitigable stranded
costs. This decision was (and still is) opposed by some on the claim that it purportedly reduces the
benefits of competition; but the Department has rejected the notion that the mere shifting of costs to
other customers or shareholders can be considered a "benefit" of competition. Similarly, in its recent
decision in the natural gas unbundling docket, the Department stated:

Our role is not to guarantee the success of entrants. Rather, our role is to put in place the structural
conditions necessary for an efficient competitive process — one where marketplace decisions of both
producers and consumers are made on the basis of incremental costs. An efficient, unbundled gas
industry framework would allow customers to compare the LDCs'[local distribution companies]
incremental costs to marketers' incremental costs. However, this comparison cannot be made if historic
cost commitments are imposed asymmetrically on the LDCs. In other words, if LDCs must include the
inefficient costs of past commitments in their prices, while marketers are not required to include those
costs for customers wlgo choose to migrate, then marketplace decisions, at least in the near term, are
being made on the basis of an asymmetric allocation of historic cost responsibility, not on the basis of
incremental costs. This does not lead to efficient competition.

Gas Unbundling, D.T.E. 98-32-B, at 30 (1999) (footnote omitted).

@

As the FCC has noted, reciprocal compensation payments for ISP-bound traffic are probably not
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cost-based. Internet Traffic Order at § 29. The revenues generated by reciprocal compensation for that
incom’ng traffic are most likely in excess of the cost of sending such traffic to ISPs.3%) ISP-bound
traffic is almost entirely incoming, so it generates significant reciprocal compensation payments from
Bell Atlantic to CLECs, an imbalance which enables CLECs to increase their profits or to offer
Q attractive rates and services to Internet service providers-or to do both. Not surprisingly, ISPs view
. themselves as beneficiaries of this "competition” and argue fervently in favor of maintaining reciprocal
compensation for ISP-bound traffic. However, the benefits gained, through this regulatory distortion, by
CLEC:s, ISPs, and their customers do not make society as a whole better off, because they come
artificially at the expense of others.

‘Where an increase in income results from regulatory anomaly, rather than from greater competitive
efficiency in the marketplace, a regulator is well advise to take his thumb off the scale. We do so today.
Arguing that we should not correct the distortions created by reciprocal compensation payments because
they benefit ISPs and their customers is much like saying that one should not encourage people to quit
smoking, and so avoid adverse personal and public health consequences, merely because some members
of society make a living growing tobacco. Decisions like this should be driven by concems for overall
societal welfare-and not by concern for preserving the hothouse environment of an artificial market

niche.(40)
C. A Further Word about the Department's October Order

The foregoing analysis makes clear how the FCC's Internet Traffic Order affected MCI WorldCom,
D.T.E. 97-116, but may raise the question of why, in the first place, we required Bell Atlantic Tast
October to pay reciprocal compensation for ISP-bound traffic. We did so nor because we felt that it was
a good policy or that it promoted competition, bur because we felt bound by the then-current state of
decisional law, relying to a large degree on the FCC's own previous pronouncements to the effect that
Internet calls represented two distinct services (particularly, the FCC's prior treatment of ESPs as
discussed in Internet Traffic Order, at § 5¢41)). However, unease with the result did prompt the question
of whether certain enterprises had nominally established themselves as CLECs "solely (or
Q predominately)” to benefit from reciprocal compensation. That unease underlay the caution that the
October Order would have to be reconsidered, were the FCC later to undercut its legal footing. In
October, it appeared that the FCC's previous "two call” analysis was determinative of the issue. Then
Internet Traffic Order clarified the FCC's earlier two-service analysis and fatally undercut our conclusion
that ISP-bound traffic had to be deemed local under the interconnection agreement.

Some commenters have argued that Internet Traffic Order does not require us to modify our October
decision. We disagree for the reasons already stated, but that it not the point. The real question for us is
not whether the FCC's February decision requires us merely to modify our October decision, but
whether we should cast about for some reason, any reason, to sustain that questionable result.(42) On the
contrary, we view the FCC's decision as "liberating," in that it gives us the discretion to do what we
would have liked to have been able to do back in October-namely, to get the parties to the
interconnection agreement to set rationally based, economic bounds on reciprocal compensation
t1;;=.§nm:nts for ISP-bound traffic. The negotiations we have directed should be able to accomplish just

A X

In conclusion, we observe that there have been calls for regulators to apply a battery of )
telecommunications regulatory requirements, including access charges, universal service levies, and
service-territory obligations, to the Internet and ISPs. We do not agree with this approach. As noted by
the FCC, the Intemet has been successful beyond the wildest imagining--in large part because it has
generally operated outside of a confining regulatory framework. Internet Traffic Order at § 6.

However, the Internet should not benefit from CLECs' and ISPs' "gaming" regulation, either. Certain
CLECs and ISPs have figured out a way to use reciprocal compensation--a regulatory requirement
originally designed to promote local telephone exchange competition for all customers--as a revenue
Q source for increased profits, lower Internet access costs, and maybe even improved Internet access. But
someone else is "picking up the tab." In the near-term, that "someone else” appears to be Bell Atlantic.
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But perhaps{43), ovar the longer term, it could be Bell Atlantic's telephone customers under the price-cap
regime, NYNEX Price-Cap Order, D.P.U. 94-50, at 181-83 (1995), if the Department were on its own to
insist on imposing some other basis ISP-bound reciprocal compensation on the agreement and if that
insistence amounted to an exogenous regulatory variable, imposed despite the FCC's jurisdictional
declaration in Internet Traffic Order. ‘

Perpetuating this regulatory distortion would not be rational: the Internet is powerful enough to stand on
its own, without such effective subsidies. Ending this regulatory distortion would encourage efficient
investment in Internet and other telecommunications technology. Efficient investment promotes real
competition that benefits all customers. Few, if any, may have foreseen this potential for distortion when
the 1996 Act became law. But the FCC's negation of the legal basis for MCI WorldCom, D.T.E. 98-116,
requires that we review and correct, not willfully cling to, demonstrated error. It would be regrettable to
forego an opportunity to bring about a rational economic result. As the parties to the instant and other
interconnection agreements attempt to sort out their disputes, they need to consider the Department's
policy disposition if it is ultimately called upon to supply the solution. K

V.ORDER
After due consideration, it is hereby
ORDERED: That the Motion for Modification, filed by New England Telephone and Telegraph

Company d/b/a Bell Atlantic-Massachusetts on March 2, 1999, is ALLOWED in that the Order of
October 21, 1998 in MCI WorldCom Technologies, Inc., D.T.E. 97-116, is hereby VACATED; and it is

FURTHER ORDERED: That the Motion for Clarification, Reconsideration and Suspension of Escrow
Order, filed by RNK, Inc. on March 31, 1999 (which incorporates by reference the Letter for Specific
and Expeditious Relief, filed by RNK, Inc. on March 31, 1999) is DENIED; and it is

FURTHER ORDERED: That New England Telephone and Telegraph Company d/b/a Bell
Atlantic-Massachusetts shall not be required, until further notice from the Department or until
negotiations result in different payment terms, to escrow any reciprocal compensation payments for
Internet-bound traffic or be required to maintain the present escrow arrangement; and it is

@

FURTHER ORDERED: That New England Telephone and Telegraph Company d/b/a Bell
Atlantic-Massachusetts shall not be required to make reciprocal compensation payments, in excess of a
2:1 terminating-to-originating traffic ratio, beginning with any payments made or to be made after (and
including payments undisbursed as of) February 26, 1999.

By Order of the Department,

James Connelly, Commissioner

W. Robert Keating, Commissioner

Paul B. Vasington, Commissioner ' Q
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Pursuant to § 252(e)(6) of the Telecommunications Act of 1996, appeal of this final Order may be taken
to the federal District Court or the Federal Communications Commission. Timing of the filing of such
appeal is governed by the applicable rules of the appellate body to which the appeal is made, or in the
absence of such, within 20 days of the date of this Order.

CONCURRING AND DISSENTING OPINION OF JANET GAIL BESSER, CHAIR AND EUGENE
J.SULLIVAN, JR., COMMISSIONER

I. INTRODUCTION

Although we agree that the FCC's Intemnet Traffic Order invalidated the factual two-call premise of the
Department's October Order, we disagree with the majority’s conclusion that this invalidation
automatically serves to relieve Bell Atlantic from any and all obligations to pay compensation for
ISP-bound traffic terminated by CLECs. D.T.E. 97-116-C at 25, 40. For the reasons stated below, we
believe that the Department should determine whether existing interconnection agreements require the
parties to pay reciprocal compensation for this traffic. In addition, we would have required Bell Atlantic
to continue to escrow the disputed payments while this matter is determined. Finally, we would strongly
encourage the disputants to negotiate new commercial arrangements regarding this traffic. Accordingly,
we concur in part, and dissent in part from the majority’s decision.

I1. DISCUSSION
A. The Department's October Order

The Department's October Order explicitly and clearly limited the basis for its conclusion that calls
terminated by CLECs to ISPs qualified for reciprocal compensation by determining only that such calls
were "local." MCI WorldCom at 6. Although the parties in that proceeding raised numerous issues,
including various substantive policy and economic reasons for paying reciprocal com tion, the
Department never explored these issues through hearings and discovery. 1d. The October Order made no
findings with respect to any other bases for reciprocal compensation nor did that Order specifically claim
that other bases did not exist. Id. Rather, the October Order clearly determined, relying solely on a
two-call analysis,{(44) that ISP-bound traffic constitutes "local" traffic thus "qualifying it for reciprocal
compensation.” 1d. at 12-13.

B. The Effect of the Intemet Traffic Order on the Department's October Order

On February 26, 1999, the FCC determined that ISP-bound traffic was considered interstate based on a
one-call analysis. Internet Traffic Order at 1§ 1,3. We agree with the majority that this decision removes
the basis we used to support our conclusions in the October Order. However, we disagree with the
majority’'s view of the immediate consequences of the Internet Traffic Order for our October Order.
Without the local call basis, and without deciding the validity of any other potential bases, the majority
concludes that Bell Atlantic is no longer obligated to pay reciprocal compensation for ISP-bound traffic.
D.T.E. 97-116-C at 25, 40. :

The conclusion that Bell Atlantic is no longer obligated to pay reciprocal compensation ignores the fact
that Bell Atlantic had been paying reciprocal compensation well before issuance of the October Order.

MCI WorldCom at 1-2, n.6. Thus, if our October Order is in fact a "nullity"(43) as the majority states,
DTE 97-T16-C at 24, then the logical conclusion would be that Bell Atlantic should revert back to
paying full reciprocal compensation pursuant to its interconnection agreement until such time as the
Department determines whether other legitimate sources of support for this obligation exist.(46) Interet
Traffic Order at § 24.

Moreover, we do not find anything in the Internet Traffic Order that supports the conclusion that MCI
WorldCom should be vacated. D.T.E. 97-TT6-C at 40. We do not agree that the MCI WorldCom Order
no longer gives rise to any rights or obligations; rather, we believe that the MCI WorldCom Order was
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valid at the very least until issuance of the Intenuet Traffic Order.(47) We therefore disagree with the
majority's decision that Bell Atlantic is not required to pay funds due before issuance of the Internet
Traffic Order. D.T.E. 97-116-C at 28 n. 30.

Finally, we also strongly disagree with the majority's suggestion that the Internet Traffic Order may have ‘
eliminated any and all obligations for Bell Atlanti¢ ever to have paid any reciprocal compensation for
ISP-bound traffic. While we may agree that Bell Atlantic's obligation to pay reciprocal compensation for

this traffic was called into question on February 26, 1999, that ruling merely changed the state of the law

from that date forward. Reciprocal compensation paid from Bell Atlantic to the CLECs before that date

was made pursuant to valid, legal obligations, consistent with state policy, and we disagree with any
intimations to the contrary by the majority.

The Internet Traffic Order requires the Department to resume the investigation we thought we had
concluded in October 1998. The FCC recognized that this might be the case for a number of state

commissions, stating that it \

recognize[s] that our conclusion that ISP-bound traffic is largely interstate might cause some state
commissions to re-examine their conclusion that reciprocal compensation is due to the extent that those
conclusions are based on a finding that this traffic terminates at an ISP server, but nothing in this
Declaratory Ruling precludes state commissions from determining, pursuant to contractual principles or
other legal or equitable considerations, that reciprocal compensation is an appropriate interim
inter-carrier compensation rule pending completion of the rulemaking . . . . (emphasis added).

Internet Traffic Order at § 27.

The majority views the authority granted to state commissions in § 27 as "vague" and "equivocal.”
D.T.E. 97-116-C at 24. However, we believe that this interpretation is not warranted. First, we have
statutory obligations to fully investigate and adjudicate disputes subject to our jurisdiction. G.L. ¢. 30A;
see also G.L. ¢, 159, §§ 12(d), 16, 19, 20. We should not prejudge whether arguments yet to be put forth
by litigants have or lack ment without the benefit of a compiete record developed with the fundamental
due process rights of cross-examination and rebuttal. Second, the majority chooses to read § 27 in light
of Commissioner Michael K. Powell's concurrence. However, a concurring opinion (or, we
acknowledge, a dissenting one for that matter) does not make the law. Consequently, we would accept
the FCC's majority view and the authority it grants to state commissions as controlling until lawfully set
aside, either by a reviewing court or a subsequent FCC decision. We note the difference between a
suggestion that we "might” want to or need to "re-examine" our earlier conclusion, and an order from the
FCC or other appellate body vacating, nullifying, remanding, or overruling our MCI WorldCom
decision. Furthermore, we are buttressed in our view that § 27 contains more than "a consoling notion,"
D.T.E. 97-116-C at 24, by the fact that, of the eleven state commissions that have considered the
reciprocal compensation issue since the Internet Traffic Order, none have found that it is dispositive of
this issue nor have any determined that CECs" existing obligations to pay reciprocal compensation

should be changed.(48)
C. The Effect of the Internet Traffic Order on the Escrow Order

Our reasonr;x;fgl with respect to Bell Atlantic's reciprocal compensation obligations in the wake of the
Internet Traffic Order does not lead us to conclude that we ought to require Bell Atlantic to pay

reciprocal compensation for ISP-bound traffic to the CLECs during the completion of this proceeding or

for the pendency of a new one. Although we agree that the FCC now has final jurisdiction to regulate

and establish a compensation mechanism for this traffic, the FCC recognized that it has no regulations

currently in place concerning these issues and issued an NPRM to rectify the situation. Internet Traffic

Orderat 9y 1,9, 21; NPRM at 1 28-36. However, for the interim period, the FCC made it clear that

states could continue to determine how compensation for this ic should be structured. While the

Internet Traffic Order grants broad discretion over this compensation issue to the states for this interim Q
perniod, this discretion is not unlimited. Thus, while it may be appropriate for a state to continue
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reciprocal compensation for contractual, policy or equitable considerations, or to develop and implement
some other inter-carrier compensation mechanism, we have difficulty interpreting the FCC's order as
authorizing a rate of "zero"(49) for this traffic, for the following two reasons. First, the Act requires local
exchange carriers to compensate each other for the transport and termination of traffic that originates on

j one carrier's network and terminates on another carrier's network. 47 U.S.C. § 251(bX5). Second, a

- carmier's transport and termination of this traffic has some non-zero associated costs, as the majority

acknowledges.39) D.T.E. 97-116-C at 28-29. Thus, we believe that inter-carrier compensation is due but
recognize that the ultimate level of this compensation remains to be determined. Accordingly, we would
have continued escrow in recognition of the legitimate dispute regarding these funds and to preserve
them for immediate payment upon final decision or settlement. Accord D.T.E. 97-116-B (authorizing
Bell Atlantic to escrow certain reciprocal compensation payments because escrow constitutes an
accepted method to preserve disputed payments during a commercial dispute, and because various
interconnection agreements require escrow of funds in the event of a dispute).

'D. Discussion Concemning Negotiation and Settlement of this Dispute

While we agree with the majority that a negotiated settlement is the ideal outcome, we have concerns
about the process that it would use to reach such a resolution. The process the majority articulates lacks
any meaningful incentives for the parties to reach a settlement for two reasons. First, the elimination of
Bell Atlantic's obligation to pay reciprocal compensation into escrow for ISP-bound traffic provides a
sure recipe for delay and non-settlement because Bell Atlantic now has little incentive to negotiate(31)
and the CLECs have reduced leverage. Second, without an active adjudication proceeding concurrent
with the negotiation/mediation/arbitration process established by § 252 of the 1996 Act, no route exists
for the Department to end the dispute by issuing a final order.

E. Competition and Efficient Entry

Finally, we respond to the majority’s colloquy on competition and efficient entry. In our view, this
discussion is not directly related to the dispute before the Department in the instant proceeding. The
Q substance of the discussion was not addressed directly by the parties or by the Commission as a whole in

our deliberations. Therefore, we do not consider it to be a useful or appropriate addition to the Order.(52)

The majority does attempt to make a connection between the discussion in Section IV.B. and the issue of
payment of reciprocal compensation for ISP-bound traffic, for example on page 32 where it states, "we
do not prejudge any potential renewal of the dispute before us last October, where such a renewal might
rest 'on contractual principles or other legal or equitable considerations’ and not on substantive policy or
economic issues." The majority appears to make this statement because it has reached a conclusion on
the substantive policy and economic issues, to borrow its words, "in a vacuum."(3) In fact, one can infer
from this conclusion that the majority has determined that there is no other basis for paying reciprocal
compensation without consideration of evidence or argument.

Not only did the Department's October Order not reach the question whether there were bases for
payment of reciprocal compensation other than the "local call" basis on which we relied then, but we
also did not address any of the substantive policy or economic issues that, as a public utilities .
commission charged with protecting the public interest, it is our job to address. Doing our job - that is,
taking evidence and hearing argument before reaching a reasoned decision - is not "cast[ing] about for . .
. any reason to sustain [a] questionable result.” Id. at 38. Rather, it is doing the work necessary to
determine whether a result is, in fact, questionable or not questionable. As we have already indicated,
continuing the current proceeding or opening a new one to address whether there are other bases -
including consideration of substantive policy or economic issues - for payment of reciprocal
compensation for ISP-bound traffic should be the Department's next step in resolving the current
dispute.

Q Janet Gail Besser, Chair
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Eugene J. Sullivan, Jr., Commissioner
SEPARATE STATEMENT OF JANET GAIL BESSER, CHAIR .

In addition, while I question the value of including general pronouncements in an order such as this, I

cannot let what I see as the majority's incomplete or inaccurate characterization of the Department's
policy on competition go unaddressed. When the majority quotes from a previous Department order on
the subject, I obviously take no issue with its restatement of Department policy. The Department's
deliberations in Gas Unbundling, D.T.E. 98-32-B (1999), centered on the prerequisites and regulatory
framework for promoting competition in the gas industry. The passage quoted by the majority on the
role of entrants was part of a larger discussion of what constitutes full and fair competition — an
oft-stated goal of the Department in the context of both electric industry restructuring, Electric

Restructuring, D.P.U. 95-30 (1995) and Electric Industry Restructuring, D.P.U. 96-100(1997) and gas
unbundling, %.T.E. 98-32-B at 4. There are also other individual statements in this section with which 1

agree.

However, | am concerned that the overall tone of the discussion does not capture the Department's

policy on competition and efficient entry. In the current context, the passage from Gas Unbundling
appears to be used to bolster criticism of new entrants for pursuing their own self-interest, despite the
majority's assertions to the contrary.(34) The majority's narrow focus on the actions of new entrants here
does not do justice to the Department's policy on competition, a broad and comprehensive policy that we
have spent much of our time developing over the last several years to enable the utility industries to
make the transition from traditional regulation to competitive markets and to open these markets to new
entrants who will bring with them innovation and pressures for efficient operation. In my view, the
Department's policy on competition is best and most succinctly captured in the principles we articulated
in 1995 to guide the restructuring of the electric industry, D.P.U. 95-30, and used again in 1997 to lead
off the Department's gas unbundling initiative. Department Letter to Gas Local Distribution Companies,
D.T.E. 98-32 (July 18, 1997). In this Order, I féar that the majority has fallen into the trap it identified of W%/
the "[l]oose, misleading, or self-serving usage [that] often underlies disputes and sows confusion."

D.T.E. 97-116-C at 31. Therefore, I must respectfully disagree with its overall characterization of

Department policy on competition and efficient entry. (

Janet Gail Besser, Chair

1. TMCI WorldCom, Inc. is the successor-in-interest to WorldCom Technologies, Inc. which is the
successor-in-interest to MFS Intelenct Service of Massachusetts, Inc. ("MFS"). MFS is the entity that
filed the original complaint in this docket. .

2. 2 The Telecommunications Act of 1996 ("1996 Act") requires each incumbent local exchange carrier
("ILEC") (Bell Atlantic is the ILEC in Massachusetts) t)oriqpen its monopoly networks to eﬁ'ectgive
competition before that ILEC will be authorized to provide long-distance telecommunications services.
Section 251(b)(S) of the Act requires all local exchange carriers to compensate each other for the
transport and termination of local traffic that originates on one carrier's network and terminates on
?:;gztms px;gt‘;yqu. 4‘7].U.$;._C. § 251 (:‘):(j). The Federal Communications Commission has

sion as limiting reci compensatio inati
of local traffic. See 47 CFR. § 51.%01 . i pensation payments 10 the transport and temmination

3. There are several ways to describe dial-up, I i i '
TSP-bound traffic’. Y up, Internet calling. For consistency, we adopt the FCC's term

4.4 MCI also requested an extension of the judici i i i
Judicial appeal period. The Department determined that this
request was moot because the Department had previously granted Bell Atlantic's motion to extend the
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judicial appeal period for all parties. MCI WorldCom, D.T.E. 97-116-A at § (February 25, 1999).

requests to ten CLECs to determine whether their customer bases were predominantly or solely ISPs,
_and whether any affiliate relationship exists between the CLECs and their ISP customers. Responses
were received on or before January 20, 1999.

Q 5. 5 Before the issuance of D.T.E. 97-116-A, the Department's Telecommunications Division issued data

6. 6 Bell Atlantic does not indicate how it will differentiate ISP-bound traffic from local traffic carried
on its network. Instead, Bell Atlantic sets up a 2:1 proxy by stating (1) that it will escrow amounts in
excess of the 2:1 ratio, billed to any CLEC that terminates at least twice as much traffic as it sends to
Bell Atlantic, but (2) that if a CLEC demonstrates that the imbalance is associated with "local" traffic,
B;l)l Atlantic will pay reciprocal compensation charges for those calls (Motion for Modification at 2
n.3). _

7. 7 Bell Atlantic notes that it filed the Motion for Stay to ensure that there would be "no ambiguity
regarding [Bell Atlantic's] ability to withhold payments while the Department considers the Motion for
Modification" (Motion for Stay at 3 n.2).

8. 8 In addition to parties to D.T.E. 97-116, the Department allowed comments from all facilities-based
CLECs with interconnection agreements with Bell Atlantic.

9.9 On March 4, 1999, GNAPS filed a petition for intervention. The Department has yet to rule on that
petition. ‘

10. 10 Level 3 is the successc;r-by-merger of XCOM Technologies, Inc., which is an intervenor.

'11. Prism formerly was known as Transwire Operations, LLC.

Q 12. 12 RCN, Choice One, the Coalition, Focal, GNAPS, NEVD, Norfolk, Prism, and RNK are not
parties in D.T.E. 97-116.

13. 13 With the Department's permission, MCI WorldCom filed its response on March 15, 1999, and
Bell Atlantic filed its reply to MCI WorldCom's response on March 18, 1999.

14. Bell Atlantic's appeal of the hearing officer ruling on oral argument need not be ruled upon, for
today's Order renders it moot.

15."*

16. Bell Atlantic indicates that its interconnection agreements only require reciprocal compensation for
local traffic and that, to be "local,” the call must originate and terminate within a given local access
transport area ("LATA") in the Commonwealth of Massachusetts (id. at 9).

17. These "illustrative" factors are:

whether incumbent LECs serving ESPs [Enhanced Service Providers] (including ISPs) have done so out
of intrastate or interstate tariffs; whether revenues associated with those services were counted as
intrastate or interstate revenues; whether there is evidence that incumbent LECs or CLECs made any
effort to meter this traffic or otherwise segregate it from local traffic, particularly for the purpose of
billing one another for reciprocal compensation; whether, in jurisdictions where incumbent LECs bill
their end users by message units, incumbent LECs have included.calls to ISPsin local telephone
charges; and whether, if ISP traffic is not treated as local and subject to reciprocal compensation,

Q incumbent LECs and CLECs would be compensated for this traffic. :

(O (;'/ 716199 4'.25’PZ
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Internet Traffic Order at § 24.

18. But see Internet Traffic Order, at § 12 ("The fact that the facilities and apparatus used to deliver
traffic to the ISP's local servers may be located within a single state does not affect our [FCC's]

Jjurisdiction").

19. 19 The CLECs cite the Alabama Public Service Commission's recent conclusion "that the industry
custom and usage at that time [the interconnection agreements under review herein were entered]
dictated that ISP traffic be treated as local and, therefore, subject to reciprocal compensation." (AT&T

Comments at 5; MCI Comments at 14-16, citing In Re: Emergency Petitions of ICG Telecom Gro

Inc. and ITC Deltacom Communications Inc., fi‘a% l’SC‘Ll= ﬁocl%et 26619 at 23 (Mar. 4, 1999)).

20. The FCC characterizes the Internet as "a powerful instrumentality of interstate commerce." Internet
Traffic Order at § 6. Although the FCC admits its treatment of enhanced service providers ("ESPs") has
something of an intrastate flavor, id. at § 5, describing the Internet in this way virtually dictated the
FCC's "one call” analysis. See also Access Charge Reform, CC Docket No. 96-262, First Report and

Order, 12 FCC Red at 15983, 1631-33 (1997). The FCC has evidently determined to close this avenue of
caselaw by distinguishing it, somewhat artificially, from its holding in Intemet Traffic Order.

21. The recent "transferring [of] the States' regulatory authority wholesale to the Federal
Communications Commission” for which Justice Thomas recently faulted the Court's majority in A7&T
Corp. v. Jowa Ulilities Board suggests that judicial reversal is unlikely. AT&T Corp. v. lowa Utilities
Board, __U.S.__,at__, 119 S.Ct. 721, 741 (1999) (Thomas, J., dissenting).

22. Although numerous CLECs intervened in the proceeding, the Department had before it only the
complaint of MCI WorldCom for alleged breach of contract by Bell Atlantic. The Department did,
however, note the implications of its Order for other interconnection agreements. MCI WorldCom,
D.T.E. 97-116, at 14. The contract in question was the "Interconnection Agreement between New
England Telephone and Telegraph Company and MFS Intelenet of Massachusetts, Inc.” dated 26 June
1996, and filed with the Department on 10 July 1996. Of particular note, are §1.38, the definition of
‘Local Traffic', and §5.8, Reciprocal Compensation Arrangements - Section 251(b)(5).

(213§9'1;h)e point was noted for a third time in MCI WorldCom Technologies, Inc., D.T.E. 97-116-A, at 2

24. The matter of efficient entry by providers versus inefficient entry evidently weighs heavily upon the
FCC as well. Internet Traffic Order at § 6. :

25. The equivocation is subtle but evident in the word "necessarily" as used in the penultimate sentence
of § 27. It did not escape the notice of one FCC commissioner. As he so often fpalitcly but cogently does,
FCC Commissioner Michael K. Powell points out the essential incoherence of the majority's dicta about
state decisions affected by the Intemet Traffic Order: "Such reasonableness does little to preserve those
state decisions most likely to be disturbed by our 'one call' jurisdictional analysis, namely, decisions
based primarily or exclusively on a ‘two-call' theory. In short, I think touching on the issue of shared
jurisdiction muddles our conclusion that there is federal jurisdiction with respect to these questions.”
Internet Traffic Order, Concurrence of Commissioner Powell, text at n. 1. There is evident division
among the FCC commissioners over the implications of this "shared jurisdiction theory" (to use
Commissioner Powell's term). See Separate Statement of Commissioner Susan Ness, fourth paragraph
(it "remains reasonable for the states . . . to treat this [ISP-bound] traffic as local"). It may be that the
FCC's temporized ("muddled” in Commissioner Powell's terms) jurisdictional analysis is a reaction to
the sazcabl.e minority of the Supreme Court, who joined Justice Thomas in expressing dismay at the
FCC's earlier incursion into a traditional state province in AT&T Corp. v. lowa Utilities Board (see note

21 supra).

26. The FCC's use of the word "equitable” is ambiguous. It is not clear what equitable powers a
regulatory agency could, in any event, claim to exercise, as it acts under a statutory grant. The FCC's

[0}
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observation was evidently intended to cushion the jurisdictional blow, but all it does is muddle the
message, as Commissioner Powell has observed. Internet Traffic Order, Concurrence of Commissioner
Powell, textatn. 1.

Q 27. The parties to this docket have diligently provided the Department with other states' decisions on

- reciprocal compensation rendered since Intemet Traffic Order was issued. We have reviewed those
filings. Other state commissions considered the effects of the FCC's ruling on their situations, on the
interconnection agreements before them, and on prior decisions rendered. We have before us only our
own October Order and the interconnection agreement construed by that Order. Useful as it has been to
know what other states have made of the FCC's ruling, it is equally useful to recall Commissioner
Powell's observation about the effects of that ruling: "Furthermore, having reviewed a number of the
state decisions in this area, I am persuaded that the underlying facts, analytical underpinnings and
applicable law vary enormously from state to state.” Internet Traffic Order, Concurrence of
Commissioner Powell, page 2.

28. The FCC's wording ("any determination a state commission has made, or may make in the future"),
Internet Traffic Order at § 24, must be read in light of the only plausible, saving grounds for such state
determinations set out by the FCC in § 27 (state decisions taken, before or after February 26, that rest on
"contractual principles or other legal or equitable considerations™). State decisions whose conclusions
"are based on a finding that this [ISP-bound] traffic terminates at an ISP server,” id., are in another
category, however. And our October Order falls into this latter group.

29. We do not, at this point, hazard a judgment whether such an alternative basis exists in the Bell
Atlantic-MCI WorldCom interconnection agreement before us. If such a basis can be convincingly
shown, then it would not be the Department's role to save contracﬁn%pmﬁes from later-regretted
commercial judgments. See Complaint of A-R Cable Services, Inc., D.T.E. 98-52, at 5 n. 7 (1998).

30. This finding partly addresses RNK's Motion for Clarification. Bell Atlantic's Motion for
Modification of our October Order intimates that reciprocal compensation payments made for

.) ISP-bound traffic before February 26, 1999 were never truly due and owing under the interconnection
agreement. Bell Atlantic notes that "there is no severable 'local' component of an Internet call but such
traffic is now, and always has been, interstate traffic. . . . Internet-bound calls are not eligible for 'local’
reciprocal compensation under BA-MA''s interconnection agreements, and CLECs have received
substantial compensation to which they are not entitled under those agreements." Bell Atlantic's Motion
for Modification, at 10. Despite Bell Atlantic's intimation, the question of refund is not before us, and so
we take no position on the status of payments made by Bell Atlantic for reciprocal compensation for
ISP-bound traffic prior to February 26, 1999. To do so now would be premature-assuming that D.T.E.
even has jurisdiction over the question of refunds and considering the instructions below as to
negotiations, mediation, and, if it must come to that, arbitration. But we shall not require Bell Atlantic to
make (i.e., to disburse) any payments that were not made as of that date. See text immediately infra.

31. In the current absence of a precise means to separate ISP-bound traffic from other traffic, we believe
that Bell Atlantic's 2:1 ratio as a proxy is generous to the point of likely including some ISP-bound
traffic. However, this 2:1 proxy is rather like a rebuttable presumption, allowing any carrier to
demonstrate adduce evidence in nefgotiations, or ultimately arbitration, that its terminating traffic is not
ISP-bound, even if it is in excess of the 2:1 proxy. Where disputes arise, however, the disputants are well
advised to work the matters out between themselves, rather than bringing them to this forum after
less-than-thorough negotiations.

32. See Internet Traffic Order, at§ 24 n. 77.

33. The frequent misuse and abuse of ‘competition' and allied terms calls to mind the colloquy between
Humpty Dumpty and Alice, when she objects to his arbitrary and idiosyncratic meanings for words:

Q "When 7 use a word," Humpty Dumpty said in rather a scornful tone, "it means just what I choose it to
mean--neither more nor less.” |
o4
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"The question is," said Alice, "whether you can make words mean so many different things.”

"The question is," said Humpty Dumpty, "which is to be master-—-that's all."

Lewis Carroll, Through the Looking-Glass, and What Alice Found There (Boston: Lee and Shepard, 15t
U.S. edition, 1872) chapter VI, p. 124.

34. See, e.g., the career accomplishment cited in Bell Atlantic Reply Comments on Motion for
Modification, March 15, 1999, Attachment A, Resume of David F. Callan: "Identified niche opportunity
related to asymmetrical traffic patterns under Federally mandated interconnection architecture." The
premise of a mandate, of course, no longer holds post Internet Traffic Order.

35. As noted by Justice Breyer in AT&T Corp. v. lowa Ulilities Board, "[t]he competition that the
[1996] Act seeks is a process, not an end result." A7&T Corp. v. lowa Utilities Board, Opinion of
Breyer,J., __U.S.at__, 119 S.Ct. at 751. When the exercise of regulatory authority artificially brings
into play additional providers but some one else in the market is "picking up the tab” for those new
players' entry, that is not competition. It is, rather, handicapping one horse so the others in the field may
as likely cross the finish first, despite their otherwise slower speed. There is no real gain in the efficient
deployment of society's resources and thus no net social gain. While some may make the case for
incubating infant industries, the purportedly temporary "life-support” measures entailed in doing so
often become necessities (even entitlements) that cannot, practically speaking, later be withdrawn.

In the case of reciprocal compensation for ISP-bound traffic, "shifting dollars from one person's pocket
to another's” occurs when Bell Atlantic's reciprocal compensation payments are in excess of a CLEC's
costs to terminate ISP-bound traffic. (The discussion in the text infra makes clear that we believe this
result likely obtains. See also note 34 supra and note 39 infra.) In addition, Bell Atlantic contends that
the reciprocal compensation payments it has made are in excess of the costs that Bell Atlantic avoids by
no lor;'gl:r terminating this traffic. Therefore, Bell Atlantic is making payments to CLECs for recovery of
costs that are not being incurred and is paying more than its own avoided-cost savings. As a result, Bell
Atlantic's shareholders or telephone customers are losing money, and CLECs are either earning
additional profits or passing through these "savings” to their own customers as putative benefits of
competition. Such benefits are not related to any efficiencies achieved or value added by CLECs. They
are simply the result of regulatory distortion.

36. See, also, Thomas J. Duesterberg and Kenneth Gordon, Competition and Deregulation in
Telecommunications, p. 26 (1997), "Pricing policies and investment incentives for all parties, including
the incumbents, must simultaneously be developed so as to create an efficient telecommunications
system. Ideally, this means that prices of final goods and services, as well as of intermediate goods
purchased by competitors, should reflect real economic costs.”

37. It is perhaps not fashionable to quote him in a regulated industry, but Adam Smith put the matter
justly in 1776:

No regulation of commerce can increase the quantity of industry in any society beyond what its capital
can maintain. It can only divert a part of it into a direction into which it might not otherwise have gone;
and it is by no means certain that this artificial direction is likely to be more advantageous to the society
than that into which it would have gone of its own accord. .

Every individual is continually exerting himself to find out the most advantageous employment for
whatever capital he can command. It is his own advantage, indeed, and not that of the society, which he Q
has in view. But the study of his own advantage naturally, or rather necessarily, leads him to prefer that
employment which is most advantageous to the society.
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Adam Smith, An 1nqufry into the Nature and Causes of the Wealth of Nations (Oxford: University of
Oxford, 1869), vol. 1, bk. 4, ch. 2 (the chapter concerns restraints on imports, but the point is broadly

O suggestive in assessing proposed government actions).

- 38. The Supreme Judicial Court in Massachusetts Institute of Technology v. Department of Public
Utilities, 425 Mass. 856, 866-67 (1997); and the General Court in St. 1997, ¢. 164.

39. Similarly, ISG-Telecom Consultants, Int'l., a Florida industry consultant that specializes in helping
ISPs turn into CLECs, has characterized the income derived from reciprocal compensation as "gravy"
income. See Bell Atlantic Reply Comments, March 15, 1999, Attachment F (Aﬁ'x%eavit of Paula L.
Brown), Subattachment C to Attachment F (tenth unnumbered page), copy of Internet communication of
I SgggTelgc;;’n;,g egxétitll;g ;Taking the Plunge from ISP to ISP/CLEC. Is it Right for You???", copyright
1996, 1997, . :

Although reciprocal compensation could be a new revenue source for the ISP/CLEC, we at
ISG-Telecom NEVER recommend creating a business plan or business case mode] around reciprocal
compensation. ISP/CLECs that choose to become CLEC:s to participate in reciprocal compensation
should be aware of the current regulatory climate. Reciprocal compensation, in light of recent FCC
considerations, should be considered "gravy"” income ONLY [emphasis in original].

See also Internet Traffic Order, at § 24 n. 78, wherein the FCC recognizes the question of consistency
with the statutory scheme ("e.g., definition of a carrier”) of such "anomalous practices” as "free
[IInternet access while getting paid for it." In a word, "gravy."

40. See notes 34 and 39 supra.
41. See note 20 supra.

0 42. The situation is not without earlier parallel. The Department faced a similar choice and like counsel
in 1994-95. The Department's policy regarding "environmental externalities” in electric regulation was .
overturned on purely legal grounds by the Supreme Judicial Court in Massachusetts Electric Company
v. Department of Public Utilities, 419 Mass. 239, 243-50, 252 (1994) (imposing such externalities was
"beyond the range of its statutory authority to do so"), the Department-barely a month after the Court
had corrected it-flatly rejected counsel that it somehow cling to judicially discredited precedent. Boston
Edison Company, D.P.U. 95-1-CC, at 12-14 (1995). We can be no less forthright here. A clean

with error 1s salutary.

43. We employ emphasis advisedly. Only where "regulatory, judicial, or legislative changes uniquely
affecting the telecommunications industry" (and other stated cost changes) impose resultant additional
cost can Bell Atlantic qualify for recovery under the exogenous cost adjustment provisions of its price
cap mechanism. N YN%X Price-Cap Order, D.P.U. 94-50, at 181-83. Extra-statutory, voluntary
contractual undertakings are another matter-and Bell Atlantic was and is free to choose such
undertakings for its own business reasons, Internet Traffic Order at § 24 n. 77. See, also, Complaint of
A-R Cable Services, Inc., D.T.E. 98-52, at 3 n. 7; and see note 28 supra. Yet, negotiation or mediation
may setile the question, and so it may not be presented for Department decision for arbitration.

44. We note this was not, contrary to the majority's assertion, a "mistake of law."” D.T.E. 97-116-C at 24.
In fact, the FCC had, on May 7, 1997, noted that "[w]hen a subscriber obtains a connection to an [ISP]
via voice grade access to the public switched network, that connection is a telecommunications service
and is distinguishable from the [ISP's] service offering.” In the Matter of Federal-State Joint Board on
Universal Service, CC Docket No. 96-45, at 4§ 789, Report an er (rel. May 7, 1997); see also
Tnternet Tratfic Order at 9§ 13-16. Accordingly, our October Order was consistent with existing law,
subsequently changed, and was not a mistake of law. _

. 45. Black's Law Dictionary (6th ed. 1991) defines the phrase "null and void" as meaning "that whicl'x'
binds no one or is incapable of giving rise to any rights or obligations under any circumstances. . . .
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. 46. We view this dispute as remaining active; in our view, MCI WorldCom need not re-file its complaint
in order to re-invigorate this suit. Cf. D.T.E. 97-116-C at 25. However, we believe it would be a more
efficient use of resources for the Department to re-notice these issues for resolution in the context of a
generic adjudication applicable to all relevant interconnection agreements.

47. This has implications, for example, for RNK, which sought funds owing before issuance of the
Internet Traffic Order (RNK Letter for Specific and Expeditious Relief dated March 31, 1999).

48. WorldCom, Inc. v. GTE Northwest Inc., "Third Supplemental Order Granting WorldCom's
Complaint, Granting Staff's Penalty Proposal; and Denying GTE's Counterclaim,” Washington Utilities
and Transportation Commission, Docket No. UT-980338 (May 12, 1999) (Commission found no reason
to alter prior decision in MFS/US West Arbitration, and that prior finding that calls to ISPs are local
calls subject to reciprocal compensation should apply to MFS/GTE agreement as well); In the Matter of
the Application of Global NAPs South, Inc. for the Arbitration of Unresolved Issues from the
Interconnection Negotiations with Bell Atlantic-Delaware, Inc., Delaware Public Service Commission,
Docket No. 98-340, Order No. 5092 (May 11, 1999) (Commission affirmed arbitrator's award that found
interconnection agreement adopted by Global NAPS did anticipate treating ISP-bound traffic as local for
purposes of reciprocal compensation, because agreement did not contain provisions for segregation of
ISP-bound traffic or other special procedures for such traffic; arbitrator also found that FCC Order not
dispositive of issue and that GNAPS entitled to receive reciprocal compensation for ISP-bound calls
unless and until FCC issues ruling to contrary); In the Matter of the Petition of GTE Hawaiian

Telephone Company, Inc. for a Declaratory Order that 1rafiic to Internet Service Providers is Interstate
ana| %ot Subject to 'i ranspori and | ermination Compensation, Hawaii Public Utilities Commission,
Docket No. 59—5037, Decision and Order No. l@gg :M '6J

ay 6, 1999) (Commission found that previous
finding that reciprocal compensation should be paid for Internet traffic not in conflict with FCC Order);
In the Matter of the Complaints of ICG Telecom Group, Inc., MCImetro Access Transmission Services,
Inc., and Time Wamer |elecom v. Amentech Ohio, Ohio Public Utiliies Commussion, Case No.
- -TP- et ay 5, ommission found that FCC Order does not affect earlier
decision and that pending new FCC rule, state commissions have authority to establish inter-carrier
mechanism and to decide whether and under what circumstances reciprocal compensation is due);

Electric Lightwave, Inc. v. U § WEST Communications, Inc., Oregon Public Utility Commission, Order
No. §§-§3§ (Apnl 53, 1999) (Commission ruled that ISP traffic is local under terms of existing
interconnection agreements, agreeing with the Alabama PSC that parties were required to specifically
exclude ISP traffic from the definition of local traffic or applicability of reciprocal compensation, if that
was parties' intent); Proceeding on Motion of the Commission to Reexamine RcciEroca] Compensation,
"Order Instituting Proceeding to Reexamine Reciprocal Compensation,” New Yor. 1C dervice
Commission, Case No. 99-C-0529 (April 15, 1999) (Commission opened new docket to reexamine
reciprocal compensation policy, particularly costs and rate structures applicable to large-volume call
termination to single customers, and to set permanent rates for such by August, 1999; Commission noted
that FCC order allows states to continue requiring payment of reciprocal compensation for
Internet-bound traffic); In Re Petition of Pac-West Telecomm, Inc. for Arbitration Pursuant to Section
252 of the Telecommunications Act of 1996 o Establish an Inierconnection A nt with Nevada
Bell, "Order Adopting mm‘ Arbitration Decision,” Nevada Public Utilities %ormmsmon, Docket Nos.
98-10015 and 99-1007 (April 12, 1999) (Commission found FCC Order does not alter fact that
ISP-bound traffic is treated as local for rate-making purposes and that ISPs are no different than other
local business customers; Commission noted there is no practical way of distinguishing ISP-bound
traffic and fact that there is substantial imbalance between calls terminating to CLEC does not

conclusmp th.at subsidy flow exists); In Re: Request for Arbitration concerning complaint of American
Communication Services of Jacksonville, Inc. %Wa ¢.spire Communications fnc. a_n% ACSI Tocal
Switched Services, Inc. d/b/a e.spire Commumicatio ?nc. v. BellSouth Telecommunications, Inc.
reparding Traffic Terminated to Internet Service m}wﬁers, Florida Public Service Commission, Docket
o. -1P, Order No. -99- -FOF- pril 6, 1999) (Commission required continued
payment of reciprocal compensation for Intemnet-bound traffic; Commission found it did not need to
address jurisdictional nature of calls but only needed to examine parties’ intent, which clearly showed

intention that Internet-bound traffic be rated and billed as local calls); In the Matter of the Petition of
Pacific Bell for Arbitration of an Interconnection Agreement with Pac-West Telecomm, Inc. pursuant to
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Section 256(b) of the Telecommunications Act of 1996, "Order on Draft Arbitrator’'s Report,” California

Public Utilities Commission, Application 98-11-024 (March 30, 1999) (in context of arbitration of new

interconnection agreement, Arbitrator found that Pacific Bell is required to pay reciprocal compensation
' for ISP-bound traffic, concluding that such compensation was not eliminated by FCC Order); In Re:

. Emergency Petitions of ICG Telecom Group, Inc. and ITC Deltacom Communications, Inc. for a
Declaratory Ruling, Alabama Public Service Commission, Docket No. 26619 (March i, 1999)
("Commission found ILECs should pay reciprocal compensation for ISP traffic under terms of
interconnection agreements; Commission also found that parties intended those calls to be local because
they did not exclude ISP traffic from local traffic at time agreements entered into); In the Matter of
Enforcement of Interconnection A ent between Intermedia Communications, Inc. and BellSouth
Telecommunications, Inc., "Order % ying Motion for Stay,” North Carolina Utilities Commission,
Docket No. P-33, SUB 1096 (March 1, 1999) (Commission denies further stay for BellSouth of its
November 4, 1999 order requiring payment of reciprocal compensation for ISP traffic; Commission

found that any further stay must be obtained from court on appeal; in comments to district court,
Commission argues that FCC Order does not disturb Commission's earlier order).

49. We note that Bell Atlantic has voluntarily offered, and the majority has accepted, to continue paying
reciprocal compensation for traffic up to an imbalance of 2:1. The majority notes that because there is no
technological means to segregate legitimate local traffic from illegitimate ISP-bound traffic, this ratio "is
generous to the point of likely including some ISP-bound traffic.”" D.T.E. 97-116-C at 28 n.31. However,
according to the majority, there is no legal requirement that Bell Atlantic pay any reciprocal
compensation to one another for this traffic; accordingly, the effective legal "rate" is zero. Id. at 25.

50. The majority's reference to a possible impact on Bell Atlantic's ratepayers (via a price cap exogenous
cost) if Bell Atlantic was ordered to continue paying reciprocal compensation is premature and
speculative at best. Whether Bell Atlantic would be eligible for such exogenous cost recovery is
dependent on a number of complex factors which we would not presume to prejudge.

51. Given its conclusion that Bell Atlantic has no obligation to pay reciprocal compensation for
ISP-bound traffic, it is not clear to us why the majority thinks Bell Atlantic would engage in negotiation,
as it encourages Bell Atlantic to do, because if such discussions were to lead to an agreement for
compensation, then Bell Atlantic would begin to pay its local competitors for traffic that, according to
the majority, it has no obligation to pay.

52. We note that the Department occasionally provides general guidance at the close of an order on a
specific adjudication, but the guidance is directly related to the substance of the order. For example, in
Essex County Gas Company, D.T.E. 98-27 (1998), the Department included direction on the showing
proponents of a merger should make to ensure expeditious consideration of their petitions. This type of
guidance, directly related to the specific case at hand and flowing from the evidence presented, is, of

course, appropriate.

53. The majority concludes, "Clearly, continuing to require payment of reciprocal compensation along
the lines of our October Order is not an opportunity to promote the general welfare" without the
Department having examined this question. D.T.E. 97-116-C at 34.

54. See, e.g., D.T.E. 97-116-C at 32-33 ("There is, however - and we emphasize this point - nothing
illegal or improper in taking advantage of an opportunity such as the one presented by our October
Order. One would not expect profit-maximizing enterprise[s] like CLECs and ISPs, rationally pursuing
their own ends, to leave it unexploited.”).

¢
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2 PREEIDENT TATR: Ttem 8D,

3 HNR. CENTRELLA: Conmissicners,

4 Ttem 8D is an nrhitratio; betwean Global
5 Naps, Inc. and ' Bell Atlantic-New Jersey.
6 By letter dated June 30th, Glob;i
7 Naps filed for arbisxation. On Getober

8 21lat, 1998, there wVas & geazing and a

9 Tecommended interim final écciaien was
10 issued by the azrbitrator on October 26,
11 19%8. The issves that wvers addressed and
12 the dacisions X’11l bxeak down in teo six
i3 categesias and I will just ge through the
14 aix decisions,
The ar&it:azo: decided that Global
16 Baps is eligible for a interconnection
1?7 agreement with Bell)l Atlantic, that Global
18 Naps is entitled to MFN which is Most
19 Pavorita Netions status or to be able to
20 opt into other interconnection agreaoments,
21 that Global Naps if it opte into anothex
22 agrsemsnt specifically the MFS agzeenent,
23 that it has to do so on an all or nething
24 basis.
25 The fourth deeision was that the
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~ 2 ' contraet be roushly 19 months which is 12
3 months plus the 215 daye betwaen December
4 1st, 1998 and today, July 7th, 1999.
3 So, we would modify the Judge‘s
& decision with that time frams.
7 The fifth decision deals with
8 internet sexvice provider traffic being
] ealigible for reciprocal compensation. As
10 I said, in Febzuary, the PFCC nade a
i1 decision thet ISP dound tzaffic wams
12 interstate and it also went on to say that
13 pending an adoption of a rule establishing
. = 14 cn‘approptint. interstate coxpensation
15 mechanism it found ne reason to interfase
16 with stats commission £indings as ta
17 whethex reciprocal compensation provisions
18 of intercomnection agreasments apply te ISP
15 bound txaffic.
zoﬁ Staff is convinced that the Board
21 has the ability to detarmine whethar or
22 net in fact ISP traffie is logal or netw.
23 Reciprocal conpensation is contaimed in
24 the agreemsnt specifically for local
— s traffic. And aince the FCC ham deterained

e
——

. Tie N v s eme

J.H. BURRRER & AGSOCIATES (573) 623-1974

W\



http:MillN.WC
http:aOT_,.ep

! KELLOGG-HUBER 7/8/98 2:39: PAGE /10 RightFaX

TUL Bm 9% 11:52 FR

. TO 1202X087999 P.O3-18 ‘
1 . : 8
- 2 that it is interstate traffic, then iv’e
3 etafZ position that this type of g;;ttic
4 should be eweluded from éaciproaal
5 compenaatien. ‘' Asd we wonld reguest to
s modify the decision to reflect that fact.
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION
RALEIGH

DOCKET NO. P-561, SUB 10

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

in the Matter of
BeliSouth Telecommunications, Inc., )
Complainant, ) ORDER DENYING
V. ) RECIPROCAL
) COMPENSATION
US LEC of North Carolina Inc., )
Respondent )
HEARD: Commission Hearing Room 2115, Dobbs Building, 430 North Salisbury
Street, Raleigh, North Carolina, August 16, 1989 - August 24, 1999
BEFORE: Chairman Jo Anne Sanford, Presiding; and Commissioners Raiph A. Hunt,
Judy Hunt, William R. Pittman, J. Richard Conder, Robert V. Owens, Jr., and
Sam J. Ervin, IV
APPEARANCES:

For BellSouth Telecommunications, Inc..

Edward L. Rankin, Ill, General Counse! - North Carolina, and Andrew D.
Shore, BellSouth Telecormmunications, inc., 1521 BellSouth Plaza, Post
Office Box 30188, Charlotte, North Carolina 28230

R. Douglas Lackey, Bennett L. Ross, and J. Philip Carver,
BellSouth Telecommunications, Inc., 675 Waest Peachtree Street, Suite
4300, Atlanta, Georgia 30375

Edward 8. Finley, Jr., Hunton & Williams, Suite 1600, One Hannover
Square, Fayetteville Street Mall, Post Office Box 108, Raleigh, North
Carolina 27602

For US LEC of North Carolina, Inc.:

Joseph W. Eason and Christopher J. Blake, Moore & Van Allen, PLLC,
Post Office Box 26507, Raleigh, North Carolina 27611



James P. MclLoughiin, Jr., Moore & van Allen, PLLC, 100 North Tryon
Street, Charlotte, North Carolina 28202-4003

Ky E. Kirby, Swidler, Berlin, Shereff and Friedman, 3000 K Street, N'W.,
Washington, D.C. 20007

For Metacomm, LLC:

Jim W. Phillips, Jr. and Marcus W. Trathen, Brooks, Pierce, McLendon,
Humphrey & Leonard, L.L.P., Post Office Box 1800, Raleigh, North Carolina
27602

BY THE COMMISSION: BellSouth Telecommunications, Inc. (BellSouth) initiated
this proceeding on September 14, 1998, by filing a Complaint and Request for Declaratory
Ruling. BeliSouth alleged that US LEC of North Carolina Inc. {(formerly US LEC of North
Carolina, LLC) (US LEC) was improperly invoicing BellSouth for millions of dollars of
reciprocal compensation for minutes of use resulting from telephone connections
established between the BellSouth and US LEC networks for the purpose of generating
reciprocal compensation. BellSouth stated that no reciprocal compensation was due under
the parties’ Commission-approved Interconnection Agreemaents, the Telecommunications
Act of 1996 (Act, 1996 Act, or TA96), or the public policy of this State for minutes of use
attributable to such connections. Also, on September 14, 1998, US LEC filed a Complaint
against BeliSouth in Docket No. P-55, Sub 1107 (the US LEC Complaint case). The thrust
of US LEC's Complaint was that BeliSouth had breached the parties' then current
Interconnection Agreement by failing to pay amounts due US LEC, The money sought by
US LEC consists mostly of the reciprocal compensation at issue in this proceeding.

BellSouth and US LEC each filed an Answer to the other's Complaint on
October 26, 1988. On November 20, 1998, the Commission issued an Order Conceming
Procedure and Scheduling Hearings. In its Order, the Commission consolidated the two
cases for discovery, but not for hearing, set forth procedures and a timetable for serving,
responding to, and objecting to data requests, and established deadlines for discovery and
prefiling testimony. On November 25, 1998, Metacomm, LLC (Metacomm) filed a Petition
to Intervene in this docket. By Order dated December 17, 1998, the Commission allowed
Metacomm to intervene. kL also ordered that any prefiled testimony of Metacomm be filed
on the same day as that of US LEC.

On January 13, 1999, the Commission issued an Order Concerning Protective
Order which directed the parties to adopt the Protective Order proposed by BellSouth, with
one noted exception. By Order dated March 23, 1999, the Commission issued a revised
schedule in this matter. It established a discovery deadline of June 16, 1999, and set the
hearing in this docket to begin on August 16, 1999, and the hearing in the US LEC
Complaint case to begin on August 23, 1989,




On July 7, 1999, the Commission issued an Order directing the Public Staff to
provide direct technical and other assistance to the Commission in these proceedings,
rather than participating as a party. On July 16, 1999, the Public Staff filed a letter
indicating its willingness to provide direct assistance to the Commission.

On August 3, 1999, the Commission issued an Order, sua sponte, directing that the
hearing in the US LEC Complaint case would begin on October 25, 1999, and stating that
the Commission would allow up to two weeks for the evidentiary hearing in this matter. By
Order dated October 12, 1999, the Commission continued the hearing in the US LEC
Complaint case until at least 30 days following its decision in this proceeding.

The Commission issued a Prehearing Order on August 11, 1989. On that same
date, US LEC and Metacomm filed a Joint Motion asking the Commission to order
BeliSouth to identify its "causes of action." By Order dated August 13, 189S, the
Commission denied the Motion.

Discovery in this proceeding was prodigious. The parties deposed more than 80
witnesses, and they each propounded and answered several sets of data requests and
produced a voluminous amount of documents. The Commission ruled on numerous
objections to data requests, as well as several motions concerning discovery matters.

The parties prefiled the testimony of several witnesses. During the evidentiary
hearing, on August 20, 1899, US LEC and Metacomm filed a Revised Joint List of
Witnesses. By that filing, US LEC and Metacomm notified BellSouth and the Commission
that they were withdrawing the prefiled testimony of nine of their seventeen witnesses.

in order to streamliine the presentation of proof at the evidentiary hearing, the
Commission allowed the parties to designate as part of the record deposition testimony
and exhibits. On September 3, 1999, the parties filed a Statement Regarding Depositions
in the Record. The Statement included the lists of the full depositions, and the deposition
excerpts, which the parties had designated as part of the record. By Order dated
September 17, 1999, the Commission admitted into evidence and made part of the official
rect:tqrd in this proceeding all depositions and deposition excerpts designated by the
parties.

Numerous other motions and pleadings have been filed in this docket, and various
Orders have been issued by the Commission addressing those motions and pleadings.
All of‘ those motions, pleadings, and Commission Orders, with the exception of some
pleadings and data request responses US LEC and Metacomm filed under seal, are

matters of public record and are contained in the official files maintained by the Chief Clerk
of the Commission.



At the evidentiary hearing, which began as scheduled on August 16, 1999,
BellSouth offered the testimony of the following fact witnesses: W. Keith Miiner {Senior
Director - Interconnection Services), JoAnn Ward (Systems Designer — BeliSouth
Business Systems, Inc.), Max Boykin (MIS Director — Meineke Discount Mufflers, Inc.),
John McMahon (General Manager and VP Sales - BellSouth Business Systems, inc.); and
Jarry Hendrix (Senior Director — Interconnection Services Revenue Management, Network
and Carrier Services). BeliSouth also offered the expert testimony of Albert Halprin and
- William E. Taylor, Ph.D. In addition, Mr. Milner offered a portion of his testimony as an
expert on network issues. Metacomm offered the fact testimony of the following witnesses:
Mitchell Seif (Shelby City Schools); Michael Crovi (Mecklenburg Area Catholic Schools);
and Andrew Mcintosh (Metacomm). Metacomm also offersd the expert testimony of
Don Wood. US LEC offered the fact testimony of employees Gary Grefrath and
Michael Robinson. It also offered the expert testimony of Kathleen Wallman and
William H. Lehr, Ph.D.

THE REGULATORY FRAMEWORK AND RECIPROCAL COMPENSATION

Until this decade, a single regulated company such as BellSouth was ordinarily the
sole provider in any given area of local telephone exchange service (completing calis
within a local calling area) and exchange access service (connecting customers to long
distance companies such as AT&T). Congress adopted the 1996 Act in part to replace
that plan with a competitive market for local telecommunications services.

To spur compaetition, the 1996 Act imposes a series of new federal obligations on
incumbent carriers. See 47 U.S.C. § 251(b), (c). Of particular relevance here, the statute
establishes rules to ensure that competing telephone companies may “interconnect” their
networks so that callers who subscribe, for example, to US LEC's local telephone service
can receive calls from, and place calls to, individuals who subscribe to BellSouth's servics.
See id. § 251(c)(2).

Under the 1996 Act's interconnection rules, all local exchange carmriers must
. “establish reciprocal compensation arrangements for the transport and termination of
telecommunications.” |d, § 251(b}(5). In basic terms, “reciprocal compensation® works as
follows. When a customer of Carrier A places a call to a customer of Carrier B in the same
local area, Carrier A pays Carrier B for “terminating,” or completing, that local call.
Similarly, when a customer of Carrier B calls a customer of Carrier A, Carrier B pays
Carrier A. Reciprocal compensation is generally computed on a minutes-of-use basis.

The 1996 Act requires a local carrier to pay reciprocal compensation only for local
calls. The FCC accordingly ruled in its 1996 Local Competition Order' that

' First Report and Order, Implementation of the Local Competition Provisions in the
Telecommunications Act of 1896, 11 FCC Red 15499 (1996), modified on recon., 11 FCC Red 13042
(1996) ("Local Competition Order”), vacated in part, jowa Utils, Bd, v. FCC, 120 F.3d 753
(8th Cir. 1987), rev'd in part, aff'd in part sub nom. AT&T Corp. v. lows WUtils. Bd,, 119 S. Ct. 721
{1999).
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*tection 251(b)(5) reciprocal compensation obligations should apply only to traffic that
originates and terminates within a local area.” 11 FCC Red at 16013, § 1034. A completely
different set of ruies governs non-local, long-distance traffic.

Acting pursuant to Section 252(a), BellSouth and US LEC entered into negotiations
in 1996 in an effort to reach a “binding agreement” that would implement the duties
imposed by the new 1996 Act. Those negotiations were successful, and the parties
e:tecuted an interconnection Agreement. The Commission approved that Agreement in
January 1997. The Commission approved subsequent Agreements which contained
language identical to the first Agreement regarding the parties' reciprocal compensation
obligations. The third and current Agreement between the parties expired on
December 31, 1999,

The initial BellSouth-US LEC » contained several provisions dealing with
reciprocal compensation. Consistent with Section 251(b)(5) — which, as noted above,
requires carriers to pay reciprocal compensation only for local traffic — the Agreement
(Section IV.B.) states that “[e]ach party will pay the other for terminating its local traffic on
the other's network the local interconnection rates" set forth in the Agreement. The
Agreement (Section I.C.), in tum, defines “local traffic as "any telephone call that originates
in one exchange and terminates in...the same exchange.”

Dispute resolution provisions in each of the Agreements give either party the right
to petition the Commission when a dispute arises as to the interpretation of "[ajny provision
of this Agreement or as to the proper implementation of this Agreement." Moreover,
federal law gives the Commission the authority to "enforce the substantive terms of the
agreements made pursuant to Sections 251 and 252." Jowa Utils. Bd. v. FCC, 120 F.3d

753 (8" Cir. 1997), aff'd in part and rev'd in part sub nom. AT&T Corp. v. jowa Utils. Bd.,
119 S.Ct. 721 (1999).

BeliSouth's Complaint asked the Commission to enforce the substantive terms of
the Agreements by finding that the minutes of use at issue in this proceeding do not qualify
for payment of reciprocal compensation under the terms of the Agreements. Moreover,
BellSogWs Complaint asked the Commission to find that the minutes of use do not qualify
for reciprocal compensation as a matter of public policy. We review this Complaint under
the auﬁwcntygwenmeConmﬁssionpursuamtqmeAgreamemsmdmo 1996 Act and also
pursuant to our general supervisory powers granted by the North Carolina General
Assembly in Chapter 62 of the General Statutes, the Public Utilities Act.
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FINDINGS OF FACT

Parties and Jurisdiction

1. BellSouth is an incumbent local exchange carrier (ILEC) operating in portions
of nine southeast states. Its service territory in North Carolina includes Raleigh,
Greensboro, and Chariotte. US LEC is a competitive local exchange carrier (CLEC) that
operates in selected southeast and mid-Atlantic markets. US LEC is certified by the
Commission as a competing local provider (CLP). US LEC owns and operates switches
in only three North Carolina cities — Raleigh, Greensboro, and Charlotte. Richard Aab
is the controlling shareholder and Chairman of the Board of US LEC. Metacomm was
formed in September 1997, to attempt to generate reciprocal compensation for US LEC,
which US LEC agreed to share with Metacomm. Richard Aab aiso owns a controlling
interest in Metacomm through RTA Associates, LLC, of which he is the sole owner. MCNC
is a quasi-govemmental agency created by the North Carolina General Assembly in 1981.
This Commission has jurisdiction to hear and rule upon the complaint in this docket.

Interconnection Agreements

2. In accordance with their obligations under the 1996 Act, BeliSouth and
US LEC have been parties to three Interconnection Agreements since 1996. Their current
agreement expired on December 31, 1989. US LEC and BeliSouth negotiated their first
Interconnection Agreement filed with the Commission pursuant to Sections 251 and 252
of the 1996 Act, and the Commission approved the Interconnection Agreement by Order
dated January 29, 1997 (1997 Agreement), under authority granted by Section 252(e) of
TAS6. Foliowing the expiration of the first US LEC/BellSouth Interconnection Agreement
on October 31, 1998, US LEC opted into the terms of a voluntarily-negotiated and
Commission-approved Interconnection Agreement between BellSouth and ALEC, Inc.
(1998 Agreement). Following the expiration of that Interconnection Agreement in
June 1999, US LEC opted into the terms of a voluntarily-negotiated and
Commission-approved Interconnection Agreement between BellSouth and Intermedia
Communications, Inc. (1999 Agreement). However, it is the Commission’s understanding
that the parties are continuing to operate under this agreement. The opted-into
Interconnection Agreements are substantially similar in all material respects to the first
US LEC/BellSouth Interconnection Agreement. The Commission approved all three
Agreements pursuant to its duties under the 1996 Act. All three Agreements require the
parties, among other things, to pay each other reciprocal compensation for terminating
local traffic originated by an end user on its network and terminated by an end user on the
other party’s network. The first Interconnection Agreement between the parties, under
which they were operating at the time US LEC entered into relationships with Metacomm
and MCNC to induce them to originate minutes of use for which US LEC would bill
BellSouth reciprocal compensation, stated: “US LEC and BellSouth enter into this
Agreement with the understanding that the carriers would be interconnecting with each

6



other for comparable typas of calls and that the usage would likely be reasonably
balanced, l.e., US LEC would be terminating to BeliSouth approximately the same level
of usage that BellSouth would be terminating to US LEC." Pertinent parts of the three
interconnection Agreemenits are set out or cited in Appendix A.

3 US LEC deliberately created a usage imbalance between itself and BeliSouth
by terminating a greater amount of traffic criginating on BeliSouth's network than it would
be terminating to BellSouth. In furtherance of its plan to create a traffic imbalance and
thus large reciprocal compensation revenues for itself, US LEC, among other things,
induced MCNC and Metacomm to originate connections on BeliSouth's network and
terminate them to US LEC telephone numbers by agreeing to pay them 40% of all
reciprocal compensation BellSouth paid US!LEC for minutes of use for which they were

responsible. :

4. in the fall of 1997, Metacomm and MCNC established networks to generate
reciprocal compensation for US LEC and commissions for themselves. They established
connections by having routers connected to circuits purchased from BellSouth call routers
connected to circuits provided by US LEC, They leased transmission facilities from
BellSouth capable of originating up to 672 connections simultanecusly. Pursuant to
US LEC's instructions, Metacomm and MCNC programmed their routers to disconnect and
immediately reconnect each connection every 23 hours and 59 minutes, so that US LEC's
switches could create the records US LEC which needed to bill BellSouth for reciprocal
compensation.

Withdrawai of MCNC

5. MCNC withdrew its participation in the reciprocal compensation arrangement
after its management learned that the "unusual configuration and mix of equipment"
making up the network was intended to generate revenue from connections without regard
to actual traffic or content traversing the connections. MCNC withdrew its participation
even though it stood to gain millions of dollars in commissions from the minutes of use
generated on its reciprocal compensation network before the time it terminated its
relationship with US LEC. The MCNC executive who investigated the network configured
by MCNC's former consultants testified in this proceeding that he did not think it was
appropriate for BellSouth to have to pay reciprocal compensation for connections
established for the purpose of generating reciprocal compensation.

Further Evolytion of Metacomm Network

6. To ensure that its reciprocal bompensatian plan succeeded, US LEC
provided the financial, technical, and other support Metacomm needed to maximize the
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number and duration of connections it established originating out of BellSouth's network
and terminating to US LEC's network. Other than US LEC, Richard Aab has been the sole
source of the funds needed by Metacomm to establish the connections to generate the
minutes of use for which US LEC has billed BeliSouth over $100 million in reciprocal

compensation.

7. it is unclear whether Metacomm's initial plan included serving end-user
customers. At some point after US LEC and Metacomm implemented their reciprocal
compensation plan, US LEC demanded that Metacomm®develop real originating traffic for
its network.” In response to US LEC's “demand,” and to “provide Metacomm a hedge
against any unforeseen actions yet-to-be taken by BellSouth, the PUC, MCNC et al.”
Metacomm provided customers with what it described as “dedicated access.” Matacom
offered potential customers free access to the Internet via its network through at least the
date the then-current Interconnection Agreement betwean BellSouth and US LEC expired.
Metacomm's offers for free service were dependent upon the customer accepting an
amount of capacity predetermined by Metacomm which in no way depended upon the
customer's needs. Metacomm paid sales agents more than $400,000 ($25,000 per
customer) to persuade customers to sign up for free access to Metacomm's network. It
cost Metacomm $685,000 a year to serve each customer. At the time of the evidentiary
hearing, Metacomm had approximately 25 customers. This number had remained stable
since September of 1998. At the time of the evidentiary hearing, virtually no customers
had paid Metacomm to access Metacomm's network. There is evidence in the record
regarding only seven of Metacomm's customers. One customer, Charlie Horse Fam,
never accessed or attempted to access Metacomm's network. Metacomm nevertheless
originated connections from a router located at the horse barn to a terminating router for
approximately one year, and US LEC has billed BeliSouth reciprocal compensation for all
of the minutes of use attributable to the connections established by the router at the horse
barm. Another customer, Meineke Discount Mufflers, Inc. (Meineke), did not access
Metacomm's network for an overwhelming majority of the time Metacomm's router at
Meineke's premises was opening connections to US LEC's network. Like the connections
originated by Metacomm at Charlie Horse Farm, US LEC has billed BeliSouth for every
minute connections were established by the router at Meineke's premises.

Plan Not Revealed

8. US LEC and Metacomm took active steps to not reveal their reciprocal
~ compensation plan to BellSouth.

9. BeliSouth's knowledge of the US LEC/Metacomm network configuration, and -
its understanding of the resulting flow of reciprocal compensation, evolved over time.
Empioyees of some subsidiaries of BeliSouth, such as BellSouth Business Systems (BBS),
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appear to have had some suspicion of the situatior: earlier than other employees of other
subsidiaries. It took a certain amount of time before the entire picture became clear to the
parties who would be responsible for the payment or non-payment of reciprocal
compensation, or for raising objections with US LEC regarding whether payment of
reciprocal compensation for the traffic was appropriate. BellSouth brought its complaint
to the Commission within a reasonable time after those persons became aware of the
nature of the traffic traversing the US LEC/Metacomm network.

in arate

10. Metacomm generates more than 650 million minutes of connections between
its routers per month, resulting in monthly reciprocal compensation billing by US LEC to
BeliSouth of more than $8.5 million. By the end of 1999, if historical billings continued,
US LEC's reciprocal compensation billings to BeliSouth attributable to minutes of use
generated by Metacomm would be approximately $150 million. As of May 1999, US LEC
had billed BellSouth 78 times the amount of reciprocal compensation that BeliSouth had
billed US LEC. ‘

11.  There is no basis upon which 10 rule that reciprocal compensation is due for
some minutes of use by Metacomm's customers. The configuration deployed by
Metacomm to generate reciprocal compensation is the same when a customer accesses
the network as when Metacomm is simply using routers located adjacent to one another
to establish connections for the purpose of generating reciprocal compensation.
Metacomm did not measure actual customer minutes of use. There is no way to estimate
actual customer minutes of use in a reasonably accurate way which would not be arbitrary.

EVIDENCE TO SUPPORT FINDINGS OF FACT

This section of this Order is not intended to list all of the record evidence which
supports each finding of fact. As noted above, the record includes numerous volumes of
deposition testimony and exhibits in addition to the transcript from the hearing and s,
therefore, quite voluminous. This section is, rather, intended to refersnce the most salient
evidence which supports our findings of fact.

EVIDENCE IN SUPPORT OF FINDING OF FACT NO. 1

. BeliSouth is a "local exchange company” within the meaning of G.S. €2-3(16a) and
an “incumbent local exchange carrier" within the meaning of Section 251 of the 1996 Act.
Its service tefritory in North Carolina inciudes Raleigh, Greensboro, and Charlotte.

.USLEC_isaaompeﬁtiveloal F ‘wﬁerthatoporatesinaeloctedsoutmm
and mid-Atlantic markets. US LEC is certified by the North Carolina Utilities Commission
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{Commission or NCUC) as a CLP. it owns and operates swntches in three North Carolina
cities — Raleigh, Greensboro, and Charlotte.

Richard T. Aab owns stock representing 94% of US LEC's total voting power.
(Tr. Vol. 1, p. 97.) Consequently, he is “able to control the board and all stockholder
decisions and, in general, to determine (without the consent of the Company’s other

- stockholders) the outcome of any corporate transaction or other matter submitted to the

stockholders for approval.” (US LEC Form 10-K, filed March 23, 1999, at 15.) US LEC's

President is Tansukh Ganatra. US LEC executive Mike Simmons had responsibility
initially for the “projects® which underlie this dispute. Wilbur Williams assumed that duty
from Mr. Simmons at the end of 1997. Both men reported to Mr. Ganatra, who oversaw

and diracted their efforts.

Tom Finn and Steve McNeill formed Metacomm in September 1997 to take
advantage of US LEC's offer to share reciprocal compensation it received from BeliSouth.
in June 1998, Richard Aab acquired a controlling interest in Metacomm. (Tr. Vol. 1, p. 97;
Ex. WKM-23.) Mr. Aab's “long time business partner and personal friend,” Andy Mcintosh,
replaced Mr. Finn as the CEO of Metacomm in January 1999. (Tr. Vol. 7, pp. 100, 120.)
Metacomm intervened in this proceeding to protect its interests in receiving a commission
from the reciprocal compensation payments billed by US LEC to BeliSouth and to assist
US LEC in defending the network they both designed and developed for the express
purpose of generating reciprocal compensation.

MCNC was created by the North Carolina General Assembly in 1981.
(Tr. Vol. 1, p. 81.) Among other things, MCNC operates the NC-REN network, which
provides Internet connectivity via dedicated facilities to colieges and universities located
in North Carolina. (Blatecky Dep. 413.) Alan Blatecky is MCNC's Vice President of
Information Technologies and a member of MCNC's Executive Management Committee
(EMC). He has worked at MCNC since 1982. (Tr. Vol. 1, p. 82; Blatecky Dep. 8-9.)
Frank Hart was the President of MCNC until early 1998. It was BellSouth witness Milner's

A understandmg that he was forced to resignas a result of entangling MCNC in the “US LEC

project.” (Tr. Vol. 1, p. 128.)
EVIDENCE IN SUPPORT OF FINDING OF FACT NO. 2

In accordance with their obligations under the 1996 Act, BeliSouth and US LEC
executed their first Interconnection Agreement on November 1, 1996 (1997 Agreement).
(Tr. Vol. 6, p. 209; Ex. JDH-1.) Section 1.D. of the 1997 Agresment defines “local
interconnection,” in relevant part, as “the delivery of local traffic to be terminated on each
party’s local network so that end users of either party have the ability to reach end users
of the other party.” Section IV is titled “Local Interconnection.” Paragraph B of that section:
states that *[e]ach party will pay the other [reciprocal compensation] for terminating its
local traffic on the other’s network at the rate set forth in the agreement.” “Local traffic® is
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defined as “any telephone call that originates in one exchange and terminate in either the
same exchange, or a comesponding ended Area Service (EAS) exchange.”
(Section 1.C.) These same provisi appear in most of the approximately
700 interconnection agreements BellSouth has entered into with various CLPs.
(Tr. Vol. 8, pp. 208-216.) ‘

The 1997 Agreement contains an adci#nonal provision which was added to address
and allay US LEC's concem that traffic, and thus reciprocal compensation payments, might
be imbalanced in favor of BeliSouth. Section IV.C. states:

of calls and that the usage would likely be reasonably balanced, i.e

VALY LIS ;zuij ating {0 pe AT ] 1"l‘¢ll.f - 10 3ai8 IQVET O
isage that BellSouth would be terminating to =C. If at any time during
the term of this Agreement traffic is imbalanced to the degree that US LEC
feels a cap on amounts owing under this Agreement is required, US LEC has
the option to adopt the comparable billing provisions contained in any
agreement BeliSouth negotiates or has entered into with another ALEC
which contains cap provisions, after August 8, 1996 provided that US LEC
adopt the billing provisions of such other agreement that are comparable to
those contained in this Section V.

-

(emphasis added).
The 1997 Agreement expired by its termhs on October 31, 1998. On June 26, 1998,

US LEC exercised its right under Section 252(i) of the Act to adopt another CLP's

interconnection agresment by adopting BellSouth's agreement with ALEC, Inc.
(1998 Agreement). The 1998 Agreement expired on June 15, 1999. (Ex. JDH-2.)
In August 1999, after US LEC's reciprocal compensation plan came to light, US LEC
avoided arbitration with BellSouth over the definition of “local traffic” by again exercising
its right to adopt the interconnection agreement between BellSouth and a different CLP,
Intermedia Communications, Inc. (1999 A ment). The 1999 Agreement expired on
December 31, 1998. '

_ The 1998 and 1999 Agreements aléo require the parties to pay one another
reciprocal compensation for the termination of “local traffic.” All three Agreements contain
provisions for reciprocal compensation to be paid at a rate of approximately 1.33 cents per
minute. (Tr. Vol. 8, pp. 156-57.) z

1
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EVIDENCE IN SUPPORT OF FINDING OF FACT NO. 3

After executing the 1997 Agreement, US LEC sought to imbalance treffic in its favor.
First, US LEC's president, Mr. Ganatra, required his management employees to install and
maintain BeliSouth Basic Rate ISDN (BRI) service at their homes to connect to US LEC's
network during nonbusiness hours, and he encouraged them to keep the lines connected
or *nailed up” 24 hours a day for the express purpose of generating minutes of use for
which US LEC would bill BellSouth reciprocal compensation.. (Tr. Vol. 1, p. 82; Vail
Dep. 246-49.) For every US LEC employee who participated in the *Employee BRI
Program,” US LEC could generate more than $1,000 per month. (Tr. Vol. 1, pp. 134-35.)

In addition, Mr. Ganatra negotiated an agreement exacuted on June 1, 1997, to pay
sales agents 50-65% of the reciprocal compensation US LEC received from BellSouth for
terminating calls to information providers and others whom the sales agent recruited as
US LEC customers. (See US LEC's response {0 Interrogatory No. 37 of BeliSouth’'s Fourth
Set of Data Requests to US LEC.) In addition to the commissions paid under the
agreement, US LEC rewarded the sales agent's principal in December 1897, with a
warrant to purchase 99,000 shares of US LEC stock. (Vail Dep. 57-59.)

In 1997, in response to funding cuts by the General Assembly, MCNC began to

~ investigate opportunities to commercialize MCNC assets and/or to create new,
profit-generating businesses. In the summer of 1997, MCNC hired Tom Finn and Steve
McNeill as consultants to assist MCNC in identifying and implementing business

development opportunities. (Tr. Vol. 1, p. 81; see giso Blatecky Dep. 17-80.)

In August 1997, US LEC Executive Mike Simmons approached his former
co-workers Steve McNeill and Tom Finn, and “suggest{ed] an arrangement in which MCNC
could share in revenues owed to US LEC by BellSouth...." (Ex. WKM-3, at 1.) The
arrangement was intended to exploit the reciprocal compensation provision in US LEC's
Interconnection Agreement with BellSouth. At a meeting arranged by Messrs. Finn and
McNeill, Mr. Simmons and his colleagues at US LEC described to Mr. Blatecky and others
at MCNC how the reciprocal compensation provision in the US LEC/BeliSouth
Interconnection Agreement could be a tremendous moneymaker for US LEC if traffic was
imbalanced in favor of US LEC, and how MCNC could share in the wealth if it assisted in
generating the traffic to create the imbalance. During this meeting, Mr. McNaeill, in the
presence of Mr. Simmons and others from US LEC, told MCNC's representatives that
imbalancing traffic in order to bill BellSouth enormous amounts of reciprocal compensation
would benefit BellSouth, because it would help BeliSouth demonstrate that sufficient
competition existed in BellSouth's local market and thereby allow BellSouth to offer long
distance services. 2 The consultants then sold MCNC management on the idea of

? This same statement was later repeated to others, inciuding one of the vendors who
provided equipment for the MCNC reciprocal compensation network. (Tr. Vol. 1, p. 130)
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establishing the network suggested by Mr. Simmons and using it to provide intemet
connectivity to schools. (Tr. Vol. 1, pp. 81-82; Blatecky Dep. 81-88, 355-358;
Ex. WKM-3, at 1.) |

|

In order to take personal advartage of the reciprocal compensation sharing offered
by US LEC, Messrs. Finn and McNeill formed a separate company, Metacomm, to set up
a second reciprocal compensation network identical to, but independent from, the one it
planned to establish for MCNC. They recruited two partners to provide financial backing
based on promises of quick profits in the "10s of millions of dollars." (Ex. WKM-18.)
Messrs. Finn and McNeill also solicited the assistance of the other MCNC consultants and
employees who would work in setting up the MCNC network to simultaneously set up a
network to generate reciprocal compensation for Metacomm’s benefit. This group
consisted of Andy Carwile, Dave Sinnott, Brown, Larry Densmore, and Michael Fox.
They ail made great efforts to ensure that MCNC did not find out about their activities on
behalf of Metacomm.® (Tr. Vol. 1, p. 96; Exs| WKM-17, 19, 20, 21, 22))

On September 3, 1997, US LEC d into identical agreements with MCNC and
Metacomm to pay them 40% of all reci | compensation BellSouth paid US LEC for
traffic created by the two companies. (Exs. WKM-4 and WKM-16.)

EVIDENCE IN SUPPORT OF FINDING OF FACT NO. 4

The record shows that immediately after signing the commission agreements on the
sharing of reciprocal compensation, MCNC and Metacomm began setting up the networks
suggested by US LEC. The networks they configured were identical in design and
remarkably simple. MCNC and Metacomm ¢ located routers (computers) in leased
“POP sites.” They leased from BeliSouth ISDN lines and DS3 high-transmission facilities
capable of originating up to 672 connections and connected them to their originating
routers. They programmed the routers to dial telephone numbers suppiied to them by
US LEC. Connections originated by the routers were transported to BellSouth’s switch,
then to US LEC’s switch in the same city in which the connection originated, and then
transported by leased facilities to terminating routers.

Metacomm set up originating routers in POP sites located in Raleigh, Greensboro
and Charlotte. MCNC planned to do the same, but withdrew its participation after setting
up only the Raleigh and Charlotte POP sites. In each city, the two companies’ POP sites
were located in contiguous, leased spaces.  All of MCNC's connections terminated in
Raleigh or RTP, and most of Metacomm's iarminated in Raleigh, regardiess of their

’ N‘lr. Blatog:ky stated at his deposition thh had he been aware of his consultants’ and
employee’'s activities on behaif of Mmaomw would have concemned [him] a great deal
ol

[blecause these folks are on our [MCNC's i ,
Dep. 382, ™ ) | and should be working for us. (Bhtm

I3
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originating location. Metacomm's Raleigh originating routers called terminating routers
located next to them in the same building. The stated objective of US LEC and its partners
was for Metacomm and MCNC to keep as many of the available connections “nailed up®
on a continuous basis so that US LEC could bill BeliSouth the maximum amount of
reciprocal compensation for the open connections. (Tr. Vol. 1, pp. 84-87; 97-99,
Exs. WKM-8, 9, 24; see aiso US LEC's responses to Interrogatory Nos. 2-5 of BellSouth's
Fifth Set of Data Requests.)

US LEC directed MCNC and Metacomm to disconnect and immediately reconnect
each connection every 23 hours and 59 minutes, because US LEC's switches could not
create billing records needed to bill BellSouth reciprocal compensation if the connections
were left up continuously. Pursuant to US LEC's instructions, MCNC and Metacomm
programmed their routers to recycle each circuit once per 24-hour period.
(Tr. Vol. 1, pp. 88-89; 99; Finn Dep. Ex. 3.)

The plan US LEC proposed to MCNC is set forth in a memorandum produced by
MCNC. it states:

MCN i icati

One provision of the Telecom Reform Act of 1996 requires that incumbent
Local Exchange Carriers (ILECs) provide a termination fee to new
Competitive Local Exchange Carriers (CLECs) for any switched call that
originates from an ILEC and terminates at the CLEC....

This provision of the Telecom reform act provides a unique opportunity for
CLECs (in this case, US LEC) to pass along a portion of those termination
fees (paid per minute) to customers who are willing to purchase services
from US LEC. MCNC has entered into an agreement with US LEC where
they will provide ISDN connectivity from remote MCNC locations serviced by
BeliSouth to MCNC, which is served by US LEC. There are remote locations
being serviced by BellSouth in Raleigh, Chariotte, and Greensboro and all
of these sites dial back to MCNC via ISDN.

Each remote site will have one or more DS3s (BellSouth) feeding an M13
channel bank which delivers 28 PRIs to the access equipment (currently
Cisco 3640s). The [routers] then initiate 23 calls per PRI which terminate at
MCNC (US LEC) on a similar set of access equipment. Given that each DS3
has 28 PRIs and each PRI can initiate 23 calls (644 calls per DS3), there is
a major opportunity for revenue to grow significantly with each pair of DS3s
(one remote and one central) that are activated.
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The technical requirements for this application are fairly simple. The
equipment must primarily be able to originate and answer 644 calls per DS3
as well as take these calls down and bring them back up once per 24 hour
period. Circyit availability is the primary factor in this application, There is

30 IS  TOUVII RIS * ELAAIT I IONAC i e Bavy trai Wi o U110

~: 4] Y 24 ' 38 SiitiL)
to keep the circuits alive. The othe
and management capabilities as well as uptime reporting...with BeliSouth
and US LEC availability reports.

(Ex. WKM-5.) (emphasis added).

The Commission notes that the abo uoted memorandum makes no reference
to the need for any actual use of the circuits for the reciprocal compensation to be
generated. According to the memorandurn, all that was needed to flow across the lines
from BeliSouth's network to US LEC's network were “routing updates.”

EVIDENCE IN SUPPORT OF FINDING OF FACT NO. §

In October 1997, MCNC terminated Tom Finn, Dave Sinnott and Jason Brown (who
later became Metacomm empioyees) because it discovered that they had noncompete
agreements with their former employer that prohibited them from working for MCNC.
(Tr. Vol. 1, p. 90; Blatecky Dep. 382-83.) The following month, MCNC fired Mr. McNeili
and Mr. Densmore because Messrs. McNeill and Densmore sent US LEC a letter
misrepresenting that Mr. Densmore was the acting chief executive officer of MCNC to have
US LEC write an $85,000 advance commission check to Mr. McNeill. Mr. McNeill shared
the money with Mr. Densmore and MCNC employee/Metacomm consultant Michael Fox.

i

(Tr. Vol. 1, p. 90.)

After terminating its consultants, MCNC President Frank Hart assigned
Alan Blatecky to investigate the network gured by MCNC's former consultants in
cooperation with US LEC. Mr. Blatecky discovered that the network was not currently
designed to serve schools or any end users, but was designed and being operated at that
time simply to keep open connections betweeip routers for the sole purpose of generating
reciprocal compensation. Mr. Blatecky documented his findings in two memoranda he
prepared for MCNC's EMC in early January 1998. (Tr. Vol. 1, pp. 90-91; Exs. WKM-6 and
V'{KM-?.) He concluded: “Essentially the project is based on having circuits operational
with no data or content. That is, the circuits are being turned up and no traffic traverses
the circuits.” (Ex. WKM-6.) He further stated:

The US LEC project was established haphazardly and was predicated solely
on the potential revenue stream from BeliSouth to US LEC for termination
charges. The result is that the network is being brought up is optimized
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to generate revenue from these termination charges without regard to actual
traffic or content.

(Ex. WKM-7.) Mr. Blatecky testified at his deposition in June 1999, that he stood behind
these statements and saw no need to amend them in any way based on information he
learned in the intervening year and a half. (Tr. Vol. 1, p. 129; Blatecky Dep. 417-24.)

Other evidence confirms Mr. Blatecky’s conciusions. The Cisco equipment
representative who installed the routers for MCNC stated that Michael Fox told him that
the network was being configured solely to establish empty connections, and not to serve
end-user customers:

A. What | said Michae! Fox repeatedly told me was performance
was not a requirement, because there was no data, pericd. He
~ didn't say that there was a test phase. ‘Cause if it was a test
phase, then performance eventually would be a roqulrement

Do you see what I'm saying?

Q.  Uh-huh (yes).

A ldidn't say anything about test requirements. | just said there
was no requirements for data going across this network,
period.

Q.  So, in other words, what you were told by Mr. Fox is, “We want
to set this network up, but it's never going to be used"?

A Just a - | was told by Mr. Fox, back again to my record, that it
was to help US LEC and BellSouth - US LEC as a CLEC,
competitive local exchange carrier, and BellSouth in an FCC
ruling for long distance. That was the purpose | was told.

Q.  Sowas it your understanding this network was never going to
be used?

A it was my understanding that the network was not to be - was
not going to be passing data. There was no requirement for
data on that line. That was my understanding. | wouldn't say
it wasn't being used. It's being — | mean, its running. It's used.

Q. So it's just a network that's going to get set up, and nobody
was evef going to pass data or do anything with it?

A That was my knowledge.
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(r. Vol. 1, p. 130 (quoting Whelan Dep. 53-54).) Metacomm's Mr. Finn likewise conceded
that, at least after his ouster, MCNC sought only to execute the “simple plan® to generate
reciprocal compensation solely through open connections, and did not intend to make its
reciprocal compensation network available to end users. (Ex. WKM-3, at2.)

: After discovering the true nature of the network configured by its former consuitants
and US LEC, MCNC withdrew its participation in the “US LEC project”™ MCNC did not
think it appropriate to set up a network and ‘ intain empty connections over it solely to
generate reciprocal compensation. (Blatecky Dep. 421-22; Hart Dep. 245-47.) By
terminating its agreements to purchase D and other facilities from BellSouth, MCNC
incurred substantial termination liabilities to BeliSouth. (Tr. Vol. 1, p. 91.) Thesae liabilities,
together with the millions in commissions it stood to receive from US LEC for establishing
empty connections, were not enough to MCNC to participate in a business which
it concluded “did not have integrity.” (Blatecky Dep. 421, 429.)

EVIDENCE IN SUPPORT O‘l‘ FINDING OF FACT NO. 8

Through the winter of 1997 and into the spring of 1998, Metacomm continued to
expand its network by increasing the number of connections nailed up through BellSouth's
and US LEC's switches. The goal of both US LEC and Metacomm was to create as much
reciprocal compensation revenue as possible via this type of traffic. In December 1997,
when US LEC's Executive Vice President reported to US LEC's President, Tansukh
Ganatra, that Metacomm had activated new circuits at its Greensboro originating router
location and planned to turn up additional circuits the next day as well, Ganatra
responded. “Great!!! Show me the money!!i!l® (Ex. WKM-27.)

By mid-December 1997, Metacomm had five DS3s terminating in excess of
640 empty circuits each to US LEC numbers. Its plan was to employ the “full utilization of
18 DS3s (six in each of the three cities) by April 1998. (Finn Dep. Ex. 20.) After
discussions with Mr. Ganatra at US LEC, Metacomm quickly expanded its plan to include
12 DS3s at each of its three originating locations, for a total of 36 DS3s by
July 1, 1998. in a letter to Mr. Ganatra confirming Metacomm's growth plans, Tom Finn
stated that Metacomm's "goal is to expand its network at a rate that remains consistent
with US LEC's expectations and is cognizant of BeliSouth's constraints. The Company will
rely on jts close working relationship with US LEC to ensure that the incremental
profitability afforded through its network expansion does not reach a point of diminished
retums.” (Finn Dep. Ex. 21.) |

US LEC was extremely excited about the revenue Metacomm's empty connections
were creating for it. In early-March 1998, Wilbur Williams reported to Mike Simmons on
the “success” of the Metacomm project: *We will have nine Metacomm DS3s pumping
$250,000 per month each, net installed by Friday. That is the total installed to date. With
the BellSouth 25% PIU, that number could @ as high as $400K per DS3. Pretty bad,
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huh?" (Ex. WKM 57.) Mr. Williams calculated that nine DS3s “running full time” wouid
result in monthly revenue of $3,173,148, with $1,903,887 (60%) going to US LEC and
$1,269,261 {40%) to Metacomm.” (Ex WKM-40.) By March 1999, Metacomm was

originating connections through more than twenty DS3s, and US LEC was billing BellSouth
over $9 million per month for Metacomm's traffic. (See US LEC's response to interrogatory
No. 25 of BeilSouth’s Fourth Set of Data Requests.)

Mr. Ganatra exhorted his empioyees to ensure that the Metacomm ‘network®
created as much revenue for US LEC as possible. For example, in May 1998, when
Mr. Ganatra discovered that Metacomm traffic appeared to be decreasing, he sent an
e-mail memorandum to his senior managers noting the decrease, and stated: “Folks
something is not right and this is serious stuffl!!ll Remember that our lifeline is in the
billings to BeliSouth. . . .please assure me that whatever is wrong will be fixed on @
refroactive basis! (WKM—25 ) (emphasis in original). In June 1998, when Wilbur Williams
reported to Ganatra that the Metacomm routers were performing “poorly” — that is, they
were not “pumping minutes® to US LEC at full capacity — and that he had toid Metacomm
to get the routers turned up "immediately,” Ganatra responded: *Keep the ‘pressure’ on!

We need the minutes!™ (WKM-26.) (emphasis in original).

In January 1998, US LEC began providing the money needed by Metacomm to keep
its network up and generating the empty minutes for which US LEC billed BeliSouth. On
January 18, 1998, US LEC provided Metacormm with a $500,000 unsecured “advance® on
reciprocal compensation commissions payable to Metacomm. The following month, it
provided an additional $700,000 unsecured advance. US LEC placed one condition on
its cash advances — that *“Metacomm grows rapidly to 36 DS3s." (WKM-42, at 2.) Indeed,
US LEC made its initial advance contingent upon Metacomm converting its forecast for
36 DS3s into a firm sales order by the end of January 1998.% (Ex WKM-79;
Finn Dep. Ex. 24; Vail Dep. 148-51.) These were, of course, the 36 DS3s Metacomm
planned to connect to routers at its POP sites.

US LEC has continued to make monthly advances to Metacomm. Each month,
Metacomm sends US LEC a memorandum setting forth its network expenses, and US LEC
responds with a check for about $1 million so that Metacomm can continue leaving

“US LEC claims that Mr. Ganatra's numerous e-mails which state clearty his demands that
the plan generate ss much money for US LEC as possible merely reflect his “excitement” about
helping Metacomm provide a valuable service to end-user customers. The Commission observes
that none of Mr. Ganatra’s e-mails expressing this “excitement” mention or even refer indirectly to
Metacomm serving customers. (Tr. Vol. 1, pp. 136-137; Vol. 4, pp. 65-71.)

* On June 30, 1998, in connection with Richard Aab’s purchase of a controlling interest in
Metacomm, and after Mr. Aab paid more than $3 million to Metacomm's existing creditors,
Metacomm and US LEC entered into a Security Agreement with respect to these advances.
(US LEC Cross-Exam Ex. 2.) At that point, as a result of Mr. Aab’s ownership and control of both
companies, Metacomm and US LEC became “affiliated companies” for Securities and Exchange
Commission reporting purposes, and US LEC had an obligation to enter into the security agresment
with its sisier company.
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connections nailed up to US LEC telephone numbers. (Tr. Vol. 1, p. 110; US LEC's
responses to interrogatory No. 5 of BellSouth's Second Set of Data Requests and
Interrogatory No. 26 of BellSouth's Fourth Set of Data Requests.)

US LEC's ongoing support of Metacomm has not been limited to money. US LEC
provided Metacomm with human capital as well. For example, when Metacomm expressed
concem about not having sufficient “bodies” to accomplish their mutual goal of installing
36 DS3s by the summer of 1998, US LEC by offering to provide technical and
administrative personnel and to assign employee to assist Metacomm fuil-time.
(Tr. Vol. 1, p. 110; Exs. WKM-49, 50, 51, 52, 5§3.) Similarly, when Metacomm's Tom Finn
wrote to Wilbur Williams of US LEC: “Please assure me that US LEC's current intentions
(to ‘reward us handsomely, etc.”) haven'tl changed and remain consistent with our
numerous discussions...” (Finn Dep. Ex. 38), US LEC responded: )
| know of no reason why anyone there should feel the least bit different
about US LEC's intentions and satisfaction with the way things are going.

As | have stated numerous times, you guys are a critical block in our
company and you must be successful, and we will make sure you
are....Again, we must have you being , and nothing about that has
changed. s

|

(Finn Dep. Ex. 41.) |

With its support, US LEC bought trol over Metacomm. US LEC even made
hiring decisions for Metacomm. In the spring E 1998, Mr. Finn asked Mr. Ganatra, “May
I have your approval to hire/contract (@5K per | to get started) both Dave Sinnott and
Jason Brown?" Ganatra directed: “The answer is NO gt this time and it will have to wait
until 6/18/88." (Tr. Vol. 1, p. 138; Ex WKM-52; US LEC Ex. 18))

US LEC did not purchase Metacomm directly. Instead, in June 1998, RTA
Associates (RTA) bought 69% of Metacomm by buying out Mr. McNeill and the two silent
partners for $1 million each. Mr. Aab also paid Larry Densmore, Michael Fox, and Andy
Carwile over $90,000 for their interests in Metacomm, and paid over $3 million of
Metaqomm's outstanding debts. (Tr. Vol. 1, p. 97; WKM-23.) Mr. Aab insisted as a
condition of his buyout that the former partners enter into side agreements with
Mqtqcomm. The side agreements contained, among other things: a release by the
mdmdgalg af Metacomm, RTA, and US LEC from all liabilities of any kind (Y] 1); a reiease
of the mduvoc!ual by Metacomm oniy (1] 2); a"pni:mise by the individuals not to participate
In any way in a suit or other proceeding in a position adverse to Metacomm, RTA, or
US LEC (1 1). a confidentiality clause which each individual acknowledged would be
breached if he "discusses any contract to which Metacomm, RTA, or US LEC or any of
their affiliates or subsidiaries is a party, or di the business of Metacomm, RTA or
US LEC...with any persons,” unless Metacomm provided written authorization (Y] 9); and
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a recital that Metacomm, RTA, and US LEC were sach intended beneficiaries of and could
each enforce the agreement (] 13). (See, 8.9., Finn Dep. Ex. 70.)

EVIDENCE IN SUPPORT OF FINDING OF FACT NQ. 7

US LEC was concemed that BellSouth would object to paying reciprocal
compensation for the empty connections nailed up by Metacomm and MCNC to generate
reciprocal compensation. in a February 27, 1998 memorandum to Tansukh Ganatra,
Wilbur Williams wrote: “The key question is whether or not [Metacomm's network] would
stand up to scrutiny if BellSouth cried foul for any type of router-to-router configuration and
would we be taking an unnecessary risk?” (WKM-41.) In an effort to shield Metacomm'’s
network from unwanted scrutiny, US LEC demanded that Metacomm find a way to originate
“real originating traffic” on its network. In response to US LEC’'s demand, Metacomm
began for the first time to investigate allowing customers to access its network. In a
March 13, 1998 memoerandum to his Metacomm partners, Tom Finn wrote:

In direct support of US LEC's demand (and to again differentiate Metacomm
from MCNC), Capital Holdings introduced and negotiated with several other
firms to establish 1) a bankable business plan which would survive scrutiny;
2) develop real originating traffic for the network. In addition of this effort
meeting US LEC's demand, it also provides Metacomm a hedge against any
unforeseen actions yet-to-be taken by BeliSouth, the PUC, MCNC, et al.

(Ex. WKM-42, at 2.) (emphasis in original).

Thereafter, on March 20, 1998, Metacomm entered into a written agreement with
Learningstation.com to allow Learningstation to host its educational applications on
Metacomm’s network. (Finn Dep. Ex. 33.) Metacomm agreed to pay Leamingstation to
bring customers onto Metacomm's network, by promising to pay Leamingstation more than
$50,000 for each DS3 connected to the network in order to allow access to
Leamingstation’s applications. (Id. §§ 1.) The record evidence is that only one customer
ever used the Metacomm network to access Leamingstation's applications.

US LEC allowed Metacomm to sign up only those customers located in BellSouth's
service territory. US LEC apparently recognized that originating Metacomm traffic through
the switch of a smaller ILEC could cause the ILEC serious financial harm. When
Metacomm inquired about a potentiai customer served by Concord Telephone Company,
with whom US LEC has an interconnection agreement, US LEC instructed: “Back away
from Concord for the moment. A DS3 would break their bank.” (Ex. WKM-80; gsee also
Finn Dep. Ex. 54.)

All of the Metacomm partners did not agree with the need to add customers to
Metacomm's network. Wilbur Williams reported to Mr. Ganatra: “Steve McNaeill is only
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interested in setting up router-to-router corfﬁgurat;pns {(Metacomm) and the rest of those
guys are trying to build a business that would be sustainable even if reciprocal
compensation went away....Their intemnal struggles seem to continue, which is the
business building idea versus the greedy pigs who only want to create dollars (Steve).”
(Ex. WKM-56.) Moreover, in a iate-1997 memorandum to Metacomm investors Terry
Phillips and Phil Miller, Metacomm's Tom Finn addressed their “disappointment and
frustration” regarding the MCNC and Metacomm business plan. (Finn Dep. Ex. 13.) He
said he "share[d] many of the same ‘strange feelings’ conceming the ethics of this
business” as they did, but continued to justify the plan as an acceptable “arbitrage” of
BeliSouth. He stated that “US LEC writes huge checks to BeliSouth on the first of each
month for traffic generated by US LEC that terminates on BellSouth switches.” Thus, he
told his investors that BeliSouth should reciprocate by paying US LEC for Metacomm
traffic. He said if BellSouth was required to pay, “everyone” would win: “BellSouth gets
long distance approval and the CLECs get what they were already promised. All that
Metacomm does is share in the revenues it creates for US LEC - that's it.” (1d,)

In response to its partners’ internal debate concerning whether to allow customers
to access its network, Metacomm ed selling its network to US LEC. In an
April 29, 1998 letter to Messrs. Ganatra and seiting forth his proposal, Mr. Finn wrote:

[W]e understand the value of 18 nailed-up DS3s switched through US LEC
facilities over the next year. We know of US LEC's ability to take advantage
of “ride” a similar third party Interconnect Agreement through July of 1999.
We appreciate that US LEC has greatly and recently benefited from the
revenue and eamings that we have mutually generated. We recognize that
US LEC will accrue additional benefits through an acquisition of Metacomm.
We feel compelied to remind you that we have done everything you have
asked of us (and more) and have dearyy operated with nothing but US LEC's

best interest in mind. «
- o -
. .'n i | with
entity would be integrated into US LEC's business plan, or into a separate

Rian with the goal of 3 data services arm which could achieve a sianificant
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i ingstation.com and exploit the emerging “net PC" concept through
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(Finn Dep. Ex. 37.) (emphasis in original). In el subsequent letter, Mr. Finn .
. , Mr. stated
proposal to sell Metacomm to US LEC 'shoulF accomplish three objectives:* that his

|
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1. To replace the current ownership of Metacomm with a team that has a
longer-term view of the business opportunity, is willing to share the risks,
and would re-engineer the current network to support end user traffic:
Metacomm’s current members want “out”, its investors have lost confidence.
US LEC's agenda and that of Metacomm's seems to have diverged, causing
a strain on continued relations that do not serve anyone’s interest.

2. During this period of uncertainty, the “new team” will...enable the network
re-engineering effort....

3. Leamingstation.com needs to be funded so that it could reasonably
expand its sales, marksting and mplemontatson force to create the demand
which supports the network re-engineering effort...

(Ex. WKM-48.)

In response to Mr. Finn's inquiry about a buyout, Mr. Ganatra gathered and sent to
Mr. Aab the “raw data” Mr. Ganatra believed US LEC needed to make a decision about
acquiring Metacomm. (Ex. WKM-47.) The “raw data" consisted solely of a spreadsheet
setting forth the money US LEC stood to earn based on 15 Metacomm DS3s generating
traffic at a rate of 98% of capacity.

In response to US LEC's demand, Metacomm began soliciting end-user customers
for its network in March of 1998. According to Andy Mcintosh's swom testimony, “[t]he first
customers were placed on the network in May of 1998.°¢ (Tr. Vol. 7, p. 149.)

Metacomm offered potential customers free Internet access via its “test network” if
the customer agreed to allow Metacomm to install at least four PRIs (92 circuits) and a
router on the customer’s premises. (Tr. Vol. 1, p. 101.) Metacomm made its offers for free
access on a “take it or leave it basis,” such that the customer was faced with accepting far

* Mr. Carwile testified at his deposition that at the time he stopped working for Metacomm
in June 1998, there were no customers accessing the Metacomm network. in addition, dates
Mr. Mcintosh represented in Exhibit 3 to his testimony that Metacomm first signed up customers and
the date those cusiomers wers in fact given accsss to the Metacomm network differ significantly.
For example, Mr. Mcintosh's Exhibit AM-3 shows some of the Meckianburg Area Catholic Schools
as coming onto the Metacomm network in March 1998. Mr. Crovi, the technology director for the
Catholic Schools testified, however, that the schools did not even decide to use Metacomm's
"~ network until April 1, 1868, and that no facilities wers installed until the Summer of 1998, after the
end of the school year. (Tr. Vol. 7, pp. 57, 66-67.) He aiso testified that the schools did not begin
to use the network to its full potential until January of 1989. (Tr. Vol. 7, pp. 67-68.)

Mr. Self from the Sheiby School District testified that the Sheliby Schools did not access the
Metacomm network until Christmas of 1998, and that ail schools in his district were not connected
to the network until February of 19989. This is in stark contrast to Mr. Mcintosh's exhibit showing the
Shelby Schools as coming on line in August of 1988.
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more capacity than it needed or refusing Metacomm's free offer. Mr. Self from the
Shelby City Schools testified at the hearing, for example, that the gole reason that he
accepted Metacomm's offer was because it was free, and that he understood the offer for
four PRis per school to be a take it or leave it offer. (Tr. Vol. 7, pp. 37-41.) Mr. Boykin
from Meineke Muffler testified that his understanding and reason for accepting
Metacomm's offer was the same. (Tr. Vol. 5, pp. 91-92.)

in addition, in order to induce customers to sign on for free access to its network,
Metacomm implied to potential customers BeliSouth had knowingly “joined forces" with
Metacomm to provide this free service. (Tr. Vol. 5, p. 94; Ex WKM-34.) Metacomm
promised that free access to its ‘test network” would continue through at least
June 15, 1999, the date the BeliSouth-US LEC 1998 Agreement was set to expire.
(Tr. Vol. 1, p. 101.) Since adopting the 1989 Agreement this past summer, Metacomm has
continued to allow virtually all of its cus to access the network at no cost.
(Tr. Vol. 7, pp. 222-224.) Metacomm paid sales agents more than $400,000 ($25,000 per
customer) to persuade customers to sign up for this free access to Metacomm's network.
(Tr. Vol. 7, pp. 224-226; Mcintosh s-Exam Ex. 4; Metacomm's response to
interrogatory No. 3 of BeliSouth's Second Set of Data Requests.)

In order to provide end-user customers access to its network, Metacomm placed a
router on the customer’s property. It connected the router to clusters of primary rate ISDN
lines (PRIS) or, in some cases, to a DS3, which Metacomm leased from BellSouth and had
installed at its customer's premises. The ISDN lines Metacomm placed at customer
locations connected Metacomm’s router on the customer’s premise to the BellSouth central
office serving the customer. Metacomm pr the routers to dial US LEC telephone
numbers so that the connections were through BellSouth’s switch to US LEC's
switch in the same city, and then from US LEC's switch over dedicated facilities to another
Metacomm router, usually in Raleigh. (Tr. Vol. 1, p. 102.) It costs Metacomm $685,000
a year to serve each customer. (Tr. Vol. 7, pp. 233-234.)

As with all of the connections it established, Metacomm programmed its routers
located at customer premises to nail up all available circuits and to recyclie each
connection once every 24 hours so t US LEC could create a billing record.
Metacomm's customers could not use these connections for any purpose other than to
access the Metacomm network. Accordingly, Metacomm's CEO, Andy Mcintosh, testified
that Metacomm's customers “would describe it as a dedicated service.” (Tr.Vol. 7, p. 167;
Se¢ glso Tr. Vol. 7, p. 163, quoting Mcintosh Dep. p. 40.) Metacomm's former CEO,
Tom Finn, testified similarly that “Metacomm’s customers enjoy dedicated access.”
(Finn Dep. 37.) According to Metacomm, its network did not become "stable" until
December 1998. (Tr. Vol. 7, p. 121 )
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Metacomm claims to have 35 end-user customers for its “dedicated service.”’
(Tr. Vol. 7, p. 210.) Iits customer base has not increased since September 1898.
(Tr. Vol. 7, pp. 214-215.) There is evidence in the record regarding only seven of these
customers: Charlie Horse Farm; Meineke Discount Muffler, inc.; Alexander Children's
Center; EDS; Asrial images; Mecklenburg Area Catholic Schools; and the Shelby City
Schools. The evidence shows the following with respect to each of these customers:

Charlie Horse Farm. This Metacomm customer is in the business of boarding
horses. Metacomm installed a router and four PRis at the horse bam so that it could
establish 92 connections at one time, and originated connections from the horse bam to
a terminating router for approximately one year. The owner of the horse bam testified that
he never accessed or attsmpted to access Metacomm's network. He further testified that
Dave Sinnott from Metacomm knew that he was not using Metacomm’s network.®
(Tr. Vol. 1, pp. 104-106; Pharr Dep. 15-17.)

Meineke. Meineke's director of MiIS, Max Boykin, testified at the hearing that he
allowed Metacomm to install a router and a DS3 at Meineke's location solely because it
was free. Mr. Boykin testified that Meineke's sole use of the network consisted of
connecting two personal computers to Metacomm's router and using them to access the
intemet during working hours for only a couple of months. He said that in October 1998,
when Meineke entered into an arrangement for another company to provide all of
Meineke's approximately 80 employees with internet access using only a fraction of the
capacity installed free of charge by Metacomm, he disconnected the link betwsen
Meineke's computers and the Metacomm router, and Meineke did not use the network for
- any purpose thereafter. Mr. Boykin told Metacomm's sales agent at the time he accepted
the equipment that he may not use the Metacomm network, and later told the sales agent
that he was in fact not using it.* (Tr. Vol. 5, pp. 105 and 107.)

Shelby City Schools. Metacomm presented the testimony of Mitchell Self from the
Shelby City Schools. Mr. Self testified that the Shelby schools signed on to become a
Metacomm customer in the fall of 1898. The schools did not begin accessing the

T Metacomm counts each school in the Meckienburg Area Catholic Schools and Shelby City
School District as a separate customer, even though the school system is in reality the only
customer. When each school system is counted as a single customer, Metacomm has about
25 customers.

' US LEC suggested that the owner of the horse bam ordered facilities to establish an ISP,
but the horse bam owner's own testimony contradicts US LEC's claim. The horse bam owner,
Mr. Pharr, who is also employed by Metacomm's principal sales agent Computer Network Power,
testified that he wouki not have accepted the facilities if there was any cost to him, and that he "just
don't care to pisy with computers” when he gets home from his job as & computer consuitant.
(Pharmr Dep. 16, 21.)

 Metacomm likewise knew that its customer UNCC was not using its network. (See Sinnott
Dep. Ex. 27.) ‘
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Metacomm network until Christmas of 19§8. and all schools were not connected until
February of 1989. The Shelby schools do not use the Metacomm network o access
Leamingstatior’s applications. Mr. Self testified that the sole reason he chose Metacomm
over a competing proposal from BeliSouth was that Metacomm was offering access to its
network free of charge. He did not have choice with respect to the amount of capacity
to accept from Metacomm. Mr. Self also testified that actual use of the Metacomm network
was confined to school hours. (Tr. Vol. 7, T)p 9-49.)

MeCKIONOLIrg Al atholi CNOOLS (IVIA . Michael Crovi from MACS testlﬁed
thathissd-noolshavebnnusmgunm natwnrkatfullcapacﬂytomuﬁwe
internet and Leamingstation since January of 1999. MACS is the sole customer using the
Metacomm network to access Leamingstation’'s applications. Metacomm provides MACs
with four PRIs at each school location. Mr. Crovi testified that if MACS has to pay for
Metacomm'’s service, it will cut back to one-half of a PRI at its high school and middle
school, and to one-quarter of a PRI at each of its elementary schools, and that this
reduced bandwidth would meet the schools’ needs. (Tr. Vol. 7, pp. 75-86.)

i . All three of these customers
tesuﬁed that they accoptad Metacomm s equnpmant bacause it was free. All three further
testified that they do not use all of the provided by Metacomm, nor do they access
the network 24 hours a day. For example, Catherine Brooks from Alexander Children's
Center, a-group home and leaming center for troubled youths, testified that the Center did
not give its students access to the Metacomm network. it used the network only to give
its approximately 40-50 administrative amployees access to the Intenet. These
employees used the network mostly during business hours. Mr. Anderson for EDS testified
that his company uses the Metacomm network to transfer information between its two
facilities. He testified that if he had to pay for access to Metacomm's network, he would
reduce his capacity from its current level of DS3s to one DS3. (Anderson Dep. 7-8.)

EVIDENCE IN SUPPORT Ol% FINDING OF FACT NO. 8

The record conclusively shows tha BeLU&‘: LEC attempted to avoid reveahng its
mpmlwmpensauonwnbalmplmto ISouth. (See, e.g., Tr. Vol. 9, pp. 6-7.) The
recorg is replete with evidence of US LEC its associates’' preference that BellSouth
not discover the truth behind the Metacomm network. For example:

. At the outset, US LEC directed the Metacomm principals™CNC consultants to
conceal from BellSouth the true use of BellSouth's facilities. US LEC executive
Mike Simmons instructed: |

. You should
app:oach this as rf MCNC will dial into our [US LEC's]
facilities, but will not be online all of the time. In other words
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they may have all trunks connected to us {US LEC] at the
same time, but not all of the time. MCNC will be telling
BELLSOUTH that they will be dialing "others” not just us.

(Tr. Vol. 1, p. 134; see aiso Ex WKM-81.) (emphasis added).

After MCNC's initial tum-up of massive numbers of empty circuits in Raleigh
created problems in BellSouth’'s end offices and BeliSouth asked who the
connections were being established with, Andy Carwile told BellSouth network
personnel that they were “mostly going through @ CLEC" and “did not provide the
CLEC name.” All connections were, in fact, being directed to US LEC. (Tr. Vol. 8,
pp. 8-9; Grefrath Cross-Exam Ex. 1.)

When BBS representatives asked Metacomm about their applications in an effort
to better serve their customer, Metacomm refused to disclose its plans, citing
confidentiality concems. They remained steadfast in this position even when BBS
offered to enter into confidentiality agreements, as it commonly does with its
customers. (Tr. Vol. 5, pp. 10-12, 26-27.)

US LEC had Metacomm and MCNC each confirm in a “side letter,” rather than as
part of their reciprocal compensation commission agreements with US LEC, that the
traffic generated on their networks was local and not subject to the ISP dispute
between BellSouth and US LEC, so that in the event US LEC had to prove the
Metacomm and MCNC traffic was not subject to its separate dispute with BeliSouth
concemning ISP trafficc US LEC would *not need to show the [reciprocal
com;ensation sharing] contract.” (Tr. Vol. 9, pp. 15-19; Grefrath Cross-Exam
Ex. 3.)

When MCNC, after leaming the truth about what its consultants intended to
accomplish in conjunction with US LEC, told US LEC that it planned to tell
BelliSouth's North Carolina president, Billie Ray, of its contractual arrangement with
US LEC, and that it had been duped by its former consuitants and US LEC into
establishing its reciprocal compensation network, US LEC threatened to sue MCNC
for breach of the nondisclosure provision in the commission agreement. Dr. Hart
responded with his "solemn oath...that [MCNC's] discussions with BellSouth would
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not mention US LEC in any fashion whatsoever.”™ (Tr. Vol. 1, p. 135; Ex. WKM-82;
gee also Williams Dep. Ex. 317)

. USLEChsistedmusnamenothaconnactadinanywayudmtheMetacommor
MCNC reciprocal compensation networks. US LEC’s name is not listed with all of
Metacomm'’s other vendors in Me' 's contract offering “free service,” even
though there would have been no offers of free service but for US LEC. US LEC
likewise instructed that it not be mentioned in connection with MCNC’s “Education

_ Initiative,” even though it would provided one-half of the telecommunications
facilities if the initiative was to me a reality and receive free publicity for its
- participation in a seemingly worthwhile endeavor. :

. US LEC demanded that Metacomn'L take US LEC's name out of 8 memorandum
which Metacomm planned to send to a potential customer. (Finn Dep. Exs. 67, 68.)

. Metacomm told BellSouth that it had ting proposails from US LEC to provide
originating facilities in order to obtain pricing from BeliSouth. It later admitted
that this was not true. (Tr. Vol. 5, p. 23; Metacomm’s response to Interrogato
No. 25 of BellSouth’s Second Set of Data Requests.) .

. Mr. Aab required that Metacomm's 1 artners agree not to disclose anything about
Metacomm's or US LEC's businesszs or the two parties’ contracts as a condition
of Mr. Aab’s acquisition of Metawmgn.

’ When BellSouth refused for many months to pay US LEC's invoices for reciprocal
compensation for Metacomm and M NC traffic pursuant to its mistaken belief that
the billed minutes were attributable to ISP traffic, US LEC did nothing to comect
BellSouth’s misperception. US LEC was apparently willing to wait for an expected
favorable decision in the ISP dispute and then take BeliSouth's money, paid under
the mistaken belief that it was for ISP traffic.

* Dr. Hart apparently kept his oath. Alan Blat cky accompanied Dr. Hart to Hart's one meeti
with Mr. Ray. Biatecky testified that they discu’sod in general MCNC's termination liabimiur:g
BeliSouth as a result of canceiing the contracts pursuant to which MCNC was purchasing facilities
from BeliSouth and that Mr. Ray referred MCNC t a BBS manager. Mr. Blatecky testified that the
discussion with Mr. Ray did not inciude any mention of MCNC's reciprocal compsnsation commission
arrangement with US LEC. Mr. Ray was deposed in this matter and his recoliection was the same.
BeliSouth stated in response to data requesis that it first leamed of US LEC's reciprocal
compensation sharing agreement with MCNC in July 1998. (See BeliSouth's responss to
interrogatory Nos. 18 and 19 of US LEC's 2™ Set ?j Data Requests.) BeliSouth did not confirm the

existence of US LEC's identical agreement with i
in this p ding. @ stacomm until it was able to conduct discovery
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US LEC and Metacomm were successful in not revealing their reciprocal
compensation plan to BellSouth for many months. Indeed, BeliSouth was constrained to
make the substantive allegations in its Complaint upon information and belief.

BellSouth first became suspicious about the use to which Metacomm was putting
the circuits it was ordering from BeliSouth following a biockage of BellSouth'’s interoffice
- trunks between its Greensboro Eugene Street end office switch and the Greensboro local
tandem switch in early-1998. BeliSouth discovered that the blockage was caused by a
translation error which was directing hundreds of circuits opened by Metacomm to a toll
trunk group. In investigating the blockage problem, BellSouth observed that Metacomm's
circuits maintained their connections through all of the night and into the next day.
BellSouth then “force released” the trunks that Metacomm was using and that were
blocking the entire trunk group. The released lines stayed idie for about five minutes and
then reconnected all at one time. (Tr. Vol. 1, pp. 75-76.)

As a result of this extraordinary event, BeliSouth sought to determine whether traffic
was actually being camied over the nailed up connections or if a problem condition existed
that would preciude the trunks being used by other end-user customers. BeliSouth
performed tests on a sample of Metacomm circuits and discovered that although most of
those circuits were connected for over 20 hours per day, no telecommunications were
flowing over those trunks. (Tr. Vol. 1, p. 76.)

BeliSouth conducted an extensive internal investigation to attempt to determine why
Metacomm was keeping lines open continuously with no information flowing over
those lines. At about the same time BellSouth concluded its investigation in
late-June/early-July 1998, BellSouth obtained a copy of the reciprocal compensation
commission agreement between US LEC and MCNC. The existence of this agreement
together with information gathered by BeliSouth that Metacomm would not disciose its use
of the BeliSouth lines, caused BellSouth to suspect that US LEC had a similar reciprocal
compensation commission arrangement with Metacomm. BellSouth wrote to US LEC,
. cited the resuits of its investigation, and stated its position that it did not believe reciprocal
compensation was due for continuously open; empty circuits. The parties met on
July 31, 1998, but did not reach a resolution. Consequently, BeliSouth filed its Complaint
and Request for a Declaratory Ruling initiating this proceeding. (Tr. Vol. 1, pp. 76-77.)

EVIDENCE IN SUPPORT OF FINDING OF FACT NO. 9
BBS and BellSouth Telecommunications, Ini:. are separate corporate entities, but
both are subsidiaries of BellSouth Corporation. BBS sells and implements installation of
telecommunications facilities and services to business customers. BBS employees have

an obligation to keep information pertaining to its customers confidential, and not share
the information with other entities within BellSouth. (Tr. Vol. 5, p. 10.) BBS has no
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‘connections. (Tr. Vol. §, p. 14.)

responsibility for regulatory issues or interconnection agreements with CLPs. (Tr. Vol. 5,
p. 12.)

Metacomm, as a customer of BBS, never told BBS that it planned to nail up
connections to US LEC regardiess of whether any traffic was actually flowing over those

Metacomm's secrecy with BBS regarding its applications and its network was
unusual. Some BBS representatives speculated as to what Metacomm might be doing.
(Tr. Vol. 5, p. 14.) One BBS employee speculated that Metacomm traffic “might” be
terminating at a CLP to permit the CLP to bill BellSouth for reciprocal compensation, but
that empioyee believed that BellSouth had gone on record taking the position that it would
not pay reciprocal compensation for traffic terminating to an Intemet service provider and
therefore dismissed the idea. The empioyee aiso could not understand how Metacomm
would benefit from payments to a CLP. (Tr, Vol. 5, p. 16.)

No one from BBS took action to bring suspicions regarding the configuration of the
Metacomm network to the attention of someone within BellSouth's organization that might
have led to an investigation. Early on, BBS employees did not see it as their jobs to
“police” Metacomm’s activities. (Tr. Vol. 5;. 17.) ‘

in early 1998, some employees of BBS apparently had some understanding of the
general concept of reciprocal compensation and possibly the potential for calls being
routed to a CLP generating high levels of reci | compensation. (Tr. Vol. 5, pp. 43-44.)
Around January 8, 1998, a meeting took place between BBS personnel and Metacomm
personnel. Notes from that meeting reflect that there were statements to the effect that the
network would be a “closed environment” and that computers would “only call each other.”
(Tr. Vol. 5, pp. 48-49.) Around January 18, 1998, 33 people within either BBS or BellSouth
Telecommunications, Inc. had notice of a erence call regarding implementation of
Metacomm’s equipment. Those persons ha 1 notice of what the equipment was, and that
Metacomm was going to be connecting to CLPs. (Tr. Vol. 5, p. 80.) Around the early
summer of 1998, BBS was toid that Metacomm’s connections were going to a CLP or to
CLPs. (Tr. Vol. 5, pp. 51-52.)

.Bg September 1998, BeliSouth had filed a complaint against US LEC with the
C.ogm'nlsslm BBS understood that Metacomm played a role in the US LEC practices upon
whtoh, !he complaint was based. When BBS learned of the complaint, it asked for
instructions as to how to deal with Metacomn'q it received instructions to continue treating

Metacomm like any other customer. (Tr. Vol. 5, p. 18.)




EVIDENCE IN SUPPORT OF FINDING OF FACT NO. 10

US LEC does not dispute the fact that it has billed BellSouth for every minute of
every connection established between routers on the MCNC and Metacomm networks.
It does not dispute the fact, due to the enormous billings of Metacomm and MCNC traffic,
it had billed BellSouth 78 times the amount of reciprocal compensation that BellSouth had
billed it through May 1999. At the time of the hearing in this case in August 1999,
Metacomm had stabilized its network to the point that it was able to generate more than
650 million minutes of essentially empty connections between its routers per month,
resulting in monthly reciprocal compensation billing by US LEC to BeliSouth of more than
$8.5 million for Metacomm traffic alone. Metacomm traffic accounts for nine out of every
10 minutes of use for which US LEC bills BellSouth reciprocal compensation. By the end
of 1999, if monthly billings continued on the same level, US LEC's reciprocal
compensation billings for Metacomm traffic would be approximately $150 million.

- EVIDENCE IN SUPPORT OF FINDING OF FACT NO. 11

The Metacomm network configuration - routers nailing up connections to other
routers — creates effectively dedicated circuits. The location of the “originating router” at
a customer’'s premises rather than at a Metacomm POP site does not change the analysis.
Metacomm programmed its routers at customer locations to nail up every available circuit
on a virtually 24-hour basis, regardless of customer need or usage, thereby providing what
Metacomm’s CEO himself described as a "dedicated service.”

All parties agree that actual usage, if any, is irrelevant to the question of whether
every minute of use generated by the Metacomm network is compensable. US LEC and
Metacomm contend that reciprocal compensation is due for every minute that a router held
a circuit open to another router. According to US LEC and Metacomm expert witness,
!:‘ls. Wallman, the customer “is not a factor.” (Tr. Vol. 8, p. 113.) Her testimony is clear on
this point:

Q.  So for purposes of your analysis basically it doesn't matter
whether Metacomm has customers or whether it doesn’t have
customers. And if they do have customers it doesn't matter
whether they use the network or not?

A True.
(1d) Consistent with its “customers are irrelevant” position, US LEC maintains, for
example, that reciprocal compensation is due for the millions of minutes of use attributable

to connections established by the Metacomm router at Charlie Horse Farm, even though
the horse bam owner never used the Metacomm network for any purpose. Consequently,
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according to US LEC, Metacomm's failure to

render otherwise compensable minutes of use noncompensable.

measure any actual customer usage does

Even if the Commission had that there is some basis upon which minutes

of actual usage by Metacomm'’s end-user customers might be compensable, which it has
not, there is no competent, material, and substantial evidence in the record upon which to
estimate actual customer minutes of use in a reasonably accurate way. First, there is

direct record evidence that only six

- MACS, Meineke, Shelby City Schools,

EDS, Aerial Images, and Alexander Children’'s Center ~ used the network in any way. The

evidence is that Metacomm customer
Metacomm placed at its facilities and that
period after the Metacomm router at its pn

sharlie Horse Farm never used the routers

ineke used it in a limited way for only a short
ises began “pumping minutes® to US LEC.

Other than these six customers, there is no specific basis in the record to conclude that

any other Metacomm customer used the

at all. To reach such a conclusion would

be purely speculative. Given the tenacity with which US LEC and Metacomm conducted
discovery and advocated their case, the Commission notes that US LEC and Metacomm
did not presant any evidence of actual usage by the 20 or so other Metacomm customers.

For the six customers who appear to have used Metacomm's network, there is no
competent, material, and substantial evidence upon which to estimate their usage.
Metacomm supplied each of them, on a take-it-or-leave-it basis, with capacity which
exceeded their needs. Thus, even if a customer estimated that it used the Metacomm
network for 50% of a school day (as opposed to the 24 hours a day that the routers on his
premises were connected to Metacomm'’s terminating routers), there is no way to know
whether the customer's usage would have been supported by a fraction of the capacity
installed by Metacomm. The fact that no customer said that it wouid pay for the capacity
provided by Metacomm free of charge, and at least MACS and EDS testified that they
would use far less capacity to meet their needs if they had to pay for it — is strong
evidence that actual usage (number of circuits x minutes) wouid have been far less. Thus,
there is no defensible way to estimate actual usage for those customers who did use the
network. Any estimate of actual Metacomm customer minutes of use would be arbitrary.

CONCLUSIONS OF LAW

introduction

This docket has presented many challenges to the Commission. It is not simply the
sheer volume of the filings and discovery, running into the thousands of pages, nor is it
simply the amount of money involved, a conservative estimate of which at this time is well
over a hundred million dollars. It is rather the application of the facts — which in a broad
sense are largely undisputed or undisputable — to the contract and the law.




Both parties, for reasons of their own, have attributed a degree of clarity to the
contracts that they do not possess, coming in the process to directly opposite conclusions.
The contracts, it is true, are somewhat deceptive in their simplicity. They are in many ways
“garden-variety,” first-generation interconnection agreesments that on their face appear
unexceptionable. They are therefore not the sort of contracts one would find void on their
face. For that reason, the Commisaion must necessarily examine the language of the
contracts themseives. The ultimate difficulty which the Commission must confront comes
from the interpretation that US LEC seeks {o put on the contracts. It is simply not credible
to believe that a network such as that which US LEC and Metacomm constructed was
within the parties’ contemplation when they entered into the contracts. The contracts are
mgmusuh«aapplwdtomemmmmmfkandwqunmmthhmugh
extrinsic evidence, especially as to the public interest.

There were, of course, numerous issues that the parties argued forcefully and at
great length. These included questions that outwardly appeared simple but, upon closer
examination, were extremely complex — issues such as what is a “telephone call® and
what constitutes “telecommunications.” However, it is the Commission's view that, before
even reaching such questions, we must examine whether, in light of what US LEC and
Metacomm actually did in constructing their network, the interpretation that they wish to
put on the contract is reasonable and in the public interest. Our answer is a resounding
*no.” Accordingly, the Commission will follow the prudent principle followed by the courts
and we will only decide those questions that absolutely need to be decided to reach the
appropriate result. Thus, we believe that it is sufficient that we have found, among other
things, that the contract is such that its terms must be interpreted in light of the public
interast and that the network is an effectively dedicated one. For these reasons, and the
others set out below, we have found that US LEC is not entitied to reciprocal
compensation.

CONCLUSIONNO. 1 -
The Commission should. consider extrinsic evidence in interpreting the
interconnection Agreements.

POSITIONS OF PARTIES

BELLSOUTH: BeliSouth believes that the Interconnection Agreements are clear
that reciprocal compensation is not due for the traffic at issue, but noted that US LEC
argued that they are just as clear that reciprocal compensation is due, regardiess of
whether any telecommunications traverse the nailed up circuits or whether any customer
of Metacomm used them. BeliSouth stated that, if the Commission concludes that the
Interconnection Agreements are ambiguous on this issue, it may properly consider
extrinsic evidence as to the meaning of the contracts. In BellSouth’s view, this evidence
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demonstrates that the parties did not intend for such traffic to be subject to the reciprocal

compensation provisions of the lnterconn;jion ‘Agreements.

US LEC: US LEC maintained that BellSouth has not established that there is any
ambiguity in the definition of “local traffic’ contained in the Interconnection Agreements
that would permit the Commission to look beyond the plain language of those Agreements.
Only if such ambiguity is found, and is not resolved through application of the statutory
rules of construction, is extrinsic evidence admissible to explain the intent of the parties
and resolve ambiguity, US LEC argued.

METACOMM: Metacomm also aer that the contractual terms in this case
are unambiguous and that therefore, as a matter of law, the Commission cannot consider
extrinsic evidence. The definition of local traffic is straightforward and apparent
by reference to everyday experi and the Commission’s Order in
Docket No. P-55, Sub 1027. Metacomm stated that BellSouth is attempting to interject new
terms and qualifications on otherwise unambiguous language rather than attempting to
ascertain a correct interpretation of a term that is fairly susceptible to more than one
meaning. if ambiguity is found, parol evi is admissible to explain the intent of the
parties and resoive the ambiguity. Metacomm stated that, assuming for the sake of
argument that the Commission considers extrinsic evidence, the evidence supports finding
that the traffic is local traffic.

DISCUSSION

BellSouth stated that, under Georg% law, which applies to the interpretation of
these contracts, the meaning of ambiguous contract terms may be resolved by reference
to the conduct of the parties that evidences such intent. Further, it is appropriate to
consider industry usage or custom in determining the meaning of a contract provision.
BellSouth argued that US LEC knew when it first began operations that the traffic at issue
in this case is not the type of traffic for which the parties agreed to pay each other
reciprocal compensation. BellSouth cont d that, if the traffic was clearly compensable,
US LEC would not have done everything ible to conceal its scheme from BellSouth.
BellSouth also stated that US LEC all 1 BellSouth to labor for months under the
misimpression that US LEC's reciprocal compensation invoices to BellSouth were
attributable to ISP traffic when it could have told BellSouth and the Commission the truth
and demanded payment immediately. Instead, US LEC insisted that Metacomm allow
customers access to its network in order to provide a *hedge.” US LEC demanded
customers aven though the Metacomm netwark supposedly provided compensable iocal
calls without customers.

BellSouth insisted that .US LEC knew that BellSouth did not intend at the time it
?ntgmd mso the Interconnection Agreements to pay for minutes of use generated by
nailed up” empty connections originated and terminated by the same party. BellSouth
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stated that it has hundreds of interconnection Agreements with language identical to that
in the Interconnection Agreements upon which US LEC relied to make its argument, but
no other CLP has argued that reciprocal compensation is due for the type of traffic at issue
in this proceeding.

US LEC stated that, assuming there is any ambiguity in the Interconnection

- Agreements, BellSouth's Access Services Tariff is persuasive evidence of BeliSouth’s

understanding of the terms in the Interconnection Agreements. The tariff contains the
words “raffic,” “call,” and “end user” and, US LEC argued, each of the definitions supports
US LEC's reading of those terms. The tariff states that traffic simply “denotes a volume
of IC [interexchange carrier] access minutes of use or calis.” (Emphasis supplied).
BeliSouth cited to no statement of intent by the parties in the contract, no industry practice,
no industry definition, and no case that defines “local traffic’ or “traffic’ according to
anything other than minutes of use.

Further, US LEC stated that the definition of a “call’ in the Access Services Tariff
contains none of the limitations which BellSouth is seeking to impose. The tariff states that
a call denotes a customer communications attempt in which the complete address code
is provided to the serving dial tone office. It begins with an off-hook signal initiated by an
interexchange carrier or end user (calling party) and concludes with an on-hook signal
after attempted or completed communication to an end user (called party) or to an
interexchange carrier terminal location. US LEC stated that BeliSouth's definition is
consistent with the industry definition, and that a “telephone call® is generally understood
in the industry as "any demand to set up a connection...[t]he actions performed by a call
originator...[tlhe operations required to establish, maintain, and release a
connection...[tjo use a connection between two stations.” US LEC asserted that
Metacomm and MCNC meet these definitions.

BellSouth defines the term “end user” in the Access Services Tariff as follows: "any
individual, partnership, association, corporation, governmental agency, or any other entity
which (A) obtains a common line, uses a pay telephone or obtains intrastate service
arrangements In the operating territory of the Company or (B) subscribes to intrastate
service(s) provided by an interexchange carrier or uses the services of the interexchange
carrier when the interexchange carrier provides intrastate service(s) for its own use.”
(Emphasis supplied). US LEC stated that Metacomm and MCNC obtained local services
from BeliSouth in its operating territory, and were plainly BeliSouth’'s subscribers and
end users.

In US LEC's view, BellSouth's performance of its contracts is also persuasive.
BellSouth has treated Metacomm and MCNC as end users, customers, and subscribers.
The offerings made by BeliSouth to Metacomm and MCNC were standard switched local
services offered through special assemblies and the sums billed to Metacomm and MCNC
were retail, not wholesale, prices.
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US LEC contended that if its claim for reciprocal compensation’is denied, the
Commission will be disregarding the “clear language” of the Interconnection Agreements
between the parties, and will in essence be rewriting the contracts in order to provide
BellSouth with retroactive protection again?t an unforeseen risk. As evidenced by the
preceding discussion, howsver, the terms of the contracts are by no means as clear as
US LEC asserts. The evidence shows that when the Interconnection Agreement was
originally negotiated by the parties and ved by the Commission in 1997, US LEC and
BeliSouth believed that the flow of reciprocal compensation between them would be
roughly balanced, or possibly favorable to BPIISouth. At that time, the idea of setting up
a network of routers and high-volume lines, in order to generate the greatest possible
number of calls and the largest possible claim for reciprocal compensation, had not come
to the mind of either party. The evidence at the hearing showed that the first discussions
that ultimately led to the development of the network took place in 1997. When
US LEC and BellSouth negotiated the Interconnection Agreement in 1996, the
circumstances which have now developed weuLo completely unforeseen. This is not a case
in which the language of the parties’ contract is clear and unambiguous and leaves no
room for interpretation. Rather, the terms of the agreement, as applied to this
unanticipated situation, are ambiguous and actually require interpretation by the
Commission. 1 ~

In summary, common sense dictates that extrinsic evidence should be considered
in this proceeding. BellSouth and US LEC/Metacomm argued that the Interconnection
Agreemants are clear on their faces, but each party claims that the Agreements support
its position. Thus, there appears to be ambigqr.l‘ity. and extrinsic evidence may lawfully be
considered. Further, consideration of extrinsic evidence is not only lawful, but is
necessary in order to reach conclusions wnp regard to certain important issues in this
proceeding. Consideration of the intent of the various parties, and the parties’ conduct that
evidences such intent, will be useful in reaching conclusions on these questions. Further,
consideration of industry usage or custom in Wining the meaning of particular contract

provisions will be useful. |

1 .
The public interest requires that the lntﬁonmctlon Agreements be construed in

s::;:h a way as to disallow the payment of reciprocal compensation for the networks
atissue. |
|

POSITIONS OF PARTIES
BELLSOUTH: BeliSouth argued that thk Commission must consider public policy

in rendering a decision in this matter. Bellsmi::lieves that since Metacomm and MCNC
originated traffic for the purpose of generating reciprocal compensation, the Commission
should find the traffic noncompensable for public policy reasons.
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US LEC: US LEC stated that public policy may be considered in determining
whether the minutes of use in this proceeding are compensable under the terms of the
Interconnection Agreements. US LEC argued that in order to foster the growth of
competition and innovation in North Carolina, public policy requires enforcement of the
interconnection Agreements according to their terms. Further, US LEC believes that the
public policy in North Carolina does not permit retroactive elimination of valid reciprocal
compensation obligations once they have accrued. However, US LEC maintained that
public policy should not be invoked in this proceeding to relieve BelliSouth from its
obligations to pay reciprocal compensation for minutes of use on the MCNC and
Meatacomm networks.

METACOMM: Same as that of US LEC.
DISCUSSION

BellSouth maintained in its Brief that the General Assembly has charged the
Commission with the responsibility to protect the public interest by supervising and
controlling public utilities operating in North Carclina. BellSouth pointed out that US LEC
witness Wallman candidly acknowledged that the Commission's first and foremost
responsibility is to protect the public interest and that the Commission could and should
consider its public interest responsibility in determining the compensability of the traffic in
question. BellSouth argued that under the public interest analysis of the record in this
case, the Commission can make only one conclusion and that is that US LEC is not due
reciprocal compensation for Metacomm traffic. Further, BellSouth concluded in its Brief
that Section 62-2 of the North Carolina General Statutes declares it to be the public policy
of the State to “protect fair regulation of public utilities in the interest of the public,” to
“prevent unfair or destructive competitive practices,” "to assure that facilities necessary to
meet future growth can be financed by utilities operating in this State on terms which are
reasonable and fair to both the customers and existing investors of such utilities,” and to
“encourage and promote harmony between public utilities.” BellSouth pointed out that
numerous provisions in Chapter 62 give the Commission authority to protect the public
interest through its regulation of public utilities. BeliSouth also stated in its Brief that the
Metacomm network unnecessarily utilizes an enormous amount of capacity in BellSouth's
switches which would be available for use by legitimate customers in actual need of the
switching functions for which the switches were designed and installed, and BellSouth
network personnel could devote their time to serving legitimate customers rather than
installing and maintaining facilities over which Metacomm generates meaningless traffic
24 hours a day. Finally, BellSouth also stated in its Brief that since the filing of its
Complaint until the present, BellSouth has consistently stressed the propriety and
importance of a public interest analysis of the US LEC/Metacomm reciprocal compensation
scheme while US LEC and Metacomm have attempted to persuade the Commission that
consideration of public policy is irrelevant and unnecessary, and that the Commission's
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analysis should begin and end with a1 determination of what the Interconnection
Agreements mean. 1
|

BeliSouth maintained in its Brief that pwe traffic in question violates public policy for
the following reasons: 1

(1) The traffic was originated fdr the sole purpose of generating rec:procal
compensation; |

(2) Determining the traffic to be]mmpenssble would harm competition in the
State;

(3) Other regulatory bodies an‘uz!1 courts have ruled that analogous schemes
violate public policy, and 1

(4) The Commission should pxeqce the corporate veil between US LEC and
Metacomm. ]

BellSouth argued in its Proposed Order that Metacomm and MCNC originated the
traffic at issue for the purpose of genoﬂahng reciprocal compensation, BeliSouth
maintained that the Commission should ude that traffic generated for the purpose of
generating reciprocal compensation is subject to the payment of reciprocal
compensation. ‘

|

Further, BellSouth stated in its Brief local telephone competition in this State
would be harmed severely by granting US LEC, or any other provider that is interested in
performing the same scam, what amounts to a license to print money. Additionally,
BellSouth argued in its Proposed Order that if the Commission adopts the interpretation
of “local traffic” recommended by US LEC and concludes that reciprocal compensation is
due for the minutes of use at issue here, ;he Commission's decision would seriously
damage the development of local tel competition in North Carolina. BellSouth
argued that such a decision would be 'to public policy and would be a disincentive
for carriers to compete for and serve ganumé customers.

l

BellSouth also stated in its Proposed Order that finding the traffic noncompensable
is sound public policy and consistent with rulings of other regulatory bodies and courts.
BellSouth argued in its Brief that the Federal Communications Commission (FCC)
addressed in rulemaking proceedings a similar get-rich-scheme. BeliSouth stated that the
FCC ruled that calls placed for the pqrpou of generating compensation are
noncompensable. 1

Finally, BellSouth maintained that Metacomm did not operate independently from
US LEC, but rather, as US LEC's agent in carrying out its reciprocal compensation plan
and that the connections established by Metacomm were the equivalent of US LEC

keeping lines open to itself. BellSouth argued that allowing the payment of reciprocal
compensation for such connections would contrary to the public interest. BeliSouth

.
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stated in its Brief that the case breaks down to a Richard Aab-owned company
(Metacomm) calling numbers fumished by ancther Richard Aab-owned company (US LEC)
in order to create revenue for two companies he owns and controls. BelliSouth concluded
that in its role of protecting the public interest from destructive competitive practices, the
Commission should pierce the corporate veil and conclude that no reciprocal
compensation is due.

US LEC and Metacomm stated in their Joint Proposed Order that the law is clear
that the liberty to contract carries with it the right to exercise poor judgment in business
transactions and that the Commission should not rescue BellSouth, on public policy
grounds, from strategic decisions that later tum out to have unintended consequences.
US LEC and Metacomm maintained that the evidence demonstrates that BellSouth's
senior management was involved in, and aware of, the terms of the Interconnection
Agreements with US LEC, as well as interconnection agreements with other CLPs.
Further, US LEC and Metacomm stated that BeliSouth failed to prove that Metacomm was
transmitting sham traffic for the sole purpose of generating reciprocal compensation, that
US LEC's agreement to share reciprocal compensation with Metacomm was an unlawful
kickback, and that Metacomm's traffic interfered with the public switched network.
~ Therefore, US LEC and Metacomm argued, BellSouth failed to demonstrate a sufficient

public policy justification to abrogate the terms of the Interconnection Agreements.
Further, US LEC and Metacomm argued that there is nothing wrong with US LEC and
Metacomm availing themselves of the opportunity that the excessive reciprocal
compensation rate presented and that such a response should be expected from new
entrants in a competitive marketplace. US LEC and Metacomm recommended that the
Commission agree with witness Wallman that, in future cases, the Commission will be able
to use objective criteria to protect the public interest from allegedly sham traffic.

US LEC, in its Brief, outlined the following i issues for the Commission to consider
when evaluating public policy in this case:

(1) North Carolina. and Federal telecommunications policies require the
unyielding enforcement of the interconnection Agreements to foster the
paramount telecommunications policies of local competition and innovation
and BellSouth's hostility to competition and innovation motivates its strategy

here;

(2) Enforcing contracts as written is a paramount public policy that controls this
case;

(3) Retroactive modification of the Interconnection Agreements is beyond the
Commission’s authority;

(4) Having failed to prove its allegations of “sham traffic’ and “kickbacks”,
BellSouth has utterly failed to offer a public policy justification for rewriting
or abrogating the Interconnection Agreements;
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(5) BeliSouth created an attractive revenue opportunity by insisting that the
interconnaection Agreements contain a reciprocal compensation rate
substantially above cost; , if the Commission wants to address the
root cause of this mediz and any concemns it might have about the
amount of reciprocal compensation at issue, it must address one and only

one issue: BeliSouth's above: interconnection rates; and
(6) BellSouth's arguments and Commission's finding in the Fresh Look
proceeding should apply heré

US LEC asserted in its Brief that the 1:Cmﬂrniamicﬂ must give priority to the policies
given priority by the General Assembly, which has emphasized the desirability of
competitors to the ILECs and price and service competition in the marketplace. Likewise,
US LEC pointed out that TAS6 is intended to accelerate rapidly private sector deployment
of advanced telecommunications and iMﬁm technologies and services to ail
Americans, and to do so by opening all telecommunications markets to competition.

US LEC further stated in its Brief | the paramount public policy to be guarded
and nurtured by the Commission requires the enforcement of the contracts exactly as
BeliSouth wrote them. Further, US LEC argued that if the Commission found that as a

matter of public policy the minutes of use are not compensable, it will do so after US LEC
has performed all of the services necassa& to be paid for the minutes of use. US LEC
maintained that this would be a retroactive madification of the interconnection Agreements
that would amount to a refund to BellSouth ar#d would be anticompetitive. US LEC stated
in its Brief that the fundamental poiicy the Commission is bound to implement in this case
is the protection of the sanctity of contract. |

1
US LEC further argued in its Brief tha} in North Carolina, the law of contracts and
the public policy doctrines encompassing that body of law are a bona fide public policy of
this State. US LEC maintained that there can be no doubt that BellSouth was competent
to contract and that BellSouth failed to prove that US LEC did anything but negotiate fairly
and honorably. Further, US LEC argued that for the marketplace to work, there must be
certainty in the terms, whether wise or not, that govern the relationship between the
contracting parties. US LEC stated that if BeliSouth's senior executives who formulated
BellSouth’s policy with respect to interconnection with CLPs across its territory erred, it
should not be a public policy goal of the Commission to protect the multi-billion dollar
behemoth from its own greed. l

US LEC also maintained in its Brief t]hat if the Commission were to rewrite the
Interconnection Agreements to relieve BeliSouth of any part of its obligation to pay
reciprocal compensation for Metacomm or MCNC traffic, it would be retroactively rewriting
the Interconnection Agreements to deny US !.EC its contractual benefit after US LEC's
right to payment had accrued, in violation of North Carolina law. US LEC argued that
BellSouth seeks excuse from its payment of reciprocal compensation based on its value

|
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judgments that there is no public policy benefit flowing from the telephone cails at issue.
US LEC stated that the Commission must think long and hard before it follows BellSouth
down the path of allowing retroactive challenges to reciprocal compensation obligations
based on criteria invented after the fact since this path would lead to administrative
gridiock.

: Additionally, US LEC argued in its Brief that not just any public policy is grounds to

abrogate the Interconnection Agreements. US LEC maintained that BellSouth has
attempted to argue that public policy should not allow thet reciprocal compensation be paid
in order to pravent the generation of “sham traffic”, the payment of kickbacks or the growth
of *reciprocal compensation machines” which US LEC argued BellSouth was unable to
prove. US LEC stated that in its opinion BellSouth's public policy justification for
abrogating and rewriting the Interconnection Agreements boils down to nothing more than
BeliSouth does not want to pay. US LEC also noted in its Brief that BellSouth has no less
than admitted that the only *public policy” at issue for BeliSouth is to save money since
BellSouth has admitted that but for the money BeliSouth must pay US LEC in reciprocal
compensation, BeliSouth is indifferent to how US LEC or Metacomm build or design their
networks. US LEC also maintained that in the absence of threat to a well-defined and
dominant public policy that proves the illegality of the Interconnection Agreements is clear
and certain, BellSouth has no grounds to seek modification or abrogation of its contractual
obligations to US LEC. US LEC quoted Wallihan v. Hughes, 82 S.E.2d 553, 558
(Va. 1954) which states "...and courts are averse to holding contracts unenforceable on
the ground of public policy unless their illegality is clear and certain.”

Further, US LEC maintained in its Brief that it is beyond question that BeliSouth
insisted on the above-cost rate to create the revenue opportunity that it claims should not
now be enforced. US LEC asserted that it had no choice but to respond to the risk by
soliciting, when it could, businesses that it hoped would have high volumes of terminating
traffic. US LEC maintained that it not only had a legal right, but an obligation to avail itself
of the revenue opportunity that the reciprocal compensation rate presented. US LEC
_ stated that had it not done so, its viability as a competitor was threatened. US LEC stated
that technological innovations like the one Metacomm created are generally the product
of the revenue opportunities that are created by above-cost prices or rates. US LEC
maintained that whether called arbitrage or good business sense, the result is public
benefit from the innovation itself and from correction of price anomalies. US LEC
mentioned that international call-back was a technological innovation that developed to
take advantage of revenue opportunities but was attacked as fraudulent. US LEC stated
that in the end, it was found that call-back services could place a significant downward
pressure on foreign rates to the ultimate benefit of United States’ ratepayers and that the
service promotad the public interest by providing increased competition. US LEC further
maintained in its Brief that if there is a public policy issue to be addressed, and if the
Commission believes that it would have been preferable for MCNC and Metacomm to
configure their networks without factoring in revenue from reciprocal compensation, the
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only way to ensure the lowsst-cost network design and operation is to attack the root
cause of the problem — BellSouth’s imposition of above-cost interconnection rates.
" US LEC stated that today to its knowledge only one contract exists that still contains such
a high reciprocal compensation rate (that contract expired on December 31, 1999).
US LEC argued that market forces are ecting the root cause of the problem, just as
market forces corrected the root cause of the intemational call-back controversy.

Finally, US LEC argued in its Brief M historically BellSouth has been one of the
loudest opponents of efforts by others to persuade the Commission to abrogate contracts
on public policy grounds. US LEC stated that in the Fresh Look proceeding, BelliSouth
argued that the Commission had no rity to abrogate the contracts CLPs made with
BeliSouth pursuant to N.C. General Statue Sections 62-134(j) and 62-133.5(f) which
contain pre-competition provisions in BellSouth’'s favor. US LEC stated that BeliSouth
stated in its reply comments in that proceeding that, “[i}t strains credulity to assert now that
the General Assembly, in light of this explicit move away from regulation, had somehow
implicitly granted the Commission a ity also to eviscerate the very contracts it had
made available to telecommunications public utilities.” The Commission agreed with
BeliSouth, holding that the statutes and case law cited by the Fresh Look proponents “did
not constitute the clear grant of authority necessary to justify and support Commission
intervention in statutonily-authorized, valid aqd binding contracts between ILECs and their
customers.” i

In its Brief, Metacomm outlined the testimony of US LEC witness Waliman where
witness Wallman stated, “Yes, | believe that qhe Commission could decide that at some —
that if a business were not real, if a business were a sham, a contention that | believe is
notserioudyraisadinmisrecolubasedon%at I've heard and read, that the Commission
could decide that in the public interest that compensation should not be paid. But | say
again I'm confident, based on what ['ve seq‘n. that the Commission need not have any
doubt here that this is a real business, with a real business plan, with real financing, with
real talented people who are working on it, tﬁat aims to deliver a vision and services like
scalable broadband. And | think they're comfortably on the right side of the line here.”
Metacomm argued that none of BellSouth’s “public policy” arguments justify a departure
from the contract. Metacomm further maintained that if the Commission concludes that
the configuration used by Metacomm was to public policy, there was no basis
upon which Metacomm, or any other entity for that matter, could have known that such a
configuration was “unacceptable.” Metacomm concluded that the contract must not be
abrogated on the basis of such an irrelevant, wrong “policy’ goal in a potentially
unconstitutional manner. Metacomm also ma?ntained that to the extent that public policy
concerns are considered, they favor enforcing the contract since CLPs must be confident
that their agreements with ILECs will be honored and enforced.

Based on the evidence in the record a&]‘d the North Carolina General Statutes, the
Commission believes that it should undoubtedly consider matters of public policy in
determining whether the minutes of use at issue are compensable. The parties, of course,
differ on exactly which public policy considerations should affect the outcome of this case.



Foremost, BellSouth argued that a network that is set up primarily for the purpose of
generating reciprocal compensation should not be found to constitute compensable traffic
as a matter of public policy. US LEC and Metacomm, on the other hand, argued that the
foremost public policy is to require the enforcement of the Interconnection Agreements
according to their terms.

» & &« @®

As noted in the introduction to the Conclusions of Law, the case before us involves
the construction of a contract, the terms of which on their face do not appear to be
particularly obnoxious. It is in many ways a somewhat ordinary, first-generation
interconnection agreement. The concern arises regarding the manner in which US LEC
has construed the contract to justify how it has behaved with reference to the contract.
The Commission has concluded above that “[t}his is not a case in which the language of
the parties' contract is clear and unambiguous and leaves no room for interpretation.
Rather the terms of the agreement, as applied to this unanticipated situation, are
ambiguous and actually require interpretation by the Commission....Thus, there appears
to be ambiguity, and extrinsic evidence may lawfully be considered.”

This being the case, the Commission is free to consider whether enforcing the
agreement in accordance with the interpretation propounded by US LEC is in the public
interest. That the public interest can be considered in construing a contract is
well-settled. See, generally 17A AmJur 2d, Contracts, §257-264 (1991); Restatement of
Contracts Second §207 (1981) (*In choosing among the reasonable meanings of a promise
or agreement or a term thereof, a meaning that serves the public interest is generally
preferred™); 3 A.L. Corbin on Contracts §550 (1960); 11 R.A. Lord, Williston on Contracts,
§32.18 - 32.19 (4th ed. 1999) (“[Clontracts affecting the public interest are to be liberally
construed in favor of the public interest’). There are also numerous cases in -
Georgia supporting the proposition that contracts should be construed fairly and
reasonably. See Whitney v. Hagan, 65 Ga. App. 849, 16 S.E. 2d 779 (1941);
C.V_Hill & Co. v. Winberg, 67 Ga. App. ex, 19 S.E. 2d 430 (1942); Talerica v. Grove Park
Plumbing Service, 103 Ga. App. 591, 120 S.E. 2d 36 (1961), Bemco Mattress
Company v. Southeast Bedding Co., 196 Ga. App. 509, 396 S.E. 2d 238 (1990). Indeed
with raspect to public interest consideration in Clegr-Vu Cable. inc. v. Town of Trion,
244 Ga. 790, 262 SE2d 73 (1979), the Georgia Supreme Court wrote:

[W]e approve the Restatement position insofar as public contracts are
concamed that “In choosing among the reasonable meanings of a promise
or agreement or a term thereof, a meaning that serves the public interest is

""The Commission also belisves that enforcing the contract as US LEC would have it would
producs an unreasonable result, allowing US LEC to benefit from its own hyper-sggressive practices
and doing nothing to further the beneficial purposes of the contract — viz., to facilitate the exchange
of substantive traffic across relevant networks in a seamiess and effective manner consistent with
the requirements of the Telecommunications Act.
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generally prefenad.” Again insofar as public franchises are concemed, we
adopt the Restatement view that “Every contract imposes upon each party
a duty of good faith and fair deali | in its performance and enforcement.”

Moreover, with respect to the regulated industries, the Commission is specifically
charged at numerous places in Chapter 62 with protecting the public interest. See e.g.,
G.S. 62-2(1) (“To provide for fair regulation of public utilities in the interest of the public”),
62-2(3) (prevention of “unfair or destructive ive practices"); 62-30 (general powers
*necessary or incident to the proper discharge of its duties.”); 62-31 (power to make and
enforce rules which are “reasonable and necessary®); 62-32 (supervisory powers);
62-34 (investigation of companies); 62-37 (investigations); 62-43 (fixing standards,
classifications, etc.); and 62-110(f1) (to a‘popt rules pertaining to telecommunications

interconnection and universal service "in a 1manner consistent with the public interest”).

While ordinarily contracts are reasonably clear and do not require extrinsic
construction, this is not an ordinary case. Indeed, it is @ most extraordinary case, both in
the nature of the network constructed and in the immense sums of reciprocal
compensation said to be owed. In considering this matter in light of the public interest, one
cannot simply look at the facts in isolation but must look at them in their totality. Such facts
include: ] :

1

1.-  That US LEC and Metacomm are not totally separate and independent
companies but are rather owned by the  man, Richard Aab. These companies have
entered into a 40% commission agreement to share reciprocal compensation revenues.

2. ThatUS LEC and Metacomm put together their network with the generation
of reciprocal compensation being its “driving force.” However, the BeliSouth switch was
not as a technical matter necessary to provide the service which they sought to provide.

3 That, to that end, US LEC and ILdetacomm kept the routers “nailedup”on a
23 hour, 59 minutes per day, 7-day per week basis, taking them down for one minute per
day only for billing purposes. 1

4. That, for a significant period of the life of this network, there were no
customer end-users on this network. Nevenh%:’s. US LEC is claiming compensation for

a period of time in which only signaling data 1 exchanged over the network.

5. That the number of customer enid—usen is relatively insignificant and many
have been provided with capacity far excaedinq their needs. Such customers were initially
provided this service for “free.” |

6. That as of August 1999, US LEC has invoiced BellSouth for approximately
$100 million. The average level of invoicing is approximately $9 million per month.
|

°
|
|
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7. That, to the extent that BeliSouth and other companies have the same
pertinent language in their intercunnection agreements, US LEC and other CLPs can
exploit such agreements to generate massive amounts of reciprocal compensation, were
such an interpretation to be validated.

It is to be expactad that some facts, viewed in isolation, may be construed to be
innocent enough, even praiseworthy. Of course, telecommunications companies enter into
comemission agreements all the time. Of course, telecommunications companies seek to
make a prcﬁt, and one of their sources of revenue may be reciprocal compensation. Of
course, it is @ good thing that customer end-users should have access to advanced
telecommunications services. All of these things are true. But, when the facts of this case
are viewed in their totality, it is apparent that what we have here is not an example of the
invisible hand in search of economic efficiency but rather the attempted exploitation of a
perceived loophole to generate massive transfer payments from one entity and its
shareholders to another entity and its shareholders. It is the Commission’s responsibility
to protect the public interest as a whole, not to condone the individual interest seeking
profit at the expense of others, as is so manifestly the case here.

The Commission further observes that validating this network arrangement for the
purposes of reciprocal compensation would be ultimately destructive to competition and
reprasents a severe misallocation of resources. Competition in telecommunications is in
the public interest because competition promotes the efficient allocation of scarce
resources and tends to drive prices to their marginal levels—direct benefits for consumers.
The destructiveness arises not only from the draining of resources from existing ILECs but
from the incentive to prospective recipients of reciprocal compensation to construct
artificial and inefficient networks resulting ultimately in endangerment to the public
switched networi.'? In other words, the ultimate effect of validating the practice hers would
betodscouragamasonohmt:onwhmcou&dbocfraalbemﬁttomsocaetyat large
as well as individual customers.

'2 1t should be noted that Metacomm's network is not designed uniquely for the BeliSouth
system; it can be replicated on the system of any LEC whose interconnection agresments provide
for the payment of reciprocal compensation at a uniform per-minute rate. it is not designed solely
for use with US LEC as the terminating carier; on the contrary, any CLP or LEC can set up a similar
system of routers and high-volume lines designed to generate the largest possible number of calls
terminating on its own system. The Metacomm network can be greatly expanded — indeed, there
is no technological reason why it could not be expanded many times over, 30 as to generate even
more prodigious compensation claims. Thus, the profits that can be realized from reciprocal
compensation will vastly exceed those that a carrier can earn by providing a variety of useful
services. The successful competitor would not be the one providing the best overall service but
rather the one that could most rapidly link together the largest chains of routers and high-volume
lines in order to realize reciprocal compensation. The threat to ILECs, especially the smaller ones,
would be real. Consider that US LEC backed away from Concord Telephone Company because
"[a] DS3 would break thsir bank.” )
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The Commission finds it curious indeed that US LEC and Metacomm have been at
pains to assure the Commission that the sffects of their undertakings are limited in time
and scope to existing agreements and that future agreements will surely be changed to
prevent them from doing what they are doing now. This amounts to an implicit admission
that what they are doing now is destructive and in the long run insupportable—if it were not,
what would be the harm in allowing this network and others similarly constructed to
continue to produce reciprocal compensation into the indefinite future? in any event, the
Commission finds US LEC's and Metacomm's representations of no future harm to be less
than completely reassuring. ‘1

Although the potential risks associa@led with the Metacomm network are extremely
serious, they are not counterbalanced by significant public benefits. The Metacomm
customers who use the network are relatively few in number. Most of them have been
provided much greater capacity than they are able to use. The intemnet access, software
access, and other services provided to 's customers could just as easily be
made available through dedicated lines. ss Macintosh testified that if Metacomm no
longer had access to reciprocal compensation revenues, it could "drop a switch," i.e.,
disconnect itself from BeliSouth's system, and continue providing the very same servicas
to its customers. (Indeed, if Metacomm were to use dedicated lines for its services, this
would eliminate the nsk that a heavy volume of traffic on the US LEC network might tie up
BeliSouth’s switches and block or delay telephone service to the general public. So far
this risk has not materialized, but it could materialize if the US LEC network is expanded,
or if other carriers set up similar networks.) This acknowiedgment by witness Macintosh
clearly demonstrates that from a practical ic standpoint, there is nothing new and
improved that Metacomm is bringing to marketplace. If its network were a "better
mousetrap,” offering competitive advantages to its customers, Metacomm should have no
problem offering the same service without linking itself to BeliSouth's switches. But in fact,
if it were not for the lure of reciprocal compensation, the network would never have been
installed in this manner; and witness Macintosh testified that if the Commission ultimately
denies US LEC's claim for reciprocal eompehsation in this case, he will recommend that
Metacomm cease operation. in the last analfsis, none of the witnesses for Metacomm or
US LEC were ever able to show that as & result of tapping into the public switched
telephone network and generating a claim for reciprocal compensation, Metacomm and
US LEC were able to provide any useful service to Metacomm's customers that they could
not otherwise have provided. 11

The courts have often heid that the heart of a contract is the intention of the
parties, and the parties' intention can best be determined by examining the purpose
of the agreement, the language used, and the surrounding circumstances.
Eq. %&%ﬁwg Gg 393, 3 8511 2d 667 (1939); Brigadier Industries Com.
v. Pipoin, . 705, 247 S.E. 2d 170 (1978); Whitney v. Hagan, 65 Ga. . 849,
16 S.E. 2d 779 (1941); Adder v. Hoiman & Moody, Inc, 288 N.C. 484, 219 S.‘ggd 190
(1975); McDonald v. Medford, 111 N.C. App. 643, 433 S.E.2d 231 (1993). When a

1
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customer served by one telephone carrier makes a local zall to a customer served by
another carrier, the originating carrier receives compensation through its customer's
regular charges for local service, but the terminating carrier does not. Clearly the purpose
of the reciprocal compensation provision in Sections IV.A. and IV.B. of the 1997
Interconnection Agreement, and of the corresponding provisions in the 1998 and 1999
Agreements, was to provide fair compensation to sach party for its services in terminating
calis originating on the other party’s system. The parties did not intend to sncourage, or
provide incentives for, each other to reap enormous profits through reciprocal
compensation by installing equipment that would artificially generate huge numbers of
calls; at that time, they did not foresee the installation of this type of network. As
discussed above, the widespread use of networks such as US LEC and Metacomm have
developed has the potential to wreak havoc on the public switched telephone network,
destroy established telephone companies that have served the public adequately for
years, and stifle the development of beneficial innovations in telephone service. It is
unreasonable to suggest that the parties intended to bring about, or create the risk of, such
harmful consequencas. If Sections IV.A. and IV.B. of the Interconnection Agreements are
to be interpreted in accordance with their purpose and the parties’ intent, the connections
generated by US LEC's network of routers and high-volume lines must be held not to
qualify for reciprocal compensation.

US LEC and Metacomm have suggested that the Commission shouid forbear from
becoming what they call “network police.” To do so, they urge, would hinder innovation.
The Commission certainly agrees that innovation should be encouraged, but this is not
real innovation. As explained above, the “innovation” that US LEC and Metacomm have
created here is primarily an innovative way to transfer money from BeliSouth's pocket to
their own. The service they provide, which appears relatively unremarkable by modemn
standards, could have been provided without the BellSouth switch; and, although the
customer end-users have certainly received a bargain, it has been at the expense of
others. The Commission (and BellSouth for that matter) has no particular objection to US
LEC and Metacomm constructing their network in any way they see fit so long as they do
_ not expect someane else to pay for it.

A further consideration in our analysis relates to Section IV.C. where US LEC and
BellSouth stated their understanding that they would be interconnecting with each other
for comparable types of calls and the "usage would likely be reasonably balanced.” While
the Commission believes that this provision is not legally enforceable to the extent that,
of itself, its violation would be a basis for withholding reciprocal compensation, the
Commission believes that US LEC's and Metacomm's behavior in deliberately unbalancing
traffic through such an artificial means can certainly be taken into consideration as an .
additional factor relating to the public interest. US LEC has attempted to defend its
behavior as a defensive reaction to what it viewed as an excessively high reciprocal




compensation rate which it felt BellSouth had imposed upon it."* While it can certainly be
concaded that BeliSouth hoped and perhaps even expected to profit from this rate, it is
also the case that BellSouth hoped to do this from the natural flow of traffic. By contrast,
US LEC and Metacomm sought to create and did in fact create a massive imbalance of
traffic in a manner inconsistent with this understanding. The Commission would be remiss
if it did not consider this as bearing on the public interest. Such practices should not be

encouraged.

Finally, US LEC has made much of the “sanctity of contracts.” This assumes that
the contract at issue is straightforward and unambiguous to begin with — something which
is decidedly not the case in this docket. In the instant case, the more “sacred” principle
is not to give the contract an unreasonable construction which plainly conflicts with the
public interest, properly understood.

In conclusion, the Commission believes that it is not sound public policy to interpret
the contract to aliow US LEC to be compensated for reciprocal compensation generated
on a network specifically designed to exploit the terms of the parties’ Interconnection
Agreements. Therefore, the Commission concludes that public policy requires that US
LEC not be compensated for the minutes of use at issue in this docket.

CONCLUSION NO. 3
The physical configuration of the Metacomm/MCNC network Is that of an effectively
dedicated network and is ineligible for reciprocal compensation.
POSITIONS OF PARTIES

BELLSOUTH: BellSouth argued that the Metacomm/MCNC traffic is the product
of a closed, dedicated network configuration that does not allow the termination of calls
to ubiquitous locations within the local exchange and that there is no dispute that
reciprocal compensation applies only to calls that are switched in nature, as opposed to
dedicated.

Specifically, BellSouth pointed out that the network is configured to have Metacomm
routers in continuous connection (“nailed up”) with other Metacomm routers. Connections

- ¥ US LEC has actually gone further and portrayed itself in positive terms as conferring public
benefits by creating pressure {0 correct price anomalies — in this case, the rate for reciprocal
compensation. US LEC's argument is rather like that of the thief who argues that he is conferring
a public benefit by encouraging the creation of better locks. The fact is that the downward pressure
on reciprocal compensation rates has arisen quite independently of US LEC's actions. in any event,
any tangential benefit US LEC may have conferred by highlighting the issue of reciprocal
oompcnsahond rates is more than canceled out by negative public interest implications of what it has

one.
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go to points that the end-user customer cannot control. Metacomm and US LEC inserted
the BeliSouth switches into the configuration solely to attempt to generate reciprocal
compensation. The relevant question, however, is whether, through these switched
facilities, it has provided its customers with the ability to terminate calls ubiquitously. The
answer, according to BellSouth, to this question is “no.”

Metacomm has admitted that, at least from the customer's view point, the network
is a dedicated service. Metacomm CEO, Andy Macintosh, testified that Metacomm's
customers “would describe it as a dedicated service® (Tr. Vol. 7, p. 167). Metacomm's
former CEO, Tom Finn, testified similarly that *“Metacomm’s customers enjoy dedicated
access” (Finn Dep 37). Metacomm, in its petition to intervene, stated that it was
*developing a virtual private network® and in its reply in support of its petition, it has
*developed a unique private wide area network.... .

US LEC: US LEC argued that since BellSouth and US LEC switches were used in
the network, the network was not dedicated. There is no precedent for characterizing a
network with a switched component like this one as dedicated. Thus, the calis are
switched and terminate to a number in the same exchange.

METACOMM: To characterize the Metacomm network as “quasi” or “effectively”
dedicated is to invent a new regulatory category. BeliSouth has not cited to any state
commission or FCC decision concluding that a service was an "effectively” or “quasi”
dedicated service. The calls placed on the Metacomm network do in fact use BellSouth
and US LEC switches and the public switched telecommunications network (PSTN). The
fact that a customer’s perspective is dedicated does not transform physical connections
and the underlying telecommunications service into a dedicated (i.e., nonswitched)
service. Indeed, Metacomm could call anywhere in the local exchange and did in fact
reprogram its routers to call new numbers from time to time. The important factor in the
analysis is the service that the carrier provides, not the service the carrier's customer
provides.

DISCUSSION

The network configuration at issue in this docket and the legal consequences that
flow from it are very significant to this controversy. While the network configuration can
be described more or less straight forwardly, a description of the legal consequences
flowing from that configuration is perforce more convoluted. For the reasons set out below,
the Commission concludes that the network at issue is an effectively dedicated network
and is not entitied to reciprocal compensation.

BeliSouth contends that the network configuration is essentially that of a dedicated

network and the traffic on it is, therefore, not entitled to reciprocal compensation.
BeliSouth points especially to the inability of end-user customers of Metacomm to have
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ubiquitous access to numbers other than those prescribed by Metacomm. BeliSouth aiso
noted that the Metacomm routers are in continuous connection — in BeliSouth’s phrase,
“nailed up” virtually at all times (23 hours, 58 minutes a day, every day, taken down for one
minute per day only for billing purposes). Metacomm and US LEC argued that the network
is not dedicated because it includes the BellSouth switches. They charged that BellSouth
is trying to make up a new regulatory category of “quasi-dedicated” networks. While
admitting that it may appear dedicated from an end-user customer's perspective,
Metacomm argued that this is irelevant because the important thing is the network's
objective structure — which inciudes a BellSouth switch. Metacomm added that, while end-
user customers may not be able to dial other numbers than Metacomm prescribes,
Metacomm can and has reprogrammed its routers to call new numbers from time to time.

None of the parties disputed that reciprocal compensation is not due from a
dedicated network. Metacomm and US LEC simply denied that it js a dedicated network.

This case appears to be one of first impression. Such cases frequently require the
extension of old concepts to new situations by the process of analogy and functional
comparison. (This is also, in a broad sense, how the common law operates.) Soitis with
the definition of “dedicated” in the context of telecommunications. It is of no particular
significance — given the fast-moving nature of telecommunications at the present time —
that there has been no specific regulatory category into which this network configuration
neatly falis.

Before arriving at a legal conclusion as to the nature of the network here, the
Commission believes that the important thing is to examine how the network actually works
rather than focusing exclusively on the ownership interests in its constituent parts.
Certainly, it must be conceded that Metacomm inserted a BellSouth switch into the network
configuration; but the pertinent question in the Commission’s view is whether the
Metacomm network amounts to an effectively dedicated network. We should not elevate
form over substance.

Accordingly, the first issue to examine is: What are the essential characteristics of
a dedicated network as the term is commonly understood? Telecommunications
dictionaries provide a clue as to the industry understanding. A dedicated network is one
which functions to provide constant, always-on transmission capability from one discrete
point to another discrete point.

Thus, Newton's Telecom Dictionary (11th ed., 1996) defines a “dedicated channel
or circuit” as “[a] channel leased from a common carrier by an end user used exclusively
by that end user. The channel is available for use 24 hours a day, seven days a week,
52 weeks a year, assuming it works that efficiently.” Similarly, Newion's defines a
“dedicated line” as “[ajnother name for a private leased line or dedicated channel. A
dedicated line provides the ability to have a constant transmission path from point A to
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point B...It may be part of a network with the ability for many to dial into it® The

ill Niystrate nary (McGraw-Hill, 1998) sets out a similar definition
for a dedmted cimt lt ls deﬁnod as follows: “Also called a private line. A private line
is a pair of wires..that runs from your location to a location that you want to be connected
to with a dedicated high-speed data connection. Once a private line is installed, it is there

all day, every day....

From these definitions, it is clear that a dedicated network is one that provides
constant, always-on transmission and goes from one specific point to another. As it
happens, this is an accurate description of how the Metacomm network works. The
network is always on and goes from one point (a Metacomm router) to another (a
Metacomm router). The end-user customers have no choice as to what these points are.
Thus, BeliSouth's emphasis that the end users had no choice on the numbers they could
call, coupled with the network’s always-on nature, was well-placed.

if this is the case, why is the BellSouth switch even in the configuration? Metacomm
witness Maclntosh answered that “[the driving reason for this configuration is that it results
in the generation of reciprocal compensation when calls are placed over the network.” He
further asserted that there are "collateral benefits such as access to BellSouth's ubiquitous
switched network.”"®  (Tr. Vol. 7, p. 129) Witness Macintosh conceded that Metacomm
could “drop a switch® — i.e.,, not use BellSouth facilities — and provide the same
connectivity and servics to its customers. (Tr. Vol. 7, p. 230) The Commission does not
believe that the mere presence of a BellSouth switch converts a network that otherwise
has the essential characteristics of a dedicated one where the “driving reason” for its
insertion is to generate reciprocal compensation.

Metacomm does in fact concede that from the end-user customer's point of view,
its network appears as a dedicated network (Tr. Vol. 7, pp. 166-167), but it denies the
relevance of this fact. The Commission believes, on the contrary, that this fact is highly
relevant in evaluating whether the network is on balance an effectively dedicated one.
This is especially true in light of Metacomm’s contention that this configuration conferred
additional benefits such as access to BellSouth’s “ubiquitous switched network.” There
was no substantial “ubiquitous switched network® benefit to the end-user customers
because they could not call anyone eise on the network aside from Metacomm.'®

* Note also Metacomm witness Macintosh stating, “thers is a longstanding usage in the
telecommunications industry with reference to the term ‘dedicated’ and that typically means
purchasing facilities that one links from one point to another point...[Fjrom our customer’s point of
view they see a service that is always on._.." (Tr. Vol. 7, p. 185; see aiso Tr. Vol. 7, p. 166-187)

5 Accord Tr. Vol. 7, p. 144. mnmnﬁgmﬁmMMcommtosMnmﬂuwml
compensation proceeds that the network generated.” Witness Macintosh also cited overcoming the
"local access bottieneck” and greater bandwidth.

. ® Metacomm argues that it could change the numbers and in fact has. However, numbers
can be changed on a "classic” dedicated line configuration if one takes the trouble to reprogram the
switch. In neither case can anyons freely and casually call any number other than those which are
programmed.
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indeed, the inability of Metacomm end-user customers to call outside numbers is
highly significant. A network which is *nailed up” and in continuous operation from one
point to another is by definition a dedicated network. By necessity, it excludes choice by
the end-user customer of the numbers that can be called.

Finally, as noted above, none of the parties disputed that reciprocal compensation
is not due from a dedicated network. Metacomm and US LEC simply deny that it is a
dedicated network, and their main rationale for this is the presence of a BeliSouth switch.
However, as analyzed by the Commission, the presence of the BeliSouth switch does not
change the essential nature of the Metacomm network as a dedicated network.

There are additional reasons why reciprocal compensation should not be paid for
traffic generated over a dedicated network. First, dedicated networks are traditionally
provided over private lines, and private lines are flat-rated and are thus insensitive to the
type or quantity of traffic called. Economically, this makes a great deal of sense. The
private line is always on and ready for use from one point to another. For any significant
quantity of such traffic, a switched line charged on a usage basis would be far too
expensive to sustain and would be economically impracticable. Accordingly, in such
situations, the private line represents the most economically efficient way by which such
traffic is transported.

Of course, what Metacomm and US LEC have done in this case is to stand matters
on their head and to construct a network whereby they contend that BellSouth owes them
far more money than the other way around through the device of inserting the BeliSouth
switch. This leads to the second reason for finding that such a network does not generate
reciprocal compensation: it wouid be contrary to the public interest to do so. The public
interest issues are discussed in more detail elsewhere, but the cardinal point here is that
the Commission cannot on the one hand discharge its responsibility to protect the public
interest and on the other hand give sanction to a network it has found to be effectively
dedicated, where the “driving force” for the insertion of the BellSouth switch was to
generate vast quantities of raciprocal compensation for US LEC and Metacomm and their
sharehoiders. Allowing reciprocal compensation in such circumstances promotes neither
economic efficiency nor true competition. Rather, it would institute an opportunity to *make
a killing” through the exploitation of a perceived loophole. The Commission's responsibility
is to promote the common good, not simply the opportunity of one company to profit at the
expense of others — and, ultimately, of the public at large.

The mischief does not necessarily end with US LEC and Metacomm. Although US
LEC and Metacomm took pains to assure the Commission that the danger was strictly
limited in time frame, BellSouth disagreed, and it is impossible to know for sure. What is
known is that the initial Interconnection Agreement here is a rather common,
first-generation interconnection agreement whose life was in the instant case effectively
extended to December 31, 1999. Like provisions in other Agreements may continue to
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exist through the agency of pick-and-choose into an indeterminate future both for
BellSouth and other LECs. To countenance this practice by US LEC and Metacomm
would be to declare open season on the LECs who have such contracts. Some
companies, like Concord Telephone Company, may be too small to provide much
sustenance to US LEC or its imitators; but larger companies could provide for a more
extended meal." The Commission believes that it is in the public interest that this practice
- be stopped from spreading. Accordingly, the Commission concludes that the physical
configuration of the Metacomm/MCNC network renders the traffic ineligible for roclprocal

compensation.
CONCLUSION NO. 4

There is no basis upon which to conclude that some minutes of use by Metacomm's
customers are compensable.

POSITIONS OF PARTIES

BELLSOUTH: There is no basis upon which to rule that reciprocal compensation
is due for some minutes of use by Metacomm's customers. Further, there is no way to
estimate actual customer minutes of use in a reasonably accurate way which would not be
arbitrary and capricious.

US LEC: 1tis not possible to estimate or approximate the times in which data was
either being transmitted or received by Metacomm's customers. Actual transmission and
reception of data by each customer varies by individual customer needs and personal
habits. No evidence was introduced during the hearing to estimate times in which data
was either being transmitted or received by Metacomm's customers.

METACOMM: The quality or quantity of the underlying data transmissions
associated with particular minutes of use is not relevant to BellSouth's payment obligation
- under the terms of the Interconnection Agreemar_tts.

7 The essentially predatory nature of US LEC's network plan is nowhere clearer than in the
case of Concord Telephone Company. US LEC recognized that originating Metacomm traffic
through the switch of a smaller ILEC could cause the ILEC serious financisl harm. When Metacomm
inquired about a potential customer ssrved by Concord Telephone Company, with whom US LEC
has an Interconnection Agreement, US LEC instructed: “Back away from Concord for the moment.
A DS3 wouid break their bank.” {(Ex WKM-80; see giso Finn Dep. Ex 54). At least in this instance,
US LEC was a disceming predator when it came to its choice of prey.
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DISCUSSION

The parties were specifically requested by the Commission to address whether
there is a basis upon which some minutes of use by Metacomm customers might be
compensable. The parties were unanimous that there was not.

In its response, BellSouth stated the configuration deployed by Metacomm to
generate reciprocal compensation is the same when a customer accesses the network as
when Matacomm is simply using routers located adjacent to one another to establish
connections for the purpose of generating reciprocal compensation. Metacomm did not
measure actual customer minutes of use.

BeliSouth contended that even if the Commission concluded that there is some
basis upon which minutes of actual usage by Metacomm's end-user customers might be
compensable, there is no competent, material, and substantial evidence in the record upon
which to estimate actual customer minutes of use in a reasonably accurate way. First,
there is record evidence that only six customers - MACS, Meineke, Shelby City Schools,
EDS, Aerial Images, and Alexander Children's Center - used the network. The evidence
is that purported Metacomm customer Charlie Horse Farm never used the routers
Metacomm placed at its facilities and that Meineke used them in a limited way for only a
short period. Other than these six customers, there is no basis in the record to conclude
that any other Metacomm customer used the network to any significant degree. To reach
such a conclusion would be purely speculative.

BeliSouth further contended that for the six customers who appear to have used
Metacomm's network, there is no competent, material, and substantial evidence upon
which to estimate their usage. Metacomm supplied each of them, on a take it or leave it
basis, with capacity which exceeded their needs. Thus, even if a customer estimated that
it used the Metacomm network for 50% of a school day (as opposed to the 24 hours a day
that the routers on their premises were connected to Metacomm's terminating routers),
there is no way to know whether the customer's usage would have been supported by a
fraction of the capacity instalied by Metacomm. The fact that no customer said that it
would pay for the capacity provided by Metacomm free of charge, and at least MACS and
EDS testified that they would use far less capacity to meet their needs if they had to pay
for it - is strong evidencs that actual usage (number of circuits x minutes) would have
been far less. Thus, there is no defensible way to estimate actual usage for those few
customers who did use the network. Any estimate of actual Metacomm customer minutes
of use would be arbitrary and capricious. '

US LEC in its response, stated that no difference exists between the usage that
Metacomm's customers make and the duration of the Metacomm network calls that

US LEC terminated - durations that both BeliSouth and US LEC have recorded. The
service that Metacomm extends to its customers is an a/ways on service. As a
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consequeiice, the usage of Metacomm's customers is effectively 24 hours a day, seven
days a week. Their usage is no different from the hypothetical computer users whom
BeliSouth witness Halprin agreed legitimately would create a reciprocal compensation
obligation if they maintained an open phone line between them for a month but actually
passed messages for only a few minutes each day.

US LEC stated that BellSouth does not dispute that no carrier must or can measure
the duration of data transmission during a call, as opposed to the duration of the call itself.
Periods of data transmission by Metacomm's customers have not been measured by
BeliSouth, Metacomm, or US LEC because that type of measurement is not required by
law, industry practice, or the terms of the Interconnection Agreements, and not capable of
being measured under today's switching technology. Indeed, the only means of measuring
those transmissions is by invasive line testing and monitoring of each call which cannot
be conducted on a wide scale, and likely would be an unlawful interception if done. The
minutes that US LEC terminated, and that US LEC and BellSouth were required under the
interconnection Agreements to record, were the minutes of Metacomm’s usage, not that
of Metacomm's customer's data transmission.

US LEC further contended that imposition of a voice or data transmission
measurement in lieu of actual call duration would create a standard for reciprocal
compensation that is completely different than the parties provided in the interconnection
Agreements. Further, it would impose a standard on US LEC that is different than
BeliSouth has applied in the context of its reciprocal compensation billings to US LEC ~
which have been based strictly on the duration of the call, with no "discounts” for periods
of silence. And finally, since no other carrier in the industry can or does measure when
voice or data is crossing a phone line, this “new standard” would impose extraordinary
burdens on US LEC which no other carrier in the industry must or can bear.

US LEC believed that just as BellSouth charged Metacomm for the facilities and
services it provided to Metacomm, so too is US LEC entitled to compensation for
terminating the Metacomm network traffic that was produced as a result and that was
passed by BellSouth to US LEC. Neither US LEC's state-of-the-art Lucent switch nor any
of BellSouth’s switches has the ability to distinguish between different types of traffic
(whether voice, data, or connections with silent periods) being sent for termination.

Metacomm contended in its response that all minutes of use associated with the
Metacomm network are entitled to compensation under the Interconnection Agreements.
The Agreements clearly require compensation to be paid for all local "telephone calls”; the
calls by the Metacomm network are unquestionably "telephone calls” within the meaning
of the interconnection Agreements; and the Agreements contain no exclusion for any
particular type of traffic, whether it be "Enhanced Service Provider,” "Information service
Provider,” or "Intemet Service Provider" traffic.
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Metacomm statad that read in the context of the definition of "minutes of use" (mou)
provided by the intertonnection Agreements, ali of the minutes at issue are "customer”
minutes of use as they were generated in connection with Metacomm's aiways-on product
offering. There is no need to estimate "customer” minutes of use, because these are the
actual MOU at issue.

Metacomm contended that it is simply not possible to arrive at approximations of the
times in which data was either being transmitted or received by Metacomm's customers.
in the end, the actual transmission and reception of data by each customer wouid vary
depending on the individual customer's needs, personal habits (i.e., some customers use
their computer more than others), and applications accessed over the network. |t is
possible to generally categorize Metacomm's customers by schools and businesses, but
the precise minutes of use associated with each customer’s transmission or reception of
data would vary among individual schools and businesses.

Metacomm stated that BellSouth's arguments that the Commission should exclude
compensation for testing and development traffic prior to May 1998 on the grounds that
traffic for the purpose of testing is not appropriate for compensation should be rejected.
The Agreements simply do not contain an exciusion for any particular category of traffic,
including traffic associated with testing and development.

The Commission cannot consider these connections “telephone calls” in the
traditional sense, particularly for the periods of time when the connections were open and
there was no transmission of any data or actual content, or even potential for such
transmission. It is doubtful that these sorts of connections, where, for the most part, only
"network holding signals” would actually traverse the network, were contemplated by the
parties when they executed the interconnection Agreements. Otherwise, the result would
be that BeliSouth would have to pay reciprocal compensation for empty connections
between two routers, established in order to generate reciprocal compensation.
Furthermore, even when actual Metacomm customers use the network and actual data
content, as opposed to network holding signals, traverses the network, the parties have
stated that the minutes during which this data content has flowed over the network cannot
be measured. Notonly did the parties rule out that the minutes are measurable, no party
offered any basis for estimating or approximating some minutes as a basis for
compensation. Accordingly, the Commission concludes that there is no basis for
measurement of some of the minutes for compensation purposes. More importantly,
however, there is no reason for the particular physical configuration of this network except
for the generation of reciprocal compensation and traffic generated on such a network
does not appear to have been contempiated by the parties when they executed the
interconnection Agreements. Finally, customer traffic on a dedicated network is not
eligible for reciprocal compensation. All of these considerations support a determination
by the Commission that it is not appropriate to require the payment of any reciprocal
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compensation for traffic generated by the network in question in this case and upon this
record.

CONCLUSION NO. 8

The doctrines of estoppel, waiver; and laches do not act to limit the relief requested
by BeliSouth.

POSITIONS OF PARTIES

BELLSOUTH: BellSouth argued that none of the affirmative defenses raised by
US LEC (estoppel, waiver, and laches) bar the relief requested by BellSouth, because
US LEC and Metacomm have unciean hands and because the equitable defenses are not
applicable under the facts of this case.

US LEC: US LEC argued that BeliSouth's conduct preciudes the equitable remedy
of contract reformation under the doctrines of equitable estoppel and quasi-estoppel.

METACOMM: Metacomm contended that BellSouth's representation and conduct
bar it from now claiming that Metacomm's network is a sham or that it otherwise is violative
of public policy. The equitable defenses preciude such action by BeliSouth.

DISCUSSION

BellSouth stated that US LEC and Metacomm do not dispute that they never told
BellSouth of their arangement regarding reciprocal compensation or of the intended uses
of Metacomm's or MCNC's networks. BellSouth stated that US LEC and Metacomm also
claim that after BellSouth learned of the arrangement, it acquiesced so that it could profit
by selling facilities and services to Metacomm. BeliSouth stated that it would have had to
decide to accept $12 million for facilities so that it could be billed approximately
$100 million in reciprocal compensation.

in BellSouth's view, the equitable defenses asserted by US LEC are inapplicable
because US LEC and Metacomm have unclean hands. They failed to tell BellSouth that
the maijority of minutes of use for which BellSouth initially refused to pay reciprocal
compensation, based on the mistaken belief that they were being terminated to ISP
customers of US LEC, were in fact not due to ISP traffic, but rather “traffic” consisting of
empty connections by Metacomm routers being nailed up through BellSouth and US LEC's
switches. US LEC and Metacomm knew that BellSouth would objact to paying reciprocal
compensation for such traffic.

BellSouth further argued that the equitable defenses do not apply in any event
because the facts do not support them. US LEC and Metacomm based their estoppel,
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waiver, and laches claims on facts allegedly deinonstrating that BellSouth knew or should
have known what US LEC and Metacomm were doing. BellSouth stated that its knowledge
was incomplete and that Metacomm and US LEC perpetuated the misunderstanding.
BellSouth did not know that the networks wouid be “always on” and connected only to
US LEC. BellSouth acknowledged that it had to add trunks between BellSouth's switching
offices and US LEC's, but stated that these additions were not made by BellSouth
Business Systems, the retail entity that met Metacomm's needs, but by employees in the
networking department of BeliSouth who were responsible for meeting the needs of CLPs
and IXCs. Moreover, BellSouth Business Systems employees had a duty of confidentiality
with regard to information about Metacomm.

Waiver. BellSouth argued that waiver requires an intentional relinquishment of a
known right. If US LEC's version of the facts is true, waiver would still not apply, because
there is no right or benefit that BellSouth couid have relinquished. Further, if there was
such a right or benefit, there is no evidence of an intentional election by BellSouth to give
up its right to dispute the propriety of reciprocal compensation for the “traffic” at issue.

Laches. BellSouth stated that laches operates to bar a claim where a party waits
too long to assert it to the material detriment of its adversary. For the defense to succeed,
US LEC must show that BellSouth knew about the sham traffic and delayed in asserting
its claim to the material prejudice of US LEC. BellSouth stated that it started investigating
Metacomm’s network as soon as it suspected any wrongdoing. Once it gathered some
basic facts, it put US LEC on notice of its position not to pay for what it suspected was
sham traffic and invited negotiations with US LEC, which US LEC refused. BellSouth had
no choice but to file its complaint, which it did less than a year after Metacomm began
constructing its network and within months after biockages caused by its traffic first raised
BellSouth's suspicions. There was no change in the relations of the parties which would
make it unjust to permit the prosecution of the claim, so laches does not apply.

Equitable Estoppel. BellSouth noted that, under the law, the essential elements of
equitable estoppel are: (1) conduct on the part of the party sought to be estopped which
amounts to a false representation or concealment of material facts; (2) the intention that
such conduct will be acted on by the other party, and (3) knowledge, actual or constructive,
of the real facts. The party asserting the defense must have: (1) a lack of knowledge and
the means of knowledge as to the real facts in question; and (2) relied upon the conduct
of the part sought to be estopped to his prejudice. BellSouth argued that these elements
are not present. There are no allegations or evidence that US LEC lacked knowledge of
the network it was configuring and the reciprocal compensation issues the network would
spawn. There is no evidence of any conduct on BellSouth's part amounting to a faise
representation or concealment of material facts. BellSouth did not know all of the true
facts until discovery in this action.
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Quasi-Estoppel. BellSouth contended that quasi-esteppel likewise does not apply.
It is grounded upon a party’s acquiescence or acceptance of payment or benefits, by virtue
of which that party is thereafter prevented from maintaining a position inconsistent with
those acts. BellSouth acknowledged that it accepted the benefits of its interconnection
Agreements with US LEC, but stated that it is not now attempting to avoid certain terms of
the agreements. Instead, BellSouth contested US LEC's interpretation of the reciprocal
compensation provision of the Agreements. Further, BellSouth lacked knowledge of the
capabilities and intended use of the network at issue at the time it began “accepting
benefits" under the Interconnection Agreements and pursuant to the sale of the network
facilities and services. BellSouth initiated this action as soon as it leamed of and
investigated the situation. Thus, BeliSouth argued that quasi-estoppel does not apply.

US LEC argued that BeliSouth's conduct preciudes the equitable remedy of contract
reformation under the doctrines of equitable estoppel and quasi-estoppel.

Equitable Estoppel. Equitable estoppel arises when: (1) an individual by his acts,
representations, admissions, or silence when he has a duty to speak; (2) intentionally or
through culpable negligence; (3) induces another to believe that certain facts exist; and
(4) such other person rightfully relies and acts upon that belief to his detriment. In
US LEC's view, BeliSouth is estopped by its participation in the development of the
Metacomm network from claiming that Metacomm traffic was a sham or is otherwise not
compensable. No later than January 1998, BellSouth kept silent about its objections to
paying reciprocal compensation for Metacomm and MCNC traffic when it had a contractual
and equitable duty to speak. BellSouth induced Metacomm to order more services and
facilities. BellSouth led US LEC to believe it could continue to accept BellSouth's local
traffic for termination and be paid for providing that service pursuant to the Interconnection
Agreements. Metacomm and US LEC relied on BeliSouth's failure to object and its
marketing to Metacomm to their detriment. US LEC advanced to Metacomm portions of
the reciprocal compensation to be shared with Metacomm primarily so that Metacomm
couid pay BellSouth. Metacomm kept paying BellSouth and adding customers. US LEC
~ also used its switch resources to terminate this traffic.

US LEC argued that the Interconnection Agreements and the law of equity obligated
BellSouth to notify US LEC promptly of any billing dispute or lose its right to do so.
US LEC stated that, not iater that January 1998, BellSouth was aware of the operation and
key elements of the Metacomm and MCNC networks. BeliSouth knew the imbalance of
reciprocal compensation generated by the Metacomm and MCNC networks. Thereafter,
every DS3 and PRI on the Metacomm network was provisioned by BellSouth. Local calls
were placed over these DS3s and PRIs to US LEC numbers, so BellSouth ordered and
installed one-way trunks outbound from the BellSouth network to the US LEC network to
allow calis traversing the Metacomm network to be completed. For every trunk BellSouth
provisioned to MCNC or Metacomm, it provisioned a corresponding trunk into a US LEC
switch to transmit the traffic. The trunks were only outbound from BeliSouth to US LEC,
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so there was no mystery that calls being made by MCNC and Metacomm were being
terminated to US LEC switches and that there was no cal! flow from US LEC to BellSouth
on these facilities. More than one BellSouth employee knew of the volume and direction
of the traffic, including BeliSouth’s traffic planner for Raleigh and BaliSouth's project
manager for Metacomm. Metacomm’'s connectivity to a CLEC was confirmed to over
30 people, employed by either BeliSouth Telecommunications or BeilSouth Business
Systems. ‘

US LEC further argued that BellSouth knew and understood the reciprocal
compensation liability arising from the Metacomm and MCNC networks. US LEC asserted
that BellSouth employees discussed the reciprocal compensation resulting from the MCNC
and Metacomm terminating traffic directed to the US LEC network. Nevertheless,
BellSouth continued to sell facilities and services to Metacomm without objection and to
accept the payments Metacomm's growth provided it. BellSouth also knew about
US LEC's arrangement to share reciprocal compensation with MCNC and Metacomm.
BeliSouth's North Carolina President and BeliSouth's Assistant Vice President of Sales
were told in January 1998 that MCNC had agreed to share reciprocal compensation with
US LEC. BeliSouth cannot argue that it did not have notice of a similar agreement
between US LEC and Metacomm. It knew of the similarities in the design and
configuration of the networks. US LEC stated that the fact that MCNC had a sharing
arrangement with US LEC put BellSouth on notice in January 1998 of the existence of a
similar agreement between US LEC and Metacomm. Further, as a compaetitor, US LEC
was under no obligation to inform BeliSouth of its decision to share reciprocal
compensation.

US LEC asserted that BellSouth was also aware of how MCNC and Metacomm
intended to configure and market their networks. BeliSouth leamed from Metacomm in
January 1998 and thereafter the configuration of the Metacomm network and how
Metacomm intended to use its DS3s. BellSouth knew about every Metacomm customer
as each was added, because BellSouth was given their identities by Metacomm so
BeliSouth could install the DS3s and PRIs. BellSouth never refused to provide service and
actively sought Metacomm's business before and after this proceeding was filed. From
January 1998 through July 15, 1998, BellSouth never complained to Metacomm or
US LEC. On July 15, 1998, BellSouth stated that it would not pay reciprocal compensation
for circuits that remained open between a BellSouth customer and US LEC's network but
over which no information is transmitted, or for other arrangements entered into solely for
the purpose of generating reciprocal compensation.

US LEC argued that the Commission must conclude that Metacomm and US LEC
reasonably relied, to their detriment, on BellSouth's silence and its expressions of a desire

to do bgsiness with Metacomm. US LEC and Metacomm could have avoided the
substantial financial and manpower commitment they made to the Metacomm network after
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January 1998 if BellSouth had made any of its objections. US LEC could have sought a
ruling on enforcement of the contract in advance.

Quasi-Estoppel. US LEC stated that BeliSouth is also barred by the related doctrine
of "quasi-estoppel” from seeking a rewrite of the Interconnection Agreements. BellSouth's
efforts to woo Metacomm in 1998 and well into 1999 have two effects in this proceeding.
First, there is a legal obligation on BellSouth which results from its acceptance of the
bensfits of the Metacomm contract. BeliSouth may not seek out and accept all of the
benefits of the contract, accept Metacomm's money, and sall Metacomm more services,
only to then say that those services were used to perpetrate a sham with BellSouth as the
victim in order to avoid the obligations it well understood would result from accepting those
benefits. ‘

Second, there are implications regarding the cradibility of BeliSouth’s legal positions
in this proceeding. The Commission must determine whether BellSouth's claimed
defenses are bona fide arguments with legal merit or artificial stumbling blocks simply to
delay the payment obligation. US LEC stated that the defenses are not bona fide. if
BellSouth really believed that Metacomm was a carrier or a reseller, BellSouth would have
billed Metacomm as a carrier or reseller, but it did not. If BellSouth believed it was the
victim of a sham, it would have come to the Commission or a court to be relieved of the
obligation of installing those facilities. If BellSouth believed that Metacomm traffic was
interfering with its network, it would have produced evidence of that fact and would have
asked this Commission for relief to prevent that harm,

Similar to US LEC, Metacomm argued that BellSouth knew from its inception that
Metacomm's network was originating a large number of long duration calls over
BellSouth’s network and terminating those calls on US LEC's network. BeliSouth
encouraged Metacomm'’s growth and transformed Metacomm into one of BellSouth's
largest and most vaiued customers. In Metacomm's view, BellSouth intended that
Metacomm rely upon its representations of “partnership” building, and Metacomm did so
to its detriment. BellSouth continued to accept monthly payments of approximately
$1 million from Metacomm and encouraged Metacomm to order additional facilities.
Metacomm made contractual commitments with customers and vendors and deployed its
limited resources toward building its business. Metacomm committed itself to its business
plan of constructing a network capable of providing wide bandwidth services to schools
and businesses in North Carolina. Now BeliSouth claims that Metacomm’s network is a
sham, is inefficient, and violates public policy. Metacomm argued that equity does not
allow BellSouth to use such tactics.

The Commission concludes that the equitablie doctrines of estoppel, waiver, and
laches should not be applied to bar the relief sought by BellSouth. There is a great deal

of conflicting testimony and evidence in the record regarding what BellSouth knew or did
not know, what US LEC and Metacomm did or did not disclose to BellSouth, and the timing
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of such disclosures and knowledge. There is so much conflicting evidence that it would
be inappropriate to conciude that BeliSouth had full knowledge of the US LEC plan and,
therefore, it would be inappropriate to apply the equitable doctrines of estoppel, waiver,
or laches.

Although it appears that employees in some BellSouth subsidiaries knew some
pieces of the picture, BellSouth argued convincingly that its knowledge and understanding
of the situation was incompiete. US LEC and Metacomm have not proven that BellSouth
Business Systems and BeliSouth employees pieced together the knowledge of various
individuais for several months. Nevertheless, it appears that BeilSouth alerted US LEC
and brought its complaint to the Commission within a reasonable time of its developing
suspicions that the “nailed up connections” ware established for the purpose of generating
reciprocal compensation. BellSouth noted that it filed its complaint less than a year after
Metacomm began constructing its network and within months after BellSouth first began
to suspect a problem. The facts certainly do not demonstrate that BellSouth intentionally
elected to waive its right to dispute the propriety of reciprocal compensation for the traffic
at issue, that BellSouth deliberately delayed in filing its complaint in order to harm US LEC
and Metacomm, or that BeliSouth in any other fashion relinquished its right to pursue its
claim at the Commission.

CONCLUSION NO. 6

The Commission’s decision in Docket No. P-55, Sub 1027 (ISP Order) does not
control the determination in this case of whether BellSouth should be required to
pay reciprocal compensation for Metacomm traffic under the Interconnection
Agreements.

POSITIONS OF PARTIES

BELLSOUTH:  According to BellSouth, the Commission's decision in
Docket No. P-55, Sub 1027, does not require that Metacomm connections which originated
in one local exchange and terminated to Metacomm equipment located within a different
local exchange be deemed "local” under the interconnection Agreements between
BellSouth and US LEC.

US LEC: Because the ISP Order interprets the same BellSouthVUS LEC
Interconnection Agreement which is the subject of this complaint proceeding, the
interpretation contained in the ISP Order is binding.

METACOMM: According to Metacomm, the arguments made by BellSouth in this

case are premised on the same theory that the Commission rejected in its ISP Order. The
Commission should decline BeliSouth's arguments in favor of a reversal of the ISP Order.
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DISCUSSION

On October 24, 1997, US LEC filed a Petition with the Commission in
Docket No. P-55, Sub 1027, to enforce its Interconnection Agreement with BeliSouth,
which was approved by the Commission on January 28, 1997. US LEC contended that
BeliSouth had breached the contract by failing to pay reciprocal compensation for the
transport and termination of local exchange traffic from BeliSouth end users that was
handed off by BellSouth to US LEC for termination to US LEC local exchange end users

who are ISPs.

In the ISP Order which was issued on February 26, 1998, the Commission
concluded that the ISP traffic under dispute was local and that US LEC was entitled to
reciprocal compensation in accordance with the contract terms. The Commission noted
that the Interconnection Agreement spoke of reciprocal compensation for local traffic and
that there was no exception for local traffic to an end user who happened to be an ISP.
For the purposes of reciprocal compensation, the Commission concluded that the call
terminated when it was delivered to the called local exchange telephone number of the
end-user ISP. The Commission further noted that BellSouth treats calls from its own
end-user customers to ISPs it serves with telephone numbers in the same local calling
area as local traffic; that BellSouth charges its own ISP customers local business line
rates for local telephone exchange service; that when a BeliSouth telephone exchange
service customer places a call to an ISP within that caller’s local calling area, BellSouth
treats this as a local call pursuant to the terms of its local tariffs; and that BeliSouth also
treats the revenues associated with the local exchange traffic to its ISP customers as local
for purposes of separations and ARMIS reporting. The Commission also stated that the
FCC had not at that time squarely addressed this issue and that, while both sides
presented extensive exegeses on the obscurities of FCC rulings bearing on ISPs, there
was nothing dispositive in the FCC rulings at that time. The Commission stated that every
state that had ruled on the matter through the date of that Order had ruled that such ISP
traffic was local.

BellSouth appealed the Commission's ISP Order to the Federal District Court for
the Western District of North Carolina. While the matter was pending before the Federal
District Court, the FCC issued its Declaratory Ruling in CC Docket Nos. 96-98 and 99-68
on February 26, 1999, wherein it held that ISP-bound traffic is largely jurisdictionally
interstate, but further held that it would decline “to interfere with state commission findings
as to whether reciprocal compensation provisions of interconnections agreements apply
to ISP-bound traffic, pending adoption of a rule establishing an appropriate interstate
compensation mechanism.” (Paragraph 21). The Federal District Court remanded the
case to the Commission by Order dated May 24, 1999, for reconsideration in light of the
FCC's Declaratory Ruling of February 26, 1999. The Commission appealed the case on
jurisdictional grounds to the United States Court of Appeals for the Fourth Circuit where
the matter is now pending.
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The parties to this case take contrary positions on the issue of whether the
ISP Order controls the determination of whether reciprocal compensation must be paid by
BellSouth under the Interconnection Agreements. In the ISP Order, the Commission
addressed the applicability of the reciprocal compensation provision in the specific context
of typical dial-up Intemet traffic; i.e., the situation where a customer of an ISP connects to
the ISP by means of a local phone call using telephone exchange service. In that context,
the Commission conciuded that dial-up calls to the internet constitute local traffic for
purposes of payment of reciprocal compensation when the end-user customer places a
local telaphone call to his or her ISP delivered to the called telephone number in either the
same exchange or a corresponding EAS exchange. The specific factual situation and
question which was addressed by the Commission in the ISP Order related solely to
dial-up calls placed to ISPs by end-user customers. It did not address the factual situation
which has been presented in this complaint proceeding. That being the case, the
ISP Order is certainly not controlling or dispositive as to the outcome of the instant dispute,
although it can certainly be looked to for guidance where it may have some relevance.
The Commission believes that US LEC and Metacomm cannot reasonably rely on the
ISP Order to justify their position that BeliSouth should be required to pay reciprocal
compensation in this case. The factual situations are simply too different considering in
particular the physical configuration of the US LEC/Metacomm network architecture. This
case invoives facts which are far different from those addressed by the Commission in the
ISP Order dealing with typical dial-up Intemet calls placed by an end-user customer where
the customer actually dials a local telephone number and the call to the ISP is delivered
in the customer’s same local exchange or an EAS exchange serving the called telephone
number.

IT 1S, THEREFORE, ORDERED as follows;

1. That no reciprocal compensation is due for any minutes of use attributable
to Metacomm or MCNC.

2. That US LEC shall, to the extent it has not done so previously, identify the
number of minutes on each of its reciprocal compensation invoices to BeliSouth which are
attributable to Metacomm and MCNC.

3. That US LEC shall cease immediately from billing BeliSouth reciprocal
compensation for minutes of use attributable to Metacomm.



4, That US LEC shali refrain on a going-forward basis from biiling BellSouth
reciprocal compensation for traffic of the nature ruled noncompensable herein.

ISSUED BY ORDER OF THE COMMISSION.
Thisthe 315¢ day of 47\&% , 2000.
NORTH CAROLINA UTILITIES COMMISSION

Geneva S. Thigpen, Chief Clerk

meOS3100.01

Commissioner Judy Hunt dissents.
Commissioner William R. Pittman concurs.
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APPENDIX A
PAGE 1 OF 2

The major relevant provisions of the three Interconnection Agreements are as follows:

Third whereas clause, 1997 Agreement:

WHEREAS, the parties wish to interconnect their facilities, purchase unbundied
elements, and exchange traffic for the purpases of fulfilling their obligations
pursuant to sections 251, 252 and 271 of the Telecommunications Act of 1996 and
to replace any and all other prior agreements, both written and oral;

Section 1.C., 1997 Agreement:

C. Local Traffic is defined as any telephone call that originates in one
exchange and terminates in either the same exchange, or a corresponding
Extended Area Service ("EAS") exchange. The terms Exchange, and EAS
exchanges are defined and specified in Section A3. of BellSouth's General
Subscriber Service Tariff. (Accord, Section i.D., 1998 Agreement and
Section i.D., 1999 Agreement)

Section IV.A., 1997 Agreement:
. Local Interconnection

A.  The delivery of local traffic between the parties shall be
reciprocal and compensation will be mutual according to the provisions of
this Agreement. The parties agree that the exchange of traffic on
BellSouth's EAS routes shali be considered as local traffic and
compensation for the termination of such traffic shall be pursuant to the
terms of this section. EAS routes are those exchanges within an exchange'’s
Basic Local Calling Area, as defined in Section A3 of BeliSouth’'s General
Subscriber Sertvices Tariff. (Accord, Section IV.B., 1998 Agreement and
Section IV.A., 1899 Agreement)

Section IV.B., 1897 Agreement:

B. Each party will pay the other for terminating its local traffic on
the other’s network the local interconnection rates as set forth in Attachment
B-1, by this reference incorporated herein. The charges for local
interconnection are to [be] billed monthly and payable quarterly after
appropriate adjustments pursuant to this Agreement are made. Late
payment fees, not to exceed 1% per month after the due date may be
assessed, if interconnection charges are not paid within thirty (30) days of
the due date. (Accord, 1998 Agreement, Section IV. C. and 1999 Agreement,
SectioniVB.)
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Section IV.C., 1997 Agreement:

C. US LEC and BellSouth enter into this Agreement with the
understanding that the carriers would be interconnecting with each other for
comparable types of calls and that usage would likely be reasonably
balanced, i.e., US LEC would be terminating to BeliSouth approximately the
same level of usage that BellSouth would be terminating to US LEC. [f at
any time during the term of this Agreement traffic is imbalanced to the
degree that US LEC feels a cap on amounts owing under this Agreement is
required, US LEC has the option to adopt the comparable billing provisions
contained in any agreement that BeliSouth negotiates or has entered into
with another ALEC which contains cap provisions, after August 8, 1996
provided that US LEC adopt the billing provisions of such other agreement
that are comparable to those contained in this Section IV. Each party will
report to the other a Percentage Local Usage ("PLU") and the application of
the PLU will determine the amount of local minutes to be billed to the other
party. For purposes of developing the PLU, each party shall consider every
local call, including non-intermediary calls, and every long distance call.
Effective on the first of January, April, July and October of each year, the
parties shall update their PLU.



s DOCKET NO. P-561, SUB 10
COMMISSIONER JUDY HUNT, DISSENTING:

In this Order, the majority directs that “no reciprocal compensation is due for any
minutes of use attributable to Metacomm or MCNC." In my view, at a minimum, the
commission should consider requiring that BellSouth pay reciprocal compensation for
certain minutes of use where it is clearly established as fact that “real® customers or users
existed. The parties do not instruct the Commission on how to ascertain “real” minutes of
use and all parties argue for “all or nothing” compensation. The majority, therefore, says
actual customer minutes cannot be estimated. Nevertheless, the record shows that a
number of real users or customers did exist and were benefiting from the service. Even
without request from the parties, the Commission should have the fortitude to establish
remedy for some minutes of use.

Further, in this case, BellSouth bears the burden of proof in its complaint that US
LEC was improperly invoicing BellSouth for millions of dollars of reciprocal compensation.
A contract existed that perhaps is vague and unclear, but if so, it is BellSouth’s
responsibility to prove that they (BeliSouth) should be relieved of payment responsibility.
Rather than *proving" this, Bell South attacks the “intent* of US LEC. US LEC (and every
current and former employee) may not all be pure of heart, but BeliSouth, in my view, does
not meet the burden of proof by showing that the contract in wholly invalid.

This Order also quotes heavily from BellSouth testimony and briefs and fails to
acknowledge perhaps counter-balancing comments in US LEC/Metacomm documents (see
Executive Summary of Metacomm's post-hearing brief). :

BellSouth's complaint also asks the Commission to find that the minutes of use do
not qualify for reciprocal compensation as a matter of public policy. The question here is
whether the majority decision will fuel or chill future, innovative, technological
developments and promote meaningful competition. Failure to enforce this contract may
have the effect of preventing new entrants in the high tech community from introducing
innovations that require regulatory oversight. Future new entrants may be understandably
concemed that regulations tend to protect the regulated.

:j/u . M

Judy Huzsemmﬁzsaoner




DOCKET NO. P-561, SUB 10

COMMISSIONER WILLIAM R. PITTMAN, CONCURRING:

I concur wholeheartedly with the result reached by the majority on every issue in
this case. | write separately, however, to highlight what | believe to be the fraudulent,
unfair and deceptive, and perhaps even criminal conduct of US LEC and Metacomm.

Fraud can be defined in a number of ways, including “[a] false representation of a
matter of fact, whether by word or by conduct, by false or misleading allegations, or by
concealment of that which should have been disclosed, which deceives and is intended
to deceive another so that he shall act upon it to his legal injury.” Black's Law Dictionary
594 (5th ed. 1979). The evidence in this case suggests the existence of each of those
elements in the conduct of US LEC and Metacomm.

North Carolina General Statute §75-1.1, which mirrors federal law, makes unlawful
*unfair or deceptive acts or practices in or affecting commerce.” N.C. Gen. Stat. §75-1.1
(1999), 15 U.S.C.A. §45(a)(1) (1997). "A practice is unfair when it offends established
public policy as well as when [it] is immoral, unethical, oppressive, [or] unscrupulous...”.
Johnson v. Phoenix Mut. Life Ins. Co., 300 N.C. 247,263, 266 S.E. 2d 610,621 (1980). “An
act...is deceptive...if it has the capacity or tendency to deceive.” Id at 265, 266 S.E. 2d at
622. The evidence in this case suggests conduct by US LEC and Metacomm that was
both unfair and deceptive.

The crime of obtaining property by false pretense is defined as a false
representation of a subsisting fact or a future fulfiliment or event which is calculated and
intended to deceive, which does in fact deceive, and by which one obtains or attempts to
obtain property from another. N.C. Gen. Stat. §14-100 (1999); State v. Cronin, 299 N.C.
229, 262 S.E. 2d 277 (1980). The evidence in this case suggests the existence of
probable cause to believe a prima facie case of cbtaining property by false pretense could
lie against US LEC and Metacomm.

The evidence in this case suggests, in fact, that the US LEC/Metacomm alliance
was part of a grand scheme by US LEC to squeeze enough money out of BellSouth to
finance much of its operation. There is no other reason apparent from this evidence for
the existence of Metacomm other than the generation of reciprocal compensation
payments to US LEC. The evidence suggests that Metacomm and (because Metacomm
is little more than a corporate alter ego of US LEC and its principals) US LEC initially had
no plans for Metacomm to serve end users. Probably out of fear of discovery, Metacomm
was later told to develop some ‘real” traffic for its sham network, and it made some
attempts to do so. Putting a red dress on a hog does not change its essential nature,
aithough US LEC/Metacomm's misrepresentations and other attempts to conceal their
scheme from BeliSouth worked for several months.



MCNC and some of Metacomm'’s “customers”, lured by the promise of free high-
technology equipment, free Internet access and capacity beyond belief, were duped into
becoming accomplices in this scheme for a time. MCNC withdrew as soon as its
management discovered the true character of this ‘network®. Even some of Metacomm's
investors had "strange feelings” about the way Metacomm did business. Indeed.

US LEC's pious breast beating about the sanctity of contracts would be laughable
if it weren'’t so serious a matter. "Although the law will not generally inquire into men's acts
and contracts to determine whether they are wise and prudent, yet it will not suffer them
to be entrapped by fraudulent contrivances or cunning or deceitful management of those
who purposely misiead them.” 17A Am. Jur. 2d Contracts §238 (1991). Contracts against
public policy will not be enforced. Gore v. Ball, 279 N.C. 192, 203 182 S.E. 2d 389 (1971).

Some will argue that the US LEC/Metacomm scheme was simply a clever and
innovative mechanism resuiting from the introduction of competition in public
telecommunications. While clever, the scheme is not particularly innovative, deriving from
a certain snake which convinced a certain woman that a certain fruit would be good for her.
The US LECMetacomm attempt to build a facilities-based competing provider with
hundreds of millions of reciprocal compensation dollars is certainly the resuit of
competition in public telecommunications, but this remora-like approach was clearly not
contemplated by the Congress or the North Carolina General Assembly in the passage of
telecommunication competition legisiation. Genuine, service-providing, value-adding
business, something the US LEC/Metacomm enterprise clearly was not, was contemplated.

Not only is reciprocal compensation not due in this case, perhaps we shouid take
a careful lock at whether US LEC's certificate should continue to be valid in North
Carolina. The kind of scheme perpetrated upon BellSouth is obviously not in the public
interest. Perhaps we should decide whether allowing the perpetrator to continue to do
business in this state is in the public interest.

oner William R. Pittman
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LOUISIANA PUBLIC SERVICE COMMISSION
ORDER NO. U-2383%

KMC TELECOM, INC.
V.
BELLSOUTH TELECOMMUNICATIONS, INC.

Docket No. U-23839 - In Re: Petition of KMC Telecom, Inc. against BST to enforce reciprocal
compensation pravisions of the Parties’ Interconnection Agreement.

(Decided at Open Session held October 13, 1999)

Nature of the Case

KMC Telecom, Inc. ("KMC")and Bell South Telecommunications, Inc. ("BST*) entered into
an Interconnection Agreement (the “Agreement™) on February 24, 1996 which was deemed approved
by the Commission on June 20, 1997. That Agreement calls for the payment of reciprocal
compensation for local calls’ that originate on one company’s network which are transported to and
terminate on the other company's network. The reciprocal compensation rate is set out in the
Agreement and is not at issue in this matter. What is at issue, however, is whether or not reciprocal
compensation is owed for a particular type of call. KMC asserts that the parties must pay each other
redpmaiwmmaﬁonforalkﬂﬂoﬁgirﬂeonmpuﬁy’snﬁworkthnmcﬁrmedmm
service providers ("ISPs") which are located on the other party’s network (ISP wraffic”). BST
contests KMC's assertion, arguing, inter alia, that ISP traffic does not terminate locaily on either
party’s network and that ISP traffic is interstate, switched exchange access traffic rather than local,
and hence no reciprocal compensation is due for these calls.

Jurisdiction

Jurisdiction for the Louisiana Public Service Commission is provided for ia the Louisiana
Constitution, Article IV, Section 21, which states:

The commission shall regulate all common carriers and public utilities and have such

other regulatory authority ss provided by law. It shall adopt and enforce reasonable

ruies, regulations, and procedures necessary for the discharge of its duties, and shall
have other powers and perform other duties as provided by law.

"Local calls, as defined by 31 .41 of the KMC/BST Interconnection Agrecment.
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‘The Commission has the suthority to regulate the service of telephone utilities; its power is
sufficiently broad to include adjustment of telephone service to customer needs. South Cemmn! Bell
Tel. Co. v. Louisiana Public Service Comrmission, Supp. 1977, 352 S0.2d 999. Further, the FCC,
in its Declaratory Ruling® specifically stated, at §24, state commissions have the authority to
construe “the partics’ agreements to determine whether the parties o agreed” to pay reciprocal
compensation for ISP-bound traffic.

Additionally, the KMC/BST Interconnection Agreement provides:

36.8 Resolution of Disputes: Except as otherwise stated in this Agreement, the Parties

agree that if any dispute arises as to the intarpretation of the Agreementt or 85 10 the

proper implementation of this Agreement, the Parties will petition the Commission or

the FCC for a resolution of the dispute. However, each Party reserves any right it

may have to seek judicial review of any ruling made by the Commission or the FCC

36.9 Governing Law: This Agreement is subject to the Act, and the effective rules and

regulations promulgated pursuant to the Act, and sny other applicable federal law, as

welt a3 the rules of the Commission, and shall be further governed by and construed

in accordance with the domestic law of the state of performance without regard to its

conflicts of law principles.
Procedural History

KMC Telecom, Inc. CKMC®) filed this proceeding on Jamuary $, 1999 to require BellSouth
Telecommunications, Inc. ("BST") to pay reciprocal compensation under the KMC/BST
Interconnection Agreement (the “Agreement™). The complaint was published in the Commission’s
Official Bulletin on January 22, 1999. On February 1, 1999 AT&T Communications of the South
Central States, Inc. (*AT&T"), E.spire Communications, Inc. ("E.spire*), and ITC DeltaCom
Communications, Inc. ("ITC*DeltaCom") all filed separate pleadings to intervene in this proceeding.
Cox Louisiana Telcom I, L.L.C. ("Cox") filed a petition for intervention on February 2, 1999 and
then on February 3, 1999 filed a Motion for Leave to File out of Time Intervention. BST's answer
was received into the docket on March I, 1999, BST filed a Motion to Strike Interventions oc
Alternatively to Limit Participation of Intervenors on March 3, 1999, TTC*DeltaCom and E.spire
filed their oppositions to BST’s motion on March 10, 1999. AT&T and Cox filed oppositions 10

BST's motion on March 15, 1999. A ruling was issued on Apul 12, 1999 which allowed partial

WMMK&WWWMWGWM‘ in CC Dackst
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participation by intervenors, including participation during potentially dispositive portions of the
proceeding. Cox withdrew its request for imervention on April 12, 1999.

ITC DeltaCons filed 2 Motion for Summary Judgment on March 17, 1999; KMC also filed
a Motion for Summary Judgment on'March 18, 1999. After the parties briefed the summary motions,
oral argument was heard April 12, 1999, The Administrative Law Judge issued 2 Ruling denying the
motions for summary judgment on May 24, 1955. v

Testimony was filed by the partics and the hearing was heid on May 26, 1999. Posthearing
briefs were filed on August 8, 1999 by KMC, E.spire, BST, and Staff. Posthearing reply brief were
filed by KMC, E.spire, BST, Staff, and AT&T. Further, Leave to File Amicus Briefs was filed by
Southeastern Competitive Carriers Association(*SECCA™), Cox, and Advance Tel, Inc. ("EATEL").
Cox had previously intervened in this proceeding, but withdrew its intervention upon the issuance of
the Ruling on the Motion to Strike Interventions. SECCA also filed a Motion to Intervene with its
Amicus Brief, BST filed a Response to the Motions fer Leave to File Amicus Briefs and Opposition
to SECCA’s Motion for Leave to File Out of Time Interventions on August 25, 1999. Leave to file
Amicus Briefs was granted on August 30, 1999. The new participams, SECCA, Cox. and EATEL
wished to file responses for the limited purpose of replying to Staff’s alleged expansion of the
proceeding, and their briefs were accepted into the docket.

A propased recommendation was issued by the Administrative Law Judge on Septeraber 10,
1999. Exceptions to the Proposed Recommendation were filed by Staff and BST on September 24,
1999. Replies 10 BST's and Staff"s Exceptions were filed by KMC, E spire, and SECCA on October
1, 1999. Cox filed a Reply to Exceptions on October 7, 1999.

Summary of Parties Contentions

KMC’s Mon

In this proceeding, KMC seeks 10 require BST to pay reciprocal compensation to KMC for
calls that originate on BST's network which are directed 10 ISPs on KMC’s network, KMC asserts
that payment of reciprocal compensation for ISP-bound traffic is due under the KMC-BST
Interconnection Agreement (hereinafter referred to as the "Agreement”™), while BST argues that the
Agreement does not require reciprocal compensation for this type of traffic.

ORDER NO, U-23839
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KMC first asserts that ISP-bound calls have historically been treated by the FCC aslocal calls,
thereby making the calls cligible for reciprocal compensation. KMC uses the 1996
Telecommunications Act (the "Act™) and subsequent FCC orders 1o interpret the reciprocal
compensation provisions of the Agreement. KMC especially points to the portions of the FCC’s
Declaratory Ruling in CC Docket Number 96-98 and Notice of Proposed Rulemaking in CC Docket
Number 99-68 (the "Declaratory Ruling”) wherein the FCC noted ISP traffic historically had been
treated as local traffic and allowed state commissions 1o continue to interpret interconnection
agreements. KMC urges that the Declaratory Ruling (at 523) states that the FCC has treated 1SP-
bound traffic as though it were local, and the FCC''s statement that the traffic is jurisdictionally mixed
does not affect the regulatory treatment state commissions may give the traffic, KMC argues that the
FCC has, since at least 1983, exernpted ISPs from paying interstate access charges. Further, KMC
asserts that ISPs pay loca! rates and ILECs [incumbent local exchange carrier] treat expenses and
revenues related to ISPs as local expenses and revenues. KMC also points to the language of 125
of the Declaratory Ruling, which states that the FCC's *policy of treating ISP-bound traffic as local
for the purposes of interstate access charges would, if applied in the separate context of reciprocal
compensation, suggest that such compensation is due for that wraffic.* XMC argues that this passage
deenonstrates that BST must pay reciprocal compensation for calls from BST customers to ISPs on
KMC’s network. Finally, KMC points to the multiple factors the FCC set out for state commissions’
consideration for analyzing interconnection agreements (found in 124 of the Declaratory Ruling) for
the Commission’s consideration.

KMC further argues that the provisions of the Agreement clearly and unambiguously call for
reciprocal compensation. KMC asserts that the agreement provides for two types of traffic only:
local and toll. KMC further argues that ISP-bound traffic must fall into one of these two types of
traffic, and that type must be local traffic. In support of this contention, KMC points to the
Agreement’s definition of local traffic (§1.41°) and argues that if BST wanted to exclude ISP-bound

*1.41: “Local Traffic” refers more ¥
Tmuc Servicss beas NP AN oS two or more T AN SIS Ses whry boh
lncunhm_ «mmm(usmmmmmmww' aress). Local
m:mmmmmmmmmmu-wwuu}:mtu
servics (EAS), mmmmwummmmmmuunwm
mummmmtmm&rmdw«nwmmﬁqmumu

ORDER NO. U-238)9
PAGE 4 of 21

/55

S84 342 4287 P.23



10
"
12
13
14
15
16
17
18
19
20

21

24

26
27
28

28

Sad 342 4037
LCT-29-1999 09120 LPSC EXEC. '

traffic from this definition, it would have done so. Further, KMC asserts that the industry treats this
Wofwﬁﬁculocﬂ.thaeﬁunthemmmﬂaﬂmdinzmtmmedeﬁﬁﬁmofﬂowm'
would include ISP-bound traffic.

KMC also argues that ISP-bound traffic terminates on KMC's network, at the ISP server.
KMC points to the definition of “termination™ found in In re: Implementation of the Local
Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, First Report
and Order, August 8, 1996, 1040, which states that termination is "the switching of local
telecommunications traffic at the terminating carrier's end office switch, and delivery of such trafic
to the called party's premises.” Thus, KMC argues, under the FCC definition, the call terminates at
the ISP. Further supporting its contention that BST itself treats calls as terminating at the ISP server,
KMC points to the 1997 Memorandum from Mr. Bush at BST to all CLECs (competitive local
exchange carvier] to inform CLECs that BST would not be paying ISP traffic reciprocal
compensation, BST refers to traffic terminating at the ISP server. KMC asserts that if there truly was
aneed to send this Memorandum to clarify BST’s position on the ISP traffic reciprocal compensation
imthmﬁuewwmemtbmbnlﬁ-bound&nﬂicmﬂdmmm:ﬁm

KMC contends that the obligation of BST to pay reciprocal compensation on ISP-bound
traffic is found in the Agreement. However, KMC asserts that extrinsic evidence additionally shows
that reciprocal compensation is owed so that BST's argument that compensating for ISP-bound
traffic would cost BST too much is unavailing. KMC also argues that courts cannot amend or annul
1 contract to avoid some alleged hardship to & party. KMC replies to BST"s argument that there was
no meeting of the minds regarding reciprocal compensation by urging that BST is misconstruing
Louisiana contract interpretation law. KMC asserts that whether or not there was a meeting of the
minds goes 1o whether or ot a contract was formed, relating to offer and acceptance. In this
proceeding, KMC urges, the dispute is not if & contract was formed but what the contract ssys—
contract interpretation. KMC, citing C.C. Art. 2054, argues that if the contract is silent on & point,
then the parties to the contract are bound to what law, equity, and usage determine should be the
outcome.

KMC further states that if BST is not obligated to pay reciprocal compensation, sbsurd

consequences will result in that BST would not have to pay for services rendered to it by KMC.

ORDER NO. U-23839
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KMC asserts that even if the Commission believes there was no meeting of the minds regarding the
payment of reciprocal compensation, the doctrine of unjust enrichment calls for BST to pay for the

services rendered.

BST's Position

BST asserts that the only issue before the Commission is whether or not BST and KXMC
shared & common intent to pay reciprocai compensation for ISP-bound traffic under the Agreement.
BST contends that the parties did not so intend, and that it should not be obligated to do so now.

BST first frames its argument in terms of what is required of ILECs under the
Telecommunications Act of 1996, BST cites the portions of the Act, 47 USC 252 (dX2), which
provide for reciprocal compensation for local traffic. BST contends that calls to ISPs do not
constitute local traffic, nor terminate at the ISP server, therefore there is no reciprocal compensation
obligation for this wraffic owed 10 KMC.

BST argues that because the FCC stated in the Declaratory Ruling that ISP-bound traffic is
largely interstatc, that waffic is not subject to reciprocal compensation. Further, BST asserts, ISP
traffic is subject to the FCC’s regulation governing the transport and termination of interstate or
intrastate interexchange traffic. Therefore, to be subject to federal regulation, the traffic cannot be
completely local.

BST also cites portions of the Declaratory Ruling wherein the FCC discusses the nature of
the call from an end user to an ISP, BST asserts that in §12-13, the FCC states that the nature of the
caﬁisuxdyudbylooﬁnguﬂnmo-aummmmiuﬁon,andﬁuaﬂisnotbmkeadownim
pieces. ThmfomthemdsofISRboundmﬁicmﬂwmﬁuwmdﬁnmem«wﬁtmt
meISPm.uﬂwcaﬂgocthwghtbemtothehnm:kc. Using this argument, BST
mmmmaﬂsdommcutmlspm.bmmﬂﬁytmﬁnauuthen\tm
sitemd,wmthuﬁtemaybe. Fonowimdinrguumu,BSTeomu\dsdmISP-bmnd
tuﬁcisimcrlmo,nmbul,uﬂthummbjeatotheredpmcdcompenuﬁonobligtimofﬂg
KMC Agreement.

BSTW“‘MISPSWMI-ECHMM:Oimﬁmullsbymdto!SPoadu:«
customers. BSTusemthattheFCChasmtedﬁmﬂwporﬁmofﬂwauthttis&omthemm
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the ISP is interstatc in nature. Typically, there is an interstate access charge assessed by ILECs to
LECs for imerstate calls. However, the FCC excmpted ESP calls from the acoess charge in the early
1980's to promote the growth of the ESP industry. BST asserts that though the exemption results
in the treatment of certain aspects of ISP-bound traffic as local, the fact that the FCC had to exempt
it shows that the traffic is not truly local.

BST states that the Act does not require reciprocal compensation when a call originates on
one LEC's network and terminates an a remote Internet site. However, the FCC stated there are
circumstances where state commissions may find reciprocal compensation is owed: 1) Where parties
have agreed to reciprocal compensation and 2) Where the state commission arbitrates the sgreement.
In this instance, the Commission did not arbitrate the Agreement; rather, KMC and BST came to an
Agreement. BST asserts that the Agreement does not provide for reciprocal compensation for ISP-
bound traffic.

BST argues that ISP traffic has always been interstate in nature, and if there is any doubt
regarding this designation, the law at the time of entering the Agreement controls. BST asserts that
the legal understanding at the time the contract was entered into was that the FCC treated ISP-bound
traffic as non-local for some purposes. Further, BST asserts that KMC bears the burden of proving
the existence of an obligation under the Agreement. To do 30, argues BST, KMC must prove that
ISP-bound calls are transported by KMC, are terminated on KMC’s network, and are local.

BST cites many provisions of the Louisiana Civil Code regarding contract interpretation,
using these rules to argue KMC did not carry its burden of proving that pasties shares & common
intent to pay reciprocal compensation for non-local ISP-bound traffic. Further, BST asserts KMC
did not provide any compeiling extrinsic cvidence regarding intent, as KMC Witness Ms.
Breckenridge stated that KMC did not negotiate the contract but merely opted into & contract that
was negotisted by some other company. BST also cites the testimony of Ms. Breckenridge to show
that KMC did not specifically consider reciprocal compensation at the time KMC opted into the
Agreement.

BST argues that KMC’s complaint stems solely from the mistaken belief that calls from the
end user 1o the ISP are local and terminate at the ISP server. Further, BST argues that KMC
mistakenly believes that reciprocal compensation is required under the Act. BST asserts KMC's

ORDER NO. U-23839
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witness Breckenridge could not point to any FCC language that stated ISP-bound calls terminate at
the ISP server for purposes of reciprocal compensation.
BST urges that KMC must take the Agreement that it opted into as KMC finds it. Further,

BST asserts that under Louisians contract law, the comtract must be interpreted against the obligee
(KMC) and in favor of the obligor (BST) when a dispute arises. Additionally, BST addressed the

application of the FCC factors regarding interpretation of the Agreement. To this point, BST argued
that the factors set forth are only illustrative. Furthermore, BST asserts that many of the factors

suggested by the FCC already have FCC rules regarding the factors, calling for LECs to treat the ISP-
calls in certain ways. Therefore, BST argues, these factors cannot be used to prove intent of BST.

BST argues that the other state commissions’ decisions that KMC cited are not dispositive
of this matter. BST ssserts that many of the decisions wers issued prior to the Declaratory Ruling
and thus are based on a two-call analysis regarding ISP-bound trafic. The Declaraiory Ruling,
argues BST, did not accept the two-call analysis and any decision based on that analysis must be
reconsidered. Additionally, BST argucs that some of the cases cited by KMC were arbitrations,
and/or the interconnection agreements at issue were not quite the same as the Agreement in this
proceeding. Finally, BST argues that those other cases cited by KMC dealt with factual
circumstances very different from the facts of this particular case.

BST asserts that their witness, Mr. Hendrix, established that at the time of the contract, BST
unders100d ISP-bound traffic was not local. Further, BST did not then and does not now believe the
Act mandates reciprocsl compensation. BST argues that the definition of "local traffic” in the
Agfwmdmnmimpﬁdﬂyhxdﬁelspobwndmﬁqth«efouthuemmnudtoududemh
traffic. Additionally, the ISP-bound traffic does not terminate at the ISP server, argues BST,
mtahkalwommhmwmgmmmcum BSTlso
agucs that it s never knowingly paid reciprocal compensation for ISP traffic. In support, BST
Mmhmwwwwmwmwmmwswwmm;
Pmtﬂmu«ﬁmlmmmmmmmummﬁﬂmﬁmw“

ISP traffic. BdlSouttheddﬁsminScpumb«of!%?mdmuoﬂ’m:ﬂpﬁm
traffic that it had held. |
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Finally, BST argues that if it was obligated to pay reciprocal compensation on ISP-bound

trafic, that result would be absurd as KMC would then make 338% more revenue from reciprocal
compensation than it does from providing service to its 10 ISP customers.
Further, BST asserts that Sections 1.59 and 1.6 of the Agreement are relevant provisions which
demonstrate that the parties intended to pay reciprocal compensation only on that traffic which is
within the scope of the 1996 Act.* BST also argues that ISPs provide Switched Exchange Access
Service, therefore such traffic is excluded from reciprocal compensation under Section 1.41 of the
Agreement.

BST argues that there is no evidence that KMC is providing a service to BST for which KMC
is not being compensated and that KMC is compensated for any such costs in the same manner a5
BellSouth, from the revenues that it receives from its ISP customers.

Staff’s Position

Staff asserts that the FCC has determined that calls to ISPs are to be analyzed as one call, that
is, the call that goes from the customer to the ISP to the ultimate Internet site is considered one call.
Per this rationale, Staff states that ISP-bound traffic is not subject to state enforcement just because
the call is local, for the call is not entirely such. Staff further asserts that the FCC, in the Declaraiory
Ruling, says that state commissions have the power to interpret interconnection agreements, which
may bind parties to pay reciprocal compensation for ISP-bound traffic. Thus, Staff contends, the
Commission must interpret the Agreement.

Staff maintains that the factors set forth by the FCC in the Declaratory Ruling for determining
whether or not parties intended to pay reciprocal compensation for calls to ISPs are illustrative only,

~ and the state commissions are the ultimare arbiters of what factors are relevant to interpreting parties’

intentions. Staff states that in examining the intent of KMC and BST, it is not within the province
of the court to make new contracts for the parties, and the court is confined to only interpreting the
agreement between the parties.  Staff concludes that given the evidence presented at the hearing,

Mmmmﬁhlmm‘udu:u:mn WW
Party’s network and serminating on the other Pazty’s network.

1.6: *As Described in the Act® means as described in or required by the Act and 23 from time ¥ time
inteypresed in the duly authorized rules and regulations of the FCC or the Comuission.
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KMC and BST had different intentions when entering into the Agreement. Therefore, Staff urges,
there was no meeting of the minds, or slike understanding, which is necessary for a valid contract.
Ultimately, Staff argues, reciprocal compensation is not owed under the Agreement because KMC
and BST did not share an understanding of the treatment of ISP-bound traffic.

Staff further asserts that KMC bears the burden of proof in this proceeding and must prove
that the parties intended for reciprocal compensation to be owed for ISP-bound traffic. Staff argues
that KMC has not carried its burden of proof and KMC put on an insufficient amount of direct or
extrinsic evidence to support its claim that the parties mutually agreed to pay reciprocal
compensation. Furthermore, Staff stales, there were no negotiations in the reaching of the
Agreement, as KMC only opted into an existing Interconnection Agreement. Staff points to the
testimony of KMC's witness, Ms. Breckenridge, wherein she testified that KMC did not specifically
consider reciprocal compensation. Staff asserts that her testimony proves there was no meeting of
the minds regarding the issue of reciprocal compensation for calls to ISPs. |

Staff also took a stance on policy issues surrounding reciprocal compensation. Staff asserts
that the Commission’s duty is to promote efficient entry by new providers into the local exchange
market. Smﬁmﬁnnimﬁmtheunquﬂiﬁodpnmofmdprocdwmuﬁondo«mmte
real competition. Staff argues that to follow KMC's prayed for result, all that would result would
be cost shiftng, taking money frorm one source and shifiag it to another, which does not bring about
& true increase in competition. Finally, sd'u:gedﬁmmciprocﬂcommuﬁonimotowedbyBST
to KMC for ISP-bound traffic.

Staff filed two brief exceptions to the Proposed Recommendation. Staff, like BST, asserts
that KMC property bas the burden of proof at hearing because KMC is demanding performance of
the contract, Suﬂ:dtoﬁkeBST,lmﬁmkobjeastothed&aiﬁaﬁonoﬁheAMg‘
standard form because no party raised such issue at hearing. Further, Staff urges that KMC came to

www&mnsrﬁmmmmumwismmn
is KMC's standard form.

Intervenors’ Positions

Intervenors, E.spire, Cox, EATEL, AT&T and SECCA, through their individual filings
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adopted the positions and arguments expressed by KMC. Intervenors also urged the Commission
wapresﬂyﬁmitsdedsionmﬂﬁspmeeadinswthcdimmdinsme KMC/BST

Interconnection Agreement.

Factual Findings

L

KMC and BST both provide local exchange services in Louisiana. BSTintheinwn}bmlo'al
service provider. Kthh:smwkcbnwhhinLouiMnswmm
became operational in November, 1997, and a Baton Rouge switch which became operational
in December of 1997. (Tr. Breckenridge at 19, 57)

Under Section 901.D of the Louisiana Public Service Commission’s Competition Regulations,
local exchange carriers are required to interconnect their networks, to transport and terminate
muaﬁcachmgedonthosemorks,mdtomkemmuformmd
compensation for providing transport and termination services.

KMC and BST signed an interconnection agreement February 24, 1997 ("Agreement”), Thc
Agreement is & regional agreement between KMC and BST in Alsbama, Florida, Georgia,
Kentucky, Louisiana, Mississippi, North Carolina, South Caroline and Tennessee. (Agresment
atl)

In sccordance with provisions of Section 252(i) of the Telecommunications Act of 1996,
KMC opted into an existing sgreement between Metropolitan Fiber Systems and BST.
Therefore, the partics did not negotiate the terms of the Agreement in the traditional sense;,

there were no meetings to hammer out terms of the Agreement between KMC and BST. (Tr.
Breckenridge at 27) :

The Agreement was submitted to the LPSC for review, and spproved by the Commission in
Order Number U-22404, issued June 20, 1997, pursuant to USC 252(e). No other

determination was made with regard to the provisions contained in cither 47 USC 251 or 47
UsC 271,

A series of amendments to the Agreement have been filed. In each instance the Commission
did not specifically approve the Agreement, rather, the Commission published the application,
allowed the 90 days to elapse, and with no interventions having been received, the agreement
was "deemed” approved pursuant to 47 USC 252(1). Dates of Commission letters
responding to amendment requests are April 3, 1998; April 17, 1998, July 20, 1998; October
19, 1998, November 5, 1998; Jamuary 12, 1999; May 17, 1999.

Section 5.8 of the Agreement sets forth the following terms regarding the obligation of the
parties to pay reciprocs] compensation:

5.8.1 Reciprocsl Compensation applies for transport and termination of local traffic
(including EAS and EAS-like traffic) billable by BST or KMC when a Telephone

Exchange Service Customer originates on BST s or KMC's network for termination
on the other Party's network.

5.82 The parties shall compensate each other for transport and termination of Local traffic

Qocal call termination) at & single identical, reciprocal and equal rate as set forth in
Exhibit 8. [The rate is $0.009 per minute.]

5.83 The Reciprocal Compensation srangements set forth in this Agreement are not
applicable to Switched Exchange Access Service. All Switched Exchange Access

ORDER NO. U.23839
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Service and all Intral ATA Toll Traffic shall continue t0 be governad by the terms and
conditians of the applicable foderal and state tariffs.

8. The Agreement provides the following definitions of certain key terms:

10.

11

Section 1.59: "Reciprocal Compensation” is As Described in the Act,mdrd‘gn}othe
paymnmngmmtmmimmdformwnu@mmonof
Telecommunications traffic originating one Party’s network and terminating on the other
Parry’s network.

Section 1.6° “As Described in the Act® means as described in or required by the Act and as
mmwmm«dhmwwmmmdwmcmm

Section 1.41: wrm-mwmmmmmmmm
service users where both Telephone Exchange Services bear NPA-NXX designations
associated with the same local calling area of the incumbent LEC or other authorized area
(e.g., Extended Area Service Zones in adjacent local calling areas). Local traffic includes the
traffic types that have been traditionally referred to as "Jocal calling” and a3 "extended area
service (EAS)." All other traffic that originates and terminates between end users within the
LATA is toll traffic. In no event shall the Local Traffic area for purposes of local call
termination billing between the parties be decreased.

-Section 1.70; *Telephone Exchange Service® is As Defined in the Act.

Section 1.63: "Switched Exchange Access Service™ means the following types of Exchange
Access Services: Feature Group A, Feature Group B, Festure Group D, 800/888 access, and
900 access and their successors or similar Switched Exchange Access services.

Tricia Breckentidge was the only person at KMC involved in the negotistion of the
Agreement with BST. Tricia Breckenridge decided to opt into an sgreement previously
entered between BST and Metropolitan Fiber Systems, rather than negotiate the terms of an
agreement with BellSouth. Ms. Breckenridge did not read the Agreement prior to deciding
to opt into it. Further, Ms. Breckenridge was not specifically considering the issue of
reciprocal compensation when she decided to opt into the Agreement. Ms. Breckenridge
testified that at the time the Agreement was executed, KMC understood that ISP traffic was
trested a3 local and was included in the Agreement’s reciprocal compensation obligations.
Ponwnridu 15, Tr., Breckenridge at 14-16, Prefiled Direct at 7. Ms. Breckenridge
was e, however, to point to any specific language in any rufings or orders that supported
her understanding, excepr when prompted by her counsel.

Mz, Jerry Hendrix, the person who executed the Agreement on behaif of BST, testified that
BST understood that ISP traffic, like all ESP traffic, is non-local interstate traffic, specifically
exdmeelgcu:mﬁc. &.MWM&MBSTWMMISPW
was not subject to the reciprocal compensation obligation contained in Section 252(b)(5) of
the 1996 Act. Mr. Hendrix further testified that the Agreement expressly provides that the
reciprocal compensation obligation covers only the traffic that is subject to this statutory
mandate. FM.&.WWMWWWWMM
mmmmmmmmnmmmrccm
recognized since the early l%p'sthatadmeeds«ﬁeepmvid«gofwﬁdﬂsmmtm
pmmmdnmnmm Therefore, the Agreement expressiy excludes ISP traffic
from the reciprocal compensation obligation contained therein.

KMC has billed BST a total of $2,326,464 in reciprocal compensation under the KMC

Agreement. Of this amount, BST has paid KMC a total of $165,479 for local, non-ISP
traffic, lesving an outstanding balance of $2,160,985. Cochran Rebuttal at 5. '
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KMC has a total of ten ISP customers being served by its two switches in Louisiana. The
amount of reciprocal compensation generated by the traffic flowing to those ten 4 4
customers approximates the $2,160,985 outstanding reciprocal compensation balance that
KMC claims to be owed by BST.

KMC generated approximately $636,427 in revenue from providing service to its ten
Louisiana ISP amomusdmhgtbomﬁmewﬁodthatitbiﬂchSTSZ.lGO,%Sm
reciprocal compensation for traffic to those ten ISP customers.

BST began holding all reciprocal compensation billings to CLECs in October of 1995. At
leastuuﬂyuhnuuyoﬂ?ﬂ,BS?idmﬁﬁedaprmwmthuISPtuﬁcww{d
not be included in its resiprocal compensation billings to CLECs. BST implemented this
process in Scptember of 1997 and wrote off most all prior reciprocal compensation billings.

BST never knowingly billed or paid reciprocal compensation on any non-local traffic,
including ISP traffic.

ISP traffic does not terminate locally at an ISP server, but rather transits through the ISP
server for termination at a distant website, somewhere outside of the local calling ares. ISP
reaffic is, therefore, interstate exchange access traffic that is not subject to the reciprocal
compensation obligation contained in Section 252(bX5) of the Telecommunications Act of
1996.

FCC regulations require that ISP traffic be exempted from the access charge regime.
Pursuant to this exemption, ISPs are treated as end users for purposes of assessing access
charges, and the FCC perits ISPs to purchase their links to the public switched telephone
network through intrastate business tariffs rather than through interstate access tariffs. Thus,
ISP3 generally pay local business rates and interstate subscriber ling charges for their switched
access connections 10 local exchange company central offices. In addition, incumbent LECs
are required to treat expenses and revenue associated with ISP traffic as intrastate for
separations purposes.

There is no prevailing industry custom of treating ISP traffic as “local” for reciprocal
compensation purposes. FCC regulations require that ISPs be treated as end users for only
one purpose, the access charge exemption.

KMC failed to produce any evidence to support its claim that if it does not receive reciprocal
compensation for transporting ISP traffic ariginating on BellSouth’s network, that it will incur
otherwise uncompensated costs.

ISPs are 2 subset of Enhanced Service Providers ("ESPs) that utilize interstate switched
exchange access services to conmect 10 local exchange company central offices.

FCC'’s Declaratory Rufing

On February 26, 1999, in Common Carrier Docket Number 99-68, the FCC declared that

the 1996 Act, 47 U.S.C. sec. 251(b)XS), mandsted reciprocal compensation for the transport and
termination of local traffic only. The FCC further held that this mandate does not extend to ISP-

bound traffic, because ISP-bound traffic is not local but is interstate for purposes of the 1996 Act’s

reciprocal compensation provisions.  ISP-bound traffic is not subject to state enforcement under the
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1996 Act on the grounds that it is local traffic. See Declaratory Ruling st § 12 and 26 n.87. The FCC
ruling effectively undermined the jurisdictional claim of state utility regulstors over ISP-bound traffic.

In ruling in favor of federal versus state regulatory jurisdiction over ISP-bound traffic and in
construing 47 U.S.C. sec. 251(b)X5), the FCC focused on the "end-to-end” nature of the Internet
communication. The initiating caller or customer is one "end” of the communication, and the
terminating “end” is the web or other Internet site called by the customer. The FCC rejected
arguments that would segment such traffic into intra~ and inter-state portions and thereby also
rejected a consequent, antificial segmentation of jurisdiction. Id. at § 11. The FCC noted that it
"analyzes the iotality of the communication when determining the jurisdictional nature of a
communication . . . [and] mcognimﬁwium,mrpurposes of jurisdictional analysis, of the
information service and the underlying telecommunications.” 1d. at § 13. The FCC considers each
such commercial transaction as "one call” “from its inception to its completion™ and accordingly
rejected the jurisdictional limitation implied by arbitranily isolating the initial part of the call from the
rest of the stream of intersiate commerce. Id. it 4 11.

In its ruling, however, the FCC did not in itself determine whether reciprocal compensation
is due in any particular instance. Rather, the FCC held that parties should be bound by their existing
imerconnection agreements, as interpreted by state commissions. It found no rezson to interfere with
state commission findingy as to whether reciprocal compensation provisions of interconnection
agreements apply 1o ISP-bound traffic, pending adoption of s federal rule establishing an sppropriate
interstate compensation mechanism,

Analysis

The central issue presented byKMC’ncomphintiswhethcmCmdBSstnndtmnon
;m(mmyw)tomwwmmmmmmma
mdtbwﬁuwhwwmmmmmdby&wmmkoﬁhemmasp
mﬁc),mthwghnﬁﬂwrtherﬁmniaﬁmwoﬂm or any other law or regulation
mquimmepuﬁuwp:ymdprowwmmﬁouﬁorlsr-bo\mmﬂh For the reasons stated
below, the Louisiana Public Service Commission ("LPSC* or “Commission") finds that KMC and
Bﬁkmommdwocummaﬁmfwlﬂmﬁcummemofdﬁrwmnm
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Article 2045 of the Louisiana Civil Code provides that the “(i]nterpretation of a contract is the
determination of the common intemt of the parties.* “When the words of a contract are clear and
explidundladwmabmeﬁmhsimepmﬁonmyhenndeiamdm
parties’ intent” La Civ. Code art. 2046, A party who demands performance of an obligation must
prove the existence of the obligation.* La. Civ. Codearnt. 1831; se¢ Louisiana Gaming Corp. v. Rob’s
Mini-Mart, lnc. 666 So.2d 1268, 1270 (La. App. 2™ Cir. 1996)("The party claiming rights under the
contract bears the burden of proof.”); Woodward v. Fehs, S73 So.2d 1312, 1315 (La. App. 2d Cir.
1991)"The party who asserts an obligation must prove it by a preponderance of the evidence.”).
Thus, KMC bears the burden of proving the existence of an obligation on the part of BellSouth to
pay reciprocal compensation for ISP traffic under the KMC Agreement.

The provisions of the KMC Agreement provide that the parties are required to pay reciprocal
compensation to each other only for the transport and termination of “Local Traffic® as defined in the
KMC Agresment, and that *Switched Exchange Access Traffic” is expressly excluded from the terms
of that obligation, See Factual Findings 7&8. Thus, KMC bore the burden of proving (1) that it
“transports” the ISP traffic for which it claims reciprocal compensation, (2) that it “terminates” this
ISP traffic on its network, (3) that such traffic falls within the definition of *Local Traffic® as defined

in the KMC Agreement, and (4) that such traffic is not “Switched Exchange Access Traffic,” as
defined in the KMC Agreement.

ISP Traffic Does Not "TM*M

One of the major disputes in this matter has been over whether ISP traffic “terminates” locally.
When KMC initially filed its Complaint that established this docket, KMC argued that ISP traffic
constituted “two components, a telecommunications component and an information services
component.” Complaint, §42. This argument is typically referred to as the “two-call model.” KMC
argued initially that the telecommunications component "terminated” locally at the ISP server. Afler
the filing of its Complaint, the FCC issued its Declaratory Ruling on ISP traffic in which it stated
unequivocally that ISP traffic does not terminats locally at the ISP server, but rather continues on to
distant websites outside of the local calling ares. See Declaratory Ruling, 112. The FCC based its
determination on a consistent line of prior precedent dating back several decades. Further, tha FCC
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expresaly considered and rejected the “two-call model,” noting that its prior precedent has established
2 consistent, end-to-end analysis for determining where the call originates and terminates. Inthe

Matter of Southwestern Bell Tel. Co. CC Docket No. 88-180, Order Designating Issues for

Investigation, 3 FCC Red 2339, 2341 (1988)("[Tlhe jurisdictional nature of 2 call is determined by

its ultimate origination and termination, and not ... its intermediate routing.” Emphasis added ),

BellSouth Memory Call, Petition for Emergency Relief and Declaratory Ruling Filed by BellSouth

Corporation, 7 FCC Red 1619, 1520(1992) ("there is 3 continuous path of communications across
state lines between the caller and the voice mail service."); Teleconnect, Teleconnect Co. v. Bell
Telephone Co. of Penn., E-88-83, 10 FCC 1626, 1629 (1995), aff"d sub nom. Southwestern Bell Tel.
Co.v.FCC, 116F.3d 593 (D.C. Cir. 1997)"[BJoth court and Commission decisions have considered
the end-to-end nature of the communications more significant than the facilities used to compiete such
compmunications. According to these precedents, we regulate an interstate wire communications
under the Communications Act from its inception to its completion. [A}n interstate communication
does not end at an intermediate switch. . . . The interstate communication itself extends from the
inception of a call 10 its completion, regardless of any intermediate facilities.”).

After the issuance of the Declaratory Ruling, KMC sbandoned its refiance on the "two-call
model,” and began to argue that for “regulatory purposes” ISP traffic is “treated” as terminating
locally. In support of this new argument, KMC relies on general statements in the FCC's Declaratory
Ruling and Y1040 of the FCC Interconnection Order. First Report and Order, In the Matter of
Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC
Docket No. 96-98, 11 F.C.C. Red. 15499 (August 8, 1996X"FCC Interconnection Order*).

The Declaratory Ruling provides no suppoit for KMC's claim; the FCC stated expressly that
'ﬂumxﬁaﬁmuimehuedommm'mnoutbelsr'slowm. as CLECs and ISPs
wm,mtmummwwdmmwduﬁwm,mﬁany‘ ataInternet website that
is often located in another state.” Declaratory Rufing, §12. As further support for the finding that
.’mmmmmofmmmrccwwmnm-mmmmm
traffic i’mwmemmmmmwmmmmmwmm
Ydmmmonk&nw&emmummmmhsdmaﬁnﬁngtmw

traffic terminates st an ISP server .~ 1d. 927, Emphasis added. Thus, it cannot be seriously argued
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Mlsrmﬁichnmt}mmpo?mtofmhnﬁonormthmnydosmﬁmelouuynuw
ISP server, even though the FCC has stated emphatically that it does not.

For these very reasons, it is impossible to square KMC's interpretation of 11040 of the FCC
Interconnection Order with the findings in the Declaratory Ruling. Indeed, if ISP traffic did
terminate locally under KMC's interpretation of 41040, reciprocal compensation would be owed as
a matier of law pursuant to section 251(b)S) of the 1996 Act. It is undisputed, however, that
reciprocal compensation is not required by law for this traffic. See Declaratory Ruling, 126, 0.87
(“[T)he reciprocal compensation requirements of section 251(bX5) of the Act and Section 51,
Subpart H (Reciprocal Compensation for Transport and Termination of Local Telecommunications
Traffic) of the Commission’s fules do not govem inter-carrier compensation for this traffic.”).’

Finally, KMC points 10 certain ststements made by BellSouth in which it misuses the term
"terminates." Such misuses do not affect the interpretation of the Agreement. Asticle 2047 of
Louisiana’s Code of Civil Procedure provides that *[wjords of art and technical terms must be given
their technical meaning when the coutract involves a technical matter.” The terminstion requirement
has only one technical meaning, as recently confirmed by the FCC, and that is the ultimate end point
of the communication. Thus, KMC has failed to carry its burden of proving that it actually does
“terminate” ISP traffic on its network as is required by the reciprocal compensation obligation of the
Agreement.

ISPs Provide Switched Exchange Access Service.

As previously stated, BST and KMC expressly excluded Switched Exchange Access Services
from the reciprocal compensation obligation of the KMC Agreement. BST argues that ISPs provide
switched exchange access services to their subscribers and that such traffic is therefore expressly
excluded from the reciprocal compensation obligation of the Agreement. BST*s clims are based
upon the prior rulings of the FCC regarding Enhanced Service Providers ("ESPs"), of which ISPs are

*The FCC Inserconncction Order interpreted the scope of the reciprocal

“We conctude that ssction 231(0X(5)"s mwmm
mmmmmmmm;mmm mﬂb"

%Mmﬂa compenastion provisions of stction 251(0X5) for transport and
mm&manmwmumc{w“mum
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s subset. See Declaratory Ruling, g1, n.1. Inresponse, KMC claimed that ISP traffic is not expressly
excluded in the Agreement. Likewise, the Admiristrative Law Judge did not consider whether ISP
traffic is switched exchange access traffic, but rather focused on the fact that & specific ISP exception
'was not included in the KMC Agreement.

This Commission chooses to consider the actual terms of the KMC Agreement, rather than
speculate as to what terms could have been in the KMC Agreement. The FCC has recognized since
the inception of the access charge regime that ESPs use switched exchange sccess services. In the
MTS/WATS Market Structure Order, the FCC found that ESPs use interstate access service and
exempted ESPs from paying access charges. MTS and WATS Market Structure, CC Docket No.
78-72, Memorandum Opinion and Order, 97 FCC 24 682, 711 (1983)X"Market Structure

Order)("Among the variety of users of access service are ... enhanced service providers®). See slso,

Docket No. 87-215, Order, 2FCC Red. 4305, 4306 (198 7)(ESPs, “like facilities-based interexchange

carriers and resellers, use the local network to provide interstate services”); Amendmenis of Part 69

CC Docket No. 87-215, Order,
3 FCC Red 2631 (1988)(ESP Exemption Order)(FCC refers 1o "certain classes of exchange access
users, including enhanced service providers*).

mpccmmmof:mmmmwzsnwmmamm
vecens Declaratory Ruling: *Although the Commission has recognized that enhanced service
pmﬁdm(ssmiuwnglspgmmmmmmmmmpum
mmmm«mnmmmw....msmmymmm
mmmmmnwmmmmmmmmy
company central offices.” Declaratory Ruling, 15 (Emphasis added).

InﬁghtofthubovomedFCCpmedemthahufom\dwmmyumISPsmst
mmmmmuwmmwmmmmsms.saofu
KMC Agreement. See Factual Finding No. 7.
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The KMC Agreement Provides that the Parties Intended to do Notking More Than the
1996 Act Required.

Any doubt as to the parties’ intent, as expressed in the KMC Agreement, regarding the scope
ofzmmmmmmumawmmmmmmﬁm
in Sections 1.59 and 1.6 of that Agreement. See Factual Finding No. 8. Given that the parties
mﬂym&n&erﬁw@w@mﬁmwﬁpﬁmhmwk'umhw
mqtﬁredbythe[l”ﬁ]ﬂﬂuﬂu&mﬁmwmmmmmdmymhoﬁwdndamd
regulations of the FCC, " it is clear that the partics intended to do nothing more or less than the 1996
Act required. As previously stated, the 1996 Act does not obligate the parties to pay reciprocal
compensation for any non-local, interstate traffic. The administrative law judge did not analyze these
provisions of the KMC Agreement in reaching the conclusions contained in the proposed and final
recommendations.

EMC Failed to Produce Extrinsic Evidence that the Parties Intended to Pay Reciprocal
Compensation for ISP traffic.

Even if the terms of the reciprocal compensation obligation of the Agreement were found to
be ambiguous, KMC failed to meet its burden of producing sufficient extrinsic evidence to establish
that the parties mutually intended to pay reciprocal compensation for non-local, ISP traffic. The only
representative of KMC that was responsible for deciding the terms of the interconnection agreement
to be entered with BST, Ms. Tricia Breckenridge, testified that (1) neither she nor anyone else at
KMC had any conversations with BST regarding the terms of the interconnection agreement (Hearing
Transcript, pp. 24, 27), (Z)ﬂechontooptintommﬁmmmmhawmpmyh;d
negotisted with BST rather than negotiate her own agreement (1d. pp. 27-28), (3) she did not read
the agreement that she chose to opt into (Id. p. 29), and (4) she was not looking specifically at
mwoulcmmanmmwhmﬂnwdwmmwmoptm d

In light of the swormn testimony of the KMC witness, it is difficult to conceive of how KMC
is in a position to claim the benefit of any possible ambiguity in the KMC Agreement, given the
cavalier attitude that KMC took in entering the Agreement. Ms. Breckenridge claimed that she relied
on various unspecified FCC orders and the fact that BST "treated” ISP traffic as local for other
purposes and thus assumed that it would be “treated” as local for purposes of reciprocal
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compensation. Ms. Breckensidge could not, however, specifically idemify what FCC orders she
sctually relied upon. Even if Ms. Breckenridge was relying upon any specific FCC orders, it is clear
that her interpretation of those orders was incorrect.

Not only did BST property imterpret the prior FCC rulings regarding the nature of ISP traffic,
BST presented other extrinsic evidence to establish that it never intended to pay reciprocal
compensation for non-local, ISP traffic and that it would never have agreed to pay reciprocal
compensation for such traffic due to the negative economic consequences that such an arrangement
would have ensured.

First, BST presented uncontroverted evidence of the sfforts that it undertook to ensure that
it did not bill any CLECs reciprocal compensation for ISP traffic, or any other non-local traffic. In
October 1995, BST began holding ell reciprocal compensation billings to CLEC, including reciprocal
compensation billings for local traffic. Prior to entering the KMC Agreement, BST had identified a
method to ensure that it would not bill reciprocal compensation for ISP traffic and was working to
implement the enhancement to its billing system. This enhancement was implemented in September
of 1997, before KMC had even begun billing BST for reciprocal compensation, and BST wrote off
most all of the prior traffic that it had withheld from reciprocal compensation billing.

The uncontroverted evidence establishes that BST never knowingly billed or paid reciprocal
compensation for ISP traffic. Mﬁas&sﬂngzﬁshthismfmmdumothuamupon
which KMC cites and relies. Other Regional Bell Operating Companies ("RBOCs") did not
undertake any effort to identify or separate out ISP traffic. Indeed, some RBOCs had established &
mmofwﬁu«ofhﬂmwmwdmwmrmmmwm
CLECs that they would no longer pay reciprocal compensation for ISP traffic,
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ISP customers in Louisiana. See Factual Findings Nos. 11-13. The negative impact on competition
in the local market a3 well as the potential for abusing the reciprocal compensation obligation from
permitting such an sirangement are obvious.

In response, KMC claims that if it does not receive reciprocal compensation for ISP wraffic
from BST, it will be providing a service to BST for free and will incur certain uncompensated costs.
KMC did not put forth any evidence a3 10 the nature or amount of these costs that KMC claimed
would go uncompensated and the Coramission refuses to simply take KMC's word st face value.

Docket Number U-23839 was considered and decided at the Commission’s October 13, 1999

_ Business and Executive Session. On substitute motion of Commissioner Blossman and seconded by

Commissioner Sittig, with Commissioner Dixon concurring and Commissioners Owen and Field
dissenting, the Commission voted to reject the Administrative Law Judge’s Recommendation snd
adopted the StaffRecommendation to reject KMC's claim for reciprocal compensation for ISP-bound
traffic.

IT IS THEREFORE ORDERED
That KMC's request for paymeant of reciprocal compensation for ISP-bound traffic is
hereby deaied.
BY ORDER OF THE COMMISSION
BATON ROUGE, LOUISIANA
October 28, 1999
/
DISTRICT IV
CHAIRMAN C. DALE SITTIG
DISTRICT I
VICE CHAIRMAN JACK “JAY™ A. BLOSSMAN, JR.
DON OWEN (DISSENTING)
DISTRICT V
COMMISSIONER DON OWEN
DISTRICT I
. COMMISSIONER IRMA MUSE DIXON
SECRETARY
LAWRENCE C. ST. BLANC DISTRICT 11
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BEFORE
THE PUBLIC SERVICE COMMISSION OF
SOUTH CAROLINA
DOCKET NO. 1999-259-C - ORDER NO. 1999-690
OCTOBER 4, 1999

INRE: Petition of ITC*DeltaCom Communications, ) ORDER |
Inc. for Arbitration with BeliSouth ) ON
Telecomumunications, Inc. Pursuant to the ) ARBITRATION
Telecommunications Act of 1996. )
1. INTRODUCTION
This arbitration proceeding is pending before the South Carolina Public Service
Commission (“Com;nission") pursuant to Section 252 (b) of the Telecommunications Act
of 1996 (*1996 Act™). This proceeding arose after ITC*DeltaCom Communications, Inc.
(“ITCADeltaCom™) and BeliSouth Telecommunications, Inc. (“BellSouth™) were unable
to reach agreement on all issues despite the good faith negotiations conducted over an
extended period of time. On June 11, 1999, ITC*DeltaCom filed a Petition for
Arbitration with BellSouth in South Carolina. BellSouth filed its Response to
ITC*DeltaCom’s Petition on July 6, 1999. The Petition and Response included a list of
some seventy-three (73) issues to be decided by this Commission.
The Hearing of this Arbitration was held on September 8 - 9, 1999, with the
Honorable Philip T. Bradley, Chairman, presiding. Prior to the evidentiary hearing, the
parties were able to resolve approximately forty (40) of the disputed issues that were

originally listed in the Petition. Thus, this Commission will only address in this Order

the remaining disputed issues as of the date of the Hearing. At the evidentiary hearing,
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ITC~DeltaCom was represented by Mitchell Willoughby, Esquire; B. Craig Collins,
Esquire; David 1. Adelman, Esquire; and Nanette S. Edwards, Esquire. ITC*DeitaCom
offered the testimony of Christopher J. Rozycki; Stephen D. Moses'; Michael Thomas;
Michael Starkey and Don J. Wood. BellSouth was represented by Caroline N. Watson,
Esquire; William F. Austin, Esquire; Lisa Foshee, Esquire; and Thomas B. Alexander,
Esquire. BellSouth offered the testimony of Alphonso J. Varner; Dr. William Taylor; D.
Daonne Caldwell; David L. Thierry; David D. Scollard; Ronald M. Pate and W. Keith
Milner.

The purpose of this Arbitration proceeding is the resolution by the Commission of
the remaining disputed issues set forth in the Petition and Response. 47 US.C.§
252(b)}(4(C). Under the 1996 Act, the Commission shall ensure that its arbitration
decision meets the requirements of Section 251 and any valid Federal Communications
Commission (“FCC") regulations pursuant to Section 252; shall establish rates according
to the provisions of Section 252(d) for interconnection, services, and network clements;
and shall provide a schedule for implementation of the terms and conditions by the
parties to the Agreement. 47 U.S.C. § 252(c).

IL. Procedural Motions

A. BellSouth’s Motion to Strike.

At the beginning of the Hearing the Commission heard oral arguments from
counsel for BellSouth and counsel for ITC"DeltaCom regarding BellSouth’s Motion to

Strike and Exclude Certain Testimony of ITC"DeltaCom. (Tr. Vol. 1 at 10-46).

' ITC*DeltaCom prefiled the testimony of Thomas Hyde; however, due to personal reasons, Mr. Hyde did

QDLf
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Specifically, through its Motion, BellSouth sought to strike certain portions of the
prefiled direct and rebuttal testimony of ITC*DeltaCom witnesses, Thomas Hyde (whose
testimony was adopted by Stephen D. Moses) and Don Wood, and to exclude any related
live testimony at the Hearing. Principalily, the Motion to Strike and Exclude was directed
at testimony by Mr. Hyde (Moses) and Mr. Wood that attempted to put in evidence
information regarding BellSouth’s rccprring and nonrecurring costs as to certain
unbundled network elements (“UNEs™) and the expansion of Issue No. 5 from one (1)
issue stated in ITCADeltaCom’s Petition to four (4) separate issues. At the conclusion of
. oral argument, thc Commission announced that it would take BeliSouth’s Motion to
Strike and Exclude under advisement and rule on it in the Commission's Final Order. (Tr.
Vol. 1 of p. 46). Upon review, the Commission finds now that BellSouth’s Motion to
Strike and Exclude should be denied.

With regard to the portion of BellSouth’s Motion to Strike that seeks to have
portions of rebuttal testimony of ITC*DeltaCom’s witnesses Wood and Hyde excluded,
BellSouth asserts that it is not appropriate for ITC*DeltaCom, through this two-party
arbitration, to attempt to re-litigate UNE cost issues that this Commission decided in an
open generic proceeding regarding BellSouth’s costs to provision UNEs in South
Carolina. (See Order, June 1, 1998, Docket No. 97-374-C, Proceeding to Review
BellSouth Telecommunications, Inc. 's Cost Studies for Unbundled Network Elements).
Further, BellSouth asserts that portions of the testimony are based on evidence that is not

in the record of the instant proceeding. ITC*DeltaCom argues that the law with regard to

not appeas and was replaced at the Hearing by Mr. Stephen D. Moses, aiso an employee of [TC*DeltaCom.

ACH
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UNE rates has changed since the Commission’s approved UNE rates for BellSouth and
that the rates are not compliant with FCC Rules. ITC*DeltaCom states that it propounded
discovery to BellSouth, to which BellSouth properly responded, and that the discovery
led to information upon which the ITC*DeltaCom witness based his opinion. Therefore,
ITC*DeltaCom contends that it may properly challenge and present evidence of FCC
compliant rates within the context of this Arbitration proceeding.

Upon consideration of the Motion to Strike, the Commission is cognizant that it
has broac discretionary powers in admitting or excluding evidence much like that of a
trial court. See Hoeffer v. The Citadel, 311 §.C. 361, 429 S.E.2d 190 (1993), rehearing
denied. Further, the Commission is aware that the South Carolina Rules of Evidence
allow for an expért to rely on information which is not admissible into evidence to form
his or her expert opinion. See, Rule 703, SCRE. The Commission concludes that the
Motion to Strike relating to witness Wood's rebuttal testimony and witness Hyde's
rebuttal testimony should be denied and that the testimony should be admitted. In
admitting the evidence, the Commission is not concurring with ITC*DeltaCom’s
assertion that the UNE rates are properly challenged in this Arbitration proceeding. The
Commission is merely admitting evidence which the Commission may, or may not,
consider in its deliberations and give that evidence whatever weight or credibility the
Commission deems appropriate.

EeliSouth also contends that it is not appropriate for ITC*DeltaCom to attempt to
add new issues to this Arbitration proceeding by expanding Issue No. 5 from one (1)

issue in the Petition to four (4) separate issues. ITC"DeltaCom asserts that it expressly
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incorporated a proposed interconnection agreement and summary issues matrix into its
Petition for Arbitration which was filed on June 11, 1999. Additionally, ITCADeitaCom
states that the binding forecast issue was addressed in the prefiled testimony of BellSouth

witness Varner.

The Commission concludes that BellSouth’s Motion to Strike as regarding Issue 5
should be denied. The Commission recognizes that the issue of binding forecast, as stated
in the restate& Issue 5 proposed by ITC"DeltaCom, was addressed by BellSouth in its
prefiled testimony. Further, the subtopics identified in Issue 5 as stated by
ITC"DeltaCom are set out in the Exhibit B which was attached to the Petition and
incorporated by reference; Exhibit B provided a summary of the issues on which the
parties had not reached agreement. See Petition for Arbitration of ITC*DeltaCom, p. 3, §
7 and Exhibit B to Petition. Inasmuch as BellSouth filed testimony on the restated issue,
including the issue of binding forecast, the Commission can find no prejudice to
BellSouth. As no prejudice has been demonstrated, the Commission denies BellSouth’s
Motion t> Strike with regard to Issue 5.

B. ITC*DeltaCom’s Objection to Introduction of BellSouth’s Service Quality
Measurements.

Cruring the Hearing, the Commission requested both parties to review and
compare the other party’s performance measurements and to report back with th§ results.
BellSouth prepared a written analysis comparing the two sets of measurements.
ITC*DeltaCom did not do so. In order to make the comparison document meaningful,

BellSouth also presented the Commission with a copy of BeliSouth’s most recent version
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of its perforimance measurements, which it calls, Service Quality Measurements
(“SQMs™). Counsel for BellSouth requested that both documents be admitted into
evidence in this proceeding. ITC*DeltaCom objected to admission of the SQMs. The
Commission marked the documents for identification only and stated that it would rule
on their admissibility in the Final Order. The Commission now overrules
ITC*DeltaCom’s objection and allows the exhibits to be admitted into the evidenée of
record in this proceeding as Hearing éxhibit No. 17. The Commission has wide latitude
in accepting evidence at proceedings such as this one, akin to that of a trial court. See
Hoeffer v. The Citadel, supra. The Commission requested both éarties to provide
comparisons of the other’s performance measurements. BellSouth was the only party to
do so. The Commission finds BellSouth’s comparison document extremely helpful.
Moreover, the Commission finds that it is both necessary and useful to have BellSouth’s
actual Service Quality Measurements in the record to determine an unresolved issue in

this proceeding.

II1. DISCUSSION OF ISSUES FOR ARBITRATION.
Based upon a careful consideration of the entire record in this Arbitration
proceeding, the Commission makes the following determinations and decisions regarding

the issues presented in this arbitration proceeding:

Should BellSouth be required to comply with performance measures and guarantees
for pre-ordering/ordering, resale, and unbundied network elements (“UNEs™),
provisioning, maintenance, interim number portability and local number
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portability, coilocation, coordinated conversions and the bona fide request processes
as set forth fully in Attachment 10 of Exhibit A to this Petition?

fa) i »

Yes. BellSouth should be required to provide performance measures and three-
tiered performance guarantees as proposed by witness Rozycki and incorporated into
contract language in Attachment 10 to Exhibit A to the Petition. Section 251(c)(3) of the
Act requires nondiscriminatory unbundled access to all UNEs including OSS. Sce First
Report and Order of the FCC (0SS is UNE) CC Docket 96-98, § 525. Thus it is also a
requirement of Section 271 of the Act. BellSouth itself proposed self-executing
performance guarantees. See BellSouth’s Ex Parte Proposal to the FCC for Self
Effectuating Measures, April 3, 1999.

-

BellSouth disagrees that the so called “performance measures” and performance
“guarantess” in Attachment 10 to the Petition are appropriate. The South Carolina
Commission has previously declined to establish additional performance and service
measurements in an arbitration proceeding, having found that: “[t}his Commission
already has service measurements in place. BellSouth must provide the same quality of
services to AT&T that it provides to its own customers.... " (See Order No. 97-189, at §-
6, March 10, 1997, Docket No. 96-358-C, AT&T/BellSouth Arbitration). BellSouth has
offered a comprehensive set of performance measurements (Service Quality
Measurenients or “SQMSs™) which ensure that BellSouth provides ITC*DeltaCom and all
other CLECs with nondiscriminatory access as required by the 1996 Act and applicable
rules of the Federal Communications Commission (“FCC™). BellSouth also is willing to
provide ITC*DeltaCom any additional performance measurements that the Commission
may order BellSouth to provide to other CLEC:s in this state,

With respect to performance “guarantees”, BellSouth does not believe that
financial ncentives, “guarantees”, penalties or liquidated damages are appropriate
matters for arbitration under the 1996 Act. ITC*DeltaCom’s proposal is not required by
the 1996 Act and represents a supplemental enforcement scheme that is inappropriate and
unnecessiry. [TC*DeltaCom has adequate legal recourse in the event BellSouth breaches
its interconnection agreement. Moreover, the South Carolina Commission has previously
determined that it “lacks the jurisdiction or legislatively-granted authority to impose
penalties or fines” in the context of a similar arbitration proceeding. (See Order No. 97-
189, at 6, March 10, 1997, Docket 96-358-C, AT&T/BellSouth Arbitration).

Discussion:
The Commission has been presented with two (2) sets of performance

measurements by which BellSouth’s provision of services to competitive local exchange
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carriers (“CLECs"), such as ITC*DeltaCom, may be measured. On the one hand,
ITCADeltaCom witness Mr. Rozycki offered a set of performance measures and
performarice guarantees which may be found as Attachment 10 to Exhibit A of
ITC*DeltaCom’s Petition. Mr. Rozycki testified that these were chy similar to a set of
performarice measures/performance guarantees that had been used by CLECs and the
incurnbent local exchange carrier (“ILEC™) in Texas. (Rozycki, Tr. Vol. 1 at 69). ‘Mr.
Rozycki testified that the performance guarantee aspect of the performance
measurements that ITC*DeltaCom was supporting included a three-tiered system of
financial consequences if BellSouth were not to meet certain leveis of performance undet
the forty-five (45) different measurements proposed by ITC*DeltaCom. For example, a
failure under the second tier constitutes a “specified performance breach” and would
require BellSouth to compensate ITC*DeltaCom $25,000 for each measurement
BellSouth failed to meet. A failure to perform under the third tier constitutes a “breach-
of-contrazt” which would require BellSouth to pay penalties in the amount of $100,000
for each default for each day the breach or default continues. (Rozycki, Tr. Vol. | at 68 -
71). At the Hearing, Mr. Rozycki changed positions and offered to have any such
penalties made payable to the State of South Carolina rather than individually to
ITC*DeltaCom. (Tr. Vol. 1 at 119 and 691).

Cn the other hand, BellSouth offered its own detailed set of performance
measurements developed over the last two years by working with various state
commissions and CLECs. (Tr. Vol. | at 727). BellSouth witness Mr. Vamer testified that

BellSouth is taking very seriously the FCC's request for “clear and precise”
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measurements by which CLECs and regulators can confirm nondiscriminatory
provitiomng of network facilities and services. (Ameritech-Michigan Order 12 FCC Red.
at 20655-56, § 209. Mr. Vamer testified that BellSouth’s Service Quality Measurements
(“SQMs") covered nine (9) separate categories of measurements: (1) Pre-Ordering OSS;
(2) Ordering; (3) Provisioning; (4) Maintenance & Repair; (5) Billing; (6) Operator
Services { Toll) and Directory Assistance; (7) E911; (8) Trunk Group Performance; and
(9) Collocation. (Vamer, Tr. Vol. 1 at 405 - 406 and Hearing Ex. 17 at 1 (Table of
Contents}). BellSouth’s Service Quality Measurements, which comprise some 69 pages
of details regarding how these nine (9) categories are measured. is part of Hearing
Exhibit No. 17.

Also, a part of Hearing Exhibit No. 17 is BellSouth’s Matrix which compares
ITC*DeltaCorm’s proposed performance measurements to BellSouth’s Service Quality
Measurements. Mr. Vamer stressed that by using BellSouth’s detailed set of
measurernents, along with the raw data provided, [TC~DeltaCom and the Commission
can monitor BellSouth’s performance and verify that services are being provided at parity
with BellSouth and with other CLECs. Rather than attempting to negotiate different
performance measurements in the various individual interconnection agreements for each
CLEC doing business in BellSouth's region, as ITC*DeltaCom is attempting to do
through its own version of performance measurements taken from another state outside
BellSouth’s region, BellSouth states that it is committed to delivering BellSouth’s
Service Quality Measurements equally to all CLECs, including ITC*DeltaCom. (Vamer,

Tr. Vol. 1 at 405 - 407). Significantly, BeliSouth’s SQMs have been approved by several
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state Comrnissions and have been incorporated into numerous interconnection
agreements with other CLECs in BellSouth’s region. (Tr. Vol. 1 at 726-727).

Mr. Vamer also testified that the so-called performance “guarantees™ are nothing
more than penalties or liquidated damages. As such, they are not an appropriate matter to
be determined through arbitration. (Varner Tr. Vol. 1 at 407 - 408) None of the
requirements found in Section 251 of the 1996 Act involves a duty for the parties to agree
on a set of financial performance guarantees or liquidated damages-type provisions. The
1996 Act does not specifically require an arbitrated agreement to satisfy any conditions
regarding performance guarantees, penalties or liquidated damages. BellSouth noted that
state law and state and federal commission procedures are available, and perfectly
adequate, -:o address any performance or breach of contract situation should it arise. For
example, BellSouth’s SQMs are fully enforceable through commission complaints in the
event of BellSouth’s failure to meet such measurements.

Dr. William Taylor, on behalf of BeliSouth, testified that performance measures
“based on penalties or liquidated damages are completely unnecessary and inappropriate.
Apart frora the fact that legal and other remedies are already available, ITC*DeltaCom’s
proposed performance guarantee system suffers from an important incentive problem
known in econonics as moral hazard.” (Dr. Taylor, Tr. Vol. 1 at 548). (emphasis in
original). A< Dr. Taylor explained, moral hazard is a form of gaming by which one party
to a contract may resort to actions — within the contract — that create unanticipated
competitive or financial advantage for that party at the expense of the other party to the

contract. (Dr. Taylor, Tr. Vol. 1 at 548 - 549). Dr. Taylor's testimony on this point may
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explain Mr. Rozycki’s change in positions — the penalties are now proposed to be paid
to the State rather than ITC*DeltaCom. Even with this change of position, the problem
of *'moral hazard” still exists. .

Finally, Mr. Varner testified that BellSouth is currently working with the FCCto
decide on a BellSouth voluntary proposal for self-effectuating enforcement measures.
These measurements would take effect on a state-by-state basis concurrent with approval
for BellSouth to enter the long distance market (i.e. obtain Section 271 interLATA relief).
(Varner, 7r. Vol. 1 at 407).

Upon consideration of this issue, the positions of the parties, and the evidence
from the hearing, the Commission concludes that a generic docket should be opened to
tnvestigate and rule on proper performance measures to be imposed on BellSouth and
potentially other ILECs. As illustrated by the performance measures admitted in this
proceedirg and by the positions of the parties, the Commission recognizes that the issue
of perfortnance measures has far-reaching implications in the telecommunications
industry, especially relating to competition under the 1996 Act.

[r. the interim, the Commission finds th;t BellSouth’s Service Quality
Measurements (as contained in Hearing Exhibit No. 17) are appropriate and should be
adopted as performance measures for the parties to use until the Commission can
conclude a generic proceeding on performance measures. In deciding to use the
BellSouth SQMs, the Commission notes that BellSouth’s SQMs have undergone two
years of ~eview and formulation by the FCC and several state commissions and input

from various CLECs. As such, the Commission recognizes that these performance

A
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measurernents are in place and ready to be implemented within the context of this
agreement until this Commission can conclude its generic proceeding.

With regard to the performance guarantees, the Commission expressly rejects
imposing any sort of “performance guarantee™ or penalty provision associated with
performance measurements. The Commission finds that neither the 1996 Act nor state
law allows the Commission to impose penalties or fines in this arbitration. Additionally,
this Commis;sion has previously determined in the context of a proceeding resolving
disputed issues for an arbitrated agreement under the 1996 Act that it lacks the
jurisdiction or legislatively-granted authority to impose penalties or fines in the context of
an arbitrated agreement. (See Order No. 97-189, at 6, March 10, 1997 in Docket No. 96-
358-C (AT&T/BellSouth Arbitration).

The Commission also notes, with respect to ITC*DeltaCom’s witness Mr.
Rozycki’s statements concerning so-called “anti-back sliding measures™ that this matter
is more appropriate for consideration under the public interest standard under Section 271
of the 1996 Act than an arbitration for an interconnection agreement. The Commission
further notes that BellSouth is currently working voluntarily with the FCC to develop
such measures.

Or . H

By this Order, the Commission directs that a generic docket be established to
investigate and rule on proper performance measures to be followed by BellSouth and
potentially other ILECs operating in South Carolina. In the interim until a generic docket

can be concluded, the Commission directs the parties to utilize the BellSouth Service

HH
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Quality Measurements as a part of the parties’ interconnection agreement for South
Carolina. The Commission rejects imposing any sort of “performance guarantee” or

penalty provision associated with performance measurements.

Shouid BellSouth be required to waive any nonrecurring charges when it misses a
due date? If so, under what circumstances and for which UNEs?

A .

Yes. If BellSouth’s assigned due date is missed as a result of BellSouth’s error,
BellSouth should waive the non-recurring charges. BellSouth seems to have agreed with
this position in a brief submitted in Tennessee. Other guarantees are needed to assure the
due date is not missed repeatedly. This applies to all UNEs. This issue is covered by
witness Rozycki in his direct testimony pages 6 through 9.

BellSouth Position:

A contract requirement obligating BellSouth to waive nonrecurring charges when
it misses a due date would constitute a penaity or liquidated damages provision which is
inappropriate for arbitration under the 1996 Act (nothing in Section 251 or 252 requires
penalties ar liquidated damages to be either agreed upon or arbitrated). (Also See
BellSouth's position on Issue 1(a)). The only remedies that should be included in an
interconnaction agreement between BellSouth and ITC*DeltaCom are those mutually
agreed upon by the parties. BellSouth has voluntarily agreed to the waiver of
nonrecurring charges when it misses the due date for the conversion (cut-over) of UNE
loops. Thus, this issue is not appropriate for arbitration. (Exhibit *“A” attached to this
Issues Matrix contains BellSouth’s proposed contract language on this issue).

Discussion:

The specific question presented by this issue is whether in cases where BellSouth
misses a due date (e.g. fails to cut over a customer on the scheduled date for such a cut
over) should BellSouth be allowed to impose nonrecurring charges for such a missed
appointment and should BellSouth be permitted to impose charges when it finally meets
the deadline. ITC*DeltaCom asserts that BellSouth offers similar performance

guarantees to its customers in its tariffs and also argues that without performance
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guarantees, BellSouth has both economic and competitive incentives to miss scheduled
due dates. (Rozycki, Tr. Vol. 1 at 97) Mr. Rozycki testified that ITC~DeltaCom incurs
costs for zach scheduled event and further that the ITC~DeltaCom customer often incurs
cost when the customer has scheduled a vendor or technician to be on site during a
scheduled event. (Rozycki, Tr. Vol. 1 at 97) Mr. Rozycki contends that BellSouth has
taken conflicting positions on this issue when it voluntarily offered to the FCC, in its self-
effectuating enforcement measures document, to waive certain charges, but takes the
position here that a mandatory waiver of nonrecurring charges, such as here for a missed
due date, constitutes a penalty. (Rozycki, Tr. Vol. 1 at 98) BellSouth witness Mr. Vamer
testified that a requirement obligating BellSouth to waive nonrecurring charges when it
misses a Jue date would be a penalty or liquidated damages provision. (Vamer, Tr. Vol. 1
at 408) Mr. Vamner also offered that this Commission has no authority to award the relief
sought by ITC*DeltaCom and further offered that ITC*DeltaCom has adequate remedies
available before the commission, the FCC, and the courts to address any breach of
contract situation. (Vamer, Tr. Vol. 1 at 407)

Upon consideration of this issue, the positions of the parties, and the evidence
from the hearing, the Commission concludes that BellSouth should waive the non-
recurring charges if BeliSouth’s assigned due date is missed as a result of BellSouth’s
error. Th:s required waiver is on an interim basis until the Commission concludes a
generic proceeding on performance measures. The Commission finds that this required
waiver of the nonrecurring charges is not a penalty but is compensation for costs incurred

when a due date is missed. Further, the Commission finds that this required waiver of
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nonrecurring charges provision is consistent with similar provisions contained in
BellSouth’s tariffs approved by this Commission. In the generic proceeding on
performance measures, the Commission will entertain proposals on “performance
guarantees,” penalties, and liquidated damages provisions. Therefore, this provision will
be subject to the Commission’s ruling in the generic proceeding on performance
measures established herein.

The Commission directs the parties to include a provision in the interconnection
agreemert that BellSouth should waive the non-recurring charges if BellSouth’s assigned
due date 1s missed as a result of BellSouth’s error. This provision will be in effect on an
interim basis until the Commission concludes its generic proceeding on performance
measures, including proposals on “performance guarantees,” penalties, and liquidated

damages provisions, and issues a ruling.

Issue 2 apd 2(a)(iv)

(a) What is the definition of parity?
(b) Pursuant to this definition, should BellSouth be required to provide the
following and if so, under what conditions and at what rates:
(1) Operational Support Systems (“OSS”),
{2) UNEs,
(3) Access to Numbering Resources and
(4) An unbundled loop using Integrated Digital Loop Carrier (“I1DLC™)
technology.

A 3 .
(a) Where BellSouth provides service to ITC*DeltaCom at least equal-in-

quality to that provided to BeliSouth or any BellSouth subsidiary. See Section 3.1 and
3.2 of [TC*DeltaCom’s Proposed Interconnection Agreement.
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(b)(1) Yes. At no charge pursuant to the testimony of witness Wood or, if so, at
FCC compliant TELRIC rates spread equally over all end-user consumers pursuant to the
testimony of witness Rozycki.

(t)2) Yes. At FCC compliant TELRIC rates. The Jowa Ulilities Board case
upholds the FCC'’s Rules regarding the appropriate prices of UNEs under Section 252(d).
This issue is discussed by witness Wood at pages 21 and 22.

(t)3) Yes. At FCC compliant TELRIC rates. (/d.)

(b)(4) Yes. At FCC compliant TELRIC rates. (/d.)

(2) BellSouth offers services to ITC*DeltaCom at parity. BellSouth has offered to
include language in the interconnection agreement which defines parity as the provision
of UNEs and resold services in a manner that gives an efficient CLEC a meaningful
opportunity to compete. This definition is consistent with the 1996 Act and the FCC’s
rules regarding parity of service (47 C.F.R. §51.311 (UNEs) and 47 C.F.R. §51.603
(Resale).

(b)(1) BellSouth provides CLECs with nondiscriminatory access to its OSS
through clectronic and manual interfaces. (See BellSouth’s position on Issue 6(a) and
6(b) for discussion of rates).

(b)(2) BellSouth provides CLECs with nondiscriminatory access to UNEs
pursuant to 47 U.S.C. §251(c)(3) and 47 C.F.R. §51.311. (See BellSouth’s position on
Issue 6(b) for discussion of rates).

(b)(3) BellSouth is fulfilling its duties under 47 U.S.C. § 251(b)(2) and (b)(3) with
respect to providing number portability and dialing parity. BellSouth should not be
required to provide access to numbering resources since BellSouth has not been the North
American Numbering Plan Administrator (“NANPA”) since 8-14-98.

(b)(4) BellSouth provides access to all of its loops on an unbundled basis
includiny those loops served by IDLC equipment. BellSouth will provide
ITC*DeltaCom with loops that meet ITC*DeltaCom’s specific transmission requirements
at the appropriate rates. (See BellSouth’s position on Issue 6(b) for discussion of rates).

Discussion:

Hecause this issue has multiple sub-parts, the Commission will address each item
in order.

(a): ITC*DeitaCom contends that parity is at the heart of the
Telecommunications Act because it is vital to the survival of companies like

[TC DeitaCom. (Rozycki, Tr. Vol. 1 at 71). Mr. Rozycki testified that ITC*DeltaCom
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wants specific contract language in the parties’ Interconnection Agreement to make clear
the parties’ obligations under the law. (Rozycki, Tr. Vol. 1 at 103). Mr. Rozycki
references the FCC’s First Report and Order rcle#sed on August 8, 1996, at §312,
indicating that ITC*DeltaCom must receive nondiscriminatory access that is “at least
equal-in-quality to that which the incumbent LEC provides to itself”. (Rozycki, Tr. Vol.
1 at 104 -- 105). BellSouth acknowledges that it is obligated by the 1996 Act to provide
ITC~DeltaCom, and any other CLEC, with nondiscriminatory access to UNEs including
its operations support systems (“OSS”). Mr. Vamer testified that BellSouth complies
with its obligations under the Act and the FCC’s Orders and provides services to CLECs
in a nond:scriminatory manner. (Vamer, Tr. Vol. 1 at 408 - 409). The question
remaining for the Commission is what definition of parity should be used in the parties’
interconnection agreement. According to BellSouth witness Vamer, ITC*DeltaCom,
relying on the “at least equal-in-quality” language from the FCC's First Report and
Order, has proposed language which would require BellSouth to prov_fide access that is
“equal to or greater than that which BellSouth provides to its own end-users™. (Vamer,
Tr. Vol. 1 at 410) (emphasis added). BellSouth does not agree to such language and
states that the language proposed by ITCDeitaCom goes beyond the parity requirements
of the 1996 Act and the FCC’s orders. BellSouth’s position is that the Commission
should reject ITC*DeltaCom’s request to have this Commission impose a totally '
unnecessary additional requirement on BellSouth that is different from the expressed
language of the Act or the FCC’s rules. BeliSouth has acknowledged that it mﬁst provide

nondiscriminatory access to UNEs, including BellSouth’s OSS, in a manner that will
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provide a reasonable competitor with a meaningful opportunity to compete. (See 47
C.F.R. Section 51.311) (UNEs) and (47 C. F. R. Section 51.603) (Resale).

Upon consideration of this issue, the positions of the parties, and the evidence of
record, the Commission finds that the definition of parity as proposed by BellSouth
should be used in the interconnection agreement. The definition proposed by BellSouth is
consistent with the FCC’s rules which require the provision of UNEs and Resale services
in a manner that gives an efficient CL‘EC a meaningful opportunity to compete. The
Commission finds that ITC*DeltaCom’s proposed definition of parity goes beyond the
requirements of the 1996 Act and, therefore, is not acceptable. |
Ordering Paragraph:

The Commission directs the parties to include in the interconnection agreement
the definition of parity as proposed by BellSouth since this definition comports with the
FCC’s rules which require the provision of UNEs and Resale services in a manner that
gives an efficient CLEC a meaningful opportunity to compete.

(b)(1) & (2) Access to OSS and UNEs: ITC*DeltaCom contends that BellSouth
should be required to provide access to its Operations Support Systems (“OSS™) at parity,
meaning at least equal-in-quality, to that which BellSouth provides to itself, but that
BellSouth currently is not doing so for a variety of reasons. Mr. Rozycki testified that (1)
BellSouth’s OSS currently does not work; (2) ITC*DeltaCom did not request a separate
system to be constructed for it and thus should not have to pay for it; (3) ITC*DeltaCom
should riot be required to pay for any system or interface that it does not use; and (4) that

the prices that BellSouth is seeking to charge for its OSS are unacceptable and have no
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competitive analogy. (Rozycki, Tr. Vol. at 72 - 74). BellSouth witness, Mr. Ronald Pate,
testified that BeliSouth is indeed providing nondiscriminatory access to its operations
support systems and provided details as to the various nondiscriminatory electronic
interfaces BellSouth provides to its OSS for CLECs. (Pate, Tr. Vol. 1 at 607). Mr. Pate
testified that these interfaces allow CLECs to perform the functions of pre-ordering,
ordering, provisioning, maintenance and repair, and billing for resale services in
substantially the same time and manner as BellSouth does for itself; and, in the case of
unbundled network elements, provides a reasonable competitor with 2 meaningful
opportunity to compete. BellSouth’s OSS is in compliance with the 1996 Act and the
FCC’s rules. (Pate, Tr. Vol. 1 at 607 — 608). Rates for OSS shall continue as established
by Order No. 98-214 (June 1, 1998) in Docket No. 97-374-C; the issue of rates is more
fully discussed and decided as part of Issue 6(a).

Upon consideration of this issue, the positions of the parties, and the evidence of
record, the Commission finds that BellSouth is providing nondiscriminatory access, as
required by the 1996 Act and the FCC'’s rules, to its Operations Support Systems (“OSS™)
through a variety of electronic and manual interfaces which have been designed
specifically for CLECs such as ITC*DeltaCom. The 1996 Act requires BellSouth to
provide access to OSS; it does not specify the type of access or direct that the access must
be as requested by a CLEC. The Commission finds that BellSouth’s interfaces allow for
nondiscriminatory access should a CLEC desire to access BellSouth’s OSS.

With regard to rates for OSS, the Commission finds that its previously issued

Cost Orders in Docket No. 97-374-C are controlling. The Commission finds that its



DOCKET:NO. 1999-259-C - ORDER NO. 1999-690
OCTOBER 4, 1999

PAGE 20

previously approved UNE rates should apply to the new interconnection agreement. This
arbitration proceeding is not the proper forum for challenging UNE rates previously
established in Docket No. 97-374-C.

As the Commission finds that BellSouth is providing nondiscriminatory access to
its Operations Support Systems (“OSS”) through a variety of electronic and manual
interfaces which have been designed specifically for CLECs, the Commission does not
require the parties to include any additional access to BellSouth’s OSS in the parties’
interconnection agreement. The interconnection agreement shall incorporate rates for
OSS as established by Order No. 98-214 (June 1, 1998) in Docket No, 97-374-C.

(b)(3): ITC*DeltaCom contends that it needs access to numbering resources.
BellSouth contends that it should not be required to provide any additional access to
numbering resources to ITC*DeltaCom because BellSouth is no longer the North
American Numbering Plan Administrator ("NANPA”). BellSouth witness, Mr. Keith
Milner, testified that the transition of responsibility from BeliSouth to the new NANPA,
Lockheed-Martin, took place over a year ago, on August 14, 1998. (Milner, Tr. Vol. 1 at
657). |

(Upon consideration of this issue, the positions of the parties, and the evidence of
record, the Commission finds that BellSouth is not required to provide any further access
to numbering resources as ITC*DeltaCom requests since BellSouth is no longer the

North American Numbering Plan Administrator. The Commission finds that BellSouth is
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only requiced to fulfill its duties under Section 251(b)(2) and (b)(3) under the 1996 Act
with respect to providing numnber portability and dialing parity.
Ordering Paragraph:

BellSouth is not required to provide additional access to numbering resources
provided by the North American Numbering Plan Administrator (“NANPA™).

{bi{4): ITC DeltaCom contends that BellSouth should provide it with an
unbundled loop using Integrated Digital Loop Carrier (“IDLC") technology.
ITC*DeltaCom witness, Mr. Stephen Moses, testified as to a number of reasons that he
believes BellSouth should be required to provide IDLC loops rather than long copper
loops or loops using the Universal Digital Loop Carrier (“UDLC”) technology. (Moses,
Tr. Vol. | at 127 - 130). In general, Mr. Moses contends that BellSouth does not make
IDLC locps available, but instead provides the UNE loop on different (non-IDLC)
facilities. (Moses, Tr. Vol. 1 at 138).

BellSouth’s witness, Mr. Keith Milner, testified that BellSouth provides access to
all of its loops on an unbundled basis, including those loops that are served by IDLC
technology, by any means that are technically feasible. Mr. Milner further testified,
however, that IDLC equipment allows the “integration” of loop facilities with switch
facilities by eliminating equipment in the central office referred to as Central Office
Terminals (“COTs"). Mr. Milner further explained that if a CLEC wants to serve an end-
user customer over the CLEC’s own switch and that end-user customer was previously
served by BellSouth over IDLC equipment, then the loop can no longer be integrated

with the BellSouth switch. Mr. Milner also further explained that to the extent that
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ITC”DeltaCom contends that IDLC loops are somehow engineered to provide a better
level of service than non-IDLC loops that this is simply an incorrect assumption.
BellSouth designs its network to meet particular transmission parameters for particular
grades of services. (Milner, Tr. Vol. 1 at 658 - 659). Mr. Milner further testified that the
real issue between the parties is whether ITC*DeltaCom has requested specific
transmission parameters for a given unbundled loop and whether BellSouth has agreed to
provide sich Aan arrangement. The bona fide request (“BFR™) process is available to
[TC*DeltaCom to request specific transmission parameters for any UNE loops that it
may desire to order. Mr. Milner testified that he is unaware of any such BFR having
been issued by ITC*DeltaCom; however, should ITC*DeltaCom do so, Mr. Milner
testified that BellSouth will investigate the technical feasibility of ITC*DeltaCom’s
request and, if technically feasible, BellSouth will comply with it. (Milner, Tr. Vol. 1 at
659 - 663).

Upon consideration of this issue, the positions of the parties, and the evidence of
record, the Commission finds BellSouth is providing nondiscriminatory access to all of
its loops on an unbundled basis, including loops served by integrated digital loop carrier
(“IDLC’’) technology by any means that is technically feasible. The Commission finds
that BellSouth provides access to all of its loops on an unbundled basis, including those
loops served by IDLC technology. Further, the Commission finds that ITCADeIQCom
may and should utilize the bona fide request (“BFR") process to request specific

transmission parameters for any UNE loops that it wants to order. The record establishes
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after receipt of a BFR that BellSouth will investigate the technical feasibility of the
request and, if technically feasible, will comply with the request.

With regard to rates for unbundled loops, the Commission finds that its previously
issued Cost Orders in Docket No. 97-374-C are controlling. The Commission finds that
its previously approved UNE rates should apply to the new interconnection agreement.
This arbitration proceeding is not the proper forum for challenging UNE rates previously
established in Docket No. 97-374-C.

Qrdering Paragraph:

A the Commission finds that BellSouth is providing nor;discximinatory access to
its unbundled loops, including loops served by IDLC technology, the Commission does
not require the parties to include any additional access to unbundled loops. The
interconnection agreement shall incorporate rates for unbundled loops as established by

Order No. 98-214 (June 1, 1998) in Docket No. 97-374-C.

Should BeliSouth be required to provide a download of the Regional Street Address
Guide (RSAG)? If so, how?

A -

(Question 2]: Yes. This is required by Section 251(c)(3) of the Act and supported by the
First Report and Order, §525. This issue is close to resolution and will be incorporated
into the interconnection agreement. However, BellSouth must provide the rates, terms
and conditions for the RSAG download. BellSouth should recover costs associated with
this requirement only one time. The cost issue may remain outstanding.

BellSouth Position:

[Question 2]: BellSouth currently makes the Regional Street Address Guide (“RSAG")
available on a real time basis electronically through the Local Exchange Navigation
System (“LENS") and the TAG pre-ordering interfaces. This access includes updates to
RSAG. Thus, BellSouth is providing nondiscriminatory access to its OSS in a manner
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that allows [TC*DeltaCom and other CLECs to access the RSAG, even though
ITC*DeltaCom may prefer a different method of access. Appropriate cost based rates
should apply for the initial and subsequent downloads of this data.

Di _—

ITC/DeltaCom has requested that BeliSouth provide it with an efectronic
download of the Regional Street Address Guide (“RSAG™) database, which contains
address and facility availability information. ITC*DeltaCom witness, Mr. Michael
Thomas, contends that ITC*DeltaCom needs this information to incorporate it into
ITC*DeltaCom’s “back ofﬁcc systems™ to check the validity of the customer’s address,
just as BellSouth's systems use the RSAG database to check BellSouth's orders.
(Thomas, Tr. Vol. | at 189 -'190). Mr. Don Wood, on behalf of ITC"DeltaCom, testified
that ITC*DeltaCom should receive the RSAG download on a daily basis at no charge.
{(Wood, Tr. Vol. | at 338). BellSouth witness, Mr. Ronald Pate, testified that BellSouth’s
electronic interfaces provide CLECs with access to BellSouth’s OSS for the required
functions and informational databases, including the RSAG database, in substantially the
same time and manner that BellSouth provides to its retail service representatives (Pate,
Tr. Vol. { at 617). BellSouth is therefore in compliance with the 1996 Act and the FCC’s
rules. Mr. Pate further testified that, although it is not required to provide a download of
the RSAG, BellSouth has made a proposal to ITC*DeltaCom to provide such a download
at rates and conditions to be negotiated. Regardless, Mr. Pate testified that BellSouth
currently provides to all CLECs, including ITC*DeltaCom, nondiscriminatory access to

the RSAG database on a real time basis through the Local Exchange Navigation System

(“LENS") and the Telecommunications Access Gateway (“TAG") pre-ordering
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interfaces. Because the RSAG database is updated nightly, CLECs have real-time access
by means of these electronic interfaces to an up-to-date database. Mr. Pate testified that
if ITC~DeltaCom were to integrate the pre-ordering functionality of the TAG interface
with the Electronic Data Interexchange (“EDI") ordering interface, it would eliminate the
need to re-key or re-enter certain information obtained during pre-ordering from the
customer service record (“CSR") and/or the RSAG database into the EDI or TAG
ordering interface. (Pate, Tr. Vol. 1 at 620). At the Hearing, Mr. Thomas, on behalf of
[TC*DeltaCom, testified that ITC*DeltaCom plans to implement TAG in the near future.
(Tr. Vol. . at 230 and Tr. Vol. 2 at 69 - 70).

Upon consideration of this issue, the positions of the parties, and the evidence of

record, the Commission finds that BellSouth currently makes available nondiscriminatory

access to the Regional Street Address Guide (“RSAG") database on a real-time basis,
electronically through the Local Exchange Navigation System (“LENS") and the
Telecommunications Access Gateway (“TAG") pre-ordering interfaces. The
Commission finds that this access is reasonable and nondiscriminatory under the 1996
Act.
Ordering Paragraph:

As the Commission finds that BellSouth currently makes available
nondiscriminatory access to the Regional Street Address Guide {(“RSAG") database on a
real-time basis, the Commission will not require any additional or alternative method to

obtain th: RSAG in the interconnection agreement. If ITC*DeltaCom desires to utilize an
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alternative method to obtain a download of the RSAG database, it must negotiate on its
own (outsice of this arbitration) with BellSouth toward that end.

i
Should BellSouth be required to provide changes to its business rules and guidelines
regarding resale and UNEs at least 45 days in advance of such changes being
implemented? If so, how?

A

Yes. ITC*DeltaCom must be given the opportunity to make adjustments for
changes to BellSouth’s rules and guidelines. See Section 251(c)(3) of the Act. Because
such guidelines are developed by BellSouth, by definition BellSouth will have adequate
notice. 45 days is adequate notice. BellSouth should e-mail changes to ITC*DeltaCom. In
an emergency, less notice wouid be acceptable.

BellSouth Position: ,

BellSouth posts changes to its business rules on the BellSouth Interconnection
Web Page which provides fair and reasonable notice to all CLECs, including
ITC*DeltaCom. BellSouth uses its best efforts to provide thirty (30) days advance notice
of any such changes, which strikes a reasonable balance between BellSouth’s need for
flexibility to modify its processes and the CLECSs’ need to have advance notice of such
modifications. Individual notices to [TC*DeltaCom or other CLECs (whether by e-mail,
facsimile transmission or U.S. Mail) would be an additional administrative expense and
would have the potential for discriminatory treatment to occur in the event some, but not
all, CLECs received such individual notice or if receipt of the notice varied in time.

Discussion:

ITC*DeltaCom witness, Mr. Michael Thomas, testified that [TC*DeltaCom needs
at least 45 days advanced notice, by e-mail or other electronic means, of changes to
BellSouth’s business rules for CLECs that will affect its systems and business rules. Mr.
Thomas testified that this advanced time is necessary in order to receive training or to
make the necessary changes to ITC*DeltaCom’s systems. Mr. Thomas acknowledged
that BellSouth provides carrier notifications on its website on a weekly basis. (Thomas,

Tr. Vol. | at 192 - 193).
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BellSouth witness, Mr. Alphonso Varner, testified that BellSouth agrees that it
shouid provide advanced notice of changes to its business rules and ordering guidelines,
but there should not be a requirement that such notice be given in a specified number of
days in advance. Today, BellSouth posts changes to its business rules and ordering
guidelines regarding resale and UNEs on an easily accessible Internet website. As a
general rule, BellSouth makes a good faith effort to post all OSS-related notifications at
lease thirty (iO) days prior to the implémcntation of the change or rule. Mr. Vamer
noted, however, that there may be circumstances in which the thirty-day timeframe is
simply nct possible. Mr. Varner testified that the current process is both appropriate and
practical because it strikes a proper balance between BellSouth’s flexibility to modify its
processes and the CLECs need to have advanced notice of such modifications. (Varner,
Tr. Vol. . at 411 - 412). Providing individual notices to [TC*DeltaCom or to other
CLECs would be an additional administrative expense. Additionally, this method of
notice could potentially cause discriminatory treatment if some, but not all, CLECs
receive such individual notices or if receipt of such notices varied in time between
CLECs.

Upon consideration of this issue, the positions of the parties, and the evidence of
record, the Commission finds BellSouth’s good faith effort to provide 30 days notice is a
good starting point for the notice requirement. The 45 day advance notice requested by
ITC”DeltaCom strikes the Commission as too lengthy a time frame. The Commission
concludes that 30 days notice strikes a reasonable balance between BellSouth’s need for

ﬂexil?ility to modify its processes and systems and the CLECs need to have advanced

239
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notice of such modifications. With regard to the manner of notification, the Commission
agrees with BellSouth’s concern that requiring individual notices would invite complaints
of discriminatory treatment. Additionally, the Commission does not believe that the
benefit of individual notices would be justified in terms of administrative expenses.
Therefore, the Commission finds that BellSouth's method of notification of changes to

business rules or ordering guidelines is reasonable and appropriate and should be
continued without modification.
Ordering Paragraph:

The Commission finds that BellSouth should provide at least thirty (30) days
advance notice of any changes to its business rules or ordering guidelines and directs the

parties to include language in the interconnection agreement to this effect.

Issue 2(bi(ii)

Until the Commission makes a decision regarding UNEs and UNE combinations,
shouid BellSouth be required to continue providing those UNEs and combinations
that it is currently providing to ITC*DeltaCom under the interconnection
agreement previously approved?

ITC*Delta i :

Yes. The current agreement was approved under Section 252 by the authority as
compliant with the Act. It remains compliant and should continue until the SCPSC -
orders otherwise with regard to pricing UNE combinations. ITC*DeltaCom’s access
should continue as previously approved. All interconnection agreements should be filed
with the SCPSC under Section 252 of the Act. Section 252(c)(1) requires approval of
*‘any” interconnection agreement.

BeliSouth Position:

BellSouth will continue to comply with its obligations under the 1996 Act and
applicable FCC rules. BellSouth also will continue to provide any individual UNE
currently offered until the FCC completes its Rule 51.319 proceedings consistent with the
U.S. Supreme Court’s decision in the Jowa Utilities Board case. The 1996 Act does not
require BeliSouth to combine elements for CLECs, and the FCC’s rules (47 CFR.

%
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§§51.315(c) ~ (f)) which purported to impose such an obligation on incumbent LECs
such as BellSouth were vacated. Thus, this issue is niot appropriate for arbitration.
BellSouth is, however, willing to negotiate a voluntary commercial agreement with
ITC”DeltaCom to perform certain services or functions that are not subject to the
requirements of the 1996 Act.

Discussion:

ITC*DeltaCom’s position is that the Commission has the authority it needs to
require the: parties to maintain the status quo under its existing interconnection agreement
with BellSouth until the FCC issues its final decision on UNEs and any UNE
combinations. (Moses, Tr. Vol. 1 at 124 - 125). Mr. Wood, on behalf of ITC*DeltaCom,
testified that BellSouth must provide combinations of UNEs to CLECs, including
ITC*DeltaCom. (Wood, Tr. Vol. | at 365 - 369). BeliSouth’s positidn is that it will
| continue to comply with its obligations under the 1996 Act and applicable FCC rules.

Mr. Varner testified that BellSouth made a voluntary commitment to the FCC that
until Rule: 51.319 is resolved, BellSouth will continue to provide any individual UNE
currently offered with the condition that the network elements offered may change once
the FCC completes its proceeding and resolves Rule 51.319. (Vamer, Tr. Vol. 1 at 414)
To the extent that ITC*DeltaCom wants BellSouth to provide UNE combinations at the
sum of the individual clements, BellSouth is not required to combine network elements
on behalf of iTC’chltzCom or other CLECs. The FCC's rules (51.315(c) through
31.315(f)) that attempted to impose a requirement on incumbent LECs to combine UNEs
for CLECs were vacated by the United States Court of Appeals for the Eighth Circuit in
the Jowa Utilities Board case and because no party challenged that ruling before the U.S.

Suprc_me Court, those rules are not in effect to?iay‘ Thus, because those rules are not in

A



DOCKET NO. 1999-259-C — ORDER NO. 1999-690
OCTOBER 4, 1999
PAGE 30

effect, BellSouth is not required to combine network elements on behalf of another
carrier. (Varner, Tr. Vol. 1 at 415).

Finzlly, the Commission is aware that after the Hearing had been completed in
this proceeding, the FCC, on September 15, 1999, issued a press release in the Rule 319
proceeding. Although there is no written order yet, it is clear that there will be further
work on thss rule by the FCC.

Upon consideration of this issue,Athe positions of the parties, and the evidence of
record, the Commission finds that BellSouth should continue to provide the individual
UNEs it is currently offering until further issuance of orders or rulings from the FCC
regarding 1IJNEs. This position is supported by BellSouth’s voluntary commitment to the
FCC that it will continue to offer as a UNE any individual network element currently
offered. Further with regard to combinations, the Commission finds that BellSouth
should continue to provide to ITC*DeltaCom those combinations of UNEs currently
being provided today at the rates provided in Order No. 98-214 (June 1, 1998) in Docket
No. 97-374-C. However, no further combinations shall be required until further rulings
and orders are issued from the FCC or the courts. The ruling on this issue does not apply
to “extended loops” and “loop/port” combinations which are decided in a separate issue.
Ordering Paragraph:

The parties shall include language in the interconnection agreement that
BellSouth will provide the individual UNEs it is currently offering until further issuance
of orders or rulings from the FCC regarding UNEs. Further with regard to combinations,

language shall be included in the interconnection agreement that BellSouth will continue

FOH



DOCKET.NO. 1999-259-C - ORDER NO. 1999-690
OCTOBER 4, 1999
PAGE 31

to provide to ITC*DeltaCom those combinations of UNEs currently being provided today
at the rates provided in Order No. 98-214 (June 1, 1998) in Docket No. 97-374-C but that
no further combinations shall be required until further rulings and orders are issued from
the FCC or the courts. The ruling on this issue does not apply to “extended loops™ and

“loop/port” combinations which are decided in a separate issue.

Issue 2(b)iii)

(a) Should BellSouth be required to provide to ITC*DeltaCom extended loops and
the loop/port combination?

(b) If so, at what rates?

A H »

(a) Yes. ITC*DeltaCom currently serves customers through extended loops
provided by BellSouth. The Act as interpreted in Jowa Utilities Board requires BellSouth
to provide a loop/port combination. Until the FCC indicates otherwise, all UNE
combinations are available.

(b)  Rates should be FCC compliant at TELRIC rates. See First Report and
Order, CCC No. Docket 96-98.

{ISou jon:

(a) No. First, neither loops, ports, nor transport have been defined by the FCC as
unbundled network elements that BellSouth must provide. Second, even if loops, ports,
and transport are defined as UNEs, BeliSouth is only obligated to provide combinations
of those elements where they are currently combined in BellSouth’s network. BellSouth
is not obligated under the 1996 Act or the FCC'’s rules to combine network elements on
behalf of CLECs such as ITC"DeltaCom. Thus, there is no requirement to provide an
“extended loop” (e.g., UNE loop and UNE dedicated transport) or a “loop/port™ (e.g.,
UNE loop and UNE switch port) combination. Further, there is no requirement for
BellSouth to combine UNEs with tariffed services such as a loop combined with access
transport (See also BellSouth’s Position on Issue 2(b)(ii)).

(b) Because BellSouth is not required to combine network elements for CLECs
under the 1996 Act, the issue of applicable rates for such network combinations is not
properly the subject of arbitration. To the extent the Commission concludes otherwise or
determines to establish rates for network elements that are currently combined in
BellSouth’s network, the Commission should do so in the context of a generic proceeding
rather than an arbitration involving one CLEC. Thus, this issue is not appropriate for
arbitraticn. (See also BellSouth’s position on Issue 2(bX(ii)).

A5
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Discussion:

ITC"DeltaCom takes the position that its current interconnection agreement
requires HellSouth to provide what ITC*DeltaCom calls a version of an “extended loop.”
Mr. Moses, on behalf of ITC*DeltaCom, testified that the current interconnection
agreement at § [V B14 requires the parties to aftcmpt in good faith to mutually devise and
implement a means to extend the unbundled loop sufficient to enable ITC*DeltaCom to
use a collacation arrangement at one BellSouth location per LATA .. ..” (Moses, Tr. Vol.
1 at 131 and Moses Tr. Vol. 1 at 159 - 160). Mr. Moses contends that this revision
requires BellSouth to provide extended loops. Mr. Moses also testified that BellSouth has
provided [TC*DeltaCom with more than 2,500 extended loops of which more than 1,000
are in South Carolina. (Moses, Tr. Vol. 1 at 160). Mr. Wood, on behalf of
ITC*DeltaCom, testified that BellSouth is required to provide extended loops as well as a
loop/port combination. Mr. Wood contends that, unti! the FCC indicates otherwise, all
UNE combinations must be made available. (Wood, Tr. Vol. 1 at 366 - 369). Mr. Wood
also contended that these UNE combinations were “often the only way to provide service
to rural customers.” (Wood, Tr. Vol. 2 at 106).

BellSouth’s position is that although ITC*DeltaCom has requested an “extended
loop,” which is commonly known as a local loop combined with dedicated transport,
there is no question that an extended loop constitutes a combination of a UNE local loop
and a UNE dedicated transport. BellSouth is not required to combine individual UNEs
such as the loop and dedicated transport under either the 1996 Act or any FCC rules in

force today. Further, until the FCC issues its final, non-appealable, decision regarding
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Rule 51.319 as to the list of UNEs that ILECs must make available to CLECs, this
Commission should not attempt to impose such a requirement in the parties’
interconnection agreement. Mr. Varner further testified that, with respect to
ITC*DeltaCom’s arguments about BellSouth having provided to ITC*DeltaCom a so-
called extended loop consisting of a UNE loop combined with BellSouth’s tariffed
special access service, BellSouth did so by mistake and, more importantly, BellSoﬁth has
taken steps to correct it. Mr. Vamner testified that the prior [TC*DeltaCom/BellSouth
interconnection agreement, contrary to Mr. Moses’ testimony, does not require the
provision of such combinations. In fact, in order to bring these service arrangements into
compliance, ITC*DeltaCom and BellSouth reached a mutual understanding whereby
ITC*DeltaCom submitted over 50 additional collocation applications in May, 1999. As
soon as these collocation arrangements are completed, BellSouth’s provisioning of these
service arrangements will be curtailed and these unique combinations will be converted.
(Varner, Tr. Vol. 1 at 418 - 421).

According to Mr. Vamer, there is no requircnicnt in the 1996 Act or the FCC’s
rules for BellSouth to combine network elements on behalf of CLECs such as
[TC*DeltaCom, nor is there any requirement for BellSouth to combine UNEs with
tariffed services such as a loop combined with special access transport. BellSouth’s
position i3 that it is not required to provide loop/port combinations to ITC*DeltaCom and
that such a requirement will be poor public policy, because the combination of the local
loop and the switch port would replicate local exchange service and create an opportunity

for price arbitrage. (Vamer, Tr. Vol. 1 at 418). The FCC’s rules 51.315(c) through
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51.315(f), which required ILECs to combine UNEs for CLECs, remain vacated today.
Although FCC rule 51.315(b) which prohibits ILECs from separating currently combined
UNEs is still in effect, until the FCC finalizes its rule 51.319 proceeding, theré isno
required set of UNEs that must be available, either individually, or on a currently
combined basis. Nonetheless, Mr. Vamer testified that BellSouth has agreed, and indeed
committzd to the FCC, to continue offering every individual UNE currently offered until
Rule 51.319 is resolved. (Vamer, Tr. Vol. | at 418 - 420). Mr. Varner also testified that
BellSouth had agreed to provision the existing “extended loop™ arrangements until
ITC*DeitaCom made collocation arrangements to replace the existing “extended loops.”
(Vamer, Tr. 2 at 97)

With respect to ITC*DeltaCom’'s contention that it needs UNE combinations to
provide service to rural areas, first, there is no evidence that [TC*DeltaCom is making
any serious attempt to serve rural customers today. Second, as Mr. Vamer testified,
“{r]esale is the way [that Congress set up as an alternative means to serve customers} for
... [ITC”DeltaCom] to go to the rural areas when they have a relatively few customers to
use as a temporary measure until they build a market and decide to put in a switch or
whatever other infrastructure they [want] to put in. ... Their inability to have {UNE]
combinations doesn’t preclude them from serving these small volume [i.e. rural]
situations.” (Vamer, Tr. Vol. 2 at 239-240). Finally, the Commission is aware of the
FCC'’s announcement, on September 15, 1999, regarding its decisions in the Rule 319
proceeding. Specifically, in its press release, the FCC indicated that it will initiate further

proceedings on the question of the ability of carriers to use unbundled network elements
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as a subs-itute for the incumbent LEC’s special access services. The FCC also issued a
Further Notice of Proposed Rulemaking on this issue, and, therefore, this issue is still
open.

Based upon this issue, the positions of the parties, and the evidence of record, the
Commission finds that the FCC Rules presently in effect do not require BellSouth to
provide combinations of unbundled network elements to ITC*DeltaCom in the form of
the so called “extended loop” consisting of a UNE loop combined with UNE dedicated
transport. The “extended loop” which ITC*DeltaCom has in place consists of a UNE
loop combined with BellSouth’s tariffed special access transport service and was
provided to ITC*DeltaCom in error under the prior interconnection agreement. However,
as BellScuth admitted providing ITC*DeltaCom with numerous “extended loops” in
error and as ITC*DeltaCom is presently serving customers over those “extended loops,”
the Comumission finds that BellSouth should continue to provide the existing “extended
loops™ to ITC"DeltaCom at existing rates until ITC*DeltaCom can arrange to convert
these “extended loops™ to collocation arrangements. The Commission’s decision is
supported by Bells‘outh‘s agreement to continue to provision these existing “extended
loop™ arrangemnents until such time as IT C~DeltaCom obtains collocation arrangements.
Further, the Commission concludes that no additional “extended loops,” consisting of the
UNE loop and UNE dedicated transport, should be required to be provided until further
rulings o7 the FCC or the courts require such provision. Additionally, BellSouth is not
required o provide ITC*DeltaCom with the loop/port combination of UNEs. Neither the

1996 Act nor the FCC's rules as presently in effect require incumbent LECs to combine
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network zlements on behalf of CLECs such as [TC*DeltaCom. To the extent that the
FCC resolves any of these issues in its Rule 319 proceeding, the Commission will revisit
these issues upon the request by a party.

Ordering Paragraph:

BellSouth shall continue to provide ITC*DeltaCom with the existing *“‘extended
loops™ at existing rates. However, BellSouth is not required to provide additional
“extended loops” under the new interconnection agreement. Nor is BellSouth required to
provide ITC*DeltaCom with the “loop/port” combination of UNEs under the new

interconr.ection agreement.

Issue 2(c)(i)
Should BellSouth be required to provide NXX testing functionality to
ITCADeltaCom? If so, how and at what rate?

Yes. BellSouth has this ability to provide service to its own customers. Parity
requires it to provide the service to ITC*DeltaCom. See Section 251(c)(3) of the Act. It
should be provided at FCC compliant TELRIC Rates. Use of an FX is cost prohibitive
and does not represent a methodology of parity with BellSouth. See testimony of witness
Moses at 26.

BellSouth is not required to provide NXX testing functionality to ITC*DeltaCom.
Nonetheless, BellSouth has offered to provide an NXX testing option to ITC*DeltaCom
that is equivalent to the means by which BellSouth carries out NXX testing for itself
(which involves the use of a foreign exchange (“FX" line). ITC*DeltaCom is unwilling
to pay for the FX line to accomplish its testing.

Discussion:
ITCDeltaCom’s witness Moses described problems encountered by
ITC*DeltaCom with BellSouth incorrectly loading NXX codes. (Moses, Tr. Vol. 2 at 12

~13) ITC*DeltaCom has requested a method which allows BellSouth to provide NXX
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testing capabilities to CLECs at a reasonable cost based price. ITC"DeltaCom’s proposal
is to order remote call forwarding at cost based rates, rather than tariffed rates.
ITC*DeltaCom has tested this method by purchasing from the GSST (General
Subscriber Service Tariff) at full retail price remote call forwarding for the sole purpose
of testing NXX codes loaded by BellSouth. (Moses, Tr. Vol. 2 at 113 -118)
ITC*DeltaCom recommends that BellSouth provide remote call forwarding functionality
at the rate thaf BeliSouth provided remote call forwarding for interim number portability
which is $2.73 per month per call forward number. Additionally, ITC*DeltaCom requests
that it be able to purchase the software function for Remote Call Forward with Remote
Access without having to Buy a business line as specified in the GSST. (Moses, Tr. Vol.
2at114-115)

BellSouth’s position is that it has met its obligations under the 1996 Act and the
FCC’s rules by offering the foreign exchange line option to ITC*DeltaCom. This is the
same means by which BellSouth accomplishes NXX testing for its own purposes. Mr.
Keith Milner, on behalf of BellSouth, testified that at least as early as May 1998,
BellSouth advised ITC*DeltaCom that it could accomplish the desired NXX testing by
installing a foreign exchange line to the BellSouth offices in which ITCADeltaCom
desired to conduct test calls. Mr. Milner tcstiﬁéd that this suggestion was based on the
fact that BellSouth itself utilizes FX lines to test its own switch provisioning. Mr. Milner
testified that in May, 1998, BellSouth had implemented an NXX activation Single Point
of Contact (“*SPOC™). Among other functions, the NXX SPOC coordinates the activation

of CLEC NXX codes within BellSouth and ﬁrovides a trouble-reporting center for CLEC
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code activation. (Milner, Tr. Vol. 1 at 666 - 668). Mr. Milner testified that, since it began
its operation, the NXX SPOC has tracked the provisioning and testing of approximately
1,700 NXXs for facility-based CLECs and Independent Telephone Companies and has
been involved in the resolution of 121 customer related routing troubles. (Milner, Tr. Vol.
1 at 668).

Upon consideration of the issue, the positions of the parties, and the recora from
the hearing, the Commission concludes that ITCADeltaCom should be provided with
NXX testing capabilities that are both economically and technicglly viable. BellSouth has
testified that FX lines are the method by which BellSouth tests its own switch
provisioning and has suggested this method to [TC*DeltaCom. ITC*DeltaCom has
suggested that the FX line is not the most efficient available mechanism to test NXXs and
certainly not the most economical either. ITC*DeltaCom has investigated using remote
call forwarding by purchasing remote call forwarding from the GSST at full retail rates.
The Commi#sion concludes that BellSouth should provide ITC*DeitaCom with a free FX
line for NXX functional testing until such time as BellSouth can provide ITC"DeltaCom
with remote call forwarding at TELRIC rates by which [TC*DeltaCom can accomplish
its NXX testing.

Qrdering Paragraph:

The Commission directs BellSouth to provide ITC*DeltaCom with a free FX line

for NXX functional testing until such time as remote call forwarding is available at

TELRIC rates.

MU
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What should be the installation interval for the following loop cutovers:
(a) Single
(b) Multiple

~ 0

1
(2) Per the existing interconnection agreement, the standard time expected
from disconnection of a live exchange service to the connection of the UNE to
ITC”DelraCom collocation arrangement is 15 minutes.
(b)  Per the existing interconnection agreement, the standard time expected
from disconnection of a live exchange service to the connection of the UNE to the
ITC*Del:aCom collocation arrangement is 15 minutes,

(a) BellSouth has proposed a loop cutover installation interval time of fifteen
(15) minutes for a single circuit conversion.

(b)  With respect to multiple loop cutovers or circuit conversions, BellSouth
has proposed to use fifteen (15) minutes as the maximum interval time for one loop with
multiple loop cutovers being accomplished in increments of time per loop or circuit
conversion of less than fifteen (15) minutes. The loop cutover process is a multiple step
process that requires a great deal of mutual cooperation and coordination between
BellSouta and the CLEC. Thus, it is appropriate for different installation intervals to be
established based upon the number of loops to be cutover to the CLEC.

Discussion: |

['TC*DeltaCom contends that BellSouth is obligated to provide all loop
conversions in an interval time of fifteen minutes. (Moses, Tr. Vol. 2 at 118).
ITC*DeltaCom contends that the multiloop cutover should be done one loop at a time,
with each loop taking less than 15 minutes. (Moses, Tr. Vol. 2 at 119). BellSouth
witness Milner testified that the loop cutover process is a multi-step process that requires
a great deal of mutual cooperation and coordination between BellSouth and the CLEC.
Mr. Milner’s testimony set forth the thirteen steps involved in a single loop cutover.
Accordirg to BellSouth, fifteen minutes is the target time interval for a single loop

cutover with multiple loop cutovers done in increments of 15 minutes. In other words,

A4
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BellSouth will commit to intervals of sixty minutes for up to ten loops in a group and for
120 minutes for orders up to thirty loops. (Milner, Tr. Vol. 2 at 120). BellSouth also
testified that it takes measures such as doing cutovers after hours to minimize customer
disruption (Milner, Tr. Vol. 2 at 120).

BellSouth also pointed out that it is not in total control of the loop cutover process
and, thus, not in total control of the time intervals. If a CLEC fails to perform a function
in a timely fashion, the delay directly impacts the overall cutover time. (Milner, Tr. Vol.
2 at 121). Therefore, any measurement of average loop cutover times will reflect the
efficiency and skill level of both BellSouth and the CLEC. Thus, while BellSouth
endeavors to complete loop cutovers in as timely and efficient a manner as possible,
BellSouth contends that it cannot be entirely responsible for meeting the stated interval
given the heavy involvement of the CLEC in the process.

Upon consideration of this issue, the positions of the parties, and the evidence of
record, the Commission finds that the loop cutover installation time for a single loop
conversion should be 15 minutes. Both parties testified that 15 minutes was an
appropriate time interval for a single loop conversion. With respect to multiple loop
cutovers, the Commission finds BellSouth’s proposed interval times of sixty minutes for
up to ten loops in a group and of 120 minutes for orders up to thirty loops in a group
reasonable and appropriate. These intervals for multiple cutovers recognize that
efficiencies are gained through the provisioning of multiple loops. It is unreasonable to
expect BellSouth to provision multiple loop cutovers in the same time interval as for a

single loop cutover (i.e. 15 minutes). Moreover, the Commission recognizes the greater

LGP
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interval for multiple loop cutovers takes into consideration the fact that delays in the
cutover process may arise from sources outside BellSouth’s control. Further, the
Commission encourages BellSouth to minimize customer outage time during loop

cutovers.
Qrderiny Paragraph:

Tae parties shall include provisions in the interconnection agreement that require
the loop cutover installation time for a single loop conversion to be completed within 15
minutes. Further for multiple cutovers, the interconnection agreement shall require
interval times of sixty minutes for up to ten loops. in a group and of 120 minutes for

orders up to thirty loops in a group.

Issue 2(c)(iiy

Should SL1 orders without order coordination be specified by BellSouth with either
an a.m. or p.m. designation? [NOTE: ITC*DeltaCom believes that this issue should
be worded as follows: BellSouth has offered order coordination; should SL1 orders
without order coordination be specified by BellSouth with an 2a.m. or p.m.
designation?]

A 3 -

Yes. BellSouth has this ability for its own customers. Parity requires it do so for
ITC*DeltaCom. ITC*DeltaCom must be at parity with BeliSouth—not BellSouth’s retail
customers. See Section 251(c)(3) for fee parity requirements of the Act. Also See First
Report and Order, ¢c Docket 96-98 at { 525.

-

BellSouth is willing to continue offering order coordination service with SL1
orders. BellSouth will agree to accept a customer’s request for an A.M. or P.M.
designation when access to the customer’s premises is required. In those instances where
access tc the customer’s premises is not required, or if access is required but the customer
is indifferent as to the time of day, BellSouth should not be required to designate A.M. or
P.M. installation. This process is comparable to the scheduling BeliSouth offers to its
retail customers, thus placing ITC*DeltaCom at parity with BellSouth. (Exhibit “A”

IS,
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attached to this Issues Matrix contains BellSouth’s proposed contract language on this
issue.)

Discussion:

ITC*DeltaCom wants every SL1 order without order coordination to have an
A .M. or P.M. designation. (Moses, Tr. Vol. 2 at 124). ITC”DeltaCom contends the
designation is necessary so that ITC*DeitaCom can schedule its technician. (Moses, Tr.
Vol. 2 at 125). BeliSouth testified that it understands ITC*DeltaCom’s desire to make
switching to ITC*DeltaCom service easy for its customers and, thus, is willing to accept
a customer’s request for an A.M. or P.M. designation in those cases in which access to
the custorner’s premises is required and the customer expresses a preference as to A.M.
or P.M. appointment. (Vamer, Tr. Vol. 2 at 123). In instances in which access to the
customer’s premises is not required, or access is required but the customer is indifferent
as to A.M. or P.M,, BellSouth argues it should not be obligated to make an A.M. or P.M.
designation. (Vamer, Tr. Vol. 2 at 123). In these instances, according to BellSouth, no
end user customer need is met by the A M. or P.M. designation. The designation will,
however, require BellSouth to tie up resources and incur additional costs to meet
scheduling requirements for cu;tomers who are indifferent as to when their service is
actually turned on. BeliSouth witness Vamer testified that the treatment BellSouth is
proposing for ITC~DeltaCom’s customers is comparable to the scheduling BellSouth
offers its retail customers and thus, BellSouth’s proposal satisfies the parity and
nondiscrimination requirements of the Act. (Vamer, Tr. Vol. 2 at 123).

Ubpon consideration of this issue, the positions of the parties, and the evidence of

record, the Commission finds that BellSouth should only be required to utilize an A.M. or

AL
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P.M. designation in situations in which access to the customer’s premises is required and
the custorner expresses a preference as to A.M. or P.M. BellSouth will then be providing
ITC~DeltaCom A.M. or P.M. designation under the same circumstances as it does for
providing service to its own end-user customers.
Ordering Paragraph;

BellSouth is only required to designate A.M. or P.M. designation in situations in
which access to the customer's premises is required and the customer expresses a

preferenc: as to AM. or P.M,

Lssue 2(c)(iv) .
Should the party responsible for delaying a cutover also be respousible for the other
party’s reasonable labor costs? If so, at what cost?

ITC DeltaCom Position:

Y=s. The rate depends upon the labor required or caused. It should be
determined on an individual case basis. This policy was previously approved by the
SCPSC in the existing interconnection agreement. It was compliant with the Act then,
and it remains so.

ITC*DeltaCom’s proposal is nothing more than a penalty, liquidated damages or
financial “guarantee” provision which is not appropriate for arbitration. (See BellSouth’s
position on Issue 1(b)). In the event [TC*DeltaCom experiences problems as a result of
loop cutover delays, ITC*DeltaCom has adequate remedies under the law. Moreover, to
track costs and assess blame for each instance of delay would be unduly burdensome and
expensive, particularly when it is unclear which party is at fault.

Discussion:
ITC*DeltaCom contends that if one party is responsible for delaying loop cutover,
the responsible party must pay the other’s labor costs. ITC*DeltaCom contends that the

payment of labor costs will work as an incentive to BellSouth. (Moses, Tr. Vol. 2 at 127).

AYS
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ITC*DeltaCom also offers that a similar provision is in the interconnection agreement
under which the parties have operated for the past two years, and ITC*DeltaCom
recommends that the Commission order the continuation of the provision in the
interconnaction agreement which is the subject of the instant arbitration proceeding.
(Hyde, adopted by Moses, Tr. Vol. 1 at 174 -175) BellSouth contends that because
ITC~DeltaCom'’s proposal constitutes either a penalty, liquidated damages clause, or a
financial ‘guarantee”, the issue should not be arbitrated. According to BellSouth, neither
Section 251 nor 252 of the Act obligate BellSouth to pay penalties for alleged breaches of
the agreement. (Varner, Tr. Vol. 2 at 128). Moreover, the Commission “lacks the
jurisdiction to impose penalties or fines™ in the context of an arbitration proceeding. (See
Order No. 97-189, Docket No. 96-358-C, 3/10/97, at 6). Even if the Commission could
award penalties, the incorporation of [TC*DeltaCom’s proposal into the agreement is
unnecessary. South Carolina law and Commission procedures are available and adequate
to address any breach of contract issue should it arise.

BellSouth further contends that ITC*DeltaCom’s proposal is unworkable.
(Vamer, Tr. Vol. 1 at 422). Cutovers are complicated, and both parties to the cutover as
well as the end user customer are heavily involved in the process. Consequently, ifa
cutover is delayed, fault is difficult, if not impossible, to apportion. (Moses, Tr. Vol. 2 at
126; Vamer, Tr. Vol. 2 at 127). BellSouth witness Varner testified that ITC*DeltaCom’s
proposal would, in all likelihood, create more litigation expenses arguing over fault than
either party would incur in labor charge;t. To track costs for each instance would be a

burdensome and unnecessary business practice. For a further discussion of this issue, see
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the Commiission’s discussion of Issue 1(a).

Upon consideration of this issue, the positions of the parties, and the evidence of
record, th: Commission finds cach party should be responsible for its own labor costs.
The Comimission recognizes that the cutover is 2 complicated process and that many
difficulties arise in tracking labor costs. The record shows that it is sometimes simply
impossible to apportion fault in situations in which cutovers are delayed. In the generic
proceeding on performance measurements established by this Order, the Commission
will entertain proposals on “performance guarantees,” penalties, and liquidated damages
provisions. The instant issue may be addressed by parties during the generic proceeding
on perfonnance measures.

Ordering Paragraph:

The interconnection agreement should not contain a provision for a party being

responsible for the other party’s reasonable labor costs for delaying a cutover. Each party

will incur its own labor costs, and therefore pay for its own labor costs.

Issue 2(ci(v}
Should BellSouth be required to designate specific UNE center personael for
coordinating orders placed by ITC*DeltaCom?

~ .

Yes. ITC*DeltaCom will accept a designated single point of contact person.
BeliSouth should identify the individual to ITC"DeltaCom.

BellSouth should not be required to specifically dedicate its personnel to serve
only ITC*DeltaCom or any other individual CLEC. BellSouth incurs significant costs in
connection with providing personnel to handle all CLEC orders for services and UNEs.
BellSouth reviews anticipated and historical staffing requirements and assigns work
activity in the most efficient manner possible in order to complete all necessary work
functions for all CLECs.

247
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Discussion:

ITC*DeltaCom contends that it is entitled to designated personnel at the UNE
center to handle its UNE cutovers and proposes that “as people work together they work
better together.” (Moses, Tr. Vol. 2 at 130). ITC~DeltaCom contends that it will have a
better working relationship with designated personnel with more accountability, more
understarding, and more flexibility. (Moses, Tr. Vol. 2 at 130 - 131).

BellSouth contends that there is no requirement in the Act that obligates BellSouth to
designate specific personnel for cutovers for ITC*DeltaCom. BellSouth’s obligﬁon
under the 1996 Act is to provide nondiscriminatory access to UNEs, which BellSouth
does today. BellSouth witness Milner testified that the most efficient way for BellSouth
to meet its obligation under the 1996 Act for ITC*DeltaCom and all other CLECs is for
BeliSouth to carefully monitor workload requirements and to assign personnel as
necessary to meet those requirements. (Milner, Tr. Vol. 2 at 131 - 132). BellSouth today
must monitor total workload resﬁlts and forecast future workload requirements and the
personnel needed to meet those requirements based on historic trends, business forecasts,
and the experience of local managers and technicians. Mr. Milner testified that BellSouth
incurs real costs in connection with providing personnel to handle all CLEC orders for
services and UNEs; therefore, BellSouth should retain the flexibility needed to meet its
service and contractual obligations without any requirement to dedicate specific
personnel to particular functions. (Milner, Tr. Vol. 2 at 132). ITC*DeltaCom appeared to
indicate that it would cover BellSouth’s costs for designating personnel, but then quickly

backed off that commitment by arguing “that it is very possible for BellSouth to realize
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economies of scale also in designating personnel to one of its larger purchasers.”
(Rozycki, Tr. Vol. 2 at 134).

Upon consideration of this issue, the positions of the parties, and the evidence of
record, the Commission finds that BellSouth is not obligated to designate specific UNE
center personnel for coordinating orders placed by ITC*DeltaCom, and the Commission
will not require BellSouth to provide specific UNE personnel for coordinating orders
placed by individual CLECs. Requiring such a designation could interfere with
BellSouth from managing its workload in the most cost effective and efficient manner,
thereby hindering BellSouth in accomplishing the very goal that the provision is meant to
achieve, that is giving the best possible service to all CLECs.

Ordering Paragraph:
BeliSouth is not required to specifically designate personnel to serve

ITC*DeltaCom or to coordinate orders placed by ITC*DeltaCom.

Issue 2(ci(vi)

Should each party be responsible for the repair charges for troubles caused or
originated outside of its network? If so, how should each party reimburse the other
for any additional costs incurred for isolating the trouble to the other’s network?

A

Yes. Where the root cause was not DeltaCom'’s network, BellSouth should bear
such costs. BellSouth should reimburse DeitaCom for any additional costs associated
with isolating the trouble to BellSouth’s facilities and/or equipment.

BeliSouth Position:

The party responsible for the repairs should bear the costs associated with those
repairs. (See FCC First Report and Order at 1258, CC Docket 96-98 (8-8-96)). BellSouth
has agreed to be responsible for such costs that are incurred due to BellSouth’s network.
However, BellSouth should not be responsible for costs due to ITC*DeltaCom’s network.

A4
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BellSouth and ITC~DeltaCom should each be responsible for its own costs incurred in
determining the cause of any trouble. Thus, this issue is not appropriate for arbitration.
(Exhibit “A™ attached to this Issues Matrix contains BellSouth’s proposed contract
language on this issue.)

iscussion;

Acc‘ording to Mr. Moses for ITC"DeltaCom, the party who has the trouble in the
network should pay the cost of repairing the trouble in the network. ITC*DeltaCom
asserts that the trouble arises if ITC*DeltaCom has to isolate a trouble to BellSouth’s
network a second time; ITC*DeltaCom contends it is entitled to reimbursement for the
costs incurred in the second trouble isolation. Mr. Moses also stated that if BellSouth
isolates trouble with ITC*DeltaCom’s network multiple times that BellSouth should be
compcnsatéd for the additional testing and diagnosis. (Moses, Tr. Vol. 2 at 143).
BellSouth testified that the party responsible for the repairs should bear the costs
associated with those repairs. According to Mr. Vamer, when ITC*DeltaCom leases
facilities from BellSouth, the cost of those facilities includes the costs associated with
maintenarce and repair as specified in the FCC’s First Report and Orden, paragraph 258.
ITCDeltaCom should, however, be responsible for maintenance and repair on its own
facilities. (Vamer, Tr. Vol. 2 at 144).

With initial trouble isolation, ITC*DeltaCom should be responsible for the initial
trouble report. When determined by ITC*DeltaCom that the trouble resides on
BellSouth’s network, BellSouth will assume repair responsibilities via a trouble report.
BellSouth further testified that BellSouth should not reimburse ITC*DeltaCom for any

additional costs ITC*DeltaCom incurs in isolating the trouble to BeliSouth’s network.

Likewise, if a BellSouth end user experiences trouble calling an ITC*DeltaCom
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customer, BellSouth does not bill ITC*DeltaCom for the costs incurred to isolate a
trouble to [TC*DeltaCom’s network. (Vamer, Tr. Vol. | at 423).

Be!lSouth contends that the reimbursement system proposed by ITC*DeitaCom
would be unwieldy, and is not required by the Act. Each party should bear its own costs
- such a system is fair and manageable. (Varner, Tr. Vol. 1 at 423).

Based upon the issue, the positions of the parties, and the evidence of record, the
Commission finds that each party should be responsible for the repair cost of the initial
investigation or isolation of repairs. Thereafter, if additional testing and diagnosis are
required to isolate trouble on the network for the same complaint, the party on whose
network the trouble is ascertained shall bear the cost of the repairs and shall reimburse
the other party for the additional cost incurred in isolating the trouble. At the hearing, the
parties seemed to agree to this result, and fhe Commission finds it acceptable.
Qrdering Paragraph;

W.th respect to repair charges or troubles caused or originated outside of the
party’s nerwork, each party shall be responsible for the repair cost of the initial
investigation or isolation of repairs. Thereafter, if additional testing and diagnosis are
required to isolate troubie on the network for the same complaint, the party on whose
network the trouble is ascertained shall bear the cost of the repairs and shall reimburse

the other party for the additional cost incurred in isolating the trouble.
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{ 2()viii) ]
Should BellSouth be responsible for maintenance to HDSL and ADSL compatible
loops provided to ITC*DeltaCom? If so, at what rate?

Yes. BellSouth should maintain these loops at industry standard quality levels.
Maintenance should be priced at FCC compliant TELRIC rates. See Section 251(c)(3) of
the Act.

BeliSouth Position:

BellSouth will provide maintenance and repair for HDSL and ADSL compatible
loops as the parties may agree. However, the loop modifications requested by
ITC*DeltaCom (and other CLECs) are not a UNE offering. Thus, if BellSouth is
providing a loop that has been modified from its original technical standards at the
request of ITC*DeltaCom, such as HDSL or ADSL compatibility, then BellSouth cannot
guarantee that the modified loop will meet the technical standards of a non-modified
loop.

Di s

ITC*DeltaCom contends that if it buys a UNE that is HDSL compatible, it should
remain HOSL compatible -- in other words, BellSouth has an obligation to maintain it as
HDSL compatible. (Moses, Tr. Vol. 2 at 146). BellSouth contends that ITC*DeltaCom
has failed to draw a distinction between the services BellSouth provides to its end-user
customers. According to BellSouth witness, Mr. Milner, BellSouth does not provide
HDSL and ADSL “facilities” as UNEs to ITC*DeltaCom or to any other CLEC. What
BellSouth does provide is a federally-tariffed wholesale ADSL service to certain
wholesale customers, such as ISPs (Internet Service Providers). BellSouth’s ADSL
wholesale service, however, is a separate and distinct offering from BeliSouth's ADSL or
HDSL UNE compatible loop offering. The UNE offering is a unique network capability
offered to CLECs via the service inquiry process. (Milner, Tr. Vol. 2 at 147). Mr.

Milner explained that “in terms of HDSL and ADSL compatible loops (the UNE

250k
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offering), if it breaks then we fix that. If we do something to make it not compatible,
then we'll fix that too. The costs for the maintenance are recovered through our recurring
charges for ADSL and HDSL compatible loops.” (Milner, Tr. Vol. 2 at 147).

BellSouth further testified that while BellSouth offers an ADSL compatible loop,
all of BeliSouth's loops are not ADSL cofrxpatible. (Milner, Tr. Vol. 1 at 674 — 676).
ADSL service requires that certain technical standards be met. BellSouth's ADSL
compatible loops meet those technical standards, but other BellSouth loops do not. Many
significant activities are required to transform a voice grade loop into an ADSL
compatitle loop, including service inquiry, design engineering, and connection and
testing activities. If BellSouth provides ITC*DeltaCom with a modified loop (i.c.
BeliSouth has transformed a voice grade loop from its original technical standards to
meet the standards requested by ITC~DeltaCom and/or required for ADSL and HDSL),
BellSouth cannot guarantee that the modified loop will meet the technical standards of a
non-modified loop. (Milner, Tr. Vol. 1 at §75). |

Eased upon the issue, the positions of the parties, and the evidence from the

hearing, the Commission finds that original technical standards on HDSL and ADSL
compatible loops should be maintained. BellSouth acknowledged at the hearing that it
will repair its ADSL and HDSL UNE compatible loops and that the costs of repair and
maintenance are recovered through the recurring charges for ADSL and HDSL
compatible loops. For non-standard or modified HDSL and ADSL compatible loops, the

Commission requires BellSouth to provide the same standards as BellSouth uses on its
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network. The Commission believes that this result will ensure that the loops used by
ITCDeltaCom will meet the specifications required.
Ordering Paragraph:

The Commission requires that original technical standards on HDSL and ADSL
compatible loops should be maintained. Further for non-standard or modified HDSL and
ADSL compatible loops, the Commission requires BellSouth to provide the same
standards as ﬁclmoum uses on its network. Costs for repair and maintenance are
recovered through the recurring charges for these UNEs which were established in

Docket No. 97-374-C.

Issue 2(cHXiv)
(a) Should BellSouth be required to coordinate with ITC*DeltaCom 48 hours
prior to the due date of a UNE conversion?

(b) If BellSouth delays the scheduled cutover date, should BellSouth be required
to waive the applicable nonrecurring charges?

[TC*DeltaCom Position: ‘
{a@) Yes. Customer transfers should be completed smoothly and efficiently.
t) Yes. Performance guarantees are also required to ensure scheduled
cutover dates are not missed repeatedly.

(a) No. BellSouth does not agree that coordination 48 hours prior to the due
date is necessary on every type of UNE conversion. However, with respect to SL2 type
loops only, BellSouth will agree to use its best efforts to schedule a conversion date and
time 24 to 48 hours prior to the conversion. .

(b)  No. BellSouth does not agree to waive the applicable nonrecurring charges
whenever a cutover is delayed, particularly when any number of variables and ‘
circumstances may cause a delay in the schedule. Thus, this issue is not appropriate for
arbitraticn. (See BellSouth’s position on Issue 1(b)).
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Discussion:

ITC*DeltaCom contends that the parties must coordinate on all UNE conversions
48 hours in advance of the conversion. (Moses, Tr. Vol. 2 at 150). Mr. Moses testified
that coord:nation will benefit both parties as wel] as the customer and will help enable
ITC~DeltaCom to provide more cost-effective and efficient service. (Moses, Tr. Vol. 2 at
152 - 153). BellSouth opposes ITC"DcltaCom’s proposal that BeliSouth be required to
coordinate with [TC*DeltaCom 48 hours prior to the due date of a UNE conversion
because BellSouth contends the proposal is overbroad. (Milner, Tr. Vol. 2 at 151). For
example, according to BellSouth, by requiring coordination 48 hours in advance for all
UNEs, ITCADeltaCom includes SL1 loops, a UNE that is not normally subject to
coordination. BellSouth witness Milner says ITC*DeltaCom’s proposal will create
unnecessary work and costs with no corresponding gain in-improved provisioning.
(Milner, TT. Vol. 2 at 152). Recognizing the importance of coordination, however,
BellSouth has agreed with regards to SL2 loops to exert its best efforts to schedule a
conversion date and time 24 to 48 hours prior to a conversion. (Milner, Tr. Vol. I at
678).

BeliSouth also states that it should not be obligated to waive applicable
nonrecurring charges if a scheduled cutover date is delayed. First, BeliSouth contends
that waiving nonrecurring charges constitutes a penaity and, thus, is outside the
jurisdiction of this Commission. (Varner, Tr. Vol. 1 at 427). BellSouth points out that the
Commission held in the AT&T arbitration, the Commission “lacks the jurisdiction to

impose penalties or fines™ in the context of an arbitration proceeding. (See Order No. 97-
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189, Docket No. 96-358-C, 3/10/97, at 6). Moreover, BellSouth contends that it is not
required under the Act or under FCC rules to waive nonrecurring charges in such a
situation. According to BellSouth, the Act does not obligate BellSouth to pay penalties,
and thus, imposing penalties would be outside the scope of the Act and therefore
inappropriate. Furthermore, BellSouth witness Varner pointed out that both parties may
have reasonable circumstances which might cause a delay in the schedule. There is no
mechanism in place to track all delays, nor to ideatify the responsible party. According
to BellSouth, such a tracking system would be unworkable according to BellSouth
because in many cases, both parties contribute to delays. (Vamer, Tr. Vol. 1 at 427).
Moreover, any attempt to allocate fault would, of necessity, be largely arbitrary.

Based upon this issue, the positions of the parties, and the hearing record, the
Commission finds BellSouth and ITC*DeltaCom shall coordinate all cutovers 24 hours in
advance of the scheduled cutover. The parties have operated under an informal agreement
of coordination for SL2 cutovers since the Spring of 1999, and the Commission ordered
provision expands and memorializes that informal agreement as part of the
interconnection agreement. The Commission hopes that 24 hour coordination will ensure
efficient and smoothly iccomplishcd customer cutovers.

Additionally and consistent with the Commission’s decision on Issue 1(b), the
Commission finds that BellSouth should waive the non-recurring charges if BellSouth’s
assigned due date is missed as a result of BellSouth’s error. This provision regarding the
waiver of t;onrecun-ing charges is on an interim basis until the Commission has

concluded its generic proceeding on performance measures and performance guarantees.
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Qrdering Paragraph:

The Commission requires BellSouth and [TCADeltaCom to céordinate all
cutovers 24 hours in advance of the scheduled cutover. Additionally, BellSouth shall
waive the non-recurring charges if BellSouth’s assigned due date is missed as a result of
BellSouth’s error. This provision regarding the waiver of nonrecurring charges is on an

interim basis until the Commission has concluded its generic proceeding on performance

measures iand performance guarantees.

Issue 2(0):

Shouid BeliSouth be required to establish Local Number Portability (LNP) cutover
procedures under which BellSouth must confirm with ITC*DeltaCom that every
port subject to a disconnect order is worked at one time?

BellSouth must establish procedures for LNP cutovers pursuant to which
BellSouth must confirm with ITC*DeltaCom that every port subject to a disconnect order
is worked at one time. ITC*DeltaCom’s proposed procedures are identified in
Attachment 5, Section 2.6 of the proposed interconnection agreement.

BellSouth agrees with ITC*DeltaCom that coordination between itself and
ITC#DeltaCom is extremely important for LNP order cutovers. BellSouth and
ITC*DeltaCom have agreed to proposed language whereby BellSouth will ensure that a
disconnect order is completed for all ported numbers once the Number Portability
Administration Center (“NPAC") notification of ITC*DeltaCom’s Activate Subscription
Version has been received by BellSouth. The issue to which BellSouth cannot agree is
the timeframes proposed by ITC*DeltaCom. The proposed timeframes are not
reasonable and should not be adopted by the Commission.

Discussion:
ITC*DeltaCom is secking the implementation of quality control assurances for

LNP. (Moses, Tr. Vol. 2 at 155). The major difference in the parties’ proposals is a
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question of how much checking of work steps will be done. (Milner, Tr. Vol. 2 at 155).
According to Mr. Milner, “[w]e have agreed with DeltaCom that we will put language in
place that we believe will ensure that those disconnect orders are worked in a timely
manner.” (Id.) Given that ITC*DeltaCom had not even reviewed the most recent
proposals on this issue, their position on this issue seems fairly tenuous. (Moses, Tr. Vol.
2 at 156).

Based upon this issue, the positions of the pa;ties, and the evidence of record, the
Commission denies ITC*DeltaCom’s proposed LNP procedures set forth in Attachment
S, Section 2.6 of ITC*DeltaCom’s proposed interconnection agreement as the proposed
language contains timeframes that are unreasonable and should not be required. For LNP
cutover procedures, the Commission requires that (a) if Bel‘lSouth receives a disconnect
order by 12:00 noon that BellSouth will work that conversion that same day, and (b) if
BellSoutk: receives a disconnect order after 12:00 noon that BellSouth will work that
conversion by close of business the next day. The Commission finds these timeframes to
be reasonable.

Ordering Paragraph:

For LNP cutover procedures, the Commission requires that (a) if BeliSouth
receives a disconnect order by 12:00 noon that BeliSouth will work that conversion that
same day, and (b) if BellSouth receives a disconnect order after 12:00 noon that

BellSouth will work that conversion by close of business the next day.
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*

Should “arder flow-through” be defined in the interconnection agreement, and if so,
what is the definition?

A t -

Flow-through should be defined in the parties’ interconnection agreement. The
definition of flow through should include pre-ordering functions. Specifically,
[TCADeltaCom seeks the following definition be included in the agreement: “Flow
Through is defined as an end-to-end pre-ordering and ordering process (including legacy
BellSouth applications) without manual intervention. Specifically, Flow Through,
includes electronic reporting of order status, electronic reporting of errors and electronic
notification of critical events such as ‘jeopardy notification’ and rescheduled due dates.
BellSouth shall provide Flow Through of electronic processes in a manner consistent
with industry standards and, at a minimum, at a level of quality equivalent to itself or to
any CLEC with comparable systems.”

It is not necessary for the interconnection agreement to contain a definition of
“flow through,” nor is ITC*DeltaCom’s proposed definition appropriate.
ITC~DeltaCom’s definition of flow-through is contrary to the manner in which the term
is commonly used by the Federal Communications Commission. Based upon the FCC's
definition, BellSouth contends that a service request flows through an electronic order
system only when a CLEC or BellSouth representative takes information directly from an
end user customer, inputs it directly into an electronic order interface without making any
changes or manipulating the customer’s information, and sends the complete and correct
request downstream for mechanized order generation.

Discyssion:

ITC"DeltaCom wants a definition of flow-through included in the agreement to ‘
clarify th2 meaning of flow-through and to include an obligation on BeliSouth to provide
complete electronic pre-ordering, ordering, and provisioning of all UNEs and resale
services. (Thomas, Tr. Vol. 2 at 157). BeliSouth, on the other hand, contends that there is
no need to incorporate any definition of flow-through into the interconnection agreement.
(Pate, Tr Vol. 2 at 160). The FCC has established the meaning of flow-through in its
orders, and has approved, at least informally, BellSouth’s calculation of flow-through in

its Service Quality Measurements, which is derived from the FCC’s definition of flow-
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through. BellSouth's position is that adding a definition to the Agreement is redundant
and unnecessary, particularly when ITC*DeltaCom is seeking to alter the FCC’s
definitior. of flow-through. (Pate, Tr. Vol. 1 at 620; Vol. 2 at 159).
BellSouth states that to the extent the Commission determines that a definition of
flow-through should be incorporated into the agreement, thc‘ Commission should adopt
BellSouth's definition. (Pate, Tr. Vol. 2 at 159 — 160). In Paragraph 107 of its Sécond
Louisiana Order in CC Docket No. 98-121, the FCC stated that *‘a competing carrier’s
orders ‘flow-through’ if they are transmitted electronically through the gateway and
accepted into BellSouth's back office order systems without ma;uual intervention.” (Pate,
Tr. Vol. 1 at 622). BeliSouth’s definition of flow-through mirrors the FCC’s definition
and therefore is appropriate. (Pate, Tr. Vol. 2 at 159). Under BellSouth’s definition,
flow-through for a CLEC Local Service Request (LSR) begins when the complete and
correct electronically-submitted LSR is sent via one of the CLEC ordering interfaces (i.e.
EDI, TAG or LENS), flows through the mechanical edit checking and local exchange
service order generation system (“LESOG"), is mechanically transformed into a service
order by LESOG, and is accepted by the Service Order Control System (“SOCS™)
without any human intervention. BellSouth bcliev&s these steps mirror the steps that the
FCC envisioned encompassed in flow through. Contrary to ITC*DeltaCom'’s position,
BeliSouth contend$ pre-ordering is not part of this process, nor is electronic notification
of order status and jeopardies. (Pate, Tr. Vol. 1 at 622).
BellSouth objects to ITC"DeltaCom’s attempt to broaden the definition of flow-

through to create an obligation on BellSouth to provide complete electronic pre-ordering,
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ordering, and provisioning of all UNEs and resale services. (Pate, Tr. Vol. 1 at 624).
According to BellSouth, the Act obligates BellSouth to provide CLECs with access to the
required functions and information through CLEC electronic interfaces in substantially
the same time and manner as BellSouth does for itself. Such access provides efficient
CLECs with a meaningful opportunity to compete. BellSouth provides CLECs with
access to electronic pre-ordering, ordering and provisioning in substantially the same
time and manner as BellSouth has for itself. (Pate, Tr. Vol. 1 at 624).

BellSouth witness Pate testified that the key point is that BellSouth does_not place
all of its orders electronically. (Pate, Tr. Vol. 1 at 626). According to Pate, many of
BellSouth’s retail services, primarily large business complex services, involve substantial
manual handlihg by BellSouth’s account teams for BeliSouth’s own retail customers.
Nondiscriminatory access requires only that CLECs be given access in substantiaily the
same time and manner as BellSouth, not that CLECs place all orders electronically.
BellSouth testified that the manual processes that BellSouth uses for complex resold
services offered to the CLECs are accomplished in substantially the same time and
manner as the processes used for BellSouth’s complex retail services, BellSouth believes
that the specialized and complicated nature of complex services, together with their
relatively low volume of orders as compared to basic exchange services, renders them
less suitable for mechanization, whether for retail or resale applications. BellSouth
contends that because the same manual processes are in place for both CLECs and
BellSouth retail orders, the processes are competitively neutral and are therefore in

compliance with both the Act and the FCC rules. (Pate, Tr. Vol. 1 at 626-27).
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BellSouth further conten;ls that neither the Act nor the FCC rules require that an
interconnsction agreement contain a definition of flow-through. BellSouth requests that
to the extent, the Commission determines that such a definition is appropriate, the
Commission should adopt BellSouth’s definition because it is the only one that comports
with the requirements of the Act and the FCC. BeliSouth contends that ITC*DeltaCom’s
definition is overly broad, and places obligations on BellSouth that are above and beyond
those set forth in the Act and thus, it is not an appropriate or necessary definition for an
interconnection agreement.

Based upon this issue, the positions of the parties, and the evidence from the
hearing, the Commission finds that it is necessary to include a definition of flow-through
in the interconnection agreement. Of the two definitions, BellSouth’s definition of flow-
through comports with the requirements of the Act and the FCC. Therefore, the
Commission adopts the definition of flow-through as proposed by BeliSouth and which is
contained in the FCC Second Louisiana Order, at § 107, CC Docket 98-121 (8-13-98).

The Commission requires the inclusion of the definition of “flow-through™ in the
interconnection agreément and requires that the definition of flow-through as contained

in the FCC Second Louisiana Order, at § 107, CC Docket 98-121 (8-13-98) be used.

Issye3:

[Question 1] Should BeliSouth be required to pay reciprocal compensation to
ITC”DeitaCom for all calls that are properly routed over local trunks, including
calls to Information Service Providers (“ISPs”)?

Qo
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[Question 2] What should be the rate for reciprocal compensation per minute of
use, and how should it be applied?

A ] »
[Question 1] BeilSouth should be required to pay reciprocal compensation for ISP-
bound traffic. The appropriate inter-carrier compensation mechanism for ISP-bound
traffic is reciprocal compensation because the caller’s provider should bear the costs of
the call to the ISP.
[Question 2] ITC*DeltaCom is entitled to the tandem termination rate for reciprocal
compensation because ITC*DeltaCom’s switch serves the same geographic area as
BellSouth's tandem switch, and performs the same functions as BellSouth’s tandem
switch,

[Question 1] Under 47 US.C. § 251(bX5) and 47 C.F.R. § 51.701, reciprocal
compensation is applicable only to local traffic. “Local” trunks may actually carry access
or toll traffic in addition to local traffic, and thus reciprocal compensation is not
applicable to all traffic that travels over local trunks. ISP-bound traffic, even if it is
carried over local trunks, is not local traffic and is not subject to the reciprocal
compensation obligations of the Act. In addition to being contrary to the law, treating
ISP-bound traffic as loca! for purposes of reciprocal compensation is contrary to sound
public policy. The Commission need not address this issue at this time because the FCC
has jurisdiction over ISP-bound traffic and the FCC decision in this matter will preempt
any decision the Commission renders in this docket.

[Question 2] The appropriate rates for reciprocal compensation are the elemental rates
for end office switching, tandem switching and common transport that are used to
transport and terminate local traffic and were established by this Commission in the cost
orders in Docket No. 97-374-C. If a call is not handled by a switch on a tandem basis, it
is not appropriate to pay reciprocal compensation for the tandem switching function.

Discyssion:
[Question 1]

This issue requires the Commission to address the economic principles and public
policy concerns underlying reciprocal compensation for ISP-bound traffic for the
purposes of this interconnection agreement on a going forward basis. The parties appear
to agree that the FCC has deemed ISP-bound traffic to be jurisdictionally interstate. The

question pending before the Commission is how, or whether, to provide for compensation
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for ISP-bound traffic. ITC*DeltaCom contends that, despite the fact that the FCC found
that ISP-bound traffic is in large part jurisdictionally interstate, the Commission should
order that reciprocal compensation be paid for ISP-bound traffic. (Starkey, Tr. Vol. 1 at
238 - 241). ITC*DeltaCom contends that treating ISP-bound traffic as if it were local for
purposes of reciprocal compensation is sound public policy (Starkey, Tr. Vol. at 241).
BellSouth, on the other hand, contends that reciprocal compensation is a mechanism that
applies only to the exchange of local traffic. (Vamer, Tr. Vol. 1 at 434). As recently
reiterated by the FCC in its Declaratory Ruling FCC 99-38 in CC Docket Nos. 96-98 and
99-69 adopted February 25, 1999, released February 26, 1999, (*‘Declaratory Ruling™)
and, as even ITC*DeltaCom admits, ISP-bound traffic is jurisdictionally interstate.
(Starkey, Tr. Vol. 1 at 239) Thus, according to BeliSouth, it is not included in the Act’s
requirements regarding reciprocal compensation. BellSouth seeks an order that states
that reciprocal compensation only should be applied to traffic that meets the FCC’s
definition of “local traffic.”

ITC*DeltaCom argues that BellSouth should pay reciprocal compensation for all
traffic that travels over “local” trunks. ITCADeltaCom witness Starkey testified that a call
originating on the BellSouth network and directed to the ITC*DeltaCom network travels
the same path, requires the same use of faciltities and generates the same level of cost
regardless of whether the call is dialed to an [TC~DeltaCom local residential cusiomer or
to an ISP provider. (Starkey, Tr. Vol. 1 at 245) Thus, Mr. Starkey asserts that the rates

associated with recovering the costs for both calls should be the same since both calls
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travel the same path and the same equipment to reach their destination. (Starkey, Tr. Vol.
1 at 246)

BellSouth responds to ITC*DeltaCom’s proposal by arguing that such a
rcciprocél compensation mechanism is inappropriate. According to BellSouth, “local™
trunks may properly route or carry access or toll traffic in addition to local traffic.
(Vamer, Tr. Vol. 1 at 429). Simply because a local trunk carries ISP-béund tmfﬁﬁ, which
is jurisdictionally interstate, reciprocal compensation is not applicable. BellSouth witness
Varner testified that the test for the application of reciprocal compensation payments
should not be the type of trunk used to tmnspért the traffic; rath;;r the test is the end-to- ~
end nature of the call, as the FCC has reaffirmed. (Vamer, Tr. Vol. 1 at 429-30).

In considering this issue, the Commission recognizes the FCC's Declaratory
Ruling. In that Declaratory Ruling, the FCC concluded that ISP-bound traffic is non-local
interstate traffic. FCC 99-38, footnote 87. In reaching its conclusion, the FCC
acknowledged that it has construed the reciprocal compensation mechanism of Section
251(bX3) to apply only to the transport and termination of local traffic. FCC 98-38, 9 7.
The FCC carefully examined the nature of ISP-bound traffic and noted that “the
communications at issue here do not terminate at the ISP’s local server, as CLECs and
ISPs contend, but continue to the ultimate destinations, specifically at a Internet website
that is oftsn located in another state.” FCC 98-38, § 12. Further, the FCC acknowledged
that “an Intemet communication does not necessarily have a point of ‘termination’ in the
traditional sense.” FCC 98-38, § 18. The FCC clearly stated that state commissions could

decide to impose reciprocal compensation obligations in an arbitration proceeding and
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also stated that state commissions were “free not to require the payment of reciprocal
compensation for this traffic.” FCC 98-38, § 26.

Based upon the evidence before it, the positions advocated by the parties, and the
Declaratory Ruling of the FCC, the Commission finds that reciprocal compensation
should not apply to ISP-bound traffic. The FCC in its Declaratory Ruling concluded that
ISP-bound traffic is non-local interstate traffic and clearly left the determination of
whether to impose reciprocal compensation obligations in an arbitration proceeding to the
state commissions. FCC 98-38, footnote 87 and § 26.This Commission concludes that
ISP-bound traffic is not subject to reciprocal compensation. While it may be true that
ISP-bound traffic travels similar paths across the same facilities as local calls to
residential customers as advanced by ITC*DeltaCom, it is also clear that ISP-bound calls
do not terminate at the ISP. In the example given by witness Starkey for [TC*DeltaCom,
the local call to the residential customer clearly terminates on the ITC*DeltaCom
network. [SP-bound traffic, on the other hand, does not terminate at the ISP’s server but
continues to the ultimate Internet destination which is often located in another state. See
FCC 99-28, 1 12. As ISP-bound traffic does not terminate at the ISP's server on the local
network, this Commission finds that ISP-bound traffic is non- local traffic. Further, since
Section 251 of the 1996 Act requires that reciprocal compensation be paid for local
traffic, ths Commission further finds that the 1996 Act imposes no obligation on parties
to pay reciprocal compensation for ISP-bound traffic.

The Commission is also aware that the FCC has initiated further proceedings

regarding. the issue of ISP-bound traffic and reciprocal compensation. Of course, this
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Commission will revisit this issue if the FCC issues a ruling impacting the decision
rendered herein.
[Question 2] :

With regard to the appropriate rate for reciprocal compensation, Mr. Starkey for
ITC"DeltzCom stated that the rate should be based upon the last approved reciprocal
compensarion rate in South Carolina which is $.009 per minute. (Starkey, Tr. Vol. 2 at
179) Mr. Vamer for BellSouth testified that the rate should be the same rate between the
parties but further stated that the rate should only apply to those elements that are actually
used to transport and terminate traffic. (Vamer, Tr. Vol. 2 at 180) BellSouth contends that
itis not appropriate for ITC*DeltaCom to charge BellSouth for tandem switching
functions it does not perform. According to BellSouth, if a call is not handled by a
switch on a tandem basis, it is not appropriate to pay reciprocal compensation for the
tandem switching function. (Vamer, Tr. Vol. | at 433). According to ITC*DeltaCom, it
is entitled to the tandem switching rate because its switch serves the same geographic
area as BellSouth’s tandem switch. (Starkey, Tr. Vol. 1 at 255). ITC*DeltaCom further
contends that its switch performs many of the same functions that BellSouth’s tandem
performs (Starkey, Tr. Vol. 1 at 257).

In determining the appropriate reciprocal compensation rate, the Commission
notes that the previously approved interconnection agreement contained a reciprocal
compensation rate of $.009 per minute for termination of local traffic. This Commission
found that rate to be compliant with the requiremnents of Section 252(d) of the 1996 Act.

The Commission finds that nothing has changed in the past two years that causes the
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Commission to conclude that the underlying costs associated with transport and
termination have changed. The Commission concludes that the $.009 per minute is
appropriate and approves the previously approved rate of $.009 per minute as the rate for

reciprocal compensation for the new interconnection agreement.

Ordering Paragraph;

[Question 1] The Commission finds that ISP-bound traffic is non-local interstate traffic.
As such, the Commission finds on a going-forward basis and for the purposes of this
interconnection agreement that ISP-bound traffic is not subject to the reciprocal
compensation obligations of the 1996 Act.

[Question 2] The Commission approves a reciprocal compensation rate of $.009 per
minute for local traffic and directs the parties to include this rate in the interconnection
agreemen’. However, as explained above, reciprocal compensation will not apply to ISP

bound trarfic.

If ITC*DeltaCom needs to reconnect service following an order for a disconnect,
should BellSouth be required to reconnect service within 48 hours?

A .

Following an order for a disconnect, BellSouth should be required to reconnect
the service to ITCADeltaCom’s customer within 48 hours. According to ITC*DeltaCom,
the issue often arises in situations in which a customer pays an outstanding bill and has
been disconnected for failure to pay, or when a reconnect must be made quickly as in the
case of slamming.

BellSouth cannot reserve facilities for 48 hours following an order for a
disconnect. As a practical matter, once a UNE facility has been disconnected for any ’
reason, that facility is subject to immediate reuse, whether by CLECs or by BellSouth s
end users. BellSouth should not be required to maintain facilities for any set penod.ot'
time once service has been disconnected. Nonetheless, BellSouth will agree to use its
best efforts to reconnect service within 24 hours.

e,
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DI ion;

ITC*DeltaCom witness, Mr. Moses testified that BellSouth should be obligated to
reconnect a customer within 48 hours of a disconnect. (Moses, Tr. Vol. 2 at 181)
According to BellSouth, ITCADeltaCom'’s proposal is unworkable, unfair, and is not
required under the Act. BellSouth witness Milner testified that once a UNE facility has
been disconnected for any reason, that facility is subject to immediate reuse. (Milner, Tr.
Vol. 2 at {86) In an area experiencing a shortage of facilities, it would not be unusual for
a facility used by a CLEC or by a BellSouth retail unit to be reassigned within minutes to
complete another order for another CLEC or BellSouth retail end-user. (Milner, Tr. Vol.
1 at 680). Mr. Milner further testified that reservation of facilities for ITC*DeltaCom
could slow provisioning intervals for all other providers. According to BellSouth, such
preferential treatment for ITC*DeltaCom is antithetical to the goals of the Act.
Therefore, while BellSouth will agree to use its best efforts to reconnect the service as
expeditiously as possible, BellSouth cannot commit to maintain facilities after disconnect
for any period of time. Mr. Milner also stressed that the “best efforts” BellSouth is
willing to provide to ITC*DeltaCom is the same interval it provides to itself. (Milner, Tr.
Vol. 2 at 187).

With regard to this issue and based upon the record from the hearing, the -
Commission finds that BellSouth is not obligated to reconnect ITC~DeltaCom customers
within 48 hours. The Commission finds that such a commitment would require
BellSouth reserve facilities for ITC*DeltaCom for a period of time after a UNE facility

has been disconnected. Such reservation of facilities would be detrimental to
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provisioning efforts for other CLECs and BellSouth retail customers. While the
Commission will not require BellSouth to reconnect within 48 hours for the reasons
stated herein, BellSouth has stated in its position that it will use its best efforts to
reconnect service within 24 hours. The Commission encourages BellSouth to meet this
goal.
Orderiug Paragraph:

While BellSouth is not required to reconnect ITC*DeltaCom customers within 48
hours, the Commission strongly encourages to BellSouth to meet its stated goal of using

its best efforts to reconnect service within 24 hours.

Issue 3(m):
What type of repair information should BeliSouth be required to provide to
ITCADeltaCom such that ITC*DeltaCom can keep the customer informed?

~ - H ] N

ITC”DeltaCom wants the ability to receive timely notification if a repair
technician is unable or anticipates being unable to meet a scheduled repair, retrieve a list
of itemized time and material changes at the time of ticket closure, provide test results,
and electronically notify ITC~DeltaCom when the trouble is cleared.

BellSouth provides ITC*DeltaCom with nondiscriminatory access to BellSouth's
maintenance and repair OSS by providing electronic interfaces such as TAFI and the
ECTA Gateway, as well as other manual interfaces. Among other things, these interfaces
allow ITC”DeltaCom to enter customer trouble tickets into the BellSouth system, retrieve
and track current status on all ITC~DeltaCom trouble and repair tickets, and receive an
estimated time to repair on a real-time basis. These systems are the same maintenance
and repair systems used by BellSouth retail units. TAFI does not provide itemized time
and material charges for BellSouth’s own retail units, and thus BellSouth is not obligated
to provide them for ITC*DeltaCom or any other CLEC.
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Discussjon:

ITC~DeltaCom contends that it is entitled to an itemized list of time and material
charges upon completion of repair work. ITC”*DeltaCom contended that it needs timely
billing information in order to verify the charges that it incurs for maintenance performed
by BellSouth. ITC*DeltaCom contends that without the information, it cannot provide
the level of service its customers expect, accurately bill its end-user, and verify BellSouth
charges. Moreover, it contends BellSouth is not providing nondiscriminatory access to
0SS. (Thomas Tr. Vol. 1 at 222).

BellSouth contends that the Act requires that BellSouth provide
nondiscriminatory access to its OSS. In other words, BellSouth must allow CLECs to
perform the functions of pre-ordering, ordering, provisioning, maintenance and repair,
and billing for resale services in substantially the same time and manner as BellSouth
does for itself; and, in the case of unbundled network elements, provide a reasonable
competitor with a meaningful opportunity to compete.

BellSouth contends that it provides ITC*DeltaCom and the other CLECs with
nondiscriminatory access to its maintenance and repair OSS by providing TAFI and
ECTA Gateway. (Pate, Tr. Vol. 1 at 634). BellSouth witness Pate explained that CLEC
TAFI is the same maintenance and trouble repair system used by BellSouth’s own retail
service representatives for non-designed services, except that CLEC TAFI combines
functionality for both residential and business services, while BellSouth must use
separate TAFI interfaces for its own residential and business retail units. (Pate, Tr. Vol. 1

at 635). Mr. Pate further explained that ECTA uses the T1/M1 national standard for local
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exchange trouble reporting and notification. Because it follows the national standard for
local exchange trouble reporting and notification, the following functions are available to
users of ECTAL. the ability to enter a report; to modify a report; to obtain status
information during the life of the report; and to cancel a report. (Pate, Tr. Vol. 1 at 636).
BellSouth contends that TAFI and ECTA are the same maintenance and repéir systems
used by BellSouth retail units.

According to BellSouth, it is not obligated to provide ITC"DeltaCom with an
iternized time and material charges report because such information is not available to
BellSouth’s retail units. BellSouth c§ntcnds that it cannot be required to give a CLEC
more than it gives to itself. If the itemized time and material charges are something
ITC"DeltaCom feels it needs, BellSouth testified that ITC*DeltaCom can submit a
request to BellSouth and BellSouth will investigate the feasibility of instituting such a
report for ITC*DeltaCom outside the context of an interconnection agreement.
According to BellSouth, the Act does not require BellSouth to develop this capability for
ITCADeltaCom, and does not require BellSouth to provide it at cost-based rates, and,
thus, the Commission should not grant ITC*DeltaCom request for relief.

Upon consideration of tﬁis issue and the record from the hearing, the Commission
finds that BellSouth is providing ITC*DeltaCom nondiscriminatory access to its
maintenance and repair OSS by providing ITC*DeltaCom access to TAFI and ECTA,
which are the same maintenance and repair systems, used by BellSouth's retail units. As
BellSouth is providing access to the same systems which it uses itself, BellSouth is not

obligated to provide ITC*DeltaCom any functionalities that are not currently available in
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TAFI and/or ECTA. If ITC*DeltaCom desires additional information than the
information offered through either TAFI and/or ECTA, ITC*DeltaCom and BetlSouth
may negotiate a separate agreement outside this arbitration.

Ordering Paragraph:

BellSouth is providing repair information on a nondiscriminatory basis as
BellSouth is providing access through OSS to the same maintenance and repair systems
used by BellSouth’s retail units. BellSouth shall not be required to provide additional
repair information. However, the parties may negotiate a separate agreement outside this
arbitration should ITC*DeltaCom desire additional information than that which is

currently offered.

Issue 4(2):;
Should BellSouth provide cageless collocation to ITC*DeltaCom 30 days after a
firm order is placed?

A H .
ITC*DeltaCom is entitled to provisioning of cageless collocation in 30 days after

a firm order is placed. Cageless collocation should be provisioned at intervals shorter
than standard physical collocation and similar to virtual collocation.

BellSouth is not required by the Act or the FCC to provide cageless collocation
within 30 days after a firm order has been placed. In addition, given the numerous
factors and activities required to fulfill a collocation request, it is neither practical nor
feasible to require BellSouth to compiete the collocation request within 30 days.

Discussion:
ITC"DeltaCom contends that because cageless collocation is similar to virtual

collocation, it should be provisioned in 30 days or less. (Wood, Tr. Vol. 1 at 331).
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ITC*DeltaCom witness Wood assumes that provisioning cageless collocation should be
similar to provisioning virtual collocation and, thus, the intervals should be similar.
(Wood, Tr. Vol. 1 at 331). ITC*DeltaCom contends that BellSouth will save time
because it will not need to determine if room exists within its central office for the
construction of a physically separated space, design the enclosure or have it constructed.
{(Wood, Tr. Vol. 1 at 332).

Bcllsguth contends that it has no legal or regulatory duty to provision cageless
collocatica in 30 days or less. (Thierry, Tr. Vol. | at 581). Moreover, BellSouth
contends that its provisioning interval for collocation is not controlled by the time
required to construct an arrangement enclosure, as ITC*DeltaCom implies. (Thierry, Tr.
Vol. 1 at 581). Rather, according to BellSouth witness Thierry, the overall provisioning
time is controlled by the time required to complete the space conditioning, add to or
upgrade the heating, ventilation and air conditioning system for that area, add to or
upgrade the power plant capacity and power distribution mechanism, and build out
network infrastructure components such as cable racking and the number of cross-
connects requested. Because these provisioning activities are performed, to the extent
possible, in parallel, as opposed to serially, the absence of enclosure construction has
little, if any, bearing on the provisioning interval. (Thierry, Tr. Vol. 1 at 581-2). |

Moreover, Mr. Wood also contends that the interval for cageless collocation
should be shorter than that for virtual collocation because of the “lack of administrative
tasks associated with the exchange of ownership of the equipment.” (Wood, Tr. Vol. at

332). BellSouth contends that “administrative tasks” are not included in the provisioning
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interval for virtual collocation, and thus have no bearing on the provisioning interval for
cageless collocation. (Thierry, Tr. Vol. | at 583).

BellSouth commits to complete its construction and provisioning activities as
soon as possible but, at a maximum, within 90 business days under normal conditions or
130 busin=ss days under extraordinary conditions. (Thierry, Tr. Vol. 1 at 581). BellSouth
contends that these intervals are appropriate, and provide CLECs a reasonable |
opportunity to compete. Thus, according to BellSouth, its proposed intervals meet the
requirements of Section 251 of the Act.

Upon consideration of this issue, the positions of the parties, and the evidence of
record, the Commission finds that BellSouth should provide cageless collocation within
90 days from receipt of a bona fide firm order. In reaching this decision, the Commission
considered the 30 days proposed by ITC*DeltaCom and concluded that 30 days did not
allow adequate time for BellSouth to complete its provisioning activities as explained by
witness Thierry. On the other hand, the time intervals proposed by BellSouth appear to
the Commission to be unusually generous, as 90 business days is over 4 months while
130 business days stretches to over 6 months. In order to provide 2 CLEC a meaningful
opportunity to compete, the CLEC must be allowed access to the market. The
Commission finds that 90 calendar days, which is approximately 3 months, should
balance the interests between the parties on this issue.

Qrdering Paragraph;
The Commission hereby orders BellSouth to complete its construction and

provisioning activities for cageless collocation as soon as possible, but no later than 90
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calendar days from receipt of a bona fide firm order. The Commission believes that this
interval will provide CLECs a meaningful opportunity to compete and therefore meet the

requirements of the Act.

Issue 5:
Should the parties continue opentmg under existing local interconnection
arrangements? :

ITC"DeltaCom Position:
[NOTE: ITC”DeltaCom believes that Issue 5 should be worded as follows:
(BellSouth disagrees with this wording)]

(a) Should the current interconnection agreement language continue regarding cross-
connect fees, reconfiguration changes or network redesigns and NXX translations?
(b} What should be the definition of the terms local traffic and trunking options?

(c) What parameters should be established to govern routing ITC*DeltaCom's
originating traffic and each party’s exchange or transit traffic?

(d) Shou:d the parties implement a procedure for binding forecasts?

As the issue is proposed by ITC”DeltaCom, the answers are:

(a) Yes. BellSouth should continue to charge for cross-connect reconfiguration/network
redesign and NXX translations in the same way it does under the agreement previously
approved by the Authority.

(b) Loca: traffic and trunking option should be defined in the same way they are defined
in the current agreement. ‘

(c) The same parameters should be applied as those in the existing interconnection
agreemert.

(d) The parties must implement binding forecasts.

BellSouth Position: '

As to Issue § as it is phrased, the parties should not continue operating under
existing local interconnection arrangements. The purpose of negotiations is to
incorporate new language, terms and obligations into an interconnection agreement in
recognition of new technologies, changed circumstances, and changes in applicable law.
BellSouth has negotiated with ITC*DeltaCom in good faith and will continue to do so in
an effort to reach a new agreement regarding local interconnection.

Discussion:
The redrafted Issue 5, as set forth in “ITC*DeltaCom's Position™ above includes

several subtopics. For most of the subtopics, ITC*DeltaCom sought to continue the
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language from the (997 interconnection agreement in the new interconnection agreement
with regard to these subtopics. Mr. Moses stated that the previous interconnection
agreement approved by this Commission contained provisions regarding cross-connect
fee, recor figuration charges or network redesigns, and NXX translations. Mr. Moses also
testified that the 1997 interconnection agreement defined the terms “local traffic” and
*“trunking options™ as well as established parameters to govern routing ITC”DeltaCom’s
originatir.g traffic and each party’s exchange of transit traffic. With regard to all of these
items cor.tained in the 1997 interconnection agreement, Mr. Moses testified that
ITC~DeltaCom desired the same terms as contained in the 1997 interconnection
agreement. (Moses, Tr. Vol. 2 at 206 -207) While the issue of binding forecasts was not
included in the previous interconnection agreement, Mr. Moses also stated that the
Commission should implement a procedure for binding forecasts. (Moses, Tr. Vol. 2 at
207) Mr. Moses also acknowledged that it was not ITC*DeltaCom’s position that the
entire 1997 interconnection agreement be continued but just the issues that the existing
agreement contained upon which the parties could not agree. (Moses, Tr. Vol. 2 at 208)

Mr. Vamer for BellSouth stated that BellSouth did not want to continue with the
definition of *“local traffic” as contained in the 1997 interconnection agreement. (Vamer,
Tr. Vol. 2 at 209) Mr. Vamer also testified that the issue of binding forecasts was not
contained in the 1997 interconnection agreement and further stated that he did not believe
that BellSouth was obligated to do binding forecasts. (Varner, Tr. 2 at 21 1)

With respect to binding forecasts, ITC*DeltaCom desires binding forecasts to

ensure that BellSouth can provision the capacity that ITC*DeltaCom believes it will necd
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to serve its customers. Mr. Moses proposes that ITC*DeltaCom enter into a binding
forecast with BellSouth as part of the interconnection agreement. (Moses, Tr. Vol. 1 at
148) Such an arrangement would presumably guarantee ITC*DeltaCom a certain level of
capacity on BellSouth’s network. Additionally, ITC*DeltaCom would reimburse
BellSouth’s costs even if the capacity were not actually used by ITC*DeltaCom. (Moses,
Tr. Vol. | at 148)

Although not required under the Act or by FCC rules, BellSouth testified that it is
currently analyzing the possibility of providing a service whereby BellSouth commits to
provisioning the necessary network buildout and support when a CLEC agree# to enter
into a binding forecast of its traffic requirements. While BellSouth stated that it has not
yet completed the analysis needed to determine if this is a feasible offering, BellSouth
testified that it is willing to discuss the specifics of such an arrangement with
ITC"DeltaCom outside of this arbitration, because the issue is not a part of this
~proceeding. (Varmer, Tr. Vol. 1 at 402)

Upon consideration of this issue, the positions of the parties, and the evidence
ﬁom the record, the Commission concludes that the parties will use the language from
the 1997 agreement as it relates to the 4 subtopics identified in Issue 5, unless otherwise
negotiated and agreed between the parties, to the extent that (1) the 1997 contract
contains language related to these issues, (2) the parties have not agreed to other language
in the course of their negotiations, and (3) such language is not contrary to any
Commission or FCC rule or order, including this Order. The Commission will allow the

limited use of terms from the 1997 interconnection agreement as set forth above. The
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parties have negotiated for many months on this interconnection agreement, and the
Commission does not want to infringe upon the agreements that the parties have thus far
reached.

Ordering Paragraph:

Unless otherwise negotiated and agreed between the parties with respect to
[TC*DeltaCom’s restated issues (a), (b), (¢}, and (d) set forth under the heading of
“ITC"DeltaCom Position™ above, th‘e,r parties will use the language from the 1997
interconnection agreement as it relates to these four issues, to the extent that (1) the 1997
contract contains language related to these issues, (2) the parties have not agreed to other
language in the course of their negotiations, and (3) such language is not contrary to any

Commission or FCC order, including this Order.

Issue 6(a);
Should BellSouth be permitted to impose charges for BellSouth’s OSS on
ITC*DeitaCom?

ITC"DeltaCom Position:
BellSouth is not entitled to charge for development costs for OSS. If the
Commission imposes development charges, such charges should be spread over all end

user customers.

BellSouth Position:

This issue is not appropriate for arbitration because the Commission has already
determined in a generic UNE cost proceeding the appropriate OSS rates for
[TC*DeltaCom or any other CLEC. As determined previously by this Commission,
under the Act and the FCC's orders and rules BellSouth is entitled to recover the
reasonable charges it incurs in developing, providing, and maintaining the interfaces that
make BellSouth’s OSS accessible to CLECs.

Discussion:

ITC*DeltaCom contends that compensation for the use of BellSouth’s OSS must
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be contingent upon fully implemented systems “that are functioning properly * (Wood,
Tr. Vol. 1 at 320). ITC~DeltaCom also contends that it is not obiigatea to compensate
BellSouth for the development costs incurred in creating BellSouth’s CLEC OSS.
(Wood, Tr. Vol. 1 at 320)

Aczcording to Mr. Wood, requiring CLEC:s to pay for OSS development would
constitute a significant barrier to entry. (Wood, Tr. Vol. 1 at 320) ITC*DeltaCom
contends that if BellSouth is compensated for the costs it incurs, it has no incentive to
provide OSS capabilities efficiently and in a nondiscriminatory manner. (Wood, Tr. Vol.
1 at 322) Mr. Wood proposes that the equitable solution to recovery of OSS costs is that
each carrier, including ILECs and CLECs, should bear its own costs in developing and
implementing effective and efficient OSS systems. (Wood, Tr. Vol. 1 at 325)
Additionally, Mr. Wood asserts that the only truly competitive neutral mechanism for
recovery of OSS transition costs is for each carrier to be fully responsible for its own
OSS. Alternatively, Mr. Wood offérs that the most competitively neutral mechanism,
should the Commission conclude that some portion of BellSouth’s OSS transition costs
are to be paid for by the CLECs, would be a per customer charge that includes all retail
customers in the denominator of the calculation and which amortizes the costs over the
appropriate economic life of the assets. (Wood, Tr. Vol. 1 at 328)

BeliSouth contends that it is entitled, under both the Act and the FCC’s orders and
rules, to recover its costs in providing access to OSS to CLECs. According to BellSouth,
this issue has been addressed in numerous forums. For example, in AT&T’s appeal of
the Kentucky Commission’s decisions on UNE cost rates from AT&T‘S arbitration
proceeding, the U.S.D.C. for the Eastemn District of Kentucky confirmed that BellSouth is
entitled 10 recover its costs for developing operations support systems. (C.A. No. 97-79,
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9/9/98) The District Court’s Order at 16 states: “Because the electronic interfaces will
only benefit the CLECs, the ILECs, like BellSouth, should not have to subsidize them.
BellSouth has satisfied the nondiscrimination prong by providing access to network
elements that is substantially equivalent to the access provided for itself. AT&T is the
cost- causer, and it should be the one bearing all the costs; there is absolutely nothing
discriminatory about this concept.” More importantly, BellSouth pointed out that this
Commission has previously found BellSouth’s OSS cost recovery proposal to be
consistent with its prior ruling in the AT&T arbitration case (Docket No. 96-358-C)
which stated that the costs would be shared equitably among all the parties that benefited
from the interfaces. BellSouth witness Varner testified that the rates that BellSouth
proposes lo charge ITC"DeltaCom, or any other CLEC, for use of OSS in South Carolina
are the rates adopted by the Commission in its Cost Orders and contained in Exhibit
AJV-1 to Mr. Vamer’s testimony (Hearing Exhibit 10). (Vamer, Tr. Vol. 1 at 474).

BeliSouth contends that Mr. Wood’s criticisms of BellSouth’s methodology for
determining its OSS costs are without merit. According to BellSouth, this Commission
has alreacly addressed the validity of the OSS costs in its Cost Orders. Mr. Vamer
testified that Mr. Wood ignores the fact that the costs BellSouth presented in the Generic
UNE Cost docket reflect only those costs directly attributable to establishing interfaces
for use by CLECs. According to BeliSouth, Mr. Wood’s statement on page 13 of his
testimony that “the new OSS implemented by BellSouth will benefit its own retail
customers” is simply false. These interfaces are merely another layer to an existing
legacy system, not an improvement to that legacy system. Thus, the OSS development
and improvement can only benefit the CLEC. (Vamer, Tr. Vol. 1 at 475)

- Moreover, Dr. Taylor contends on behalf of BellSouth that Mr. Wood’s analysis
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is improper because it ignores the economic principle of cost causation. According to Dr.
Taylor, cost causation determines the source of a cost and assesses charges on that source
for effecting full cost recovery. Because BellSouth has had to develop OSS for use by
other carriers, then those other carriers should be responsible for recovery of the
additional OSS-related costs caused directly by them. Any failure to charge those other
users of BellSouth’s OSS for the additional OSS costs they cause ~ especially costs to
develop 0SS — would only generate ﬁerversc incentives and encourage inefficient
behavior by the users. Dr. Taylor testified that if cost causation principles are not
applied, entrants will demand excessively bapital-intensivc systems, and costs to
telecommunications users will be higher than necessary. (Taylor, Tr. Vol. 1 at §37-39)

BellSouth contends that the Commission should reaffirm its previous holdings
that BellSouth is entitled to recover its OSS development costs from the cost-causer —
namely, the CLECs for whom the interfaces were developed. According to BellSouth,
such an action is consistent with the Act and with FCC orders and rules.

Upon consideration of this issue, the positions of the parties, and the evidence
from the hearing, the Commission finds that its previously issued Cost Orders in Docket
No. 97-374-C are controlling. The Commission finds that its previously approved UNE
rates should apply to the new interconnection agreement. This arbitration proceeding is
not the proper forum for challenging UNE rates previously established. Moreover, under
the principles of cost causation, the costs incurred in developing CLEC 0SS should be

recoverec from the cost- causer — namely, the CLEC.

Ordering Paragraph:
" The interconnection agreement shall incorporate rates for OSS as established by
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6rdcr No. 98-214 (June 1, 1998) in Docket No. 97-374-C. This Commission affirms its
previous ruling that BellSouth is entitled to recover its OSS development costs, as weil as
costs incurred in the use of the OSS, from ITCADeltaCom, and other CLECs who utilize
the OSS.

What are the appropriate recurring and non-recurring rates and charges for:
(a) two-wire ADSL/HDSL compatible loops?
(b) four-wire ADSL/HDSL compatible loops?
(c) two-wire SL1 loops?
(d) two-wire SL2 loops?
(e) two-wire SL2 Order Coordination for Specified Conversion Time?

A

ITCADeltaCom contends that the Commission needs to set new rates for each of
the referenced items that will be FCC compliant TELRIC rates.

BeliSouth Position:

This issue is not appropriate for arbitration because this Commission has
previously determined rates for the referenced items in a generic UNE cost proceeding.
The UNE rates adopted by this Commission should be the rates incorporated into the
parties’ interconnection agreement. The exception to this position is for item (b), four-
wire ADSL/HDSL compatible loops, because the ADSL functionality is not applicable to
four-wire ioops.

Di .

ITC”DeltaCom contends that the Commission needs to establish new rates for the
specified clements because the rates the Commission established in Docket No. 97-374-C
are not FCC compliant TELRIC cost studies. (Wood, Tr. Vol. 1 at 347 — 348) Mr. Wood
contends that because the cost studies were adopted while the FCC pricing rules were
vacated, the studies are not compliant with the FCC’s cost methodology. (Wood, Tr. Vol.

I at 349) Mr. Wood contends that “{a]s a result of the reinstatement of the FCC rules,

263



DOCKET NC. 1999-259-C ~ ORDER NO. 1999-6%0
OCTOBER 4, 1999

PAGE 82

certain inputs, assumptions, and methodologies inherent in the BellSouth cost studies do
not comply with the current law” (Wood, Tr. Vol. 1 at 350)

BellSouth contends that Issue 6(b) is one of several issues in this proceeding that
does not need to be arbitrated because the Commission has already decided the issues.
According to Mr. Varner, the appropriate rates for the UNEs identified by
ITC~DeltaCom are the rates specified in the Commission’s cost orders. (Varner, Tr. Vol.
1 ét 476) BéllSouth contends that an arbitration proceeding is not the appropriate place
for a single CLEC to challenge the rates that were established in a generic, open cost
proceeding. The Commission simply should adopt the rates established in its generic cost
proceedinz, and order that the parties incorporate such rates into the agreement.

ITC*DeltaCom challenges the rates established by the Commission on the
grounds that the rates are not TELRIC-based rates. BellSouth contends that despite Mr.
Wood’s extensive testimony on the subject, he produced no evidence to contradict Ms.
Caldwell’s testimony that the studies BellSouth presented in conjunction with the
Commiss:on’s cost proceeding were FCC-compliant TELRIC cost studies. Mr. Wood
criticized the studies because they did not provide for geographic deaveraging of rates.
(Wood, Tr. Vol. 2 at 232) BellSouth contends that this criticism is irrelevant because the
FCC has stayed the implementation of geographic deaveraging until after the
implementation of universal service and thus geographic deaveraging is not reqmred at
this point in time. According to BellSouth, until the FCC reinstates the geographic
deaveraging requirement, there is no obligation for BellSouth, or this Commission, to

deaverage cost studies or rates. BellSouth contends that there is no reason for the
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Commission to alter its finding in the cost proceeding that “BeliSouth has submitted
detailed cost studies, which we believe, as modified, comply wit'h all applicable legal
standards.” (Caldwell, Tr. Vol. 1 at 568)

1TC DeitaCom witness, Mr. Moses, challenged BellSouth's nonrecurring charge
for ADSL. compatible loops. BellSouth contends that Mr. Moses’ position was based on
a fundamental misunderstanding of the difference between ADSL wholesale service and
ADSL compatible loops. (Vamer, Tr. Vol. | at 476) Mr. Vamer explained BellSouth’s
ADSL offerings as follows: BellSouth’s ADSL service, contained in BellSouth’s FCC
Tariff No. 1, is a non-designed interstate transport service which is an overlay to the
customer’s existing' service, i.e., basic residence or business service, which the customer
orders and pays for separately. ADSL service prbvidcs the ability to offer high-speed
data service over the same line that is used to provide an existing end user’s basic local
exchange service. It is offered on a wholesale basis typically to Internet Service
Providers (“ISPs”™). These ISPs in tum resell the service to end users and charge the end
users for the high speed data access. For example, BellSouth.net has one ADSL service
option for which it charges $59.95 per month plus an installation charge of $199.00. The
end user obtains voice grade basic local exchange service, vertical features, and access to
toll services from BellSouth or from a reseller of BellSouth’s basic local service.
(Vamer, Tr. Vol. 1 at 477)

Mr. Vamer further testified that by comparison, an ADSL compatible loop is a
connection from the BellSouth wire center to the end user's premises that is technically

capable of providing both ADSL and basic local exchange service. This loop is an
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unbundled capability sold to a CLEC. The CLEC generally installs equipment in
BellSouth's central office to provide the voice and data service over this loop. A CLEC
utilizing an ADSL compatible loop would provide its end user with basic local exchange
service, vertical features, access to toll service, and ADSL service. It is also important to
note that a CLEC's purchase of an ADSL compatible loop ensures that the loop will
remain ADSL compatible. With BellSouth’s wholesale ADSL service, there is a
possibility that certain network reconfigurations could cause the line to lose its ability to
support ADSL service. (Vamer, Tr. Vol. 1 at 477-78)

Mr. Vamer contended that the $100 installation charge to which Mr. Moses
referred is for overlaying ADSL tariffed service onto the customer’s existing service.
That charge, according to BellSouth, does not represent installation of an additional
physical facility. The cost-based non-recurring price for the ADSL compatible loop
recovers the cost associated with service inquiry, service order, engineering, connect and
test, and travel activities. Because ADSL compatible loops are designed, they require
production of a Design Layout Record (DLR), as well as involvement of special services
work groups. ADSL service does not generally require a premises visit unless the
Network Interface Device (“NID”) needs to be replaced. By comparison, the ADSL
compatible loop offering always requires a designed physical loop facility and always
requires dispatch of a BellSouth technician to the customer’s premises. (Varner, Tr. Vol.
1 at 478)

BellSouth contends that [TC*DeltaCom has inappropriately attempted to

represent one rate element of BellSouth’s wholesale ADSL tariff offering s an exact
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substitute for the nonrecurring installation rate for an ADSL compatible loop. This is an
“apples to oranges™ comparison, according to BellSouth. Based on the information
presented above, BellSouth requested that the Commission require that ITC*DeltaCom
purchase ADSL compatible loops at the cost-based rates specified in the Commission’s
Cost Orders as shown on Exhibit AJV-1 to Mr. Vamer’s testimony (Hearing Exhibit
#10).

BellSouth contends that the studies adopted by the Commission in Docket No. 97-
374-C were FCC-compliant TELRIC studies. Mr. Varner testified that the Commission,
therefore, should order that the parties adopt the rates set for the identified elements in the
generic cost proceeding and incorporate such rates into the interconnection agreement.

Upon consideration of this issue and the positions of the parties, the Commission
finds that its previously issued Costs Orders in Docket No. 97-374-C are controlling. The
Commiss:on finds that its previously approved UNE rates should apply to the new
interconnection agreemnent. This arbitration proceeding is not the proper forum for
challenging UNE rates previously established. The Commission finds that the rates in
Docket No. 97-374-C were derived using TELRIC cost methodology and thus are
appropriate.
Ordering Paragraph:

The Commission finds that the rates previously established in Docket No. 97-374-
C are appropriate and should be utilized in the instant proceeding. The interconnection
agreement shall incorporate the rates established in Docket No. 97-374-C for each of the

identified elements.
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Issue 6(c
Should BellSouth be permitted to charge ITC*DeltaCom a disconnection charge
when BellSouth does not incur any costs associated with such disconnection?

A l -
BellSouth does not incur any costs associated with disconnection and thercfore
there should be no charge for disconnection. :

BellSouth Position:

This issue is not appropriate for arbitration because this Commission has
previously determined, in its generic UNE cost proceeding, that the disconnect costs
which are included in the nonrecurring rates, are appropriate. BellSouth should recover
disconne:tion costs in cases in which it incurs costs associated with disconnection.

i on:

I7C~DeltaCom contends that BellSouth is not entitled to charge an up-front
disconne:tion charge when no physical dis;connection of facilities occurs. (Wood, Tr.
Vol. 1 at 335) Mr. Wood also contended that BellSouth should not charge a disconnect
charge when the customer selects another local provider because “the disconnect from the
initial local service provider and the connect to the new local service provider are a singie
activity.” (Wood, Tr. Vol. 1 at 335)

BellSouth contends that ITC*DeltaCom is burdening this Commission with an
issue tha: the Commission has aiready decided. BellSouth testified that in Docket No.
97-374-C (the generic UNE cost proceeding), the Commission made a decision on
disconnect costs, the precise question ITC”DeltaCom is raising in Issue 6(c). According
to BellSouth, the Commission allowed BellSouth to recover its disconnect costs in the

initial installation price of the UNE, just as an end user customer pays for disconnect

costs in the installation price of a BellSouth retail service. BellSouth contends that Mr.
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Wood is seeking to have this Commission reverse its decision now, despite the fact that
ITCADeltaCom apparently did not deem the issue important enough to participate in the
UNE cost proceeding where this decision and other UNE pricing decisions were made.
(Vamner, Tr. Vol. 1 at 478-479; Caldwell, Tr. Vol. 1 at 566-67)

BeliSouth testified that the Commission’s decision on disconnect costs was the
right decision. According to BellSouth, it incurs costs to disconnect services provided to
CLECs, and it is appropriate to recover those costs in prices charged to CLECs. Any |
applicab e costs to disconnect UNEs are included in the rates adopted by the Commission
in its Cost Orders and are reflected in the rates contained in Exhibit AJV-1 to Mr,
Vamer’s testimony (Hearing Exhibit #10).

Upon consideration of this issue and the positions of the parties, the Commission
finds that its previous Costs Orders in Docket No. 97-374-C are controlling. The
Commission finds that its previously approved UNE rates should apply to the new
interconnection agreement. In Docket No. 97-374-C, the Commission, in establishing the
installation price of the UNE, found it appropriate to aliow recovery of the disconnect
costs. The Commission does not believe that the present arbitration proceeding is the
proper forum for chatlenging UNE rates previously established. The Commission finds
that the rates in Docket No. 97-374-C were derived using TELRIC cost methodology and
thus are appropriate.

QOrdering Paragraph:
BellSouth is entitled to charge ITC*DeltaCom a disconnection charge in cases in

which BellSouth incurs costs associated with such disconnection. Any applicable costs
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to discornect UNEs are included in the rates adopted by the Commission in Docket No.

97-374-C and should be incorporated into the partics’ interconnection agreement.

Issue 6(d);

What should be the appropriate recurring and nonrecurring charges for cageless
and shared collocation in light of the recent FCC Advanced Services Order No. FCC
99-48, issued March 31, 1999, in Docket No. CC 98-147?

A

Until BellSouth produces, and the Commission adopts, the results of a cost study
for cageless collocation consistent with the FCC’s TELRIC pricing rules, interim rates
should bz based on BellSouth’s rates for virtual collocation with appropriate adjustments
to remove costs associated with installation, maintenance and repair of ITC*DeltaCom’s
equipmeat.

BellSouth Position:

The Commission has previously determined, in Docket No. 97-374-C (generic
UNE cost proceeding) the recurring and nonrecurring rates that are applicable for
physical collocation, which are the same rates applicable to cageless and shared
collocation. Thus, with respect to these previously determined rates, there is no need for
further review. There are, however, some additional collocation elements that
ITC*DeltaCom may request for such collocation: specifically, fiber cross-connects and
fiber point of termination (“POT"”) bays. BellSouth has submitted cost studies and
proposed rates for these elements, consistent with the Commission’s Order in Docket No.
97-374-C. Finally, BellSouth is also proposing an interim rate for card key security
access tc collocation space, until such time as permanent rates can be established.

Di I
ITCADeltaCom contends that BellSouth does not have rates for cageless and
shared collocation. (Wood, Tr. Vol. | at 329) Thus, ITC*DeltaCom contends that until
appropriate rates are adopted, BellSouth should use BellSouth’s rates for virtual
collocation with appropriate adjustments to remove costs associated with installation,

maintenance and repair of ITC*DeltaCom’s equipment. (Wood, Tr. Vol. 1 at 329-330)
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BellSouth contends that the Commission adopted rates for physical collocation in
Docket No. 97-374-C.  According to BellSouth, BellSouth’s physical collocation rates, as
established by the Commission, appropriately apply to physical collocation whether an
arrangement is enclosed (caged) or unenclosed (cageless) or whether collocation is
shared. Mr. Vamer testified that rates have been established for floor space on a per
square foot basis and for power on a per amp basis. Cross-connect charges apply on a per
connection bésis, and entrance cable iristailation charges apply only if the CLEC requests
such installation. Because BellSouth structured the physical collocation elements in such
a manner, BellSouth contends that all of the piece parts required for cageless collocation
have estatlished rates. (Vamer, Tr. Vol. 1 at 480)

BellSouth further testified that since Docket No. 97-374-C, CLECs have
requested additional elements related to physical collocation, specifically wire cages and
fiber cross-connects. BellSouth witness Vamer explained that BellSouth did cost studies
for these rates consistent with the Commission’s cost orders in the generic UNE cost
proceeding. (Vamer, Tr. Vol. 1 at 480) According to BellSouth witness Ms. Caldwell,
the cost studies presented by BellSouth reflect both recurring and nonrecurring costs.
Recurring costs include both capital and non-capital costs. Capital costs are associated
with the purchase of an item of plant, i.e. an investment. They consist of depreciation,
cost of money, and income tax. Non-capital recurring costs are expenses uwci#d with
the use of an investment. These operating expenses consist of plant-specific expenses,
such as maintenance, ad valorem taxes and gross receipts taxes. Nonrecurring costs are

one-time expenses associated with provisioning, installing and disconnecting network
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capability. These costs typically include five major categories of activity: service
inquiries, service order, engineering, connect and test, and technician time. (Caldwell,
Tr. Vol. 1 at 565)

Ms. Caldwell testified that the Commission should accept BellSouth’s cost studies
because tae methodology is identical to that adopted by the Commission in the generic
UNE cost proceeding. In that proceeding the Commission ruled that “BellSouth has
submitted detailed cost studies, which we believe, as modified, comply with all
applicabl: legal standards.” (Order, Docket No. 97-374-C, at 40) Contrary to
ITC*DeltaCom'’s position, Ms. Caldwell explained, the recent Supremc Court ruling does
not alter the appropriateness of BellSouth's cost studies, because BellSouth adhered to
the guidelines of a TELRIC study when it filed its cost studies in Docket No. 97-374-C.
Specifically, Ms. Caldwell testified that BellSouth adhered to the following guidelines
which are still in place:

o Costs should reflect forward-looking network arqhitecnlre, engineering and materials
and equipment;

» Costs should be developed individually for each unbundled network element;

¢ Costs should be based on the particular materials, equipment, and installation
requirements associated with provisioning a specific unbundled network element, to
the greatest extent possible;

» Costs should be developed on state-specific characteristics and data;

e Costs should be complete, reflecting the full costs of installation as well as the inclusion

of shared and common costs. (Caldwell, Tr. Vol. 1 at 568-69)
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Moreover, according to Ms. Caldwell, BellSouth incorporated the adjustments to
BellSouth’s inputs that the Commission ordered in Docket No. 97-374-C. BellSouth
utilized a 10.86% cost of capital, the approved depreciation rates, and the Commission’s
4.79% common cost factor. Furthermore, BeliSouth used the adjusted fall-out factors of
5%. Thus, BellSouth contends that the cost studies filed by BellSouth in this proceeding
comport ‘with the adjustments the Commission ordered in the cost proceeding. (Caldwell,
Tr. Vol. | at §70-71)

Additionally, Mr. Vamer testified that it is necessary for BellSouth to offer an
interim rate for Security Access System in order to meet the requirements of the FCC’s
recent Advanced Services Order as it relates to the provision of collocation. The
Commission is aware that this security offering is an optional feature that the FCC has
required. According to Mr. Vamer, BellSouth proposes an interim rate, subject to true-up,
equal to the rate approved by the Florida Public Service Commission on April 29, 1998,
for Physical Collocation ~ Security Access System until a cost study for South Carolina
can be completed. The proposed interim rate is contained in Exhibit AJV-1 (Hearing
Exhibit No. 10). (Vamner, Tr. Vol. | at 480)

For these reasons, BellSouth contends that the Commission should order the
parties to adopt the rates for physical collocation previously established by the
Commission in Docket No. 97-374-C for cageless and shared collocation. Moreover,
BellSouth contends that the Commission should adopt the rates for wire cages and fiber
cross connects proposed by BellSouth in this proceeding as well as adopt the interim rate

proposed for Security Access. Finally, BellSouth contends that the Commission should
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adopt for Security Access System an interim rate, subject to true-up, equal to the rate
approved by the Florida Public Service Commission on April 29, 1998, for Physical
Collocation — Security Access System until a cost study for South Carolina can be
completed.

Upon consideration of this issue and the positions of the parties, the Commission
finds it appropriate to use the elements of physical collocation established in Docket No.
97-374-C as the rates for cageless and shared collocation. The Commission finds these
rates apply to physical collocation whether the collocation arrangement is caged or
cageless or whether the collocation is shared as the rates have been established for floor
space on a square foot basis and for power on a per amp basis. Further, the Commission
finds that the rates proposed for wire cages and fiber cross connects should be approved
as these rates were calculated using cost studies with methodology identical to that
adopted by the Commission in the generic UNE cost proceeding. The Commission has
previously found these studies to be TELRIC cost studies that comply with all federal and
state regulations and orders. The Commission also finds the interim rate proposed by
BeliSoutt. for the Security Access System to be reasonable and adopts the interim rate,
subject to true-up upon completion of a cost study for South Carolina.

Ordering Paragraph:

The parties shall adopt the rates for the elements of physical collocation
previously established by this Commission in Docket No. 97-374-C as the rates for
cageless and shared collocation, and shall incorporate such rates into the parties’

interconnection agreement. The parties shall also adopt BellSouth’s proposed rates for
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wire cages and fiber cross connects. Further for Security Access System, the parties shall
utilize as an interim rate, subject to true-up upon completion of a cost study for South
Carolina, the rate approved by the Florida Public Service Commission on April 29, 1998,

for Physical Collocation — Security Access System.

Should BellSouth be permitted to charge for ITC”DeltaCom conversions of
customers from resale to unbundled network elements? If so, what is the
appropriate charge?

A .

BellSouth should be required to convert a customer’s bundled local service to an
unbundled element or service and assign such unbundled element or service to
[TC*DeltaCom with no penalties, rollover, termination or conversion charges to
{TC*DeltaCom or the customer.

ion:

BellSouth is not obligated under the Act or FCC rules to convert a CLEC’s
customer from resale to UNEs at no cost. BellSouth is entitled to recover its reasonable
costs if it performs this function. More importantly, ITC*DeltaCom, and other CLECs,
should not be permitted to convert resale service to UNEs because this conversion would
in essence require BellSouth to provide a combination of UNEs, which the Act does not
obligate it to provide. Moreover, the UNEs that ILECs must provide on an individual,
much less combined basis will not be defined until the FCC all parts of completes its
Rule 319 proceeding.

Discussion:

ITC*DeltaCom contends that it is entitled to convert any services it purchased as
resale services to individual UNEs for no charge. (Wood, Tr. Vol. 2 at 255 — 256)
[TC*DeltaCom further contends that if BeliSouth is permitted to charge for this
conversion, the rate must be c;)st-based. (Wood, Tr. Vol. 2 at 255) BellSouth contends
that contrary to what ITC~DeitaCom is seeking in this proceeding, a CLEC cannot

convert resale service to individual UNEs; rather, the resale service would be converted
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to a combination of UNEs. BellSouth contends that it is not obligated under the Act to
combine UUNESs for CLECs at the sum of the individual UNE prices. According to
BellSouth, converting resale to combined UNEs at the sum of the UNE prices simply
would be an end run around the Act’s division between resale and UNEs and would
create an unjustified windfall for the CLEC. (Vamer, Tr. Vol. 1 at 481) After the Rule
319 proceeding,’ when the individual UNEs are defined, resold services that are
converted to UNE combinations will, by definition, recreate a BellSouth retail service.
According to BellSouth, UNE combinations that replicate resale should be priced at
resale rates. In summary, Mr. Vamer testified that if ITC DeltaCom wants “individual
UNEs, they could buy them. There’s no such thing as converting in that case.” (Varner,
Tr. Vol. 2 at 258)

Upon consideration of this issue and the positions of the parties, the Commission
concludes that there may be instances where a customer may be properly converted from
resale to 2 UNE based platform. When such a conversion occurs, there may, or may not,
be network changes aésociatcd with the conversion. BellSouth is entitled to recover its
reasonable costs incurred in converting the customer from resale to unbundleci network
clements Where there are no network changes associated with the conversion, the
Commission is aware that there may be administrative costs for which BeliSouth is
entitled to recovery. Therefore, BellSouth should be allowed to recover administfative

costs associated with a conversion where no network changes are required. If 2

* The Commission is aware of the FCC's September 5, 1999, press release on the Rule 319 proceeding.
The FCC's writien order may impact this proceeding.
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conversioa requires network changes, BellSouth should be allowed recovery of the costs
associatec with those network changes.
QOrdering Paragraph:

If ITC*DeltaCom converts customers from resale to unbundled network elements
and if no aetwork changes are required, BeliSouth should be allowed to recover its
administrative costs associated with that conversion. If ITC*DeltaCom converts
customers from resale to unbundled network elements and if network changes are

required to make the conversion, BeliSouth shall be allowed to recover the costs for the

network changes.

Issue 7(bMGi:
What procedures should be adopted for meet point billing?

A

ITC*DeltaCom Position;
MECAB and MECAD methods do not require ITC~DeltaCom to file NECA FCC Tariff
No. 4 anc thus ITC*DeltaCom should not be required to accept BellSouth’s proposed
default meet point billing parameters.

BellSouth seeks to have ITC~DeltaCom conform with the standard industry procedures,
to the extent possible, that have been in place for ILECs and IXCs since 1986. These
procedures are documented in the Multiple Exchange Carrier Access Billing (“MECAB™)
and Multiple Exchange Carrier Ordering Document (“MECOD™), each of which was
developed by the Ordering and Billing Forum (“OBF™) and are contained in the OBF
Guidelines.

Alternatively, BellSouth proposes that default parameters be used in lieu of the
National Exchange Carriers Association (“NECA") FCC Tariff No. 4 which is the
foundaticon for the MECAB and MECOD methods. Under this proposal, all meet point
arrangements will be billed on a multi-tariff, multi-bill method with the border
interconnection percentage (“BIP”) fixed at 95% BellSouth and 5% ITC”DeltaCom. The
interim method would be discontinued once ITC”DeltaCom becomes a member of
NECA and begins to use the NECA infrastructure (¢.g. MECAB and MECOD methods)
or when the industry develops a (better) alternative solution.
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Discussion:

The parties agree that the only issue regarding meet point billing that remains
between the parties is the means by which the parties will notify other interconnecting
companies of the meet point billing arrangements made between BellSouth and
ITC*DeltaCom. Meet point billing arrangements are the means by which companies
inform otaer interconnecting carriers of the terms of the companies’ interconnection
arrangem:nt. In other words, if both BeliSouth and ITC*DeltaCom are providing
services td AT&T, AT&T needs a means by which it can verify its bill for those services
and confirm the division of services between ITC*DeltaCom and BellSouth. (Scollard,
Tr. Vol. 1 at 597-98) Over the years, the industry has used the infrastructure surrounding
the NECA FCC Tariff No. 4 to provide the requisite information. (Scollard, Tr. Vol. | at
598)

ITC*DeltaCom contends that it should not be requifed to become a2 member of
NECA in order to conduct meet point billing. ITC*DeltaCom contends such an
arrangement is not necessary because [TC*DeltaCom does not jointly provide dedicated
facilities with BellSouth. (Moses, Tr. Vol. 2 at 264) BellSouth contends that
ITC*DeltaCom’s propésal is unworkable because the relevant issue is how a third party
will find out the terms of the arrangement between BellSouth and ITC*DeltaCom; the
terms of -he actual arrangement between BeliSouth and ITC*DeltaCom are irrelevant to
this issue. (Scollard, Tr. Vol. 2 at 265) According to BellSouth, the MECAB and
MECOD methods are based on the industry guidelines and will efficiently handle the

information needs of all impacted companies. BellSouth believes that ITC*DeltaCom’s
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refusal to become a member of NECA will create a myriad of adrninistrétive
complications. In an effort to compromise, however, BellSouth has proposed to
[TC*DeltaCom an interim arrangement that can be used in lieu of NECA processes. As
explained by BellSouth witness Scollard, under this proposal all meet point arrangements
will be billed based on 2 multi-tariff, multi-bill method with the border interconnection
percentage (“BIP") fixed at 95% BellSouth and 5% ITC*DeltaCom. Under this proposal,
all impacted companies will have a reasonable opportunity to have the information
necessary 1o validate the bills received from both BellSouth and ITC*DeltaCom.
BellSouth testified that this interim method would be discontinued once ITC*DeltaCom
begins to use the NECA infrastructure or when the industry develops an alternative
solution. (Scollard, Tr. Vol. 1 at 598-99)

Be.ISouth contends that ITC*DeltaCom’s refusal to conform to industry practice
will not just impact its mlqicmhip with BellSouth, but will impact the business of all the
carriers who do business with both BellSouth and ITC*DeltaCom. For these reasons,
BellSouth asked the Commission to order ITCDeitaCom to accept BellSouth’s
proposals for meet point billing.

Upon consideration of this issue and the positions of the parties, the Commission
finds that meet point billing is not necessary. The record establishes that ITC*DeltaCom
provides 100% of the transport fécilitics to the BellSouth tandem. Therefore, the meet
point billing percentage is 100% ITC*DeltaCom and 0% BellSouth. Thus the
Commission concludes there is no need to adopt procedures for transport meet point

billing in the interconnection agreement.
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Ordering Paragraph:
The Commission finds that there is no need to file meet point billing percentage.

Since ITC*DeltaCom provides 100% of the transport facilities to the BellSouth tandem,

there is no need to adopt meet point billing procedures in the interconnection agreement.

(iv):
Which party should be required to pay for the Percent Locai Usage (PLU) and
Percent Interstate Usage (PIU) audit, in the event such audit reveals that either
party was found to have overstated the PLU or PIU by 20 percentage points or
more? ’

A

The party seeking the audit should pay under all circumstances.

BeliSouth Position:

BellSouth agrees that the party requesting an audit should be responsible for the
costs of the audit, except in the event the audit reveals that either party is found to have
overstated the PLU or PIU by 20 percentage points or more, in which case that party
should be required to reimburse the other party for the costs of the audit. This proposal
does not constitute a penalty because the costs are those actually incurred in performing
the audit.

Discussion:

ITC*DeltaCom contends that in all cases, the party that requests an audit should
be the party that pays for the audit. (Rozycki, Tr. Vol. 2 at 267) BellSouth contends that
a party who overstates the PLU or PIU by 20 percentage points or more should pay for
the cost of the audit. (Vamer, Tr. Vol. 2 at 268) BellSouth contends that its proposal is
supported by industry practice. Mr. Vamer testified that PLU and P[U reporting are an
integral part of parties’ interconnection with one another’s networks, and is done
essentially on the honor system. In an ideal world, according to BellSouth, neither party

would need to audit the reports of the other. BellSouth contends that if, howyever, one
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party overstates PLU or PIU by more than 20 percentage points, questions about
reliability and good faith are raised. In those circumstances, according to BellSouth,
audits will need to be conducted and costs will be incurred. BellSouth testified that those
costs should be paid by the cost causer, i.e. the party that overstates the PLU or PIU.
BeilSouth contends that this proposal is not, as [TC*DeltaCom contends, akinto a
penalty provision because BellSouth is proposing only that actual costs incurre;l be
reimbursed. .Mr. Vamer testified that BellSouth is not seeking to impose a deterrent in
the form of a punitive payment on ITC*DeltaCom. (Vamer, Tr. Vol. 1 at 482) Thus,
according to BellSouth, its proposal is not improper.

Upon consideration of this issue and‘thc positions of the parties, the Commission
concludes. that the position espoused by BellSouth is reasonable. The Commission finds it
reasonable that the party which requests the audit to pay for the audit. Furthermore, the
Commission concludes that the provision that requires a party who overstates the PLU or
PIU by more than 20 percentage points to be fair and reasonable in light of the fact that
PLU and PIU reporting is done so on the honor system. The Commission finds that this
position is not a penalty provision for poor performance as suggested by ITC*DeltaCom.
This position of requiring a party who overstates the PLU or PIU by more than twenty
percentage points is not intended as punitive but is intended to encourage the parties to

accurately and honestly make their accounting reports.
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Ordering Paragraph:
Tte Commission orders that the party seeking the audit of PLU or PIU reporting
will pay for the audit, except that if the audited party is found to have overstated the PLU

or PIU by 20 percentage points or more, the audited party will pay for the audit.

Issue 8(b):
Should the losing party to an enforcement proceeding or proceeding for breach of
the interconnection agreement be required to pay the costs of such litigation?

A L 3 .

The losing party to an enforcement proceeding or proceeding for breach of the
interconnection agreement should pay the costs of such litigation to ensure that frivolous
lawsuits are not brought and to deter BellSouth from gaming the regulatory process by
forcing ITC*DeltaCom to bring enforcement actions at its own expense.

BellSouth Position:

This issue is not appropriate for arbitration. The Act does not address, much less
discuss, fee provisions. There is no statutory obligation for BellSouth to agree to a “loser
pays” arrangement, and thus the issue should not be arbitrated. Moreover, the inclusion
of a “loser pays” provision would have a chilling effect on both parties to the agreement
to the extent that even meritorious claims may not be filed.

Discussion:

ITC*DeltaCom contends that the agreement should include an attomeys’ fee
provision that obligates the losing party in an enforcement proceeding to pay the fees of
the prevailing party. (Rozycki, Tr. Vol. 2 at270) Mr. Rozycki stated that a “loser pays”
provision will prevent a party from filing frivolous lawsuits or complaints. (Rozycki, Tr.
Vol. 2 at 270) According to BellSouth, a “loser pays” provision would have a chilling
effect on claims before state commissions. BellSouth believes that with the current
uncertainty in the regulatory and legal landscape, there are often questions of

interpretation and enforcement in which state commissions should be involved. (Vamer,
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Tr. Vol. 2 at 271) Moreover, according to BellSouth, often there is no clear winner or
loser in regulatory proceedings, so that a “loser pays” provision would in all likelihood
do no mo-e than generate additional litigation over who should pay the attorneys’ fees.
(Vamer, Tr. Vol. 1 at 483-4)

BellSouth states that it will agree to appropriate language regarding jurisdictional
issues that would allow the parties to seek damages under the Agreement from the courts.
BeliSouth contends that the parties should agree at the time they execute the
interconnection agreement the forum in which disputes will be resolved. Such language
is standard contract language which gives the parties certainty as to how and where
disputes will be resolved. As explained by Mr. Vamer, these provisions help prevent the
potential for “forum shopping” as well as the potential for inconsistent decisions under
the agreement. (Varner, Tr. Vol. 1 at 483-4)

Upon consideration of this issue and the positions of the parties, the Commission
finds that a form of the “loser pays” provision should be included. Therefore, the
Commission concludes that the proper “loser pays” provision should include language
that the “loser pays” only in those cases where the outcome is clear and ‘the.re is a clear
winner in the proceeding. The Commission believes that the provision as adopted herein
will have the desired effect of thwarting frivolous litigation but will not have the chilling

effect on claims before state commissions as suggested by BellSouth.
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Ordering Paragraph:
The Commission directs the parties to include a “loser pays™ provision in the
interconnection agreement, but the provision should include the caveat that the “loser

pays” only in those cases where the outcome is clear and there is a clear winner and loser.

*

Should language covering tax liability be included in the interconnection agreement,
and if so. should that language simply state that each Party is responsible for its own
tax liability?

Language covering tax liability is not necessary in the interconnection agreement.
If such language must be included, the language should specify that the parties implement
the contract consistent with applicable tax laws. Each party should bear its own tax
liability.

Tax issues are not addressed in Sections 251 or 252 of the Act. Thus, this issue is
not subject to arbitration under Section 252 of the Act. If the Commission chooses to
address this issue, the Commission should order that the parties include language in the
agreement that clearly defines the respective duties of each party in the handling of tax
issues :

Discussion:

I'TC~DeltaCom contends that it is unnecessary to have tax language in the
interconnection agreement. (Rozycki, Tr. Vol. 2 at 272) It ﬁnha contends that if the
Commission deems such language appropriate, the language should be simple and require
only that each party should obey all applicable tax laws and bear its own tax liability.
BellSouth contends that neither Sections 251 nor 252 of the Act address tax liability and
that consequently, this issue should be left to negotiation by the parties and should not be

arbitrated. BellSouth contends that if the Commission chooses to address this issue, it
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should order the parties to include lmguaéc in the agreement that clearly defines the
respective duties and obligations of each party with respect to tax issues. (Vamer, Tr.
Vol. 2 at 273) BellSouth contends that its proposed tax language is based on its
experiences with tax matters and liability issues in connection with the parties’
obligations under interconnection agreements.

Upon consideration of this issue and the positions of the parties, the Commission
concludes that each party should be responsible for its own tax liability. The Commission
believes that tax liability should be assessed outside the interconnection agreement, but if
- the parties desire a pmvfsion in the interconnection agreemcht, the provision should
simply provide that each party will be responsible for its own tax liability.

Qrdering Paragraph;

The Commission orders that a provision regarding tax liability in the

interconr.ection agreement, if any, should simply require each party to be responsible for

its own tax liability.

(3

Should BellSouth be required to compensate ITC~DeltaCom for breach of material
terms of the contract?

A .

ITC*DeltaCom secks performance penalties from BellSouth when BellSouth fails
to meet certain performance benchmarks.

_ This issue is not appropriate for Section 252 arbitration. Moreover, the South
Cax:olm; Commission has previously determined that it “lacks the Jjurisdiction or
lcggslagvely—granted authority to impose penalties or fines” in the context of an
arbitraticn proceeding. Finally, ITC*DeltaCom’s proposal represents a supplemental
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- enforcement scheme that is inappropriate and unnecessary. ITC*DeltaCom has adequate
legal recourse in the event BellSouth breaches its interconnection agreement. For further
information, see BellSouth’s position on Issue 1(a).

Discussion:

ITC”DeltaCom requests inclusion in the interconnection agreement of a provision
that recognizes a2 material breach of the interconnection agreement will give rise to
liability. According to Mr. Rozycki, this provision is related to ITC*DeltaCom’s
proposed pc:"formance guarantees and will compensate ITC*DeltaCom for BellSouth’s
failure to comply with the interconnection agreement, particularly for a failure to comply
with performance measurements. (Rozycki, Tr. Vol. 2 at 276) BellSouth contends that
the issue of compensation for breach of contract, penalties or liquidated damages is not
appropriate for arbitration. According to BellSouth, neither Section 251 nor 252 of the
Act obligate BellSouth to pay penalties for a breach of the interconnection agreement.
Moreover, BellSouth contends that the Commission has already found that it “lacks the
jurisdiction to impose penalties or fines” in the context of an arbitration proceeding. (See
Order No. 97-189, Docket No. 96-358-C (AT&T arbitration), 3/10/97, at 6). Even if the
Commission could award penalties, BellSouth contends that the incorporation of
ITC*DeltaCom’s proposal into the agreement is unnecessary. According to BellSouth,
South Carolina law and Commission procedures are available and are adequate to address
any breach of contract situation should it arise. (Varner, Tr. Vol. 1 at 486)

Upon consideration of this issue and the positions of the parties, the Commission
adopts BellSouth’s position as appropriate. This Commission has previously found in this

Order, as well as in a previous arbitration order (See Order No. 97-189, Docket No. 96-




DOCKET NO. 1999-259-C — ORDER NO. 1999-690
OCTOBEFR. 4, 1999
PAGE 105

358-C, March 10, 1997, at 10) that it lacks jurisdiction to impose penalties. In his
testimony before the Commission, Mr. Rozycki referred to the compensation from this
provision as “penalties.” (Rozycki, Tr. Vol. 2 at 277) Further, the Commission believes
that South Carolina law and Commission procedures are adequate to address any breach
of contract issues that arise and provide the proper redress to ITC*DeltaCom should a
breach of the interconnection agreement occur. Therefore, the Commission declines to
require a provision in the interconnection agreement that requires BellSouth to
compensate ITC*DeltaCom for breach of material terms of the contract.

Qrdering Paragraph:

As the Commission has determined that it lacks jurisdiction to impose penalties or
fines in the context of an arbitration proceeding and as South Carolina law and
Commission 'proccdums adequately address any breach of contract issues that arise, the
Commission will not require inclusion of the requested provision in the interconnection

agreement.

IV. CONCLUSION
This Order is enforceable against ITC*DeltaCom and BellSouth. BeliSouth
affiliates which are not incumbent local exchange carriers are not bound by this Order.
Similarly, ITC*DeltaCom affiliates are not bound by this Order. This Commission cannot
force contractual terms upon a BellSouth or ITC*DeltaCom affiliate which is not bound

by the 1996 Act.
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This Order shall remain in full force and effect until further Order of the
Commission.

IT I3 SO ORDERED.

BY ORDER OF THE COMMISSION:

%f—f Vs M/
Chairman
ATTEST:

s Z vl

Executive Difector

(SEAL)



REQUEST:

RESPONSE:

BellSouth Telecommunications, inc.
FPSC Docket No. 000075-TP
Staffs 1% Set of Interrogatories
January 20, 2001

item No. 1

Page 1 of 1

PUBLIC

In the direct testimony of David P. Scollard, page 5, beginning at
line 7, he states that “BellSouth has not been able to obtain the
ISP numbers used by ALECs in generating bills sent to
BellSouth.” What ALECs has BellSouth specifically asked to
provide such information and when?

On many occasions, BellSouth has requested that ALECs
provide the telephone numbers that ALECs are using to serve
ISPs. Many of these occasions were not documented and can
not be recalled. However, several specific examples of this are
as follows:

XXXXXX - January, 2001 (some telephone numbers provided)
XXXXXX - (2000) Indicated that it did not serve ISPs.
XXXXXX — (1998) Indicated that they served no ISPs
XXXXXX - (1999) - Refused to provide list of ISP numbers.
XXXXXX — (1998) Refused to provide ISP numbers.

XXXXXX ~ (1998) Refused to provide ISP numbers.

RESPONSE PROVIDED BY: David Scollard

Manager
600 N 19" St.
- Birmingham, AL 35203



BeliSouth Telecommunications, Inc.
FPSC Docket No. 000075-TP
Staff's 1% Set of Interrogatories
January 20, 2001

ltem No. 2

Page 1 of 1

REQUEST: In the direct testimony of David P. Scollard, page 5, beginning at
line 13, he contends that ALECs should be required to provide
BellSouth with ISP telephone numbers.

a) Does BeliSouth know which numbers it serves are ISP
numbers?

b) If the response to (a) is negative, by what means do you
believe it would be appropriate to obtain such information?

RESPONSE:

a) Yes. However, since ISPs order the same services that are
provided to BellSouth’'s end users, it is impossible to
determine from BellSouth’s own records which of the
services are being used to provide ISP service to end users
and which are not. Therefore, BellSouth obtains these
numbers by searching the internet and recording the
numbers that are found into a database. A more accurate,
efficient and timely method would be for the ISP to provide
notice of those facilities being used to provide ISP service to
end users.

b) See response to (a) above.

RESPONSE PROVIDED BY: David Scollard
Manager
600 N 19" St.
Birmingham, AL 35203



BellSouth Telecommunications, Inc.
FPSC Docket No. 000075-TP
Staff's 1% Set of Interrogatories
January 20, 2001

ltem No. 3

Page 1 of 1

REQUEST: In the rebuttal testimony of AT&T witness Lee Selwyn, page 28, line
5, he contends that the methodology suggested by witness Scollard
for determining what traffic is ISP traffic based solely on the
average call duration.

a)
b)

c)

d)

RESPONSE:a)

b)

Does BellSouth agree with witness Selwyn'’s statement?

in determining whether traffic of long duration is in fact ISP
traffic, does BellSouth take any steps to verify that that is the
case?

if the response is affirmative, please describe the actions taken
by BellSouth.

Once BellSouth determines that a particular phone number is
assigned to an ISP, what action is take by BellSouth to
determine whether that number assignment has changed, or
whether it is still an ISP number?

No. BellSouth is advocating a process by which each call,
regardless of duration, is identified as being a call to an ISP
provider by accessing a database which contains the telephone
numbers used by ISPs to provide service to their customers.

For billing purposes, BellSouth does not use the duration of cails
to identify the traffic as being an ISP call. For pumposes of
verifying reciprocal compensation charges on invoices sent by
ALECs to BellSouth, BeliSouth estimates the amount of ISP
traffic contained on those invoices by looking at average call
durations for entire NPA-NXX's belonging to the ALECs.

c) The call patterns for known ISP numbers are studied to validate

d)

that the thresholds used to estimate ISP traffic by NPA/NXX are
reasonable.

Periodically, BellSouth goes back through its list of telephone
numbers to insure that these numbers are still being used by
ISPs by searching the internet and by placing test calls to
analyze the tones returned as the call is made.

RESPONSE PROVIDED BY: David Scollard

Manager
600 N 19™ St
Birmingham, AL 35203
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REQUEST:

RESPONSE:

BellSouth Telecommunications, Inc.
FPSC Docket No. 000075-TP
Staff's 1% Set of Interrogatories
January 20, 2001

item No. 4

Page 1 of 1

In the rebuttal testimony of David P. Scollard, page 2, beginning
at line 19 and continuing on page 3, he describes situations in
which “line level information” is reported and made accessible to
other local service providers.

a)

b)

a) Please define “line level information.”

b) In any of the examples discussed, does the mechanism use
rely upon information provided by end users regarding the
purpose for which they used the service they obtain from
the LECs?

Line level information would be data associated with a
particular telephone number being served by a Local
Exchange Company (LEC) or Interexchange Company (IXC).
Examples of this type of information would be type of facility,
the LEC serving the telephone number, whether the telephone
number has authorized collect or third number calls be placed
against the number, the Location Routing Number in the case
of ported numbers, etc.

Yes. In the case of the data base supporting callmg card and
collect calling, the end user provides the information as to
whether or not the telephone number is to be used to support
these services. In addition, the newly developed database
described on page 3 of Mr. Scollard’s rebuttal testimony will
‘contain information describing how a local exchange carrier or
wireless carrier uses its facilities (or the facilities of another
carrier) to provide end user services. For example, an ALEC
will indicate whether it is providing local service to an end user
via resold facilities or unbundled network elements. In the
same manner, an ISP could indicate whether it is using the
facilities ordered by BellSouth to provide an ISP service to end
users.

RESPONSE PROVIDED BY: David Scollard

Manager
600 N 19" St.
Birmingham, AL 35203
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BellSouth Telecommunications, Inc.
FPSC Docket No. 000075-TP
Staff's 1 Set of Interrogatories
January 20, 2001

item No. 5

Page 1 of 1

REQUEST: In the rebuttal testimony of David P. Scollard, page 3, beginning
at line 20, he states, “Since the beginning of local competition
there has been an ever-increasing need for each carrier to
provide information about the customers it serves.” Please
provide an example of an instance, other than ISP traffic, where
a customer is required to provide information about the purpose
to which it puts a telecommunications service for your use or for
provision to another carrier.

RESPONSE: See BellSouth’s reply to Staff's 1% Set of Interrogatories item

No. 4b. )
RESPONSE PROVIDED BY: David Scollard
Manager
600 N 19" St.

Birmingham, AL 35203



REQUEST:

RESPONSE:

BellSouth Telecommunications, Inc.
FPSC Docket No. 000075-TP
Staff's 1% Set of Interrogatories
January 20, 2001

ltem No. 6

Page 1 of 1

In the direct testimony of Beth Shiroishi, page 9, beginning at
line 15, she states, “In accordance with the Act, the purpose of
reciprocal compensation is to ensure that each carrier involved
in carrying a local call compensated for its portion of that calil.”
Please provide the cite for the document to which witness
Shiroishi is referring.

Section 251(b)(5) of The Act prescribes reciprocal
compensation for the transport and termination of
telecommunications. Section 252(d)(2)(A) discusses charges
for transport and termination of traffic.

Paragraphs 1027 through 1040 of the FCC’s August 1996 Local
Interconnection Order (CC Docket No. 96-98) address these
specific portions of the Act.

RESPONSE PROVIDED BY: Beth Shiroishi

Manager
675 West Peachtree Street
Atlanta, GA 30375




REQUEST:

RESPONSE:

BellSouth Telecommunications, Inc.
FPSC Docket No. 000075-TP
Staff's 1% Set of Interrogatories
January 20, 2001

item No. 7

Page 1 of 1

In the direct testimony of Beth Shiroishi, page 9, beginning at
line 21, she describes the diagrams in exhibit ERAS-2. Do
these diagrams presume that an ISP is a carrier rather than an
end user? If the response is affimative, what is the basis for
this presumption?

The diagram does not presume the ISP to be a carrier or an end
user. The diagram is merely illustrating that the ISP uses the
LEC’s network in the same manner that an IXC does. The
testimony describing the diagrams makes clear that due to the
access charge exemption, the LEC is compensated for the
access service it provides to the ISP by the business rates it
charges the ISP.

RESPONSE PROVIDED BY: Beth Shiroishi

Manager
675 West Peachtree Street
Atlanta, GA 30375



REQUEST:

RESPONSE:

BellSouth Telecommunications, Inc.
FPSC Docket No. 000075-TP
Staff's 1 Set of Interrogatories
January 20, 2001

ltem No. 8

Page 1 of 1

Refer to exhibit ERAS-2

a) In Diagrams C and D, would the calls depicted terminate
with another end user, as shown in Exhibit ERAS-1?

b) If the response to (a) is affirmative, why is the other end user
excluded from the diagram?

a) The calls would go on to an ultimate destination, an end user
in the Diagram C, and most probably a website in Diagram D.
b) The end user and World Wide Web are excluded because
the diagram is illustrating inter-carrier compensation. The
meaning behind the diagram would not change if an end user
were shown on the other end of Diagram C or website on the
other end of Diagram D.

RESPONSE PROVIDED BY: Beth Shiroishi

Manager
675 West Peachtree Street
Atlanta, GA 30375
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BeliSouth Telecommunications, Inc.
FPSC Docket No. 000075-TP
Staffs 1 Set of Interrogatories
January 20, 2001

item No. 9

Page 1 of 1

REQUEST: In the direct testimony of Beth Shiroishi, page 10, beginning at
line 14, she discusses host computers. Later, at line 18, she
discusses Internet websites.

a) Is a host computer an end user?

b) in an Internet website an end user?

¢) If the response is affirmative to either a) or b), please state
authoritative support for BeliSouth’s position.

RESPONSE: a) No.
b) No, but it is the ultimate destination of the cali.
c) N/A.

RESPONSE PROVIDED BY: Beth Shiroishi
Manager
675 West Peachtree Street
Atlanta, GA 30375



REQUEST:

RESPONSE:

BeliSouth Telecommunications, Inc.
FPSC Docket No. 000075-TP
Staff's 1% Set of Interrogatories
January 20, 2001

item No. 10

Page 1 of 1

In the direct testimony of Beth Shiroishi, page 21, beginning at
line 17, she states that “In fact, the payment of reciprocal
compensation for ISP-bound traffic discourages the deployment
of any technology that does not generate reciprocal
compensation.”

a) Does xDSL traffic generate reciprocal compensation? In
formulating your response, please consider whether xDSL
may be used for purposes other than Internet service.

b) If the response to (a) is negative, do you believe ISPs are
discouraged from offering xDSL because it is not subject to
reciprocal compensation?

a) The portion of the DSL service which is not the high
frequency spectrum portion of the service could generate
reciprocal compensation when a local call is completed over it
which was sent to another carrier's network. The high
frequency spectrum portion of the service is provided over a
dedicated facility, and therefore would not generate reciprocal
compensation.

b) ISPs are not necessarily discouraged from offering xDSL.
However, ALECs who base a large portion of their business
plan on obtaining reciprocal compensation from dial-up ISP-
bound traffic may be discouraged from deploying xDSL.

RESPONSE PROVIDED BY: Beth Shiroishi

Manager
675 West Peachtree Street
Atlanta, GA 30375




BellSouth Telecommunications, Inc.
FPSC Docket No. 000075-TP
Staff's 1% Set of Interrogatories
January 20, 2001

Item No. 11

Page 1 of 1

REQUEST: In the rebuttal testimony of Beth Shiroishi, page 4, line 2, she
states “A dial-up call to an ISP is an information service.”
Please clarify whether the dial-up call is an information service
or whether the service the ISP provides is an information
service.

RESPONSE: The two are inseparable: the provision of the enhanced ISP
service is provided via the dial-up call.

RESPONSE PROVIDED BY: Beth Shiroishi
Manager
675 West Peachtree Street
Atlanta, GA 30375
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BellSouth Telecommunications, Inc.
FPSC Docket No. 000075-TP
Staff's 1% Set of Interrogatories
January 20, 2001

Item No. 12

Page 1 of 1

REQUEST: If an end user calls an ISP located in an area where EAS
charges apply, such as twenty-five cent plan charges, will that
end user be charged the EAS charge for the call?

RESPONSE: BellSouth's end user customers are billed EAS charges in
accordance with BellSouth’s approved tariffs.

RESPONSE PROVIDED BY: ‘Beth Shiroishi
Manager
675 West Peachtree Street
Atlanta, GA 30375



BellSouth Telecommunications, Inc.
FPSC Docket No. 000075-TP
Staff's 1 Set of Interrogatories
January 20, 2001

item No. 13

Page 1 of 1

REQUEST: In the rebuttal testimony of Beth Shiroishi, page 4, line 4, line 8,
she refers to the 1983 access charge exemption. Please
provide the cite for the document to which she is referring.

RESPONSE: In the Matter of MTS and WATS Market Structure, CC Docket
No. 78-72, Phase | (Released August 22,1983). Additionally, the
Introduction to the July 17, 1987 Notice of Proposed
Rulemaking (In the Matter of Amendments of Part 69 of the
Commission’s Rules Relating to Enhanced Service Providers,
CC Docket No. 87-215) described the 1983 access charge

exemption.
RESPONSE PROVIDED BY: Beth Shiroishi
Manager
675 West Peachtree Street

Atlanta, GA 30375



BellSouth Telecommunications, Inc.
FPSC Docket No. 000075-TP
Staffs 1% Set of Interrogatories
January 20, 2001

item No. 14

Page 1 of 1

REQUEST: In the rebuttal testimony of Beth Shiroishi, page 5, line 24, she
refers to some potential differences in switching equipment
used. Please describe the differences to which she is referring.

RESPONSE: An ALEC choosing to exclusively serve ISPs could deploy
- scaled-down switches, often referred to as “softswitches.”
These switches do not have all the features and functionalities
of a traditional switch, but are instead designed exclusively to
funnel dial-up traffic to ISPs. The cost of these “softswitches” is
dramatically less than conventional switches.

RESPONSE PROVIDED BY: Beth Shiroishi
- : Manager
675 West Peachtree Street
Atlanta, GA 30375




BellSouth Telecommunications, Inc.
FPSC Docket No. 000075-TP
Staff's 1% Set of Interrogatories
January 20, 2001

ltem No. 15

Page 1 of 1

REQUEST: If the FCC issues an order that is permissive with regard to any
mechanism it prescribes for ISP traffic compensation, that is, an
order which allows states to determine how termination of ISP
traffic should be compensated, what action does BeHSouth
believe this Commission should take?

RESPONSE: This Commission should continue on with this Docket and find
that bill-and-keep is the appropriate compensatlon mechanism
for ISP-bound traffic.

RESPONSE PROVIDED BY: ' Beth Shiroishi
Manager
675 West Peachtree Street
Atlanta, GA 30375
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REQUEST:

RESPONSE:

BellSouth Telecommunications, Inc.
FPSC Docket No. 000075-TP
Staff's 1% Set of Interrogatories
January 20, 2001

item No. 16

Page 1 of 1

In the rebuttal testimony of Beth Shiroishi, page 7, beginning at
line 15, she contends that “local exchange monthly rates paid by
end user customers were never intended to recover costs
associated with providing access service and were established
long before the Internet became popular.”

a) Have new services, such as Caller ID, come about since the
establishment of the access charge exemption for
information services?

b) If the response to (a) is affirmative, is your company
permitted to increase rates on those services in Florida?

c) Please provide a comparison between the average revenue
received from local service per residential customer in 1983
and the average revenue per local customer received today.
In formulating your response, please consider that a
customer may have more than one access line. Please
provide by account, and by access line, if possible.

a) Yes. ,

b) BellSouth is permitted to increase rates 6% per year on non-
basic service offerings.

c) See attached.

RESPONSE PROVIDED BY: Beth Shiroishi

Manager
675 West Peachtree Street
Atlanta, GA 30375

Tom Lohman

Director

675 West Peachtree Street
Atlanta, GA 30375




BellSouth Telecommunications, inc.
FPSC Docket No. 000075-TP
Staffs 1* Set of Interrogatories
January 30, 2001

tem No. 16 ¢

Page 1 of 1

ATTACHMENT

525
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BeliSauth Telecommunications, inc.

FPSC Docket No. 000075-TP
Staff's 1st Set of interrogalories

January 20, 2001
Iltem No. 16¢
Attachment

COMPARISON OF AVERAGE REVENUE RECEIVED FROM LOCAL SERVICE
PER RESIDENTIAL CUSTOMER FOR 19883 AND 2000

Average
Rev per Tot

3 Li 2000

Account Description 1983 Ami‘_r_ug 2000
5001 Basic Area $ 500440436 $ 1223 $ 570,205484
5002 Optional Extended Area ¢ 103,219,734
5050, 5060 Other Excluding Vertical Services 57,524,862 $ 1.38 77,464,822
5060.1200 Vertical Services * 430,313,833
Total 566,965,298 $ 1361 $1,181,203,873
Tdtal Residence Access Lines including additional lines 3,472,344 * 4,696,566
Total Residence Access Lines excluding additional lines 3,813,839

Avaerago

Average
Rev per

Rev per Tot Access Line
Access Line Excl 2nd lines

(R XX N

1012 $
183 §
137 §
764 §

209 §

* Optional extended area and vertical services for 1983 are not identified separately and were included with basic area

and other.

* Second lines are not identified separately and are included in 1983 access lines.

¢ Revenues for 1983 and 2000 includes revenue from second lines.

12.46
2.26
1.69
940

25.81



BeliSouth Telecommunications, Inc.
FPSC Docket No. 000075-TP
Staffs 1% Set of Interrogatories
January 20, 2001

Item No. 17

Page 1 of 1

REQUEST: How may arbitrations and complaints between BellSouth and
other parties regarding ISP traffic have been brought before the
Florida Public Service Commission? Please list them by docket
number.

RESPONSE: Pending Dockets before the FPSC are:

Complaints
Florida Docket Nos. 971478/980184/980495-TP/980499-TP

Florida Docket No.
Florida Docket No.
Florida Docket No.
Florida Docket No.
Florida Docket No.

Arbitrations

Florida Docket No.
Florida Docket No.
Florida Docket No.
Florida Docket No.
Florida Docket No.
Florida Docket No.
Florida Docket No.
Florida Docket No.
Florida Docket No.
Florida Docket No.

981008-TP
990874-TP
991267-TP
991534-TP
001810-TP

990691-TP
980750-TP
991220-TP
991854-TP
000636-TP
000649-TP
000828-TP
000907-TP
001568-TP
010098-TP

RESPONSE PROVIDED BY: Beth Shiroishi
Manager
675 West Peachtree Street

Atlanta, GA 30375
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REQUEST:

RESPONSE:

BellSouth Telecommunications, Inc.
FPSC Docket No. 000075-TP
Staffs 1% Set of Interrogatories
January 20, 2001

Item No. 18

Page 1 of 1

In the rebuttal testimony of Beth Shiroishi, page 12, line 11, she
states that “a LEC could deploy less costly switches that are
used exclusively for ISP-bound traffic.”

a) Please describe the less costly switches that are referred to
in the testimony.

b) Does BellSouth use less costly switches to route ISP traffic
to its affiliate, BellSouth.net?

c) Please provide a comparison of the difference in costs
between such less costly switches and the switches used for
other circuit-switched traffic.

a)PSX6000/GSX9000, Lucent 7RE, and Cisco’s Media Gateway
are examples of Softswitches. Nortel CVX1800, Lucent
MaxTNT, and Cisco 5300 and 5400 are examples of Remote
Access Switching equipment.

b) No. BellSouth has begun research about the possibility of
using some of these type switches in our architecture.
However, BellSouth faces the challenge of having to integrate
this into our existing network and of having to serve all type of
customers. As such, BellSouth has not at this time determined
whether or not it will be able to utilize such architecture.

¢) Since BellSouth has not utilized this type architecture, we do
not have cost data. Attached, however, is an ex parte recently
filed with the FCC. The ex parte includes a report prepared by
analysts at Morgan Stanley Dean Witter which focuses on Pac-
West Telecom and includes information on such switching
costs.

RESPONSE PROVIDED BY: Beth Shiroishi

Manager
675 West Peachtree Street
Atlanta, GA 30375
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BellSouth Telecommunications, Inc.
FPSC Docket No. 000075-TP
Staff's 1* Set of Interrogatories
January 20, 2001

item No. 18

ATTACHMENT



RECEIVED BELLSOUTH

FEB 1 2001
EX TARTE OR LATE FiLED
Setient o o7 W SR rorrbimt it
132215t Swner NW Fedemat Roguistory Atews
Washwegon, D ¢ 200081080
A0 30
robert Diaubelisoum com Fou 202 403-0631
February 1, 2001

o ik

Ms. Magalie Roman Salas

Secretary

Federal Communications Commission
The Porais

445 12” Street, S.W., Room TWB-204
Washington, D.C. 20554

Dear Ms. Salas:

Today | sent the attached letter to Dorothy Attwood, Chiet of the Common
Carrier Bureau. i, along with Gary Phillips from SBC and Whit Jordan from
BeliSouth, also met with Glenn Reynolds, Tamara Preiss, Adam Candeub and
Rodney McDonald from the Common Carrier Bureau and discussed the contents
of the attached letter with them.

In accordance with Section 1.1208(b)(1). | am filing two copies of this notice in
the docket identified above. If you or your staff have any questions, please do
not hesitate to call me.

Sincerely,
Robert T. Blau
Attachment
It .-:‘C_CZ:LL__.

cc:  Dorothy Attwood Kyle Dixon LoLE

Glenn Reynolds Rebecca Beynon

Tamara Praiss Jordan Goldstein

Adam Candeub Denna Shetler

Rodney McDonald Jack Zinman
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BELLSOUTH

SeliSenns Robont T. Blou, PA.B. CFA
Sore %0 Vors Prandens-Esncutive snd
1130-2151 SHOML NW. Foderst Reguissery Altpirs
Washngeon, 0 C 2EI8- 35
na-o
1uber blvlibelisouh com Fax 202 483801
February 1. 2001

Ms. Dorothy Attwood

Chief. Common Carrier Bureau
Federal Communications Commission
Washington DC 20554

Dear Ms. Attwood:

1 am writing, once again, on behalf of BeliSouth, SBC, Verizon and Qwest sbout the
unreasonableness of subjecting dial up intamet access traffic 1o reciprocal compensation
payments. In discussing this maner with you snd your staff, we have agreed that reciprocal
compensation rates have declined significantly in some areas in the last year or so. Even so,
continuing rapid growth of dial up Intemet minutes has resuited in increased paymenis for this
uraffic. Coupled with rapidly declining costs of network facilities used by the CLECs o route
Internet calls to ISP modem banks, these increases have produced cver greater economic
inefficiencies and distortions that will surely persist unfess and until the Commission requires all
carriers 1o recover costs they incur in routing dial up intemet traffic from their own customers.

Quite understandably, you and your staff have urged that we document the latter assertion and to
make that information available to the Commission. As we have explained, doing 50 has been
difficult largely because the costs at issue belong to the CLECs who, of course, have no interest
in making these data publicly svailable.

That said, we wamted 10 bring your attention to the attached September 19, 2000 report prepared
by Peter J. Kennedy and other securities analysts at Morgan Stanley Dean Witter that follow
CLEC stocks. While the report focuses on Pac-West Telecom, it comains seversl general
observatioas that are clearly germane to the on-going debate over reciprocal compensation. From
our perspective, the following five are especially noteworthy

First, the Dean Witter analysis makes it abundantly clear that CLECs do not terminate dial up
Internet calls. Rather, they simply route dial-up access taffic that they receive from ILEC
customers lo modem banks where those calls are converted from an analog to [P format and sent
on to the Internet. The report also points out that increasing numbers of ISPs are outsourcing
their modem banks 10 their respective CLECs in an effort to minimize capital requirements. In




these instances, the ISP effectively becomes a marketing or sales agent for ntemet connections
provided by a CLEC - all of which is illustrated in a simplc and straightforward manner in
Exhibit 7, “Anatory of an Internet Subscriber.” Even a cursory review of this material should
conclusively demonstrate that dial up Internet traffic is clearly interstate in narure, and that
intercarvier compensation arrangements for dial up Internet access traffic can and should be
regulated under Sec. 201 of the Telecommunications Act. {See page 12)

Second, the report concludes, “rumors of the death of dial-up Internet access have been greatly
exaggerated.” Exhibit 9 shows the number of dial-up users increasing to 71 million subscribers
in 2003 up from 51 million subscribers in 2000 - a 40 percent increase over the next three years.
Exhibit 10 in turn, implies that growth in dial up minutes per CLEC line/port will increase by 75
percent over the next three years. The authors attribute this growth to: 1) the emergence of free
[SPs such as NetZero, 2) corporate subsidizing of the Internet (e.g., Delta Airlines giving all
employees a home PC and an Internet connection), 3) declining PC prices, 4) the proliferation of
new applications and 5) the customers’ inability 1o access broadband services. While this
forecast is on the low-end of other analyst forecasts (which we have provided to you in prior ex
partes). it still reinforces that there is no support for the CLEC position that the spiraling growth
in dial-up Internet minutes will vanish overnight. (See p. 13)

Third, the analysis cornoborates our view that market forces will not reduce rates fast enough to
resolve the reciprocal compensation problem at least in the foreseeable future. The reasons are
wwofold. The first has to do with widely held expectations that dial up access minutes will
continue to grow rapidly at least over the next three years. The second reason relates to the fact
that “rechnological changes and general capital cost reductions are offsetting reciprocal
compensation declines in near term downward pricing trends. Soft-switch prices can be almost
70% cheaper than circuit-based technology.” (See page p. 9)

Fourth, Exhibit 10 demonstrates that the CLECs are billing both the ISP and the ILECs for
terminating dial up raffic at rates well shove costs, and, therefore, many are reaping
extraordinary profits on services rendered to the ISP. The pro forma analysis conciudes, for
instance, that in 2000 the annual intemal rate of return (IRR) on basic dial up sccess services
provided to a typical ISP worked out 10 sbout 357.1 percent. It also shows totai capiul
expenditures on switching equiprment used to route dial up Internet calis to ISP modems is
presently being recovered in just 7.4 months even though that equipment has a useful economic
life of six years!

Interestingly, data depicted in Exhibit 10 further indicste that the cost of CLEC switches
typically works out 10 about $1.18 per port or line per month.! Assuming, as the Dean Witter
analysis do, that each line carries about 12,000 dial Intemet minutes per month (which we

' On Exhibit 10, she deased To1 expenses spparencly are for the facilities trom the CLEC class 3 switch s the (SP
modem beak (see Exhibit 7). Sinee these facilities are on the CLEC customar's side of the CLEC swich, the

for these facilities should be recovered from tee CLEC'S customers. ‘l'thSdM(p&be)w
on Exhibit 10 apparently are for the Gacilities from the LEC tandew o the CLEC class S switch (see Exhibrit 7). if
these facilities connect a LEC tandem to 5 CLEC class S switch located within the LATA, the ILEC either provides
these facilities to the CLEC or iesses these facilitios from the CLEC. la sither event, the CLEC does not pay for
these Gacilities. if these facilities conmect & LEC tandem to & CLEC class 5 switch in » different LATA or siste, then
the CLEC Jeases the facilities from & provider other than the ILEC.
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belicve is an overly conservative estimate), the CLECs aversge switching costs for dial up traffic
works out to about $.0001 per misute or about 2 to S percent of current reciprocat
compensation rates.

Finaily, Dean Witter's analysis implies that even if the Commission immediaiely went 1o “bill
and keep™ for disl up Interner access traffic, a typical CLEC could still reduge monthly charges
10 its ISP customers from & current aversge of $17 per line down to $16.20 ~ or by nearly §
percent — while maintaining a positive net present value (i.c., competitive rate of return) per
subscnher assummg a 12 percent annual d:scoum T™te. Tius facet of thc analy:u is notemnhy

All in all the Dean Witter analysis corroborates what we have long held about the payment of
reciprocal compensation for dial Internet access traffic. Such payments represent a totally
unreasonable transfer of revenue from the ILECs to CLECs for reasons that have no basis in
economics or the law. For these and several other reasons that we have discussed with you in
recent months, the Commission needs 1o shut down this particular regulatory arbitrage without
further delay.

If you or your staff have any questions about the attached analysis or need Addnmal
information, please do not hesitate to call me at your convenienc