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VIA HAND DELIVERY 

Blanca S. Bayo, Director 
Division of the Commission Clerk & 

Administrative Services 

Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

September 5, 2002 

Re: Docket Nos. 020262-EI and 020263-EI 

Dear Ms. Bayo: 

Eliza beth C. Oa ley 

B50.222.2300 

edaley@steelhector.com 

Enclosed for filing on behalf of Florida Power & Light Company ("FPL") are the original 

and seven (7) copies of FPL's Motion In Limine To Exclude Two Witnesses For CPV Gulfcoast, 
Ltd. and CPV Cana, Ltd., together with a diskette containing the electronic version of same. The 
enclosed diskette is HD density, the operating system is Windows 2000, and the word processing 
software in which the document appears is Word 2000. 

If there are any questions regarding this transmittal, please contact me at 222-2300. 

ECD:gc 
Enclosure 
Copy to: Counsel for All Parties of Record 

TAL_1998 4361 I vi 

Very truly yours, 

�c� 
Elizabeth C. Daley 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

) 

) 
) 

In re: Petition to Determine Need for 
an Electrical Power Plant in Martin County 

1 Docket No. 020262 
) 

by Florida Power & Light Company 

In re: Petition to Determine Need for ) Docket No. 020263-E1 
an Electrical Power Plant in Manatee County ) 
by Florida Power & Light Company ) Dated: September 5,2002 

FLORIDA POWER & LIGHT COMPANY’S 
MOTION IN LIMINE TO EXCLUDE TWO WITNESSES 

FOR CPV GULFCOAST LTD, AND CPV CANA LTD. 

Florida Power & Light Company (“FPL”), pursuant to Rules 28-106.204 and 28-106.303, 

Florida Administrative Code, hereby moves for an order in limine barring the testimony of Mike 

Green and Michael Caldwell in the hearing before the Public Service Commission (“the 

Commission”) in this proceeding because intervenor CPV Gulfcoast Ltd ./CPV Cana Ltd. 

(“CPV”) has not prefded testimony for those witnesses in accordance with the Prehearing 

Officer’s Order Consolidating Need Determination Proceedings, Approving Proposal for 

Handling Confidential Bid Information and Establishing Procedure. Order No. PSC-02-0992- 

PCO-E1 (“Scheduling Order”). The grounds for this motion are as follows: 

1. The Commission has held that “[plrefiled testimony affords parties, the 

Commission Staff, and the Commission the opportunity to review and prepare for the hearing.” 

In re Application for Amendment of Certificates in Lake County by JJ’s Mobile Homes, Inc., 

Order No. PSC-95-020X-PCO-WS.(‘‘Lake County”).’ Consistent with this concern, the 

In Lake County, the Commission required parties who failed to prefile testimony of 
adverse witnesses to prefile as testimony the transcripts of depositions. The present proceeding 
is distinguishable in that Green and Caldwell are presumably not adverse to CPV. Mr. Green is 
the Director of PACE, an organization of which CPV is a member. ApparentIy, Mr. Caldwell is 
a disgruntled former employee of FPL and thus is not adverse to CPV. In addition, deposition 
transcripts are unavailable because neither witness has been deposed by any party 

I 



Prehearing Officer in this proceeding required in the Scheduling Order that “[e] ach party shall 

prefile, in writing, all testimony that it intends to sponsor . . . . Failure to timely prefile exhibits- 

and testimony from any witness in accordance with the foregoing requirements may bar 

admission of such exhibits and testimony.” Scheduling Order at 6. 

2. Prefiled direct testimony for all intervenors’ witnesses was due to be filed in the 

Commission on August 20, 2002, a full four weeks after the Prehearing Officer issued the 

Scheduling Order on July 23, 2002. Scheduling Order at 9. Every intervenor had the same 

amount of time for prefiling testimony. 

3. As of September 4, 2002, fourteen days after the deadline for prefiling of 

intervenor testimony, CPV had not prefiled testimony for Mr. Green or Mr. Caldwell, as required 

by the Scheduling Order. However, CPV’s Response to FPL’s First Set of Interrogatories 

(“Response”) was mailed five days prior to the deadline for prefiling testimony. 

4. In its Response, CPV merely listed “Mike Green” and “Michael Caldwell,” with 

no further identifying information, as fact witnesses whom CPV expects to call to testify in the 

October hearing in this proceeding. CPV Gulfcoast Ltd. ’s Response to Interrogatory No. I . 

5 .  CPV stated in its Response only that Mr. Green would testify as to the alleged 

“[ulnfaimess of FPL’s RFP process and related matters” and that Mr. Caldwell would testify as 

to FPL’s alleged “desire to keep competitors out of the state of Florida.” Id. This extremely 

broad response to FPL’s interrogatory omits all identifying information about CPV’s two 

witnesses and also fails to provide a description of their expected testiinony that sufficiently 

allows the Comiission, the Commission Staff, and FPL to prepare for the hearing. 

6. FPL has prefiled testimony for every witness it plans to call to testify at the Need 

Determination hearing. Although CPV had the same amount of time as all other intervenors to 
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prepare prefiled testimony, CPV has chosen to ignore the Commission’s direction as to Mr. 

Green and Mr. Caldwell. FPL will be at an unfair disadvantage in the hearing if FPL has no- 

opportunity to review prefiled testimony of these two live witnesses for intervenor CPV. FPL 

needs to review this expected testimony in order to gain further understanding of CPV’s 

positions in opposition to FPL’s Petition for Determination of Need. With no prehearing 

opportunity to discover the positions of Mr. Green and Mr. Caldwell, FPL is unable to prepare 

adequately to rebut any allegations that these witnesses might present. CPV should not be 

allowed to ignore without consequence the Prehearing Officer’s clear requirement of prefiled 

testimony. 

WHEREFORE, undersigned counsel respectfiilly requests that this Commission enter an 

order excluding the testimony of CPV fact witnesses Mike Green and Michael CaldweII on the 

grounds that CPV has not met the Commission’s clear requirement in its Scheduling Order of 

prefiling testimony of its witnesses. 

Respectfully submitted, 

R. Wade Litchfield, Esq. 
Senior Attorney 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, Florida 3 3408-0420 
Telephone: 561.691.7101 850.222.841 0 Facsimile 

STEEL HECTOR & DAVIS LLP 
2 15 South Monroe Street 
Suite 601 
Tallahassee, FL 32301-1804 
850.222.2300 

By: 
Elizaeth C .  Daley U 
Florida Bar No. 0 104507 
Charles A. Guyton 
Florida Bar No. 398039 

Attorneys for Florida Power & Light Company 
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CERTIFICATE OF SERVICE 
Docket Nos. 020262-E1 and 020263-E1 

I HEREBY CERTIFY that on this 5t” day of September 2002, a copy of Florida Power & 
Light Company’s Motion in Limine To Exclude Two Witnesses for CPV Gulfcoast Ltd. and 
CPV Cana Ltd. was served by hand delivery (*) or electronically (**> and U S .  Mail to the 
following: 

Martha Carter Brown, Esq. * 
Legal Division 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 
mbrown@psc.state.fl .us 

John W. McWhirter** 
McWhirter Reeves, McGlothlin, 
Davidson, Decker, Kaufman, & Amold, P.A. 
400 North Tampa Street, Suite 3350 
Tampa, Florida 33602 
jmcwhirteramac-1aw.com 

Vicki Gordon Kaufman* * 
Timothy J. Perry 
McWhirter Reeves, McGlothIin, 
Davidson, Decker, Kaufman, & Arnold, P.A. 
117 South Gadsden Street 
Tallahassee, Florida 3230 1 
vkaufman@mac-law .com 

Jon C. Moyle, Jr., Esq.” 
Cathy M. Sellers, Esq. 
Moyle Flanigan Katz Raymond & 
Sheehan, P.A. 
1 18 North Gadsden Street 
Tallahassee, Florida 3230 1 
j mo ylej r@mo ylelaw. com 

Joseph A. McGlothlin, Esq. **  
McWhirter, Reeves, McGlothlin, Davidson 
Decker, Kaufman & Arnold, P.A. 
117 South Gadsden Street 
Tallahassee, Florida 3230 1 
j mcglothlin@nac-law. com 

D. Bruce May, Jr., Esq.** 
Karen D. Walker 
Holland & Knight LLP 
315 S Calhoun Street, Ste. 600 
Tallahassee, Florida 32301 
dbmay@hklaw.com 

R. L. Wolfinger 
South Pond Energy Park, LLC 
c/o Constellation Power Source 
11 1 Market Place, Suite 500 
Baltimore, MD 21 202-71 10 

Michael B. Twomey, Esq.** 
P.O. Box 5256 
Tallahassee, Florida 323 14-5256 
miketwome y@taistar.com 

Ernie Bach, Executive Director* * 
Florida Action Coalition Team 
P.O. Box 100 
Largo, Florida 33779-01 00 
emieb@gte.net 

Michael Green* * 
1049 Edmiston Place 
Longwood, Florida 32779 
mgreenconsulting@earthlink.net 

By: 
I 

El izabd  C. Daley 
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