
AUSLEY & MCMULLEN 
ATTORNEYS AND C O U N S E L O R S  AT LAW 

2 2 7  S O U T H  C A L H O U N  STREET 

P.O. B O X  391 (ZIP 32302) 

T A L L A H A S S E E ,  FLORIDA 32301 

(850) 224-91 15 FAX ( 8 5 0 )  2 2 2 - 7 5 6 0  

December 23,2003 

HAND DELIVERED 

Ms. Blanca S. Bayo, Director 
Division of Comniission Clerk 

and Administrative Services 
Florida Public Service Commission 
2540 Shuniard Oak Boulevard 
Tallahassee, FL 32399-0850 

Re: Request for Declaratory Statement from Tampa Electric Company Regarding 
Territorial Dispute with City of Bartow in Polk County; 
FPSC Docket No. 03 101 7-E1 

Dear Ms. Bayo: 

Enclosed for filing in the above docket are the original and fifteen (1 5) copies of Tampa 
Electric Company's Supplement to Petition for Declaratory Statement. 

Please acknowledge receipt and filing of the above by stamping the duplicate copy of this 
letter and returning same to tlis writer. 

Thank you for your assistance in coimection with this matter. 

LLW/pp 
Enclosure 

cc: All Parties of Record (w/enc.) 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition for Declaratory Statement of 1 DOCKET NO. 031017-E1 
Tampa Electric Company Regarding Territorial ) FILED: December 23,2003 
Dispute with City of Bartow in Polk County. 1 

SUPPLEMENT TO PETITION FOR DECLARATORY STATEMENT 
OF TAMPA ELECTRIC COMPANY 

Pursuant to Section 120.565, Florida Statutes and Rules 28-105.001 and 28- 

105.002 and 28-1 05.003, F.A.C, Tampa Electric Company (“Tampa Electric” or the 

“Company”) hereby supplements its October 8, 2003 request that the Commission issue a 

declaratory statement defining the rights and obligations of Tampa Electric under that 

certain service territory agreement between the City of Bartow (“City” or “Bartow”) and 

Tampa Electric (the “Service Territory Agreement”) approved by the Commission and 

embodied in Order No. 15437 (the “Order”), issued in Docket No. 850148-EU on 

December 11, 1985. As explained in more detail below, Bartow’s recent motion to 

dismiss its Petition for modification of the Order in Docket No. 011333-E1 in no way 

diminishes the need for a clear interpretation of the Order by the Coinmission, as 

requested by Tampa Electric in this Docket. The parties clearly disagree as to the proper 

interpretation of the Order and the Commission’s failure to resolve this disagreement now 

may well result in the uneconomic duplication of electric distribution facilities in Tampa 

Electric’s service territory. In support whereof, Tampa Electric says: 



1. In its October 8, 2003, Petition, Tampa Electric requested an order 

declaring that, pursuant to Order No. 15437: 1) the Service Temtory 

Agreement i s  valid and binding upon Tampa Electric and Bartow; 2) 

Tampa Electric has the exclusive right and obligation under the Service 

Temtory Agreement to provide end use electric service to fire stations, 

police stations, sewer lift stations, street lights or other non-electric utility 

facilities owned and/or operated by Bartow and located within Tampa 

Electric’s service teiritory; and 3) any attempt by Bartow to self-provide 

end use electric service to such facilities in Tampa Electric’s service 

temtory, without prior Coinmission approval, would constitute a violation 

of the Service Territory Agreement and Order No. 15437. 

-. 3 In Response to Tampa Electric’s Petition, on October 20, 2003, Bartow 

filed its Motion to Dismiss and Memorandum of Law In Docket No. 

01 1333-EU, the Docket in which Tampa Electiic’s Petition For 

Declaratory Statement was originally filed. 

On October 38, 2003, Tampa Electric’s Petition was separated out of 

Docket No. 01 1333-EU and placed in the current docket. 

3. 

4. On October 29, 2003, Tampa Electric responded in this docket to 

Bartow’s Motion to Abate and Memorandum of Law. 

The stated need for the requested declaratory statement was based on 

Bartow’s statement at Paragraph 16 of its Petition and in various other 

pleadings in Docket No. 01 1333-EU, that: 

5 .  
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The city of Bartow will 01~2 and operate certain of its own 
facilities located in that portion of the developinent lying north oJ 
its territorial boutidmy h e ,  including a fire station, auxiliary 
police station, sewev list statiom, nnd street lights, all of which it 
will s e n e  with its electrical powel-. 

6 .  As Tampa Electric pointed out in its Petition, the question of whether Bartow is 

authorized to provide end use electric service to city-owned, non-electric utility 

facilities located in Tampa Electric’s service territory was not at issue in Docket 

No. 01 1333-EU. Bartow merely asserted the right to provide such service in that 

docket but did not ask the Commission to modify the Service Territory 

Agreement to peiinit such extra-temtorial electric service. In effect, Bartow 

asserted the right to serve City-owned facilities in Tampa Electric’s service 

territory even if its request to move the service territory boundary to include the 

entire OFP development was denied by the Commission. Any doubt as to 

Bartow’s intent in this regard was conclusively put to rest in its December 1, 

2003 response to Tampa Electric’s Petition for Declaratory Statement. 

7. At Paragraph 29 of its response, Bartow asserts: 

@%at TECO failed fo me?Ttio?i is that the [service territoqy agreement 
between TECO and Bartow, tvhiclz was approved by the Commission, does 
not address the issue of wlietlier Bavfow can serve its city-owned facilities 
located withii? its city boundary. One of tlze reasons that it does not 
address that issiie is that Bavtow ’s position is that it has the inheretit right 
to serve its own citjwwized facilities. Furthemore, at the time of the 
agreei?ze71t, the UFP property was riot within the City limits ojBartow. 

8. In no uncertain teims, Bartow is directly challenging the exclusive 

authority of this Cominission under Sections 366.04(2)(d) and 

366.04(2)(e), Florida Statutes, to establish and enforce service territory 

boundaries where a municipal utility is concemed. Not surprisingly, 
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Bartow offers no legal authority for its assertion. Nonetheless, this 

assertion brings into dramatic relief the compelling need for Coinmission 

clarification of the Order. 

Bartow further asserts at Paragraphs 30 and 31 of its response that since 

the Order does not specifically prohibit Bartow from serving city-owned 

facilities in Tampa Electric’s service territory and, in that limited sense, is 

silent on the matter, “ there can be no interpretation of the agreement on 

that subject” pursuant to Rule 28-105, F.A.C. This reasoning is both 

circular and obtuse. First, if the Order explicitly gave Bartow the right to 

sei-ve city-owned facilities in Tampa Electric’s service territory, then there 

would be no need for declaratory relief. Second, the Order is not silent 

with regard to the rights of Tampa Electric and Bartow to serve their own 

facilities located in the other party’s service territory. As Tampa Electric 

pointed out in its Petition, Bartow has already acknowledged that most 

territorial agreements have a clause in them that specifically states that the 

parties to those agreements reserve the right to service their own facilities 

located outside of the territorial boundaries. 

The Tampa Electric/Bartow- Service Territory Agreement, as embodied in 

the Order, is quite specific as to the rights reserved by the parties to serve 

their own facilities located in the service territory of the other party. City- 

owned facilities such as police stations, fire stations, lift stations and 

streetlights are not among the categories of facilities listed. As Bartow 

itself recognizes, if the Commission had intended to authorize Bartow to 

9. 

10. 
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serve these kinds of City-owned facilities in Tampa Electric’s service 

territory, then that reservation of authority would have been explicitly 

stated. 

At Paragraph 27 of its Response, Bartow asserts that Tampa Electric’s 

request for declaratory relief is inappropriate under Rule 28-105.001, 

F.A.C. since, in Bartow’s opinion, the request seeks an order determining 

the conduct of another (presumably Bartow) and seeks “a statement of 

general policy that will be applicable to all municipally-owned electrical 

systems under similar circumstances”. However, these assertions are 

demonstrably groundless. As re-iterated in Paragraph 1 above, Tampa 

Electric has requested an order clarifying Tampa Electric’s rights and 

obligations under the Order. The requested relief would not direct Bartow 

to take or refrain from taking any action. Since the requested relief 

pertains only to Tampa Electric’s rights and obligations under the Order, 

which, in tun ,  pertains only to Tampa Electric’s unique service territory 

agreement with Bartow, it is difficult, if not impossible, to understand 

Bartow’s assertion that Tampa Electric has requested a general policy 

statement applicable to all municipal utilities. 

On December 2, 2003, Bartow filed a one sentence Notice of Voluntary 

Dismissal Without Prejudice of its Petition in Docket No. 01 1333-EU. At 

the time, Bartow offered no explanation for its decision to withdraw its 

request for relief. 

11. 

12. 
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13. Subsequently, on December 18, 2003, Bartow filed an Amended Motion 

To Dismiss or Abate and Menioraiiduni of Law. In this pleading, Bartow 

explained that the Southwest Florida Water Management District 

(“SWFMUD”) had purchased the Old Florida Plantation Property. Bartow 

further suggested that in light of the SWMUD purchase, there were no 

current plans for the development of the OFP property, rendering 

Bartow’s petition moot for the present. 

Bai-tow further alleged in its Amended Motion, that the Purchase by 

SWFMUD and the resulting withdrawal of Bartow’s petition rendered 

Tampa Electric’s Petition for Declaratory Statement in this docket moot 

since Bartow allegedly now has no current plans to construct and provide 

electric service to City-owned facilities in Tampa Electric’s service 

territory. However, as explained below, Bai-tow’s pleading is misleading 

in that Bartow has not repudiated its assertion of entitlement to serve City- 

owned facilities in Tampa Electric’s service territory and 

residential/comniercial development of a significant portion of the OFP 

property is likely to occur, despite the SWFMUD purchase. 

According to an article in the November I,  2003 local edition of The 

Ledger, SWFMUD officials stated that the agency intended to sell back to 

developers as much as 1200 acres of the OFP property for residential 

development. In fact, the sale price for the OFP property purchased by 

SFWMUD was negotiated based on the value of the anticipated residential 

14. 

15. 
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development, not the value of the land. Copies of the relevant newspaper 

articles are attached as Exhibit A hereto. 

In light of the anticipated residential development of the OFP property, it 

is clear that Bartow’s motive to construct and serve city-owned facilities 

in Tampa Electric’s service tenitory has not been eliminated. Instead, the 

timing of such activity has changed. Bartow’s assertion in its Amended 

Motion that it has no current plans to construct and provide electric service 

to city-owned facilities in Tampa Electric’s seivice territory is 

disingenuous and misleading. 

Given Bartow’s continued assertion of entitlement to sei-ve such city- 

owned facilities in Tampa Electric’s service territory without piior 

Commission review and approval, the declaratory relief requested by 

Tampa Electric in its Petition remains essential to avoid uneconomic 

duplication of distribution facilities in Tampa Electric’s service territory. 

As explained in Tampa Electric’s March 28, 2003 letter to Staff Attomey 

Vining in Docket No. 011333-EU’ Bartow has already demonstrated a 

propensity to engage in uneconomic duplication of facilities. As discussed 

in Tampa Electric’s March 20, 2003 response to Staff Data Request No. 1 

in Docket No. 011333-EU, the total OFP load at full build out was 

estimated to be 30 MVA. Of that total, less than 6 MVA was estimated to 

reside within Bartow’s current service territory at full build out. However, 

Bartow reported in response to Staffs February 17, 2003 Data Request 

No. 5 that Bartow had spent over $2 million since 1996 for substation 

16. 

17. 

18. 
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expansion in the area of the OFP property, resulting in excess transformer 

capacity of over 84 MVA. Excess capacity of this magnitude could only 

have been installed in anticipation of substantial load and/or service 

territory expansion, possibly including the OFP load with Tampa 

Electric’s current service territory boundary. This is precisely the kind of 

uneconomic duplication of facilities that the Order was intended to avoid. 

In light of the above discussion, it is clear that Bartow and Tampa Electric 

have a current and on-going disagreement with regard to the proper 

intei-pretation of the Order. Bartow has unambiguously asserted the riglit 

to serve city-owned facilities in Tampa Electric’s service territory without 

prior Coinmission approval. With the anticipated resumption of plans for 

residential and commercial development of a significant portion of the 

OFP property, Bartow will have the financial motive and opportunity to 

act on its asserted right unless Tampa Electric’s rishts and obligations 

under the Order are clarified. 

19. 

WHEREFORE, Tampa Electric respectfully requests that the Commission issue 

an order denying Bartow’s Motion to Dismiss or Abate and declaring that: 

1. The Service Territory Agreement is valid and binding upon Tampa 

Electric and Bartow; 

Tampa Electric has the exclusive right and obligation under the Service 

Territory Agreement to provide end use electric service to fire stations, 

police stations, sewer lift stations, street lights or other non-electric utility 

2. 
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facilities owned and/or operated by Bartow and located within Tampa 

Electric’s service temtory; and 

3. Any attempt by Bartow to self-provide electric service to such facilities in 

Tampa Electric’s service territory, without pnor Commission approval, 

would constitute a violation of the Service Territory Agreement and Order 

No. 15437. 

DATED this 23‘d day of December 2003. 

Respectfully Submitted, 

HARRY W. LONG, JR. 
Assistant General Counsel 
Tampa Electric Company 
Post Office Box 11 1 
Tampa, Florida 33601 
(813) 228-1702 

Tallahassee, Florida 323 02 
(850)  224-91 15 

ATTORNEYS FOR TAMPA ELECTRIC COMPANY 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing Supplement to Petition for 

Declaratory Statement, has been hmished by U. S. Mail or hand delivery (*) on this 2Srd 

day of December 2003 to the following: 

Ms. Marlene Stem* Mr. Joseph J. DeLegge 
Staff Counsel City of Bartow 
Division of Legal Seivices P. 0. Box 1069 
Florida Public Service Commission Bartow, FL 33830-1069 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Mr. Davisson F. Dunlap, Jr. 
Dunlap & Toole, P.A. 
2057 Delta Way 
Tallahassee, FL 32303 
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&MMsalurdey, N o w  24 2003 
LAKELAND 
Swiftmud Buys Old Florida Plantation 
Southwest Florida Waler Management Diatrict officials FrIday completed the $30.5 million purchase of &e Old 
Florida Planlalhm pmpcrty on Lake Hancock. 

Swiftmud's Govemlng Board last month gave the staff the go-ahead to pursue the purchese of the 3,535~cre 
wet. 

Old Florida Plantation developers bought the property for $1 5 7  mllllon in I990 with plans to create a aprawllng 
commonlty, including two golf coumes, nearly 5,000 homes and B commercial center. 

The property now wlll be used to build treatment marshes to clean up water flowing from lake Hancock into 
Saddle Cresk tnward ihe Peace River to Improve water quality In the r h r .  In addition, purch86B of the tact 
figures into the agency's plans to raise the take's level to atore water to replenish h a  river during dry perlods. 

Swiftmud 0fficlal8 plan to sell any property not naaded for the project. 

Exhibit A 
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Water Officials OK Land Purchase 
Old Florlda Plantatlon was to be huge development. 

BY - 
The Ledger 

BARTOW 
Badow, paving the way to close on the sale by the end of the year. 

Regional wabr offirids have approved the purchase of the 3,535-acre Old Florida Plantatbn dte in 

The Southwest Florida Water Management District will pay $30.5 milllan for the site, with plans to Incorporate a 
porfion of that lsnd into the mitigation effon for Lake Hancodc. 

The water distrlct will eventually resell as much as 1,200 acre3 that won't be needed for ita project. 

The OFP site skirts me lake's saulfieast shorellne. Rlght now, the land is vacant except for a few cattle. 

The sale price, officials said, was based an the value of the development, not lhe valua of the & a r m  land. 

At one time, much of the land had been mined for phosphate and parts of It have been reclaimed, 

Old Florida Plantatlon developers bought the property fur $1.57 million in 1990 with plans to create a sprawling 
communlty, including two golf eoursea, nearly 5,000 homes and a commerclaI center. 

The OFP partners drafted a developmenf plan for the site, outlining locations for the residential mmmunftles. 

When submitting its plan for governmental approval, the developers sought (a resenre enouQh capadty In 
Banow's water and sewer systems to accommodate the development's future residents. 

Developers also set aside enough road capacity to handle the residential traffic coming ta and from Old Florida 
Plantatlon as th8 community waa buik 

Thosa approvals, called entitlements, wlll carry over tc Swiftmud with ths purchase, mid Mi~had  Molligan, 
spokesman for h e  state water managemen\ agency. 

They also make Ihe land mom valuable. At some poln& in the future, Swiftmud plans to Sell aa much as 1,200 
aores &hat c8n be dewloped lsrb res)denlia) communiles. 

That acreage won't be needed fw the Lake Hancock nitigation. 

Prospective dewlopora who buy that oxce65 land will buy the exieting entlllemenls and won't have lo repeat 
OFP's approval process. 

Thata why Swlhud and OFP parhers agreed to neQotiste a sale based on the value of the development, not the 
value of the land. 

f 
g 



Water Officials OK Land Purchase 
By Suzie Schottrlkotk 
The Ledga 

mho 0 . c m  

B A R ~ W  -- Regional water ofiicials have approved the p m b e  of the 3,53$-acre Old Florida Plantarion she in Bartow, 
paving the way to close on the sale by the end of the year. % 

The Southwest Florida Watcr Mauagement Disnict will pay $30.5 million for the she, with plans to incowmu B 
ofthat land inr0 the mitigation effort for Lake Hancock. 

The water district will eventually Resell as much as 1,200 acres that won't be needed for its project. 

The om SiTC d t h  h e  hkek southeast shoreline. Right now: the hnd is vacaat cxccpt for a few cattle. 

Tho sale price, oficiah said, was based on h e  value of the dauelopmcnr, not the value of the barren land. 

At one time, much of the land had been mined far phosphate and parts of ir have becn reclaimed. 

Old Florid8 Flunution developen bought the propercy for S1.57 million in 1990 with plans to create a sprawling 
community, including two gAfcourses, nearly 5,000 homes and a commmial center. 

The OFP pamen dr&d a development plan for the site, outliniag locarions far the residential communities. 

Develqsra also set aside enough road capaciry IO handle chc naidcatial uaffic coming to and from OM Florida flanation 
as the c a M ~  was Me. 

Those approvals, called entitlements, will carry aver to Swiftmud with the purchase, said Michael Molligan, spdmmaa 
for the sate water mauagemcnt agency, 

*y also make the land more valuable. AI some point in the fbmre, Swiftmud plans io sell as much as 1,200 acre8 that 
can be devcfopcd into residemid communities. 

That acreage won'f be needed for the Lakc Hancock mitigation. 

Prospecha developers who buy that exce5s land will buy the  uristing entihncnts and won't have ro repeal OFPs 
appmva1 process. 

That's why Swiftmud nnd OFP pnrtnm agreed to negotiate a sale based an the value of r6c development, not the value of 
the land 

"Our appro&& wds bascd on h e  f k t  that it development order exists,'' Molligan said. 

Accorrling to Swiftmud's Web site, two appraisal$ for chc site were S28 million to $3 1.2 million. A third a p i s a l ,  paid 
for by he omen, estimated ae value at $32.2 million. 

Lakeland Iawyor Gng Deal, who represented Old Florida Pl~nrat~on, confhed bar the negotiations weru based on the 
developmmt's patentid value. 

Lou Rocdcr, Old Florida Plantation's managing parma, said the land Swiftmud needcd would have taken the praposcd 
development's golf c o m e  site, which wouid haw prtcludcddcvdqxrs from building h e  kind of community they 
envisioned. 

RdcOg&@ that Swihud had the authority to dce tbe h d  bough eminent domain, OFP agreed to nego~hts thc sale 
of the antire sik 


