MCWHIRTER REEVES

ATTORNEYS AT LAW
TamPA OFFICE: PLEASE REPLY TO:
400 NORTH TAMPA STREET, SUITE 2450
TAMPA, FLORIDA 33602
P. O. BOX 3350 TamMPa, FL 33601-3350 TALLAHASSEE
(813) 224-0866 (813) 221-1854 FAX
January 16, 2004
VIA HAND DELIVERY

Blanca S. Bayo, Director

Division of Records and Reporting
Betty Easley Conference Center
4075 Esplanade Way

Tallahassee, Florida 32399-0870

Re: Docket No.: 000121A-TP

Dear Ms. Bayo:

TALLAHASSEE OFFICE;
117 SOUTH GADSDEN
TALLAHASSEE, FLORIDA 32301
850) 222-2525
850} 222-5606 FAX

On behalf of the CLEC Coalition, enclosed for ﬁhn0 and distribution are the original

and 15 copies of the following:

> CLEC Coalition’s Request for Official Recognition

Please acknowledge receipt of the above on the extra copy of the Request and return the

stamped copy to me. Thank you for your assistance.

Sincerely,

Vicki Gordon Kaufman
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MCWHIRTER, REEVES, MCGLOTHLIN, DAVIDSON, KAUFMAN & ARNOLD, P.A.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Investigation into the Establishment of

Operations Support Systems Permanent Docket No.: 000121-A-TP
Performance Measures for Incumbent Local Filed: Januvary 16, 2004
Exchange Telecommunications Companies '
(BELLSOUTH TRACK)

/

CLEC COALITION’S REQUEST FOR OFFICIAL RECOGNITION

DIECA Communications, Inc. d/b/a Covad Communications Company (“Covad™),
AT&T Communications of the Southern States (“AT&T”), and MClImetro Access Transmission
Services,- LLC (*MCI”) (collectively, the “CLEC Coalition”) file this Request for Official
Recognition of the Georgia Public Service Commission's Order Denying BellSouth
Telecommunications, Inc.'s (BellSouth) Motion to Modify Self-Effectuating Enforcement
Mechanism Plan in Docket No. 7892-U, dated January 14, 2004, which is attached hereto. In
this Order, the Georgia Public Service Commission denied BellSouth's Motion to remove line
sharing from the SEEM plan because it is obligated to provide it under Item No. 4 in the 271

Checklist.



The Georgia Commission's Order is appropriate for Official Recognition as it constitutes

an official action of the Georgia Commission which is cognizable pursuant to §90.202(5),

Florida Statutes.

Tracy Hatch

AT&T Communications of the
Southern States, LLC

Law and Government Affairs

1200 Peachtree Street, NE, Suite 8100
(850) 425-6360

Donna McNulty

MCI

1203 Govemnors Square Blvd, Suite 201
Tallahassee Florida 32301

(850) 219-1008

Charles E. Watkins

Covad Communications Company
19th Floor, Promenade 11

1230 Peachtree Street, NE
Atlanta, Georgia 30309

(404) 942-3492

Vicki Gordon Kaufman

McWhirter Reeves McGlothlin Davidson,
Kaufman & Arnold, P.A.

117 South Gadsden Street

Tallahassee, Florida 32301

(850) 222-2525



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Request for Official
Recognition has been furnished by (*) Hand Delivery or U.S. Mail this 16™ day of January, 2004

to:

(*) Beth Keating

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

(*) Lisa Harvey

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL. 32399-0850

Virginia C. Tate

AT&T

1200 Peachtree Street, Suite 8100
. Atlanta, Georgia 30309

Ms. Nancy B. White

c/o Nancy H. Sims

BellSouth Telecommunications, Inc.
150 S. Monroe Street, Suite 400
Tallahassee, FL 32301-1556

Michael A. Gross

Florida Cable Telecommunications Assoc.

246 E. 6™ Avenue, Suite 100
Tallahassee, FL 32302

Nanette Edwards

ITC Deltacom

4092 South Memorial Parkway
Huntsville, AL 35802

Donna C. McNulty

MCI Worldcom

1203 Governors Square Boulevard
Suite 201

Tallahassee, FL 32302

John D. McLaughlin, Jr.
KMC Telecom, Inc.

1755 North Brown Road
Lawrenceville, GA 30043

Kelley Law Firm

Jonathan Canis

Michael Hazzard

1200 19™ St., NW, Fifth Floor
Washington, DC 20036

Laura L. Gallagher, P.A.

MediaOne Florida Telecommunications
101 E. College Avenue, Suite 302
Tallahassee, FL 32301

Messer Law Firm
Floyd Self

Norman Horton

P.O. Box 1867
Tallahassee, FI 32302

Pennington Law Firm

Peter Dunbar

Karen Camechis

P.O. Box 10095
Tallahassee, FL 32302-2095

Rutledge Law Firm
Kenneth Hoffman

John Ellis

P.O. Box 551

Tallahassee, FL 32302-0551

Susan Masterson

Charles Rehwinkel

Sprint Communications Company
P.O.Box 2214

MC: FLTLHO0107

Tallahassee, FL 32316-2214



Ann Shelfer

Supra Telecom

1311 Executive Center Drive, Suite 200
Tallahassee, FL 32301

Suzanne F. Summerlin
2536 Capital Medical Boulevard
Tallahassee, FL 32309

Kimberly Caswell

Verizon Select Services, Inc.
P.O.Box 110, FLTC0007
Tampa, FL 33601-0110

George S. Ford

Z-Tel Communications, Inc.
601 S. Harbour Island Blvd.
Tampa, FL 33602-5706

Renee Terry

e.spire Communications, Inc.

131 National Business Parkway, #100
Annapolis Junction, MD 20702-10001

Jeffrey Wahlen
P.O. Box 391
Tallahassee, FLL 32302

Carol Paulsen

SBC Telecom, Inc.

5800 Northwest Parkway
Suite 125, 1-Q-01

San Antonio, TX 78249

Angela Leiro/JoeMillstone
1525 N.W. 167™ Street, Second Floor
Miami, Florida 33169-5131

Charles Pellegrini/Patrick Wiggins
12® Floor

106 East College Avenue
Tallahassee, Florida 32301

Richard Heatter
175 Sully Trail, Suite 300
Pittsford, NY 14534-4558

Carolyn Marek

Time Warner Telecom of Florida, L.P.
233 Bramerton Court

Franklin, TN 37069

UAMH/MMJW

Vicki Gordon Kaufman




COMMISSIONERS:

ROBERT B, BAKER, JR., CHAIRMAN DNRORAN'K. FANNAGAN
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WHORE ™ INterconnecton,

NTO

MODIXY SELF-EFFACTUATING ENFORCEMENT MECHANISM PLAl

BY THE'COMMISSION:

I INTRODUCTION |,

The Georgia Pybiic Service Commission

|

1

(“Commission™) first held hearings in

_the above-styled docket in Noyember, 1997. Sini:c.thatg ime, the Commission has continued to
take input from interested partics’and guidance from the Federal Cornmunications Commission

PR

("FCC”) in the development’sf 2 | f

fons, Inc.

i (':'BcllSo/uth"). The Commission has identified tt "-'thfee, main components of a comp

erformince plan. for BellSouth Telccommunicat‘reh

ensive

performance plzm%-, an appmpfigtlset of perfounance measurements; an appropriate set of
fo.

ply to those measurements; and, 2 remedy plan

nchmarks and retail pualogs

mpliance with the performance goals. (Docket No. 7892-U, Commission Order, p. 2; January
16, 2001). BellSouth’s Motion to Modify Self Effectuating {Enforcemetit Mechanism (“SEEM™)

P ("Motion™) addresses the last, of these cotponents by seeking to eliminate th

penalties

sociated with line sharing® -The term “line sharing” describes when a competitive local
exchange company (“CLEC™) uses the l:ighl frequency portjon of the loop ("HFPL") to provide
xDSL service, and the incumbent local exchange companly (“ILEC™) vses the low, frequency

portion ¢f the game loop to provide voice serivica.
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On Ocjober 22, 2003} ]
pranatties associated with line shariiig,

ﬁellﬁou&'bgses its Motion in large part on the
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ﬁcIlSouth filed .Wi;!i‘ the Commission a Motion to eliminate the -
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Review Ordcr issued by thc Federal Communications Commission (“FCC”) The FCC
concluded that CLECs are no. ionger impaired without unbundled access to the HFPL. (Triennial
Review Order, ' 258). The §tandard :for demgnanng unbundled network elements (“UNEs”)
pursuant 10 Secnon 251 of thes Tciecommumcatmns Act of 1996 (“Federal Act?”) consists of a
finding that CLECs would be, impaired without wnbundled access. 47 U.S. q 251(d)(2)(B)

BellSouth argues that because line sharing is no longer a UNE the SEEM should' be mod1ﬁod to -

climinate assoclated penalhe.s (BeliSouth Motion, p. 1). BellSouth suppo:rts this posmon by
arguing that every state in its region has limited the application of autondatic Rayments to Sc‘c’aon
251 obligations. Jd. at 2. BellSouth’s Mation includes a request that the Cammlsslon act
immediately to change the SEEM requirements, a5 opposed fo waiting ‘gr the next review
process. BellSouth argues that this is _appropriate bécause this rcqucstc:d wdification rcsults
from a change in apphcablc law, rathcr ihan routmc mformanon gathering, I% at 6.

B. Joint CLEC Response | ]

On November 7, 2003, AT&T Communications of the Southi-m ates,
Communications, Inc. d/b/a Covad Communications and MCI WorIdCom ( cint CLFCS  filed
with the Commissjon a Response.to BellSouth’s Motion to Modify SEEM Pldn ("R ). In
their Response, the Joint CLECs arguad that the Motion should be denieq for thrpe r¢asons.
First, the Joint CLECs stated, f’at “thc Cormmssmn has jurisdiction over jthe SE to
protect Georgia citizens from: an{l-competlhve behavior, including enforccqicnt of BellSouth's
Section 271 obligations.” (Rcsppnsc p- 1. Thc Response cites to Georgia law, specifically
0.C.G.A. § 46-5-168(d)(2}, Lo §uppon the posmon that the Commission retains jurisictian over
the SEEM plan. {/d. at 2. The'Joint CLECs arpue’ ‘that BellSouth still must provide Jine shari
under the cher Act, and that thcm}'orc dmccnhnumg the SEEM pcnaltlcs for line gharing

discriminatofy access 1o line slmnng Id Finally, the Joint CLECs arguc that granti relief
BellSouth seeks in ils Mohon would be co htrary to public i mter;st Id at 6.

I

|

On December 4, 200§, BefiSouth filed with the Commission a Reply in Support of its
Motion (“Reply™). In its REply, 'BellSouth cmphaszzcd that there is nc explicit gequifement
under Georgia law that a pe omﬁance ASSESSIm t plan be developed. (Reply, p. 2).| BellSouth
claims that it does not have:; 3ob11gat10n to continte ‘to provide line sharing under Section 271,
BeliSouth reasons that it wot d Be.illo glca.[ for the FCC‘ to have expressly stated that line sharing
is not regmred under Section : 51 but rcmams i requxremcnt under Section 271. Id at 7. |
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II. DISCUSSION |

} Report and Order and Order on Rtmand and P\mhcrNotxcc of Proposed Rulcmzkmg, In the Matter of_,
Review of the'Section 251 Unbundlmg Obligations ofIncu‘mberzt Local Exchange Carriers, et al CcC

Docket No, 01-338, ef al,, FCC03-36 (rel. Aug. 21, 2003). ! 1

Docket No, 7892-U j i

Comuission Order .
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The Triennial Review Ordc:r statcs that CLECs arc: no longer impaired without unbuqdied
access to line sharing. (Triennial Review Ocder, { 258). In making this determinatioh the FCC
recognized that some CLECs have made commitments, such as the building of internal systcms
to order HFPL from ILECs, based on the existence of line sharing. Id. at f 264. To preyent
dlsruPtlon of service and ham to consumers, the FCC ordered a three-year transition penod for
‘new line sharing arrangements.. 7d. , While the FCC concluded that line sharing should no longer -
bea UNE, it maintained that CLECs and their consumers would be placed at risk if CLECs were
inot given an adequate time to adjust to the new rules  BeliSouth’s Motion to mmadxsicly
eliminate penalties associated with line sharing is inconsistent with the implementation of 2
transitional period: BellSouth’s Motion, at the very least, is premature.

In addition, the Triennial- Review Order makes clear that bell operating companies
(“BOCs™) have an Lndcpendent .and ongoing access obligation under Section 271. (“Tncxmlal
Review Order, § 654), Section 271 checklist items 4, 5, §, and 10 impose access r uirements
without rcferencc to Section 251, while.checklist item 2 on non-discriminatory access to network
elements' includes the language: “m accordance with the requirements of sections 231(c)(3) and
252(d)(1). 47US.C. 271(0)(2)(3) The FCC notes that concluding all of the checklist items are
subject to Section 251 wouldr ‘make checklist items 4, 5, 6, and 10 duplicative of item 2.
(Triennial Review Order, | 654). The FCC also concluded that becanse Scction 251 applies to
all ILECs, whereas Section 271 applies only te BQCs, it is logical to interpret the twp sections as
operating independently. fd. at §5_5 ' '

4
i

Evcn hough line sharing is no Iong a , BellSouth still must provide it pursuant to

itiorial mechanism ‘drderéd by e FC and Section 271 checklist item 4. The

Comm sion determines that at this timel|it is'not sound policy to climinate the penalfies
dssociated with line sharing, BellSouth’s Motion is therefore denied.

WHEREFORE IT IS ORDERED, that BellSouth’s Motion to Modify Seif—Echctuating
Enfurcement Mcchamsm Plan is hcreby demed h

ORDERED FURTHER, fhat all dings, _cm.:xc )usicns, tements, and directives made
by the Commission and contdined n thc faregoing sectipns of thik Order are hiereby adopted as
fmd.mgs ‘of fact, conc!uswrg of law;” st;temcntﬁ L;c:f ‘{egulato policy, and orders of this

Commzssmn ‘ : A

i

ORDERED FURTE;ER, that i'motion for rccons1dcrat1?n, rehearing, or oral argument
r any other motion shall not stay the effective date of this Orde‘r, unless otherwise ordered by -

e Commission. ‘i W
E 1 ‘,

urpose of entering such funher Order or Orders as this Commission may deern just and proper,

T
far

1

ORDERE FURTHER, that Junsdx}:zn over these matters is exPressly retained for the

Dcrcket No. 7892-U
; A Comzmssxon Order :
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The above b
December, 2003.

L B S dgs.

y action of the Commission in Administrative Session on the 16t day of

Resce Me] Robert B. Baker, Jr.
Executive Chairman

/..

Date

) " ""Docket No. 7892-U (
| Commission QOrder :
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