Legal Department

J. PHILLIP CARVER
General Attorney

BellSouth Telecommunications, Inc.
150 South Monroe Street

Room 400

Tallahassee, Florida 32301

(404) 335-0710

January 20, 2004

Mrs. Blanca S. Bayo

Director, Division of the Commission Clerk and
Administrative Services

Florida Public Service Commission

2540 Shumard Oak Boulevard

Tallahassee, FL. 32399-0850

Re: Docket No. 000121A-TP (OSS)

Dear Ms. Bayé:

Enclosed are an original and fifteen copies of BellSouth’s Response in
Opposition to CLECS’ Motion to Strike BellSouth’'s Amended Motion to Modify SEEM
Plan, which we ask that you file in the captioned docket.

A copy of this letter is enclosed. Please mark it to indicate that the original was
filed and return the copy to me. Copies have been served to the parties shown on the
attached Certificate of Service.

Sincerely,
) Phlley Careo-
J. Phillip Carver 4{}”

Enclosures

cc: All parties of record
Marshall M. Criser, 1l
Nancy B. White
R. Douglas Lackey
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CERTIFICATE OF SERVICE
Docket No. 000121A-TP

| HEREBY CERTIFY that a true and correct copy of the foregoing was served via
First Class U. S. Mail this 20th day of January, 2004 to the following:

Jason K. Fudge

Tim Vaccaro

Staff Counsel

Florida Public Service
Commission

Division of Legal Services

2540 Shumard Oak Boulevard

Tallahassee, FL. 32399-0850

Tel. No. (850) 413-6181

Fax. No. (850) 413-6250

jffudge@psc.state.fl.us

AT&T

Virginia C. Tate

Senior Attorney

1200 Peachtree Street
Suite 8100

Atlanta, GA 30309

Tel. No. (404) 810-4922

vtate@att.com

Verizon, Inc.

Kimberly Caswell

P.O. Box 110, FLTCO0007
Tampa, FL 33601-0110
Tel. No. (813) 483-2617
Fax. No. (813) 223-4888

kimberly.caswell@verizon.com

Nanette Edwards (+)
Regulatory Attorney
ITCADeltaCom

4092 S. Memorial Parkway
Huntsville, Alabama 35802
Tel. No. (256) 382-3856
Fax. No. (256) 382-3936

nedwards@itcdeltacom.com

Peter M. Dunbar, Esquire
Karen M. Camechis, Esquire
Pennington, Moore, Wilkinson,
Bell & Dunbar, P.A.
Post Office Box 10095 (32302)
215 South Monroe Street, 2nd Floor
Tallahassee, FL 32301
Tel. No. (850) 222-3533
Fax. No. (850) 222-2126

pete@penningtonlawfirm.com

Brian Chaiken

Supra Telecommunications and
Information Systems, Inc.

2620 S. W. 27" Avenue

Miami, FL 33133

Tel. No. (305) 476-4248

Fax. No. (305) 443-1078

behaiken@stis.com

Michael A. Gross

Vice President, Regulatory Affairs
& Regulatory Counsel

Florida Cable Telecomm. Assoc.

246 East 6th Avenue

Tallahassee, FL 32303

Tel. No. (850) 681-1990

Fax. No. (850) 681-9676

mgross@fcta.com

Susan Masterton

Charles J. Rehwinkel

Sprint

Post Office Box 2214

MS: FLTLHOO0107

Tallahassee, Florida 32316-2214
Tel. No. (850) 599-1560

Fax. No. {(850) 878-0777

susan.masterton@mmail.sprint.com




Donna Canzano McNulty (+)
MCI WorldCom, Inc.

1203 Governors Square Blvd.
Suite 201

Tallahassee, FL 32301

Tel. No. (850) 422-1254

Fax. No. (850) 422-2586
donna.mcnulty@wcom.com

Brian Sulmonetti

MCI WorldCom, Inc.

6 Concourse Parkway, Suite 3200
Atlanta, GA 30328

Tel. No. (770) 284-5493

Fax. No. (770) 284-5488

brian.sulmonetti@wcom.com

William Weber, Senior Counsel
Covad Communications

1230 Peachtree Street, N.E.
19th Floor, Promenade |
Atlanta, Georgia 30309

Tel. No. (404) 942-3494

Fax. No. (508) 300-7749
wweber@covad.com

John Rubino

George S. Ford

Z-Tel Communications, Inc.
601 South Harbour Island Blvd.
Tampa, Florida 33602

Tel. No. (813) 233-4630

Fax. No. (813) 233-4620

gford@z-tel.com

Joseph A. McGlothlin

Vicki Gordon Kaufman

McWhirter, Reeves, McGlothlin,
Davidson, Decker, Kaufman, et. al

117 South Gadsden Street

Tallahassee, Florida 32301

Tel. No. (850) 222-2525

Fax. No. (850) 222-5606

jmcglothlin@mac-law.com
vkaufman@mac-law.com

Represents KMC Telecom
Represents Covad
Represents Mpower

Jonathan E. Canis

Michael B. Hazzard

Kelley Drye & Warren, LLP

1200 19th Street, N.W., Fifth Floor
Washington, DC 20036

Tel.-No. (202) 955-9600

Fax. No. (202) 955-9792

jacanis@kelleydrye.com -
mhazzard@kelleydrye.com

Tad J. (T.J.) Sauder

Manager, ILEC Performance Data
Birch Telecom of the South, Inc.
2020 Baltimore Avenue

Kansas City, MO 64108

Tel. No. (816) 300-3202

Fax. No. (816) 300-3350

John D. McLaughlin, Jr.
KMC Telecom

1755 North Brown Road
Lawrence, Georgia 30043
Tel. No. (678) 985-6262
Fax. No. (678) 985-6213

imclau@kmctelecom.com

Andrew O. Isar

Miller Isar, Inc.

7901 Skansie Avenue

Suite 240

Gig Harbor, WA 98335-8349
Tel. No. (253) 851-6700
Fax. No. (253) 851-6474

aisar@millerisar.com

Renee Terry, Esq.

e.spire Communications, Inc.
7125 Columbia Gateway Drive
Suite 200

Columbia, MD 21046

Tel. No. (301) 361-4298

Fax. No. (301) 361-4277



Mr. David Woodsmall

Mpower Communications, Corp.
175 Sully’s Trail

Suite 300

Pittsford, NY 14534-4558

Tel. No. (585) 218-8796

Fax. No. (585) 218-0635
dwoodsmall@mpower.com

Suzanne F. Summerlin, Esq.
Attorney At Law

2536 Capital Medical Blvd.
Tallahassee, FL 32308-4424
Tel. No. (850) 656-2288

Fax. No. (850) 656-5589
summerlin@nettally.com

Dulaney O'Roark Il (+)
WorldCom, Inc.

Six Concourse Parkway
Suite 3200

Atlanta, GA 30328

Tel. No. (770) 284-5498

De.ORoark@mci.com

Claudia E. Davant

AT&T

State President Legislative and
Regulatory Affairs

101 N. Monroe Street

Suite 700

Tallahassee, FL 32301

Tel. No. (850) 425-6360

Fax. No. (850) 425-6361

cdavant@att.com

Wayne Stavanja/Mark Buechele
Ann Shelfer

Supra Telecommunications
1311 Executive Center Drive
Suite 200

Tallahassee, FL 32301

Tel. No. (850) 402-0510

Fax. No. (850) 402-0522

Oc LIl (s p*

(/J. Phillip Carver '

(+) Signed Protective
Agreement
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: )
) _
Performance Measurements for ) Docket No. 000121A-TP
Telecommunications Interconnection, )
Unbundling and Resale )
) Filed: January 20, 2004

BELLSOUTH’S RESPONSE IN OPPOSITION TO CLECS’ MOTION
TO STRIKE BELLSOUTH’S AMENDED MOTION TO MODIFY SEEM PLAN

BellSouth Telecommunications, Inc. (“BellSouth”), hereby files its Response in
Opposition to the Motion of DIECA Communications, Inc. d/b/a Covad Communications
Company, AT&T Communications of the Southern States, and MClImetro Access Transmission
Services, LLC (“CLECs”), and states its grounds in support thereof the following:

1. The CLECs’ attempt to strike BellSouth’s Amended Motion to Modify the SEEM
Plan is completely unsupported by the Rules of this Commission and the Rules of Civil Procedure,
and it should be rejected. BellSouth filed its Motion because, under the clear directives of the
FCC’s Triennial Review Order (“TRO”), line sharing is no longer a Section 251 UNE.
Accordingly, BellSouth asserts that the provision of line sharing should no longer be subject to
penalties under the SEEM Plan. Somewhat surprisingly, the CLECs filed a response in which
they, at least implicitly, conceded that line sharing is no longer required to be offered on an
unbundled basis under Section 251. The CLECsS, instead, responded with the exceedingly
strained argument that line sharing is required by Section 271, even though it is no longer required
by 251.

2. Thus, the Commission was faced with a situation in which one party filed a Motion

based upon a particular point of law, and opposing parties responded with a completely different



legal argument that had little to do with the original basis of the Motion. Accordingly, BellSouth
withdrew its Motion and refiled a new motion, in which it discussed both the law, and specifically
the TRO, as it related to both Sections 251 and 271.

3. To begin with the obvious, there is no prohibition in the Rules of this Commission
or the Florida Rules of Civil Procedure against withdrawing a motion, and there is, likewise, no
prohibition against filing a new motion, even oﬁe that argues additional facts or law beyond that
contained in the original Motion. Despite this, however, the CLECs have filed a Motion claiming
that BellSouth’s amendment should be viewed as if it were a reply and that it should be stricken.
In other words, the CLECs argue that the Motion should be treated as a Reply, even though it is
clearly not a Reply, but rather a Motion that argues (in part) in anticipation of how the other side
will respond. Again, the CLECs’ argument enjoys no support under the Rules of this Commission
or the Florida Rules of Civil Procedure.

4. In essence, the CLECs are arguing that BellSouth should not be allowed to file a
Motion in which it anticipates new matters that will be raised by the opposition, or attempts to
address these matters prospectively. In other states, however, the CLECs have made the same sort
of anticipatory responses. For example, in Tennessee, BellSouth filed a Motion to remove line
sharing from the SEEM Plan. The CLECs filed a Response in which they argued at length to
rebut a position that, in their words, “BellSouth has argued in other states.” (Response of
CompSouth to BellSouth’s Motion to Modify SEEM Plan, filed in Tennessee Docket No. 03-
00597, December 10, 2003, p. 7). The CLECs cited specifically to numerous replies that
BellSouth has filed to the CLECs’ response in other states. Thus, when the procedural rules of a
State Commission have allowed BellSouth to file a reply after the CLEC response, the CLECs

have argued in their response in anticipation of what BellSouth will raise, based on prior filings.



In other words, when the respective procedural rules have allowed BellSouth the last word, the
CLECs have done precisely what they complain that BellSouth should not be allowed to do in this
case: argue in anticipation of the opposition’s position.

5. The real question raised by the CLECs’ Motion to Strike is why they would take
this tact to attempt to prevent BellSouth from having a single opportunity to rebut their position
regarding Section 271. Put differently, why Wéuld the CLECs wish to deprive the Commission of
the opportunity to hear both sides of the argument? The answer is that the CLECs know that their
argument is so weak that it cannot withstand careful scrutiny.

6. The CLECs’ argument that line sharing continues to be required by 271 is based on
the absurd proposition that, despite the great lengths to which the FCC went in the TRO to
distinguish line sharing from the loop, these distinctions apply exclusively to UNEs in the context
of 251, and the line sharing and loop UNEs are defined entirely differently in the context of 271.
Of course, there is nothing in the TRO that states this explicitly, or that is susceptible to this
interpretation by any reasonable inference. Beyond this, the CLECs attempt to support their
Motion by ignoring changes in the law brought about by the TRO. Instead, they rely on 271
applications, Orders and other filings that were issued or filed prior to the TRO, and they do so
despite the specific language in the TRO that states that the standards that apply to 271
applications will change in order to be consistent with current law. (TRO, § 665). Finally, the
CLECs attempt to buttress their Motion by claiming that other jurisdictions have sustained their
position. However, the CLECs only cite to two Commissions (Alabama and Kentucky) in which
Orders have actually been rendered by the respective Commission, and neither of these

Commissions based their ruling on the 271 argument that the CLECs advance here.



7. In light of the above, there can be no doubt that the CLECs’ position regarding
Section 271 is exceedingly weak. Apparently, the CLECs are well aware of this, and have filed
their Motion to Strike to prevent the Commission from considering all of the well-founded reasons
that their argument should be rejected. This stratagem should not succeed. Instead, the CLECs’
Motion to Strike BellSouth’s Amended Motion should be denied in its entirety.

Respectfully submitted this 20th day of J anuary, 2004.

Yoy [ [t

NANCY B! WHITE !
Museum Tower

150 West Flagler Street

Suite 1910

Miami, Florida 33130

. DOUGLAS LACKE
J. PHILLIP CARVER
General Attorneys
Suite 4300, BellSouth Center
675 West Peachtree Street, N.E.
Atlanta, GA 30375
(404) 335-0710

COUNSEL FOR BELLSOUTH
TELECOMMUNICATIONS, INC.

522399



