Legal Department

Nancy B. White
General Counsel-Florida

BellSouth Telecommunications, Inc.
150 South Monroe Street

Room 400

Tallahassee, Florida 32301

305 347-5558

Mrs. Blanca S. Bayo

Division of the Commission Clerk and
Administrative Services

Florida Public Service Commission

2540 Shumard Oak Boulevard

Tallahassee, FL 32399-0850

Re: Docket No. 030852-TP

Dear Ms. Bayo:

January 21, 2004
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Enclosed are an original and fifteen copies of BellSouth Telecommunications
Inc.’s Response in Opposition to FCCA’s Motion to Strike, in the above referenced

docket.

A copy of this letter is enclosed. Please mark it to indicate that the original was
filed and return the copy to me. Copies have been served to the parties shown on the

attached Certificate of Service.

Enclosure

cc: All Parties of Record
Marshall M. Criser Il
R. Douglas Lackey

Meredith Mays
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3

| s

Sincerely,
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CERTIFICATE OF SERVICE

Docket No. 030852-TP

| HEREBY CERTIFY that a true and correct copy of the foregoing was served via

Electronic Mail, Hand Delivery* and FedEx® this Zi st day of January 2004 to the

following:

Adam Teitzman, Staff Counsel*

Joseph A. McGlothlin+®

Florida Public Service Commission Vicki Gordon Kaufman+

Division of Legal Services
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850
Phone: (850) 413-6212

Fax: (850) 413-6250

ateitzma@psc.state fi.us

Michael A. Gross
VP Reg. Affairs & Reg. Counsel

Florida Cable Telecomm. Assoc.

246 East 6th Avenue, Ste. 100
Tallahassee, FL. 32303

Tel. No. (850) 681-1990

Fax. No. (850) 681-9676

mgross@fcta.com

Matthew Feil (+)

Scott Kassman

FDN Communications
390 North Orange Avenue
Suite 2000

Orlando, FL 32801-1640
Tel. No. 407 835-0460
Fax No. 407 835-0309
mfeil@mail fdn.com

skassman@mail.fdn.com

McWhirter, Reeves, McGlothlin,
Davidson, Kaufman & Arnold PA

117 South Gadsden Street

Tallahassee, FL 32301

Tel. No. (850) 222-2525

Fax. No. (850) 222-5606

imcglothlin@mac-law.com

vkaufman@mac-law.com
Represents FCCA

Mr. Charles E. Watkins+
1230 Peachtree Street, NE
19th Floor

Atlanta, GA 30309-3574
Phone: (404) 942-3492
Fax: (404) 942-3495
Represents Covad

gwatkins@covad.com

jbell@covad.com

Nanette Edwards, Esq.+
Director — Regulatory
ITCADeltaCom

4092 S. Memorial Parkway
Huntsville, AL 35802

Tel. No. (256) 382-3856
Represent ITC*DeltaCom

nedwards@itcdeltacom.com



Ms. Donna C. McNulty+®

MCI WorldCom Communications, Inc.
1203 Governors Square Bivd.,

Suite 201

Tallahassee, FL 32301-2960

Phone No. 850- 219-1008

FaxNo. 850219-1018
Represents MCI WorldCom
donna.mcnul mci.com

De O'Roark, Esq. (+)

MCI WorldCom Communications, Inc (GA)
Six Concourse Parkway

Suite 3200

Atlanta, GA 30328

Represents MCI| WorldCom

de.oroark@mci.com

Floyd Self, Esq.+

Norman H. Horton, Esq.~
Messer Caparello & Self
215 South Monroe Street, Suite 701
Tallahassee, FL 32301
Tel. No. (850) 222-0720
Fax. No. (850) 224-4359
Represents ITC*DeltaCom
Represents MCI
Represents KMC
Represents Xspedius~

fself@lawfla.com
nhorton@lawfla.com

Tracy Hatch, Esq.

AT&T

101 North Monroe Street
Suite 700

Tallahassee, FL 32301
Tel. No. (850) 425-6364

thatch@att.com

Lisa A. Sapper+®

AT&T

1200 Peachtree Street, N.E.
Suite 8100

Atlanta, GA 30309

Tel. No. (404) 810-7812
lisariley@att.com

Marva Brown Johnson, Esq.
KMC Telecom lll, LLC

1755 North Brown Road
Lawrenceville, GA 30043-8119
Tel. No. (678) 985-6261

Fax No.: (678) 985-6213
Represents KMC

marva.johnson@kmctelecom.com

Richard A. Chapkis (+)
Kimberly Caswell

Verizon Florida, Inc.

One Tampa City Center

201 North Franklin Street (33602)
Post Office Box 110, FLTC0007
Tampa, Florida 33601-0110
Tel. No. (813) 483-2606

Fax. No. (813) 204-8870
Represents Verizon
Richard.chapkis@verizon.com

Susan S. Masterton, Esq. +
Sprint-Florida, Inc.

Sprint Communications Co. L.P.
1313 Blair Stone Road

P.O. Box 2214

Tallahassee, FL 32316-2214
Tel. No. (850) 599-1560

Fax. No. (850) 878-0777
susan.masterton@mail.sprint.com

Jean Houck

Business Telecom, Inc.
4300 Six Forks Road
Raleigh, NC 27609
Tel. No. (919) 863-7325

jean.houck@btitelecom.net



Jake E. Jennings +

NewSouth Communications Corp
Two North Main Center
Greenville, SC 29601-2719

Tel. No.: 864 672-5877

Fax No.: 864 672-5313

jejennings@newsouth.com

Jon Moyle, Jr.

Moyle Law Firm (Tall)

The Perkins House

118 North Gadsden Street
Tallahassee, FL 32301
Phone: (850) 681-3828
Fax: 681-8788

Represents NuVox Communications Inc.

Email. jmoylejr@/moylelaw.com

Charles V. Gerkin, Jr.
Regulatory Counsel

Allegiance Telecom, Inc.

9201 North Central Expressway
Dallas, TX 75231

Phone: 469-259-4051

Fax: 770 234-5945

Cell: 770 855-0466
charles.gerkin@algx.com

Terry Larkin

Allegiance Telecom, Inc.
700 East Butterfield Road
Lombard, IL 60148
Phone: (630) 522-6453

terry larkin@algx.com

Jorge Cruz-Bustillo +
Assistant General Counsel
Supra Telecommunications
2620 S.W. 27" Avenue
Miami, Florida 33133

Tel. No. (305) 476-4252
Fax. No. (305) 443-1078
jorge.cruz-busitillo@stis.com

Jonathan Audu

Manager, Regulatory Affairs
Supra Telecommunications
1311 Executive Center Drive
Suite 220

Tallahassee, FL 32301-5027
Tel. No. (850) 402-0510

Fax. No. (850) 402-0522

Email: jonathan.audu@stis.com

AT&T by E-Mail only:
soniadaniels@att.com

Bo Russell

Nuvox Communications Inc.
301 North Main Street
Greenville, SC 29601-2171
Phone: (864) 331-7323

Email: brussell@nuvox.com

Nancy Bg\'ﬁ‘hite %j&

(+) signed protective agreement
(*) via Hand Delivery
(®) via FedEx



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Implementation of requirements arising )
from Federal Communications Commission ) ,
triennial UNE review: Location-Specific Review ) Docket No. 030852-TP
for DS1, DS3 and Dark Fiber Loops, and )
Route-Specific Review for DS1, DS3 and Dark )

)

)

Filed: January 21, 2004
Fiber Transport :

BELLSOUTH TELECOMMUNICATION, INC.’S RESPONSE IN OPPOSITION
TO FCCA’s MOTION TO STRIKE

1. INTRODUCTION

BellSouth Telecommunications, Inc. (“BellSouth”) files this response in opposition to the
Motion to Strike (“Motion”) filed by the Florida Competitive Carriers Association (“FCCA”).
The FCCA’s Motion is based on the incorrect premise that portions of the testimony and exhibits
filed by Shelley W. Padgett fail to include “relevant” evidence. The FCCA’s Motion
misrepresents Ms. Padgett’s testimony. Ms. Padgett has explained in detail precisely how she
reached her conclusions concerning the locations and routes in Florida that satisfy the wholesale
triggers established by the FCC and explains how BellSouth classifies carriers as wholesalers.
The FCCA’s Motion constitutes nothing more than their flawed interpretation of the wholesale
triggers test. Although the FCCA may disagree with Ms. Padgett’s conclusions, any such
disagreement is not a basis to strike her testimony. Florida law defines “relevant evidence” as
“evidence tending to prove or disprove a material fact.” Florida Statutes, § 90.401. Ms.
Padgett’s testimony and exhibits clearly meet the statutory definition. Accordingly, the Motion

should be denied.



II. DISCUSSION

As explained above, Florida law defines “relevant evidence.” The statutory definition is
straightforward; evidence that tends to prove or disprove a material fact meets the test.
Moreover, under Florida law, there is no discretion concerning the “admissibility -
“al] relevant evidence is admissible . . . .” Florida Statutes, § 90.402. In this proceeding, néither
BellSouth nor the FCCA bears the burden of proof; the FCC explained, “we do not adopt a
‘burden of proof’ approach that places the onus on either incumbent LECs or competitors to
prove or disprove the need for unbundling.” Triennial Review Order (“TRO”), § 92. In light of
the statutory framework concerning relevant evidence and its admissibility, and considering that
this proceeding is one in which BellSouth does not bear the evidentiary burden (the FCCA’s
suggestion to the contrary being flatly contradicted by the TRO), it is apparent that the FCCA’s
Motion is without basis.

In this case, BellSouth filed the Direct and Supplemental Direct Testimony of Shelley W.
Padgett. Ms. Padgett included with her testimony exhibits that detailed by address and by route
the specific customer locations and transport routes for which CLECs are not impaired without
access to unbundled network elements from BellSouth. Ms. Padgett included granular evidence,
including carrier names, of the competitive carriers that BellSouth contends are present on each
route or customer location. This evidence included the specific capacity level. Before counting
a carrier toward meeting the wholesale trigger, BellSouth obtained evidence both that the carrier
deployed its facilities on the route or to the location identified and that the carrier is a wholesaler.
BellSouth provided the basis for its conclusions, explaining that for evidence of facilities, it used
discovery responses, commercially available data, and billing records for fiber-based collocation

and dark-fiber loops. This evidence proves that the carriers identified have facilities at the



locations or on the routes specified. Despite the FCCA’s contention otherwise, BellSouth’s
analysis clearly does not in any way constitute seeking relief simply based on a CLEC’s presence
in a given central office. BellSouth explained further that in classifying carriers as wholesale
providers, it relied upon several reliable and reasonable sources (such as discovery responses, the
carriers own advertisements, and so forth).

Furthermore, contrary to the FCCA’s suggestions, the wholesale trigger does not require
that a carrier currently provide wholesale service — the triggers require only that a carrier be
willing to offer access on a wholesale basis. (TRO, §{ 337, 412). As BellSouth explained, a
carrier’s willingness to provide wholesale service is a commercial strategy, not a location- or
route- specific choice. Indeed common sense dictates that carriers that advertise wholesale
services would not refuse to provide such service on selected routes or to selected buildings
where they already have facilities — such an attitude would make no commercial sense, and
would be contrary to the internal operations and marketing strategies of any rational firm.
Further, the standard that the FCCA suggests is impossible to meet — what carrier would
advertise its wholesale offering on a building-by-building or route-by-route basis?

The real difference of opinion between the FCCA and BellSouth is one of interpretation.
The FCCA has proffered its interpretation of the TRO and how the triggers are to be applied,
suggesting that there must be “actual alternatives to ILEC services already in use on that route or
to that customer location.” (p. 2; empbhasis in original). This flawed interpretation is contrary to
language in both the 7RO and the rules. The wholesale trigger does not require that carriers must
actually or currently provide wholesale service. Instead, in the case of loops, carriers have to
offer service. (TRO, Y 337; 47 C.F.R. §51.319(a)(4)(ii); 47 C.F.R. §51.319(a)(5)(1)(B)). With

respect to transport, carriers must be willing to provide wholesale service. (7RO, q 412; 47



C.F.R. §51.319(e)(1)(i1); 47 C.F.R. §51.319(e)(2)(1)(B); 47 C.F.R. §51.319(e)(3)(1)(B)). In light
of the actual language concerning the application of the wholesale triggers — which is entirely
consistent with BellSouth’s approach presented in direct testimony — fhe entirety of the evidence
relied upon by BellSouth (which goes beyond CLEC discovery responses alone) should_ be
admitted into the record and the FCCA’s Motion should be rejected.

Another interpretive disagreement is demonstrated by the testimony of the FCCA witness
Gary J. Ball. On p.14 of his testimony, Mr. Ball provides the analogy that if, in a multi-story
building, a person standing in the lobby has access to the 12™ floor using one elevator, and also
to the 40™ floor using a different elevator, but cannot directly access the 12™ floor from the 40"
floor, then there is no “route” between floors 12 and 40. This implication blatantly ignores that
the FCC defines route as including intermediate wire centers or switches 47 C.F.R. § 51.319(e) -
that is, there is obviously a way to get between floors 12 and 40; the fact that it is indirect is
irrelevant. Thus, the fact that any CLEC denies offering wholesale transport directly between
two central offices does not render other evidence tending to prove otherwise inadmissible.

The forum to debate the weight of the evidence is during the hearing and in post-hearing
briefs. Moreover, any carrier that BellSouth has classified as a wholesaler has ample opportunity
to file rebuttal testimony stating otherwise, or the FCCA can propound discovery of its own.
Because the direct testimony and exhibits of Ms. Padgett are supported by evidence that tends to
prove carriers are wholesalers, it is clearly relevant, and the FCCA’s disagreement with the
conclusions reached based on its view of the FCC’s triggers cannot render the material irrelevant
simply because the FCCA wishes it were so. The FCCA’s effort to impose imaginary conditions

for relief is — to continue their own analogy — akin to a school child, who, displeased by the



textbook answer, stubbornly insists that his own wrong answer is correct because he wishes it to

be the case, despite flaws in logic and fact that are obvious to everyone else.

III. CONCLUSION
As set forth above, BellSouth respectfully requests that the Commission deny the
FCCA’s Motion to Strike.

Respectfully submitted this 21st day of January 2004.
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NANCY B

c/o Nancy Sims

Suite 400

150 South Monroe Street
Tallahassee, FL. 32301
(305) 347-5558

. DOUGLAS LACKEY
ANDREW D. SHORE
MEREDITH E. MAYS
Suite 4300, BellSouth Center
675 W. Peachtree Street, N.E.
Atlanta, GA 30375
(404) 335-0750

COUNSEL FOR BELLSOUTH
TELECOMMUNICATIONS, INC.
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