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CASE BACKGROUND 

On August 26, 2002, AT&T of the Southern States, LLC, Teleport 
Communications Group, Inc. and TCG S o u t h  Florida (collectively 
"AT&T") filed its Complaint for enforcement of its Interconnection 
Agreement against BellSouth Telecommunications, Inc. (BellSouth). 
AT&T in its Complaint alleged that BellSouth breached, and 
continues to breach, its obligation to charge AT&T local reciprocal 
compensation rates for transport and termination of a l l  "Local 
Traffic, " including all "LATAwide traffic, in accordance with the 
terms of the parties' two interconnection agreements. On September 
20, 2002, BellSouth filed its response to AT&T's Complaint. 
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A hearing was held on May 7, 2003. The Commission issued its 
final order on the complaint, Order No. PSC-03-1082-FOF-TP, on 
September 30, 2003. That Order determined that for purposes of the 
contract, all calls that had been traditionally treated as 
intraLATA toll traffic, that were originated or terminated over 
switched access facilities, should be excluded from the definition 
of LATAwide local traffic. All calls that had been traditionally 
treated as intraLATA toll traffic, that were originated Or 
terminated over local interconnection facilities, should be 
compensated as local calls. Further, a l l  calls that had been 
traditionally treated as local should be so treated under the 
contract, regardless of the facilities used. Id. at pp. 15-16. 

On October 15, 2003, AT&T filed its Motion for Reconsideration 
and separately filed its Request for Oral Argument on its motion. 
AT&T in its Motion f o r  Reconsideration argues that the Commission's 
Final Order should be reconsidered for the following reasons. 
F i r s t ,  the Commission considered parol evidence even though the 
"parol evidence rule" under Georgia law, which governs the 
interconnection agreement, prohibits the consideration of paro l  
evidence unless t h e  interconnection agreement is found to be 
ambiguous. AT&T argues that the Commission found in the Final 
Order that the interconnection agreement was not ambiguous, 
therefore consideration of BellSouth's parol evidence in 
interpreting the interconnection agreement was improper. AT&T 
further argues that the Commission's finding that the 
interconnection agreement was not ambiguous led the Commission to 
improperly and summarily dismiss AT&T's arguments in its Final 
Order. Finally, the Commission's Final Order failed to construe 
the contract in its entirety. 

On October 17, 2003, BellSouth filed a Request for Extension 
of Time to Respond to AT&T's Motion for Reconsideration of Order 
No. PSC-03-1082-FOF-TP until November 7, 2003. On November 7, 
2003, BellSouth filed its Response to A T & T ' s  Motion for 
Reconsideration. BellSouth in its response contends that AT&T's 
motion fails to meet the standard for reconsideration for the 
following reasons. BellSouth asserts that the Commission did not 
improperly consider parol evidence in interpreting t h e  
interconnection agreement. BellSouth contends that the Final 
Order does not contradict or in a n y  way affect the definition of 
"Switched Access Traffic" in the Interconnection Agreement. 
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This recommendation addresses the outstanding Motion f o r  
Reconsideration and Request f o r  Oral  Argument, as well as the 
Motion f o r  E x t e n s i o n  of T i m e  to Respond. 
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DISCUSSION OF ISSUES 

ISSUE 1: Should  the Commission grant BellSouth Telecommunications, 
Inc.‘s Request for Extension of Time to Respond to AT&T‘s Motion 
f o r  Reconsideration of Order No. PSC-03-1082-FOF-TP? 

RECOMMENDATION: Yes, staff recommends that the Commission should 
grant BellSouth Telecommunications, Inc.’s Request for Extension of 
Time to Respond to AT&T’s Motion for Reconsideration of Order No. 
PSC-0 3-1 0 8 2-FOF-TP . (CHRISTENSEN) 

STAFF ANALYSIS: As noted in t h e  Case Background, BellSouth filed 
its Request f o r  Extension of Time to Respond to AT&T’s Motion for 
Reconsideration of Order No. PSC-03-1082-FOF-TP on October 17, 
2003. In support of its Motion, BellSouth states that it had o n l y  
seven (7) calendar days to file its response to AT&T‘s Motion for 
Reconsideration. BellSouth contends that its counsel had to travel 
and had other conflicts during the time when the response was due 
and needed additional time to prepare BellSouth’s response to 
AT&T’s motion. BellSouth states that it contacted AT&T‘s counsel, 
who had no objection to granting the extension of time €or 
responding to the motion. 

Since the parties have no objection to granting the motion for 
extension of time for BellSouth to file its response and no party 
is prejudiced by granting the extension, s t a f f  believes that it is 
appropriate to grant t h e  requested extension of time. Therefore, 
staff recommends that the Commission should grant BellSouth 
Telecommunications, Inc. ’ s  Request f o r  Extension of Time to Respond 
to AT&T’s Motion for Reconsideration of Order No. PSC-03-1082-FOF- 
TP. 
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ISSUF, 2: Should the Commission grant AT&T’s Request f o r  Oral 
Argument ? 

RECOMMENDATION: No, staff recommends that the Commission deny 
AT&T’s Request for Oral Argument. (CHRISTENSEN) 

STAFF ANALYSIS: As noted previously, AT&T filed its Request for 
Oral Argument along with its Motion for Reconsideration. In 
support of its request, AT&T s t a t e s  that it believes that oral 
argument would assist the Commission in comprehending and 
evaluating the issues raised in its Motion for Reconsideration. 

AT&T contends that the substance of the Motion is the meaning 
and effect of the Commission’s decision in Order No. PSC-03-1082- 
FOF-TP, issued September 30, 2003 (Final Order). AT&T asserts that 
its motion identifies specific instances of conflicting provisions 
within the Final Order including the interpretation of the related 
provisions of the interconnection agreement and applicable Georgia 
law. AT&T contends that without oral argument, the Commission will 
be less likely to have answers to all of their questions on the 
issues. AT&T asserts that, accordingly, only through oral argument 
will there be assurances that the record will be complete, thus 
allowing the Commission to make the necessary findings in the 
public interest. 

BellSouth filed its Response to AT&T‘s Motion. BellSouth 
states that it does not believe that oral argument would assist the 
Commission in its consideration of the pending motion. BellSouth 
contends that these issues have been briefed extensively, and 
BellSouth does not see what oral argument at this point would add 
to the process.  

Rule 2 5 - 2 2 . 0 5 8 ( 1 ) ,  Florida Administrative Code, states that: 

The Commission may grant oral argument upon request of 
any party to a section 120.57, F . S .  formal hearing. A 
request for oral argument shall be contained on a 
separate document and must accompany the pleading upon 
which argument i s  requested. The request shall state 
with particularity why oral argument would aid the 
Commission in comprehending and evaluating the issues 
before it. Failure to file a timely request for oral 
argument shall constitute waiver thereof. 
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Rule 25-22.058, Florida Administrative Code, applies to o r a l  
argument in the post-hearing context. Rule 25-22.060(f), Florida 
Administrative Code, states, in part, that: 

Oral argument on any pleading filed under this rule 
[addressing post-hearing motion f o r  reconsideration] 
shall be granted s o l e l y  at the discretion of. the 
Commission. 

Staff believes t h a t  AT&T has not provided sufficient reason as 
to why granting o r a l  argument would aid the Commission in 
comprehending and evaluating t h e  issues before it. Although AT&T 
cites to its Motion in which it identifies instances of conflicting 
provisions in the Final Order including the interpretation of 
related contract provisions and applicable Georgia law, s t a f f  
believes these issues have been fully addressed in the motion and 
response. 

As noted above, pursuant t o  Rule 25-22.060(f), Florida 
Administrative Code, it is within the Commission's discretion to 
grant oral argument. Should the Commission grant oral argument, 
s t a f f  would recommend that such oral argument be limited to 15 
minutes per party pursuant to Rule 25-22.058 (2) , Florida 
Administrative Code. Staff recommends that the Commission deny 
A T & T ' s  Request for O r a l  Argument. 
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Issm 3: Should the Commission grant AT&T's Motion for 
Reconsideration? 

RECOMMENDATION: No, staff recommends that the Commission should 
deny AT&T's Motion for Reconsideration. (CHRISTENSEN) 

STAFF ANALYSIS: As noted previously, AT&T f i l e d  its Motion for 
Reconsideration on October 15, 2003, and BellSouth filed it-s 
Response to the Motion on November 7, 2003. 

AT&T' s Motion for Reconsideration 

In support of its Motion for Reconsideration (Motion), AT&T 
argues that its complaint alleged a "straightforward" breach of 
contract claim which the Commission should have resolved solely on 
the "literal words'' and unambiguous provisions of the 
interconnection agreement executed by AT&T and BellSouth on October 
26, 2001 (Interconnection Agreement) under governing law. AT&T 
asserts that the Commission improperly considered "parol" evidence 
offered by BellSouth in direct v i o l a t i o n  of governing law and the 
Commission's Order No. PSC-03-0525-FOF-TP, issued April 21, 2003, 
which denied AT&T' s Motion to Strike BellSouth's "parol" evidence. 
AT&T contends that in this prior Order, the Commission specifically 
stated ". . if a f t e r  receiving all of the evidence, we conclude 
t h a t  the l a n g u a g e  is . . . clear and unambiguous, then we need not  
consider  a n y  ' e x t r in s i c  [paro l ]  evidence. ' I '  (Emphasis in Motion) 
Motion at p .  2. AT&T argues that, in addition, the Commission 
failed to properly interpret the contract as a whole under 
applicable law, deciding instead to give consideration to only one 
provision of the contract. 

AT&T contends that the standard of review for a Motion for 
Reconsideration is whether the Motion identifies a point of fact or 
law which the Commission overlooked or failed to consider in 
rendering its order. See, Diamond Cab Co. v. Kinq, 146 So. 2d 889, 
891(Fla. 1962). AT&T states that its Motion meets this standard 
given that the Commission's Final Order violates: 1) governing law 
regarding consideration of "parol" evidence; 2) Order No. PSC-03- 
0525-FOF-TP, issued April 21, 2003; and 3) other governing law 
regarding interpreting the entirety of the contract. 

AT&T contends that its complaint involved what constitutes 
"Local  Traffic'' and "Switched Access Traffic" in the 
interconnection agreement for compensation purposes. 
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AT&T argues that as Section 5.3.3 reflects, the Parties 
expressly limited "Switched Access Traffic" under the 
Interconnection Agreement to interLATA traffic and excluded all 
traditional intraLATAtraffic. AT&T again argues that by virtue of 
the "interrelatedness" of Section 5.3.1.1 and 5.3.3, the definition 
of "Switched Access Traffic" (found in Section 5.3.3) clearly 
qualifies the language "calls that are originated or terminated 
through switched access arrangements as established by -the- State 
Commission or FCC" (found in Section 5.3.1.1) to mean interLATA 
traffic originating or terminating through such switched access 
arrangements. AT&T states that accordingly, the Commission should 
interpret the "literal words" and unambiguous provisions of the 
contract, thus granting the relief requested in AT&T's complaint. 

AT&T argues that, first, under the governing law of the 
interconnection agreement, consideration of parol evidence is 
prohibited unless the interconnection agreement is found to be 
ambiguous. AT&T states that the Parties expressly agreed that 
Georgia law governs the Interconnection Agreement. AT&T asserts 
that under Georgia law, a contract which states that it contains 
the "entire agreement'' of the Parties canno t  be altered or changed 
based on ''parol" evidence and related testimony of the Parties.' 

AT&T contends that this "black letter law" is referred to as 
the "parol evidence rule" because it prohibits the consideration of 
extrinsic or "parol" evidence and related testimony of the Parties 
once a dispute arises.2 AT&T asserts that the only exception to 
this rule is when the contract is determined to be ambiguous, thus 
allowing the consideration of "parol" evidence and related 
testimony from the Parties regarding what was intended when the 
contact was negotiated? 

AT&T cites to pages 8 through 10 in Order No. PSC-03-0525-FOF- 
TP, issued April 2 3 ,  2003, to support its proposition that prior to 

'0.C.G.A. Section 13-2-2(1) First Data POS, Inc. v. Willis, 
546 S.E. 2d 781 (2001); Choice Hotels Intern, Inc. v. Ocmulqee 
Fields, I n c .  474 S.E. 2d 56 (1996); Stewart v. KHD Deutz of 
America, Corp . ,  980 F. 2d 698(11th Cir. (Ga.) 1993). 

20chs v. Hoerner, 510 S . E .  2d 107(1998). 

3Andrews v. Skinner, 279 S . E .  2d 523 (1981). 
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the hearing in this proceeding, the Commission held that the 
contract was ambiguous, and thus allowed the consideration of 
BellSouth’s “parol” evidence. AT&T argues, however, that the 
Commission subsequently found in the Final Order that the 
interconnection agreement was not ambiguous; therefore, under 
governing law it could not consider BellSouth’s parol evidence in 
interpreting the interconnection agreement. AT&T argues-that the 
Commission, nevertheless, did l o o k  beyond the agreement and 
considered parol evidence in construing the contract. In contrast, 
AT&T contends that the Commission inexplicably used i t s  ”clear on 
its face” determination to justify improperly ignoring the vast 
majority of AT&T‘s record testimony and arguments in the 
proceeding. 

AT&T asserts that there are numerous provisions in the Final 
Order which reflect that the Commission improperly considered 
BellSouth‘s “parol” evidence in interpreting the contract. AT&T 
cites to staff‘s recommendation in which the contract’s term 
switched access ”arrangements/’ in Section 5.3.1.1 was substituted 
with the word “facilities” (based on the “parol” evidence from the 
Parties) . AT&T claims that during the Commission‘s discussion with 
staff regarding its recommendation, staff expressly stated that it 
was relying on Ms. Shiroishi’ s “parol” evidence in determining that 
“switched access arrangements” were defined in BellSouth’s tariff . 
AT&T states that Ms. Shiroishi testified as to what the Parties 
“discussed during negotiations,“ and argues that staff improperly 
relied upon Ms. Shiroishi‘s parol evidence of these discussions to 
concluded that “switched access arrangements as established by the 
State Commission o r  FCC” meant “through the [ P] arties’ intrastate 
and interstate t a r i f f s , ”  and not as Mr. King testified, that the 
language referred to certain traffic which appearedto be intraLATA 
(e.g., Voice Over Internet Protocol (VOIP) traffic and ISP-bound 
traffic), but which the State Commission or the FCC may determine 
in fact is interLATA traffic. 

AT&T asserts that staff had to rely upon the Parties’ 
discussions during negotiations (although in the recommendation it 
stated it need not do so in t h a t  the contract was ”clear on its 
face”) because this is the only place in the record where Ms. 
Shiroishi was able to explain that the language regarding “switched 
access arrangements’’ meant the Parties’ access tariffs. AT&T 
contends that the interconnection agreement itself does not state 
that “switched access arrangements” means the Parties‘ access 
tariffs. 
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AT&T also argues that the Cornmission improperly and summarily 
dismissed AT&Tfs arguments in its Final Order. AT&T contends that 
the Commission summarily dismissed Mr. King's explanation of what 
constituted "switched access arrangements" stating that "from a 
plain language standpoint, AT&T's position makes no sense" in that 
"InterLATA traffic is not intraLATA traffic, so it does not need to 
be excluded." Motion at 11. AT&T asserts that this summary 
dismissal was improper because the Commission did not interpret the 
contract from a "plain language standpoint ." AT&T contends further 
that once the Commission considered evidence regarding the 
"discussion during negotiations," the Commission should have also 
considered BellSouth's position on VOIP and ISP-bound traffic in 
determining whether AT&Tfs position made sense from a "plain 
language standpoint." 

Finally, AT&T argues that the Commission's Final Order failed 
to construe the entirety of the contract. AT&T cites to Section 13- 
2-2(4), O.C.G.A., for the proposition that under Georgia law a 
contract is to be construed in its entirety rather than isolated 
sections of the contract.4 AT&T contends that although the Final 
Order acknowledged its argument that Section 5.3.1.1 of the 
contract (which determined what constituted "Local Traffic") was 
expressly "interrelated" to Section 5.3.3 of the contract (which 
defined "Switched Access Traffic") , the Commission failed to 
address the impact of the interrelatedness of these two Sections. 
AT&T a l s o  argues that this was a fatal flaw given that the 
definition of "Switched Access traffic" is expressly limited to 
interLATA traffic. 

AT&T contends that in this respect, staff failed to advise the 
Commission that if the Commission adopted staff's recommendation 
regarding what constituted "Local Traffic" under Section 5.3.1.1, 
then the Commission would be contradicting the definition of 
"Switched Access Traffic" in Section 5.3.3, which is expressly 
limited to interLATA traffic. AT&T asserts that this i s  because 
the upshot of staff's recommendation regarding what constitutes 
"Local Traffic" is that all intraLATA traffic terminated over 
switched access arrangements would be considered "Switched Access 

4First Capital Life Insurance CompanV v. AAA Communications, 
Lnc. , 906 F. Supp. 1546 (1995); See, also, Richard Hanev Ford, 
Inc. v.  Ford Dealer Computer Services, 461 S . E .  282(Ga. App. 1995); 
Maiz v. Virani, 253 F. 3d 6 4 1 ,  659(11th Cir. (Ga.) 2001). 
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Traffic" (unless it was considered local traffic under the o l d  
interconnection agreement). AT&T argues that this is the fatal 
flaw in staff's recommendation and the Commission's Final Order 
because, by definition, "Switched Access Traffic, " under Section 
5.3 .31  can never include intraLATA traffic. AT&T contends that in 
this respect, staff' s recommendation, and consequently the Final 
Order eviscerate the contract's definition of "Switch-ed Access 
Traffic" by including certain intraLATA traffic in this definition. 

AT&T asserts that in comparison, AT&T' s "literal words" 
interpretation of these two Sections of the contract is 
complementary and construes the entirety of the contract as 
required by Georgia law. AT&T contends that its position is that 
what constitutes "Local Traffic" and "switched access arrangements 
as established by the State Commission or the FCC" are those 
certain calls which the State Commission or the FCC may determine 
are interLATA calls even though such calls may "appear" to 
originate or terminate within the same LATA. AT&T asserts that 
this interpretation is totally consistent with what constitutes 
"Local Traffic" in Section 5.3.1.1 with the definition of "Switched 
Access Traffic" in Section 5.3.3 which is limited to interLATA 
calls. AT&T contends that it also allows the Commission to 
interpret the contract based on the "literal words" and unambiguous 
provisions of the contract and not consider any parol evidence. 
AT&T asserts that its interpretation of these two Sections upholds 
the entirety of the contract. 

BellSouth's Response 

In its Response to AT&T's Motion, BellSouth contends that AT&T 
not only rehashes a contract interpretation argument that the 
Commission concluded previously "[flrom a plain language 
standpoint, [ ]  makes no sense," but AT&T a l s o  misrepresents the 
Commission's evidentiary rulings in this docket, misconstrues the 
parol evidence rule, and invents a purported consequence of the 
Final Order that does not in fact exist. BellSouth asserts that 
although AT&T claims that i t s  motion satisfies the standard for 
reconsideration, it does not. BellSouth contends that AT&T's 
motion, to the extent it is not merely rearguing matters the 
Commission already considered and  rejected, relies on a foundation 
of misrepresentations that does no t  provide a legitimate basis for 
the Commission to modify its Final Order. 
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BellSouth contends that first, the Commission did not hold in 
denying AT&T’ s pre-hearing motions to strike evidence that the 
definition of local traffic in the parties’ interconnection 
agreement was ambiguous and that the Commission would therefore 
consider parol evidence in construing the definition, as AT&T 
contends that it did. BellSouth s’tates that, rather, the 
Commission ruled that it would not strike extrinsic evidence 
contained in pre-filed testimony, because if the Commission 
concluded when it reached the merits of the case that the 
definition of local traffic set forth in the agreement was not 
clear on its face, then governing law would require it to examine 
evidence other than the contract language. 

BellSouth states that when it came time to address the merits 
of AT&T‘s complaint, the Commission found, however, that the 
contract is clear on its face in that calls that have traditionally 
been treated as intraLATA toll traffic and that are carried over 
switched access arrangements are expressly excluded from the 
definition of local traffic. BellSouth contends that AT&Y s 
argument to the contrary is wholly undermined by its own witness 
who agreed on cross-examination that the local traffic definition 
“on its face” excludes calls that traverse switched access 
facilities from treatment as local traffic and further testified 
that the interpretation AT&T sought was, at best, “spin.” 
BellSouth argues that there is no dispute that controlling law 
mandates that the Commission give effect to the p l a i n  words of the 
contract, and the Commission properly concluded that it was 

’ required to interpret the contract to mean exactly what even AT&T’s 
witness acknowledged that it plainly says. 

BellSouth asserts that AT&T‘s second contention, that the 
Commission ran afoul of the parol evidence rule in construing the 
plain words of the contract, has no basis in law or fact. BellSouth 
contends that the parol evidence rule bars the use of extrinsic 
testimony of a prior or contemporaneous agreement to alter or vary 
the terms of an unambiguous contract? BellSouth asserts that 
“[tlo be ambiguous, a word or phrase must be of uncertain meaning 

5First Data POS, Inc. v. Willis, 273 Ga. 792, 546 S.E.2d 
781 (2001). 
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and fairly understood in multiple ways.’’6 BellSouth contends that 
AT&T’ s claim that the Commission improperly considered parol 
evidence was based upon AT&T’s assertion that the rule “bans 
consideration of all ‘parol’ evidence except where the contract 
language is ambiguous. BellSouth asserts that the parol evidence 
rule does not bar evidence of the meaning of an unambiguous term 
and in fact Georgia law permits such evidence. BellSouth states 
that since words must be construed in their ”popular sense,”7 and 
be given the meaning they have in a particular trade or business,’ 
a court, or in this case the Commission, is permitted to hear 
evidence of a word or phrase’s popular and/or specialized meaning. 
BellSouth asserts that allowing evidence for that purpose does not 
even implicate, not to mention run afoul, of the parol evidence 
rule. 

BellSouth asserts that the parol evidence that AT&T contends 
the Commission should not have considered - testimony that the 
phrase “switched access arrangements” refers to facilities 
purchased out of tariffs - is not evidence of a prior or 
contemporaneous ora l  agreement, and it d i d  not alter or change the 
contract. BellSouth contends that indeed, notwithstanding AT&T’s 
characterization of such  evidence as BellSouth’s parol evidence, 
the truth, which the Commission recognized in its Final Order, is 
that AT&T‘s witnesses agreed that the phrase “switched access 
arrangements” means exactly what BellSouth understood it to mean. 
See, Final Order, at pages 6, 13, 14. BellSouth asserts that that 
testimony does not describe a prior agreement, nor does it in any 
way vary the meaning of the contract. BellSouth contends it 
confirmed that the phrase ”switched access arrangements” is capable 
of only one reasonable interpretation - - the one both parties 
placed on it at the time of contracting - and is therefore 
unambiguous. 

Finally, BellSouth addresses AT&T‘s claim that calls carried 
over “switched access arrangements” is synonymous with “Switched 
Access Traffic,” as that term is defined in another provision in 

6Resolution Trust Corp. v. Artlev, 24 F.3d 1363, 1366(11th 
Cir. 1994) (citations omitted). 

7Henderson v. Henderson, 264 S.E.2d 299 (Ga. App 1979). 

8Ga.  Code Ann. §13-2-2(2). 
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the contract. BellSouth contends that nevertheless, AT&T asserts 
again that the Commission’s conclusion to give effect to the plain 
words of the contract “eviscerates the contract‘s definition of 
’Switched Access Traffic. ” BellSouth asserts that AT&T‘ s argument 
is premised on its claim that traffic that does not meet the 
definition of ‘’local traffic” must meet-the contract’s definition 
of “Switched Access Traffic.” BellSouth contends that as AT&T‘s 
witness a l s o  acknowledged, that is not true. 

BellSouth asserts that, as the Commission has already 
concluded, the contract is clear - intraLATA traffic that was 
formerly treated as toll traffic and is carried over switched 
access arrangements is expressly excluded from the definition of 
local traffic. BellSouth contends that even if the Commission were 
to believe that AT&T, at the time the parties were negotiating 
their interconnection agreement, wanted the contract to say 
something different, the fact remains t h a t  the law does not permit 
the Commission to ignore the plain words of the contract. 
BellSouth concludes that AT&T has failed to identify a point of 
fact or law that the Commission overlooked or that the Commission 
failed to consider in rendering its Final Order. BellSouth 
contends that consequently, the Commission should deny the motion 
f o r  reconsideration. 

Analvs is 

As noted by the Parties, the standard for a motion f o r  
reconsideration is whether the motion identifies a point of fact or 
law which was overlooked or which the Commission failed to consider 
i n  rendering its Order. See Stewart Bonded Warehouse, Inc. v .  
Bevis, 294 So. 2d 315 (Fla. 1974);Diamond Cab Co. v. Kinq, 146 So. 
2d 889 ( F l a .  1962); and Pinqree v. Ouaintance, 394 So. 2d 162 ( F l a .  
lSt DCA 1981). In a motion for reconsideration, it is not 
appropriate to reargue matters t h a t  have already been considered. 
Sherwood v.  State, 111 So. 2d 96 (Fla. 3rd DCA 1959); citing State 
ex.re1. Javtex Realtv Co. v. Green, 105 So. 2d 817 ( F l a .  lSt DCA - 

1958). Furthermore, a motion for reconsideration should not be 
granted “based upon an arbitrary feeling that a mistake may have 
been made, but should be based upon specific factual matters set 
f o r t h  in the record and susceptible to review.” Stewart Bonded 
Warehouse, Inc. v. Bevis, 294 So. 2d 315, 317 (Fla. 1974). 
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A T & T ' s  arguments hinge on its belief that Georgia's parol 
evidence rule bars  all extrinsic evidence in a contract matter 
unless the contract language is found to be ambiguous. BellSouth, 
however, correctly points out that AT&T's characterization of the 
parol evidence rule is incorrect. The. Official Code of Georgia 
Annotated S 13-2-2 (1) states that 

Parol evidence is inadmissible to add to, take from, or 
vary  a written contract. All the attendant and 
surrounding circumstances may be proved and, if there is 
an ambiguity, latent or patent, it may be explained; so, 
if o n l y  a par t  of a contract is reduced to writing (such 
as a note given in pursuance of a contract) and it is 
manifest that the writing was not intended to speak the 
whole contract, then parol evidence is admissible. 

Under Georgia's parol evidence rule, evidence outside the contract 
is inadmissible to the extent it adds to, takes from, or varies a 
written contract, which is not the case regarding the extrinsic 
evidence that AT&T complains about. AT&T complains that the 
consideration of testimony of both AT&T and BellSouth's witnesses 
that the term "arrangements" in "switched access arrangements" 
means facilities, was improper under Georgia's parol evidence rule. 
This assumption is incorrect for two reasons. First, as indicated 
by BellSouth, when both parties agree that the term "arrangements" 
is synonymous with facilities in the contract, there is no adding 
to, taking from, or varying of the contract by the extrinsic 
evidence since it confirms that the term "arrangements" has only 
one reasonable interpretation, which is the meaning both parties 
agreed to as evidenced by the testimony. Specifically, the Order 
notes that witness King does not dispute that a switched access 
arrangement is a ". . . facility that supports the delivery of 
switched access traffic." - Id. at p. 6. 

Second, under Georgia law, testimony is permitted to explain 
technical terms. Specifically, the Official Code of Georgia 
Annotated § 13-2-2 (2) states that 

Words generally bear their usual and common 
signification; but technical words, words of art, or 
words used in a particular trade 
construed, generally, to be used 
peculiar meaning. The local usage 

or business will be 
in reference to this 
or understanding of a 
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word may be provided in order to arrive at the meaning 
intended by the parties. 

(Emphasis added) . Clearly, under Georgia statutes parties may 
present extrinsic testimony regarding the meaning of a technical 
phrase to arrive at the meaning. Thus, it is appropriate for the 
Commission to consider such testimony in arriving at its decision 
and consideration of such testimony does not violate -the parol 
evidence rule. Thus, the Commission did not make a mistake of fact 
or law. 

In addition, AT&T‘ s argument that the Commission improperly 
relied on witness Shiroishi‘s testimony that the term switched 
access “arrangements” meant facilities and such switched access 
arrangements are s o l d  out of BellSouth’s tariffs, is without merit. 
As noted above, it is permissible to rely on testimony to arrive at 
the parties‘ intended meaning regarding the use of a technical word 
or phrase. Witness Shiroishi’ s testimony referencing where the 
switched access arrangement could be purchased from, merely 
provided additional support that the parties both agreed to the 
meaning of the term Contrary to AT&T’ s argument, 
this does not violate Georgia’s parol evidence rule, as noted by 
BellSouth. 

“arrangements. “ 

Moreover, staff believes that AT&T‘s argument that the Order 
dismissed AT&T’s witness testimony is also without merit. Staff 
agrees with BellSouth that AT&T’s argument in this regard is merely 
an attempt to rehash arguments presented in its brief. 
Substantively, there is no change in the arguments raised in the 
motion regarding AT&T’s witness‘s testimony which was rejected by 
the Commission in rendering its decision. 

Similarly, AT&T’s complaint that the Order was fatally flawed 
because the Commission failed to interpret the entirety of the 
contract because of the “interrelatedness” of the two sections of 
the contract is also an attempt to reargue its position from its 
brief. Again, as BellSouth points out, A T & T ‘ s  argument was 
rejected. Pursuant to the standard for a motion for 
reconsideration, solely rearguing one’s position is not a basis f o r  
a motion for reconsideration. Moreover, AT&T is simply wrong when 
it claimed that the ”upshot” of the Order regarding what 
constitutes “Local Traffic” is that all intraLATA traffic 
terminated over switched access arrangements would be considered 
“Switched Access Traffic” (unless it was considered local traffic 
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under the “old” interconnection agreement) . AT&T’ s argument 
assumes that intraLATA toll traffic falls within the definition of 
“Swi tched  Access Traffic” in the contract. However, the definition 
of “Switched Access Traffic” in the contract specifically refers to 
only interLATA traffic, not intraLATA traffic. In f a c t ,  witness 
King testified that Section 5.3.3 defines Switched Access Traffic 
as \\. . . telephone calls requiring local transmission or.switching 
service f o r  t h e  purpose of the origination or terminatlon of 
Intrastate InterLATA traffic.” (Emphasis added) Order No. PSC-03- 
1082-FOF-TP at pp. 6-7. The definition of “Local Traffic” 
encompassed intraLATA traffic. Staff agrees with BellSouth in 
accordance with language of the Final Order, traffic need not 
satisfy a definition of “Switched Access Traffic” f o r  switched 
access rates to apply, rather than reciprocal compensation rates, 
under the interconnection agreement. 

Based on the foregoing, staff recommends that the Commission 
deny AT&T‘s Motion for Reconsideration. 
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ISSUE 4 :  Should this docket  be c losed?  

RECOMMENDATION: Yes. Upon t h e  e x p i r a t i o n  of the appellate period,  
and i f  no f i l i n g s  a r e  received from t h e  p a r t i e s  w i t h i n  30 days of 
the i s suance  of the o r d e r ,  t h i s  docket  should be c l o s e d .  
(CHRISTENSEN) 

STAFF ANALYSIS: Upon t h e  expiration of t h e  appellate per iod ,  and 
i f  no f i l i n g s  a r e  rece ived  from t h e  p a r t i e s  within 30 days of t h e  
i s suance  of t h e  o r d e r ,  this docket  s h o u l d  be closed. 
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TITLE 13. CONTRACTS 
CHAPTER 2. CONSTRUCTION 

O.C.C.A. 5 13-2-2 (2002) 

13-2-2. Rules for interpretation of contracts generally 

The following rules, among others, shall be used in arriving at  the true interpretation of 
contracts: 

(1) Parol evidence is inadmissible to add to, take from, or vary a written contract. All the 
attendant and surrounding circumstances may be proved and, if there is an ambiguity, latent 
or patent, it may be explained; so, if only a part of a contract is reduced to  writing (such as a 
note given in pursuance of a contract) and it is manifest that the writing was not intended to 
speak the whole contract, then parol evidence is admissible; 

(2) Words generally bear their usual and common signification; but technical words, words 
of art, or words used in a particular trade or business will be construed, generally, to be used 
in reference to this peculiar meaning. The local usage or understanding of a word may be 
proved in order to arrive at  the meaning intended by the parties; 

(3) The custom of any business or trade shall be binding only when it is of such universal 
practice as to  justify the conclusion that it became, by implication, a part of the contract, 
except in regard to those transactions covered by Title 11; 

(4) The construction which will uphold a contract in whole and in every part is to be 
preferred, and the whole contract should be looked to in arriving at the construction of any 
Part; 

(5) If the construction is doubtful, that which goes most strongly against the party executing 
the instrument or undertaking the obligation is generally to be preferred; 

(6) The rules of grammatical construction usually govern, but to effectuate the intention 
they may be disregarded; sentences and words may be transposed, and conjunctions 
substituted for each other. In extreme cases of ambiguity, where the instrument as it stands is 
without meaning, words may be supplied; 

(7) When a contract is partly printed and partly written, the latter part is entitled to most 
consideration ; 
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(8) Estates and grants by implication are not favored; 

(9) Time is not generally of the essence of a contract; but, by-express stipulation or 
reasonable construction, it may become so. 

HISTORY: Orig. Code 1863, EJ§ I, 2721; Code 1868, 55 1, 2715; Code 1873, 5 1, 2757; Code 
1882, 55 1, 2757; Civil Code 1895, 55 1, 3675; Civil Code 1910, 55 1, 4268; Code 1933, 5 
20-704; Ga. L. 1962, p. 156, €j I; Ga. L. 1963, p. 188, 5 38; Ga. L. 1964, p. 414, 5 1. 

NOTES: 
LAW REVIEWS. --For article, "The Parol Evidence Rule in Georgia," see 17 Ga. BJ. 49 (1954). 
For article, "The Parol Evidence Rule in Georgia -- Part Two," see 17 Ga. B.J. 184 (1954). For 
article noting the effect of local business custom on warranties under the U.C.C., see 1 Ga. St. 
ELJ. 191 (1964). For article discussing the advantages of contract rescission as a remedy for 
fraud, with respect to the parol evidence rule and the statute of frauds, in light of City Dodge, 
Inc. v. Gardner,-232 Ga. 766, 208 S.E.2d 794 (1974), see 11 Ga. St. B.J. 172 (1975). For 
article discussing interpretation in Georgia of insurance policies containing evidentiary 
conditions, see 12 Ga. L. Rev. 783 (1978). For article discussing parol evidence in the law of 
commercial paper, see 13 Ga. L. Rev. 53 (1978). For article surveying recent legislative and 
judicial developments in Georgia's real property laws, see 31 Mercer L. Rev. 187 (1979). For 
article, "Trial Practice and Procedure," see 53- M-erge~L. Rev. 475.120Ql)2 

For note, "Misrepresentations and Nondisclosures in the Insurance Application," see 13 Ga. 
L. Rev. 876 (1979). 

For cm-"nt  on Buchanan-v,H.ie-bey,-_78__Ga~~--A~p~ 43.4,5iQ-S, E12d81_15_-C1948), see 12 Ga. 
B.J. 67 (1949). For comment on West View Corp. v. Alston, 208- Ga. 122,-65- S.E.2d 406 
(l-9-5J-)J see 14 Ga. B.J. 230 (1951). For comment on Fjshgr v,J-.-A-._3-o~e-sConstr. Co., 87 Ga, 
App!-_317, 7_3 S,E.2d 58-7-(195-2],. see 4 Mercer L. Rev. 374 (1953). For comment on Burdines, 
Inc. v. Pan-AtlanticS,Se Corp.J99-F.Zd 577 (5th Cir. 1952), an admiralty case treating a 
rubber stamp as a means of writing in construing a contract, see 4 Mercer L. Rev. 376 (1953). 
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