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Legal Department

J. Phillip Carver
Senior Attorney

BellSouth Telecommunications, Inc.
150 South Monroe Street

Room 400

Tallahassee, Florida 32301

(404) 335-0710

January 23, 2004

7

id ESNNT

Mrs. Blanca S. Bayd -
Director, Division of Records and Reporting ~
Florida Public Service Commission

2540 Shumard Oak Boulevard

Tallahassee, FL 32399-0850

]
L |

Re: Docket Nos. 981834-TP and 990321-TP (Generic Collocation)

Dear Ms. Bayé:

Enclosed are an original and fifteen copies of BellSouth’s Response to AT&T’s
Motion to Allow Taking Deposition, which we ask that you file in the captioned docket.

A copy of this letter is enclosed. Please mark it to indicate that the original was
filed and return the copy to me. Copies have been served to the parties shown on the
attached Certificate of Service.

Sincerely,

—

J. Phillip Carver /217

cc: All Parties of Record
Marshall M. Criser Il
R. Douglas Lackey
Nancy B. White
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CERTIFICATE OF SERVICE
Docket No. 981834-TP and 990321-TP
| HEREBY CERTIFY that a true and correct copy of the foregoing was served via
Hand Delivery (*), First Class U.S. Mail and Electronic Mail this 23rd day of January,
2004 to the following:

Beth Keating, Staff Counsel Joseph A. McGlothlin
Adam Teitzman, Staff Counsel Vicki Gordon Kaufman (+)
Florida Public Service Commission Timothy Perry
Division of Legal Services McWhirter, Reeves, McGilothlin,
2540 Shumard Oak Boulevard Davidson, Decker, Kaufman, Arnold,
Tallahassee, FL 32399-0850 & Steen, PA,
Tel. No. (850) 413-6212 117 South Gadsden Street
Fax. No. (850) 413-6250 Tallahassee, FL 32301
bkeatin sc.state.fl.us Tel. No. (850) 222-2525
ateitzma@psc.state.fl.us Fax. No. (850) 222-5606
Attys. for FCCA

FPSC Staff By E-Mail Only: Attys. for Network Telephone Corp.
amaure sc.state fl.us Atftys. for BlueStar
bgardner@psc.state.fl.us Attys. For Covad (+)
bcasey@psc.state.fl.us jimcqlothlin@mac-law.com
cbhulecza@psc.state.fl.us vkaufman@mac-law.com
david.dowds@psc.state.fl.us tperry@mac-law.com
jrojas@psc.state.fl.us ’
jschindi@psc.state.fl.us Richard A. Chapkis (+)
jebrown@psc.state.fl.us Terry Scobie
lking@psc.state.fl.us Verizon Florida, inc.
mbrinkle@psc.state.fl.us One Tampa City Center

lee@psc.state.fl.us 201 North Franklin Street (33602)
pvickery@psc.state.fl.us Post Office Box 110, FLTC0007
plester@psc.state.fl.us Tampa, Florida 33601-0110
sasimmon@psc.state.fl.us Tel. No. (813) 483-2606
sbbrown@psc.state.fl.us Fax. No. (813) 204-8870
scater@psc.state.fl.us Richard.chapkis@verizon.com
tbrown@psc.state.fl.us terry.scobie@verizon.com

vmckay@psc.state.fl.us

zrin sc.state.fl.us



Paul Turner

Supra Telecommunications & Info.
Systems, Inc.

2620 SW. 27th Avenue

Miami, FL. 33133

Tel. No. (305) 476-4247

Fax. No. (305) 476-4282

pturner@stis.com

Susan S. Masterton (+)

Sprint Comm. Co. LLP

1313 Blair Stone Road (32301)
P.O. Box 2214

MC: FLTLHOO0107

Tallahassee, FL 32316-2214

Tel. No. (850) 847-0244

Fax. No. (850) 878-0777
Susan.masterton@mail.sprint.com

Sprint-Florida, Incorporated
Mr. F. B. (Ben) Poag

P.O. Box 2214 (MC FLTLHOO0107)
Tallahassee, FL 32316-2214

Tel. No. (850) 599-1027

Fax. No. (407)814-5700

Ben.Poag@mail.sprint.com

William H. Weber,Senior Counsel
Gene Watkins

Covad Communications

1230 Peachtree Street, N.E.

19th Floor

Atlanta, Georgia 30309

Tel. No. (404) 942-3494

Fax. No. (404) 942-3495
wweber@covad.com

gwatkins@covad.com

Rodney L. Joyce

Shook, Hardy & Bacon, L.L.P.
600 14th Street, N.W.

Suite 800

Washington, D.C. 20005-2004
Tel. No. (202) 639-5602

Fax. No. (202) 783-4211

Counsel for Network Access Solutions

rioyce@shb.com

Verizon Florida, Inc.

Ms. Michelie A. Robinson
%Mr. David Christian

106 East College Avenue
Suite 810

Tallahassee, FL 32301-7704
Tel. No. (813) 483-2526

Fax. No. (813) 223-4888

Michelle.Robinson@verizon.com

David.Christian@verizon.com

Ms. Lisa A. Riley

Virginia C. Tate

1200 Peachtree Street, N.E.
Suite 8066

Atlanta, GA 30309-3523
Tel. No. (404) 810-7812
Fax. No. (404) 877-7646
lriley@att.com

vctate@att.com

Florida Digital Network, Inc.
Matthew Feil, Esq.

390 North Orange Avenue
Suite 2000

Oriando, FL. 32801

Tel. No. (407) 835-0460
Fax. No. (407) 835-0309

mfeil@floridadigital.net

Catherine K. Ronis, Esq.
Daniel McCuaig, Esq. (+)
Jonathan J. Frankel, Esq.
Wilmer, Cutler & Pickering
2445 M Street, NW.
Washington, DC 20037-1420
Tel. No. (202) 663-6000

Fax. No. (202) 663-6363

catherine.ronis@wilmer.com
daniel. mccuaig@wilmer.com




Jonathan Audu

c/o Ann Shelfer

Supra Telecommunications and
Information Systems, Inc.

1311 Executive Center Drive

Koger Center - Ellis Building

Suite 200

Tallahassee, FL 32301-5027

Tel. No. (850) 402-0510

Fax. No. (850) 402-0522

ashelfer@stis.com

jonathan.audu@stis.com

Mickey Henry

AT&T

1200 Peachtree Street, N.E.
Suite 8100

Atlanta, Georgia 30309-3523
Tel. No. (404) 810-2078

michaelihenry@att.com

Mellony Michaux (by e-mail only)
AT&T

mmichaux@att.com

Roger Fredrickson (by e-mail only)
AT&T
tfrederickson@att.com

Tracy W. Hatch, Esq. (+)

AT&T Communications of the
Southern States, LLC

101 North Monroe Street, Ste. 700

Tallahassee, FL 32301

Tel. No. (850) 425-6360

Fax No. (850) 425-6361

thatch@att.com

Floyd Self

E. Gary Early (*)

Messer, Caparello & Self

Post Office Drawer 1876

215 South Monroe Street, Suite 701
Tallahassee, FL 32302-1876

Tel. No. (850) 222-0720

Fax. No. (850) 224-4359
Co-counsel for AT&T
fself@lawfla.com

Scott A. Kassman

FDN Communications
390 North Orange Avenue
Suite 2000

Orlando, FL 32801

Tel No. (407) 447-6636
Fax No. (407) 447-4839
www.fdn.com

Donna Canzano McNulty, Esquire
MCI WorldCom

1203 Governor Square Blvd., Ste. 201
Tallahassee, Florida 32301

ﬁ PLL, G
Pmmp Carver / Zy

(+) Signed Protective Agreement




BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Inre: Petition of Competitive )
Carriers for Commission Action )
To Support Local Competition )
In BellSouth’s Service Territory )

Docket No. 981834-TP

Inre: Petition of ACI Corp. d/b/a )
Accelerated Connections, Inc. for ) Docket No. 990321-TP
Generic Investigation into Terms and )
Conditions of Physical Collocation )

)

Filed: January 23, 2004

BELLSOUTH’S RESPONSE TO AT&T’S MOTION
TO ALLOW TAKING DEPOSITION

BellSouth Telecommunications, Inc. (“BellSouth”), hereby files its Response to
AT&T’s Motion to Allow Taking Deposition, and states the following:

1. In AT&T’s Motion to Allow Taking Deposition, it presents the situation
as one in which it will be prejudiced as a result of the actions of the Commission Staff if
it is not granted relief by the Commission. Nothing could be further from the truth. In
point of fact, AT&T has not, and will not, suffer any prejudice in the instant situation.
More to the point, AT&T finds itself in this situation purely as a result of its own neglect.
Finally, AT&T should not be able to remedy its current situation (even if a remedy were
needed) by inappropriately imposing upon BellSouth the burden of improper discovery
conducted on the eve of the hearing in this matter.

2. AT&T, of course, wishes to depose BellSouth witness, Bernard Shell, in
Tallahassee, at 10:00 a.m. on January 26, 2004—two days before the hearing. The
Notice for this deposition and AT&T’s Motion were sent out electronically on Thursday,

January 22, 2004. Mr. Shell filed Direct Testimony in this proceeding on February 4,



2003, and he also filed Surrebuttal Testimony on September 26, 2003. Thus, AT&T has
known that Mr. Shell would be a witness in this case for almost a year, and has had ample
opportunity to depose Mr. Shell in a timely and proper manner if it wished to do so.
Despite this, AT&T did not notice the deposition of Mr. Shell at any time before the
discovery cutoff under the Procedural Order in this proceeding, Wednesday, January 22, |
2004. |

3. In its Motion, AT&T appears' to state that it originally attempted to
depose a BellSouth employee on January 8. This much is true. AT&T’s attempt to do so
was completely objectionable for a myriad of reasons. Accordingly, BellSouth filed
objections to this deposition, and the deposition did not take place. AT&T’s attempt to
take this deposition also contained an improper document request, which requested
documents that relate to matters that are clearly within the scope of Mr. Shell’s
testimony. In its objections, BellSouth noted that AT&T was free to depose Mr. Shell,
and that Staff had also stated an inclination to take Mr. Shell’s deposition as well,
although the deposition had not been set at that time. Thus, at this juncture, AT&T still
had more than two weeks to schedule Mr. Shell’s deposition. Finally, the undersigned
also sent to counsel for AT&T a letter stating that AT&T believed it had a legitimate
need to depose someone other than Mr. Shell, then to please contact the undersigned to
attempt to work out any dispute. AT&T never did so.

4. Staff set Mr. Shell’s deposition for January 21, 2004, the last day of the
discovery period. In its Motion, AT&T stated that it decided to depose Mr. Shell “in licu

of pursuing the deposition” of any other BellSouth employee (AT&T Motion, p. 2). -



AT&T, however, did not communicate this decision to Staff, BellSouth or to any other
party.

5. On January 20, 2004, Staff cancelled the deposition of Mr. Shell. Later
that evening, counsel for AT&T left a voice message at the office of the undersigned,
stating that AT&T wanted to “reschedule” the deposition of Mr. Shell. When the
undersigned spoke with counsel for AT&T tile next day, the undersigned stated that Mr.
Shell had been available for deposition on that day (i.e., at the time at which the
deposition was originally noticed), but that the undersigned did not know if Mr. Shell was
available on the four remaining business days before the hearing. The undersigned
offered to attempt to contact Mr. Shell to see if he was still available to be deposed that
afternoon, but also noted that since AT&T had not noticed the deposition for that day, it
would be necessary for counsel for AT&T to contact the parties and to insure that none of
them objected to the deposition proceeding that day. Counsel for AT&T declined to
proceed with the deposition on that day.

6. During this conversation, the undersigned also stated that on the two days
immediately before the hearing, Mr. Shell would be traveling to Tallahassee and
preparing for the hearing, and that BellSouth would not voluntarily make him available
on these days, especially in light of the facts that 1) the discovery cutoff had passed, and
2) AT&T had nu'me;ous opportunities to depose Mr. Shell. The undersigned also agreed
to inquire as to Mr. Shell’s availability to be deposed on January 22 or January 23. Asit

turned out, however, Mr. Shell was not available on either of these dates.

! BeliSouth can only guess that this is AT&T’s position since the Motion AT&T served

electronically was missing the first page. The beginning of the second page of the Motion has what appears
to be a fragment of this argument.



7. Perbaps the most astounding aspect of AT&T’s Motion is that, despite the
facts set forth above, it chooses to cast itself as a victim in this matter. Specifically,
AT&T states that it “should not be prejudiced due to its reliance on PSC Staff to notice
depositions.” (AT&T Motion, p. 2). The fact of the matter is that AT&T could have
independently scheduled Mr. Shell’s depositions at any time. AT&T also could have
taken a number of steps to avoid the instant situation. First, AT&T could have told Staff
or BellSouth at some point prior to the deposition that it had changed its mind and wished
to depose Mr. Shell. Certainly, the deposition would not have cancelled if AT&T had
done so. Second, AT&T could have cross noticed the deposition of Mr. Shell. This
fairly common procedural step is taken when a party does not wish for a deposition to be
cancelled without its consent, and this would have at least signaled to the other parties
that AT&T wished to depose Mr. Shell. Third, when Staff gave the parties electronic
notice of the cancellation of tﬁe deposition, AT&T could have immediately responded
with an e-mail asking that the deposition not be cancelled. Fourth, AT&T could have
accepted the offer of the undersigned to at least try to continue with Mr. Shell’s
deposition as scheduled. AT&T failed to do any of these things and thereby placed itself
in the instant situation.

8. AT&T apparently takes the view that despite the fact that the discovery
cutoff has passed, and despite the many squandered opportunities that AT&T had to take
Mr. Shell’s deposition, it should be allowed to depose Mr. Shell on the eve of the hearing
in a way that is burdensome to BellSouth in general and to Mr. Shell specifically.
Finally, perhaps the most graphic illustration of AT&T’s unfortunate, but persistent

practice of ignoring the procedural rules in a way that is unduly burdensome to other



parties is the fact that AT&T has scheduled Mr. Shell’s deposit~ion to take place in
Tallahassee two days before the hearing. All other depositions scheduled in this matter
(all of which were scheduled by Staff) were conducted telephonically. AT&T is the first
party in this proceeding that has attempted to take a deposition of anyone by forcing them
to appear in person in Tallahassee.

9. Moreover, AT&T’s unsupported claim that it will somehow be
“prejudiced” if it is not allowed to take Mr. Shell’s deposition is specious and should be
rejected. AT&T alleges in the Motion, in a cursory way, that it will be prejudiced if it
cannot take the deposition, but provides absolutely no facts to support this contention.
Further, there are no such facts. AT&T will have ample opportunity to cross-examine
Mr. Shell, as will every other party in this proceeding, when he takes the stand during the
hearing. AT&T’s Motion contains absolutely no clue as to why AT&T believes that it
must have an additional opportunity to examine Mr. Shell, and why this need is so
compelling that it must be done less than forty eight hours before the hearing.

10. Finally, if AT&T is allowed to take Mr. Shell’s deposition, this will
prejudice BellSouth. Mr. Shell is BellSouth’s only witness in this proceeding. Mr. Shell
has set aside Monday, January 26 to prepare for the hearing, including meetings with
other BellSouth personnel and with counsel for BellSouth. If AT&T is allowed to go
forward with this deposition, Mr. Shell’s ability to prepare for the hearing will be
compromised. It is bad enough that AT&T is attempting to ignore the procedural rules.
It is even worse that AT&T wishes to do so in a way that will impede Mr. Shell’s

preparation for the hearing, and thereby prejudice BellSouth’s ability to put on its case.



11.  For all of the reasons set forth above, AT&T’s attempt to depose Mr. Shell

two days before the hearing, and five days after the discovery cutoff, should be rejected.

Respectfully submitted this 23rd day of January, 2004.

Vet s,

NANCY B. WHITE
Museum Tower

150 West Flagler Street
Suite 1910

Miami, Florida 33130
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R/DOUGLAS LACKEY

J. PHILLIP CARVER

General Attorneys

Suite 4300, BellSouth Center
675 West Peachtree Street, N.E.
Atlanta, GA 30375

(404) 335-0710

COUNSEL FOR BELLSOUTH
TELECOMMUNICATIONS, INC.

523433



