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Hand Delivery 

Ms. Blanca S. Bayo, Director 
Division of Commission Clerk 

and Administrative Services 
Florida Public Servjce Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

Re: Review of Tampa Electric Company's waterborne transportation contract 
with TECO Transport 
031033-El 

. .  

and associated benchmark; FPSC Docket No. 

Dear Ms. Bayo: 

Enclosed for filing in the above docket are the original and fifteen (15) copies of TECQ 
Transport Company's Motion to Quash Subpoena Duces Tecum. 

Please acknowledge receipt and filing of the above by stamping the duplicate copy of 
this tetter and returning same to the undersigned. 



Ms. Blanca S. Bayo 
January 23,2004 
Page 2 

Thank you for your assistance in connection with this matter. 

Sincerely, 

HILL, WARD A 8( HENDERSON, P. A. 

Benjamin H. Hill, til 

BHH 1 I llket 
En c 1 os u res 
cc: All Parties of Record (w/encls.) 

G:\BHH\TECO Transpori\Correspondence\Letter to PSC - BHH doc 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Review of Tampa Electric Company’s 1 
Waterborne transportation contract with ) 
TECO Transport and associated benclmiark. ) 

DOCKET NO.. 03 1033-E1 
FILED: ,January 23,2004 

MOTION OF TECO TRANSPORT CORPORATION 
TO OUASH SUBPOENA DUCES TECUM 

TECO Transpor’t Corporation (TECO Transport), a non-party to the above entitled and 

numbered proceeding, pursuant to Rule 28-1 06.21 2 of  the Florida Administrative Code, and 

Rules 1.280 and I .351 of the Florida Rules of Civil Procedure, by and through its undersigned 

attorneys, respectfully moves the Florida Ptiblic Service Commission (Commission) for an order 

quashing the Subpoena Duces Tecum served by the Office of Public Couiisel (OPC) on TECO 

Transport in this proceeding. This motion to quash is made on the grounds that the subpoena is 

unreasonable and oppressive, and that it seeks ir~elevant inforination at the expense of TECO 

Transport’s proprietary interests. In support of this motion, TECO Transport states: 

1.  TECO Transport is not 8 party to the above-entitled proceeding and is not 

regujated by the Coinmission, TECO TI ansport is a competitive entity operated entirely separate 

fi-om Tampa Electric Company. By filing the jnstaiit motion to quash, TECO Transport does not 

subject itself to the Commission’s jurisdiction and does not waive ally objections to the 

Coiiunission’s jurisdiction over TECO Transpoi t .  

2. The above entitled and numbered proceeding involves the Commission’s inquiry 

to determine whether the price that Tampa Electric Company has agreed to pay to TECO 

Transport for waterborne transpor tation services is reasonable for cost recovery purposcs. 

Tampa Electric Company determined that price based upon a market pricing standard that was 



approved by the Coinmission in both 1988 and 1993, & Order Nos. 20298 & PSC-93-0443- 

FOF-EI. Testimony previously filed in this proceeding clearly establislies that TECO Transport 

had no role in establisliing the market price that is being evaluated in this proceeding. (& 

generally Prepared Direct Testimony of Joann T. Wehlc, Doc. No. 00089.) 

3.  Despite these undisputed facts, the OPT: served TECO Transport with an 

expansive and vaguely worded Subpoena Duces Tecum dated January 9, 2004. A copy of the 

Subpoena Duces Tecum is attached as Exhibit A. The Subpoena Duces Tecum requests 

documents that include all manner of income statements, balance sheets, budgeting information, 

correspondence, evaluations, costs elements, indicia o f  profitability, planning documents, 

revenue and expense pr’qjections arid the like pertaining to a non-regulated non-party to this 

proceeding. 

4. Compliance with OPC’s subpoena would require TECO Transport to expend 

tremendous resources including thousands of hours of manpower to locate, evaluate, and produce 

documents that have no bearing 011 the Cormnission’s present inquiry. The subpoena includes 

requests for information regarding TECO Transportation’s cormnercial dealings with all of 

TECO Transport’s customers over the past t lme years TECO Transport provides bulk 

commodity transportation services to more than 100 customers-not ,just to Taiiipa Electric 

Company . 

5 .  With these customers, TECO Transport lias entered into hundreds of detailed 

contracts, marly coiitainjng confidentiality agreements requiring TECO Transport to notify the 

customer prior to disclosing any information These contracts, which me located in several 

different states, would have to be compiled and extensively evaluated to determine whether they 

are responsive and whether they contain confidential information that is entitled to protection. 
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TECO Transport would also be obligated to contact and explain to all customers who have a 

confidentiality agreement why i t  is their proprietary information is being disclosed. Many of 

these customers are in competition with each other. Disclosure of information about the 

transportation of their conmodities could compromise their respective market positions. To 

force TECO Transport to disclose the requested iiifomtation is therefore extr,emely oppressive 

and uiveasonable and the ramifications of such production will cause irreparable harm to TECO 

Transport: and its customers. Attached as Exhibit B is the Affidavit of Timothy M. Bresiiahan 

fully setting forth facts detailing the uiueasonableness and oppressiveness of OPC’s subpoena. 

6. OPC’s Subpoena Deuces Tecum is notliing more than a “fishing expedition” and 

is unreasonable and oppressive. Additionally, the information sought is not relevant lo any issue 

before the Conxnissjon in this proceeding, is nat likely to lead to the discovery of admissible 

evidence, and disclosue of that information would irreparably liarin TECO Transport’s position 

in this Iighiy competitive industry due to customer concenis regarding tlie confidentiality of 

their dealings with TECO Transport. 

7. T n  Order No. 020384-GU, Order on Discovery Motions, issued November 21, 

2002, Coiiiinissioner Baez, as Prehcai-ing Officer precluded the OPC fiom discovering 

informatioil that is substantially similar to the infonilation requested in the subpoena served on 

TECO Transport. The Conmission in that pxoceeding was evaluating the reasonableness of 

costs incurred by Peoples Gas System The OPC filed a motion to compel Peoples Gas System 

to provide documents in the possession of TECO Energy, Inc., Tampa Electric Coixpany, and 

TECO Parlners Inc. Commissioner Baez denied OPC’s inotion to compel and held that “[t]he 

inforination sought by OPC does not appear to be reasonably calculated to lead to the discovery 

of adiiiissible evideiice.” Id. at 14-1 9. Commissioner Baez hurther stated: “The TECO 
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documents sought by OPC relate to TECO’s costs, not to Peoples’ costs. The documents will 

show what TECO pays to provide services for Peoples, itself and other affiliated companies? not 

what Peoples pays or is budgeted to pay for the services rendered by TECO.” Id. at 7 .  

8. Likewise, in the present matter, the information sought in the Subpoena Duces 

Tecum is not relevant to any issue before the Coinmission in tllis proceeding nor is it likely to 

lead to the discovmy of admissible evidence. OPT: has been provided access to the 

transportation agreement pursuant to which TECO Transport: provides transportation services for 

T m p a  Electric Company. OPC does not need access to TECO Transport’s proprietary 

competitive information in order to test the reasonableness of amounts paid by Tampa Electric 

for those trarisportatiotl services. If OPC feels that it needs information about the general costs 

of water transportation in the industry, there are mor’e appropriate and less intrusive means 

available to OPC such as hiring an industry expert or performing an industiy-wide survey. OPC 

should be required to explore these alternative methods for discovery of this information, rather 

that sltifting this aiterous burden arid expense to a non-par-ty under a ”broad disco~ery” ruse. 

9. While information about Tampa Electric, Company’s casts may be relevant to the 

Coltmission’s inquiry, infool.ixation about TECO Transport’s costs and dealings is not. 

Requiring TECO Transport to amass the various documents described in the Subpoena Duces 

Tecum would unreasonably burden a non-party to titis pr.oceeding and significantly jeopardize 

the legitimate competitive business interests of TECO Tr,ansport See Naples Cintv HOSP., Inc. 

v. State, G87 So> 2d 62,  63-64 (Fia. 1st DCA 1997) (holding that hearing officer departed from 

the essential. requirements of the law by enforcing overbroad subpoena duces tecum that 

constituted a serious ei~croaclmient of the propr’ietary interests of non-parties). The undeniable 

damage that TECO ‘Transport will suffer in disclosing its books and records in this proceeding 
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far outweighs any possible benefit that could accrue to the parties to this proceeding or the 

Commission. 

WHEREFORE, TECO Transport inoves the Commission for entry of an order quashing 

the Subpoena Duces Tecum dated January 9: 2004. 

Respectfuily submitted, 

c 

B e i i a d n  H. Hill, I11 
Floiida Bar No. 094585 
Landis V, Curry 111 
Florida Bar No. 0469246 
HILL, WARD & HENDERSON, P.A. 
101 East Kennedy Boulevard, Suite 3700 
Post Office Box 223 1 
Tampa, Florida 33601 
(813) 221-,3900 

Attorneys for TECO TRANSPORT 
COMPANY 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing Motion to Quash has been 

day of January 2004 to the following furnished by US. Mail or hand delivery on this 

counsel of r,ecord: 

Mr. Win. Coclxan Keating, IV Ms. Robert Vandiver 
Senior Attomey Associate Public Counsel 
Division of Legal Services Office a i  Public Couiisel 
Florida Public Service Cormnissio~~ 11 1 West Madison Street - Suite 8 12 
2540 Shumard Oak Boulevard Tallahassee, FL 32399-1400 
Tallahassee, FL 32398-0863 

Mr. Michael B. Twomey 
Post Office Box 5256 
Tallalmssee, FL 32314-5256 
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Ms. Viclu Gordon Kaufinan 
MI Timothy J. Perry 
Mc Wiir t er, Reeves, Mc Glo th I in, 

117 S. Gadsdeii Street 
Tallahassee, FL 32301 

Davidson, Kaufinan & Arnold, P.A. 

Mr. .Jolu~ W. McWhirter, dr. 
McMirter, Reeves, McGlorhlin, 

400 North Tampa Street, Suite 2450 
Tampa, EL 33601-5126 

Davidson, Kaufinan & Amold, P.A. 

Mr. Robert Schcffel Wright 
Mr. Jolm T. LaVia, I11 
Landers & Parsons, P.A. 
Post Office Box 27 1 
Tallahassee, FL, 32302 

Lee L. Willis 
James D. Beaslcy 
Ausley & McMullen 
227 S. Calhoun Street 
Tallahassee, FL 32.302 
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B E F O B  THE FLORIDA PUBLIC SERVICE COMMlSSION 

In re: Review o f  TampB Electric Compeny's 
2004-2005 waterbqund transportation 
contract with TECQ transport and trade 

Docket No 031033-EI 

Filed: January 9, 2003 

L NQTTCl.3 OF INTENT TO SERVE SUBPOENA ON NOjV-ARTY PURSUANT TO 
RULE 3,351,'LORTX)A RULES OF CTVXL, PROCEDURE 

Comes now the Citizens of the State' sf Plorida by arid through the Office of Public 
Counsel (Citizens) Iand hereby file this notice pursuant to Rule 1.351, Florida Rules of 
Civil Procedure, :Notice is hereby given rhat pursuant to the attached subpoena 
(Attachment I) ,  Citizens of the State of Florida request production of documents as listed 
in the attached subioena from: , ,  

I 

S. M. Mcbcvirt 

Tampa, FL 33602 
Registered 'Agent for TECO Transport, fnc 

1 702 N. Franklin Street 

I 

Respect fu I ly submitted, 

Robert Vmdiver 

I Exhibit A 



BEFORE TW3 FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Docket No.,S)3 1033-E1 1 

'Transport and associated benchmark 1 
-d 

Review of Tmpa Electsic C q q " ' s  2004-2008 ) SUBPOENA DUCES TECUM 
watcrborne transpariation contract with TECO 1 WITHOUT DEPOSITION 

THE STATE OF FLORZDA 

TO: S.M.@cDevirt. Registered Agent for E C O  TransDort, Inc.. 702 N. Franklin Street, TamDa. Florida 
- 33602 I 

YOU ARE COMMANDED to appear at 702 N. Franklin Street, Tar~lpa Florida 33602, on Mondav, 
Januan, 26,2004, at 11 :00 a.m., or at such other time andplace as may be mutudty a p e d  upon by counsel, and 
to have with you at that time$" place tlie following: AI1 documents set forth as Attachment A. Reauested 
Documents. 

These items will be inspected and may be copied wthat time,. You will not be required to  surrender the 
original items, You may combly with this subpoena by providing legible copies ofthe items to be produced to  
the attorney whose name appears an  this subpoena on or before th'e scheduled date ofproduction. You may mail 
or deliver the copies to  the attdmey whose name appears on this sibpoenz andthereby eliminate your appearance 
at the time and place specified above. You have the right to object to the produczion pursuant t o  this subpoena 
at any t h e  before pToduction by giving written liarice to the attorney whose name appears on this subpoena. 
THIS WILL NOT BE A DEPiOSIIION. NO TESTIMONY WILL BE TAX.EN, 

YOU ARE SUBPOENAED by the following attorney to (1) appear as specified, or (2) funish the 
records instead of appearing i s  provided above, and unless excused from this subpocna by this attorney 01 the 
Commission you shall respond to this subpoena as directed. 

DATED an  Jan.uarv 9,2004. 

I 

( S E A L )  

Attachment 

r )  

/ ! 5 t L A , ~  
3 ciilca S, Bayb, Director 
Division o l  rhe Commission Clerk and 

Florida . I  Public Service Conmission 

Rob Vandiver. Esq. 

1 I 1  W. Madison St., Room 81 2 

Attorneys for Ofice of Public Couqsej 

Administrative Services 

C/O The Florida Leeislature' ---- 
Tallahassee. FL 32399-1 400 .-- 

i 
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I Attachment A 
Reuues ted Do cum en ts 

Produce the balance shbet and income statement for. TECO Transport for December 3 1, 1992 and 
the past five years. I 

Pravide all reports, cprrespondence, notes, memoranda, e-mails, presentations, eva!uatians, 
assessments andor orher documents in the possession of TECO Transport that relate to the 
negotiations, acccptancp, signing of and the administmion of t h e  t u “  conlract for waterborne 
transporr services provijied to Tampa Electric by TECO Transport, its affiliates and its subsidiaries. 

Provide copies of all billing in the possession of TECO Transport from TECO Transport, its 
affiliates andiar its suhsidiaies to Tampa Electric for waterborne transportation services on a 
monthly basis since December 1,2001, through J;tluaq I ,  2003. 

Provide copies of all reports, correspondence, notes, memoranda, e-maiIs, preseniations, evaiuations, 
assessments and/or other documemi in the possession of TECO Transpar? that relate to the revenues, 
cost and/or profitabilitqi of the waterbomc iransport services rates charged to TECO Transport that 
were originated since December 3 1,200 1 to rhe present date. 

Provide copies of ali reiorts, conespondencc, notes, memoraxda, e-mails, presentations, eveluations, 
assessments aidlor other documents in the possessian of TECO Transport that concern t h e  costs of 
waterbrxne transport rate elements provided fox Tampa Electric as opposed to the rates TECO 
Transport charges thirdjparties for similar wfiterbome tra~.spon sewices that were originated since 
December 3 1,200 1 ~ to ihe  present date.. 

Provide copies of all repurts, conespondence, notes, memoranda, e-mails, prcscntations, evaluations, 
assessmmts and/or ot+r documents in the possession of TECQ Transport that characterize or 
evaluate the costs, tevecuucs and profitabiliy of TECO Trmspcrr’s waterborne transport services in 
general that have been briginated since December 3 I ,  2001, to the presont date, 

Providc copies of ail T$CO Transport monthly budget aualysis reports in thc posscssion of TECO 
Transport for waterborne transport services, including budget variances originated by the compariy 
since December 31, 2 9 1 ,  to the present date. 

Provide copies ofall r e d o a ,  correspandence, notes, memoranda, e-mails, prescntatioiis, evaluations, 
assessments and/or o4er documenis in the possession of TECQ Transport that relate t o  rhe 
competitive rates That q$y for similar waterborne transport service eleinents that are included in 
thc Tampa Elcctric waterborne transport contract originated since 1)ecember 3 I I 2001, including 
upriver, terminai and cross-gulf. 

Provide copies of al l  {depreciation schedulss prepared by the co~npany for we in providing 
waterbomc transpor? s&vices in the possession o f  TECO Transport relating to the Tmipa Electric 
contracts originated by the company since January 1 ,  2001, to the present date. If such data is 
unavailable: provide copes of depreciation schedules relating to TECO Irmsport’s total barge and 
terminal depreciation e)rpcnse. 

I 
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Provide copies of all documents in the possession of TECQ Transport that show the tonnage and/or 
rates for Petcake coal shipped direct from Texas to Tampa in 2001 and 2002: iis'ted separate1y. 

Provide copies of all documents in the possession of TECO Trmsport that concern \he cost af 
handling foreign coal at the terminal, the appropriate rate for such transactions, andlor the difference 
between the cost of hmdling foreign coal at the terminal as opposed to the cost of handling river 
barge coal iti the  terminal under the ?ampa Electric contract originated since January 1, 2002. 

Provide copies of'all mbps or other documents in the possession of TECO Transport that show the 
physical Iocation of mbes up river to the physical location o f  docks and terminals upriver that 
provide coal under the Tampa Electric coneact originated since January 1,2002. 

Provide copies of all do~uments in the possession ofTECO Transport Thai show the cost and/or rates 
Tor truck or rail uansport to the upriver barges that are passed an to  Tampa Electric under the 
waterborne transpor? contract originated since January 1,2002. 

Provide copies of all documents in thc possession ofTECU Transport that show &e cost and/or rates 
for upriver terminal sedices, by location, that are passed on to Tarnpa Electric undcr tile waterborne 
transport coniracr ori@hated since January I ,  2002. 

Provide copies of all dobuments in the possession of TECO 'Transport hat show the cost and/or rates 
*far transport of coal to the Polk plant, including the tomages shipped and the rates charged for year 
2001,2002 and 2003. : 

Provide copies of all dbcuments in the possession of TECO Transport that show tonnages and/or 
rates and/or total revenhcs, by each rate elemcnr c l iupd  and/or combined rate elements under the 
Tampa Electric contract that u c  projccied for 2004. 

Provide copies of all ddcuments in the possession of TECO Transport that show the rcvenues and 
expenses that TECO Tmsport  projects for 2004 under the existing contract witil Tampa Electric. 

Provide copjes of all doILiaents shown in he possession of TECO Trmsporr revenues and expenses 
that 'i ECO Transport prqjects for 2004, in total. 

I 

Provide copies d all documents in the possession of TECO Transport that TECO Transpon has 
received from or sent to Tanpa Electric's parent corporalion reladng to the revemes, COSIS, tci nls 
OT condilioi~s of the  exiknp contract with Tampa Electric, including all projections of rcveiiues and 
costs that relate to diat Aontract originaed since T ~ U W  1,2002 
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BEFORE THE FLORIDA PLBLIC SERVICE COMMISSION 

11 re: Review of Tanipa Electric Company’s 

TECO Transport and associated beiiclunark. ) FILED: January 23,2004 
Waterbome transportation contract with ) DOCKET NO. 03 1033-E1 

AFFIDAVIT 

Timothy M. Bresnahan, being duly sworn, deposes and says: 

1. I am over the age of 21 years, and I have personal knowledge of all 

matters set forth herein. 

2. E am the Vice President and Controller for TECO Transport Corpor,ation 

(TECO Transport). I have been employed by TECO Transport since 1979 and have 

served as ControlIer since the early 1980’s. 

3,, I ani respoiisible for administering all TECO Transport contracts, and for 

nisrintaiiiing TECO Tr,anspoii’s financial books and records. 

4, This affidavit is made in support of a Motion by TECO Transport to quash 

a Subpoena Duces Tecum served upon TECO Transport by the Office of PubIic Counsel 

(OPC). 

5 .  TECO Transport is not a party to this proceeding and is not regulated by 

the Florida Public Service Commission. TECO Transport is operated as a corporate 

entity separate and apart from Tampa Electric Company. There is no sharing of books 

and records between Tampa Electric Company and TECO Tr’ansport. 

6. TECO Transport did not have a role in determining the market: price 

underlying the current transportation agreement between TECO Tr’ansport and Tainpa 

Electric Company. 

Exhibit  B 



7. Per the terms of the contract, TECO Transport siinpIy made a business 

decision whether it would meet or reject the market prices presented to it by Tampa 

Electric Company for tlzis contract. TECO Txansport decided to meet the market prices 

established by Tampa Electric Company 

8. The appropriateness of amounts paid by Tampa Electric Company to 

TECO Transport pursuant to the current transportation agreement is governed by the 

terms and conditions of that transportation agreement and not by the books and records of 

TECO Transport. 

9. Nevertheless, OPC served on TECO Transport a broad and vaguely 

worded Subpoena Duces Tecum that requests a vast array of proprietary documentation 

regarding TECO Transport's income statements, balance sheets, budgeting information, 

correspondence, emaif, cost elements, cost comparisons, indicia of profitability, ylaining 

documents, and other information generally associated with waterbome transportation 

services 

10. Compliance with this subpoena would require non-party TECO Transport 

to dedicate tremendous resources including thousands of liours af manpower to locate, 

evaluate, and produce information that is wholfy irrelevant to an evaluation of the price 

paid by Tampa Electric Company under the transportation agreement. 

11 This subpoena is therefore unreasonable and oppressive, and serves only 

to ?iarass TECO Transport as is detailed below. 

12. TECO Transport has more than 100 customers for which waterbome 

transportation services (including upriver, terminal, 2nd ocean) are provided. TECO 
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Transport has entered inlo Iiundreds of coiitracts with these customers over the past t h e e  

years 

13. Compliance with the subpoena would require TECO Transport to assess 

the thousands of pages contained in these contracts This documentation is not easily 

accessible. Some oftlie documentation is Iocated in Tampa, some is in Illinois, and some 

is in Louisiana 

14. Once all of the requested documentation is located, someone qualified to 

determine whether infomiation is responsive, privileged, or confidential would have to 

evaluate every page of each document, Many of the customer contracts contain 

confidentiality agreements that require TECO Transport to provide notice to the customer 

that a request has been made for the disclosure of proprietary arid confidential 

information. Many of TECO Transport's customers, such as those in the phosphate, 

petcolce and steel industries, are extremely semi tive about the confidentiality of their 

rates, volumes and cargo mix information and are therefo~e expected to have additional 

objections to the disclosure of any information related to their contracts. 

15. Finally, TECO Traiispo~t will have to clea~ly identi& all confidential 

business infomiation, provide specific reasoning o i  why the information is confidential, 

and provide redacted copies with specific citations to where the confidential information 

and reason for confideiitiality can be located This task in and of itself is uilreasonabIe 

and oppi essive given the volume of confidential business information requested by the 

OPC. 

16. Moreover, compliance with the subpoena would require TECO Transport 

to coniprornise propriclary information about both TECO Transport and its customers. 
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Indeed, the very act of releasing the information requested by the subpoena (even if the 

information is deemed to remain confidential) would irreparably damage TECO 

Transport’s relationship with all of its customers due to the fact that many of the 

custoniers have confidentiality agreements with TECO Transport and are extremely 

sensitive about any possible compromise of confidential information. This would 

severely damage TECO Transport’s position in  this highly competitive industry by 

affecting TECO Transport’s credibility with both current customers and potential future 

customers. 

17. Producing its boolcs and records would also jeopardize TECO Transport’s 

competitive interests, particularly inasinucli as CSX Transportation, a direct competitor 

of TECO Transport in the transportation industry, has been authorized to intervene in this 

docket. 

FURTHER AFFIANT SAYETH NAUGHT. 

STATE OF FLORIDA 
COUXTY OF HILLSBOROUGH 

&L. 
SWORN TO AND SUBSCIUBED before me this -23 day of January, 2004, by 

Timothy M. Bresnahan, &b-.is, persondy. -known to m 3 o r  who has produced 
as identification 

{Print, Type or Stamp Name) 

My Commission Expires: 
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