January 30, 2004
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Re: Docket No. 030852-TP Implementation of Requirements Arising from FCC
Triennial UNE Review: Location-Specific Review for DS1, DS3 and Dark Fiber
Loops, Route-Specific Review for DS1, DS3 and Dark Fiber Transport

Dear Ms. Bayo:

Enclosed please find an original and seven (7) copies of FDN Communications

Prehearing Statement.

If you have any questions regarding the enclosed, please call me at 407-835-0460

Sincerely,

Matthew Feil
FDN Communications
General Counsel
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Implementation of requirements arising
from Federal Communications Commission
Triennial UNE review: Location Specific-Review
For DS1, DS3, and Dark Fiber Loops and
Route-Specific Review for DS1, DS3, and Dark
Fiber Transport

Docket No. 030852-TP

PR N e T L N g

PREHEARING STATEMENT OF FDN COMMUNICATIONS

Pursuant to Order No. PSC-03-1265-PCO-TP, issued November 7, 2003, as
subsequently amended (“Order on Procedure™), F loriéla Digital Network, Inc., d/b/a FDN
Communications (“FDN”) hereby files its Prehearing Statement in the captioned docket
as follows:

A. Known Witnesses

FDN has prefiled the rebuttal testimony of one witness: Ryan Hand, FDN’s Vice-
President of Operations and Engineering. At this time, FDN reserves the right to call
agents, officers and employees of BellSouth Telecommunications, Inc., (“BellSouth”),
Verizon Florida, Inc. (*Verizon”) and any other persons or entities BellSouth or Verizon
rely on for information supportive of their claims, pending review of the parties’
prehearing statements, testimony and depositions, if any, and FDN reserves its right to
cross examine the witnesses of any other party. At the time of filing this Prehearing
Statement, surrebuttal testimony has not yet been filed. Surrebuttal is not due until
February 4, 2004. FDN therefore requests to amend this Prehearing Statement as

necessary to reflect the content of its and other parties’ surrebutal testimony.
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B. Known Exhibits

FDN did not prefile any exhibits with the prefiled rebuttal of Mr. Hand.
However, P_‘DN reserves the right to identify and introduce exhibits during cross-
examination of other parties’ witnesses and re-direct of its own, and, to the extent
permitted by Commission rules and the Florida Rules of Civil Procedure, to identify and
introduce the depositions of other parties’ agents, officers and employees.

C. Statement of Basic Position

FDN is a self-provisioned dedicated transport “trigger”” company on only a
handful of routes in BellSouth territory and is not a St;,lf-provisioned dedicated transport
“trigger”” company on any routes in Verizon territory. FDN is neither a self-provisioned
nor a wholesale loop “trigger” company at any customer locations in either BellSouth or
Verizon territory. Similarly, FDN is not a wholesale dedicated transport “trigger”
company on any routes in BellSouth or Verizon territory.

Moreover, FDN agrees with FCCA and Covad that the cases presented by
BellSouth and Verizon are based on erronecous assumptions, flawed inferences, hearsay
and, to put it succinctly, evidence woefully inadequate to grant any relief under the TRO
and Florida’s APA. The FCCA’s motion to strike and Covad’s motion for summary
order should be granted.

D —F. Statement of Issues and Positions

Below is a list of issues, as identified in the Commission’s Order on Procedure

and FDN’s tentative positions on those issues.

DS-1 Loops (§51.319(a)(4)(ii))

Issue 1:



To what specific customer locations have two or more competing providers, not
affiliated with each other or the ILEC, including intermodal providers of service
comparable in quality to that of the ILEC, deployed their own DS-1 facilities
(including leased, purchased or UNE dark fiber with the carrier’s own optronics
attached to activate the fiber) and offer DS-1 loops over their own facilities on a
widely available basis to other carriers? For each such location, do the wholesale
providers have access to the entire customer location, including each individual unit
within the location?

FDN:

FDN does not offer DS-1 loops (or any loops) on a widely available basis to other
carriers. (Hand)

DS-3 Loops (§51.319(a)(5))

Issue 2:

To what specific customer locations have two or more competing providers, not
affiliated with each other or the ILEC, including intermodal providers of service
comparable in quality to that of the ILEC, either (1) deployed their own DS-3
facilities and actually serve customers via those facilities or (2) deployed DS-3
facilities by attaching their own optronics to activate dark fiber obtained under a
long-term indefeasible right of use and actually serve customers via those facilities
at that location?

FDN:

FDN does not serve any customer locations using DS-3 loops as described in the issue.
(Hand)

Issue 3:

To what specific customer locations have two or more competing providers, not
affiliated with each other or the ILEC, including intermodal providers of service
comparable in quality to that of the ILEC, deployed their own DS-3 facilities
(including leased, purchased or UNE dark fiber with the carrier’s own optronics
attached to activate the fiber) and offer DS-3 loops over these facilities on a widely
available wholesale basis to other carriers? For each such location, do the wholesale
providers have access to the entire customer location, including each individual unit
within the location?

FDN:



FDN does not offer DS-3 loops (or any loops) on a widely available basis to other
carriers. (Hand)

Issue 4:

If neither the self-provisioning or the wholesale triggers for DS-3 loops is satisfied at
a specific customer location, using the potential deployment criteria specified in
§51.319(a)(5)(ii), what evidence of non-impairment for a DS-3 loop at a specific
customer location exists? Is this evidence sufficient to conclude that there is no
impairment at a specific customer location?

FDN:
BellSouth has not properly evaluated the potential deployment criteria of the TRO and,
therefore, no evidence exists to support a finding.of no impairment to any specific

customer locations.

Park Fiber Loops (§51.319(a)(6))

Issue S:

To what specific customer locations have two or more competing providers
deployed their own dark fiber facilities, including dark fiber owned by the carrier
or obtained under a long-term indefeasible right of use (but excluding ILEC
unbundled dark fiber)?

FDN:
FDN does serve any customer locations using dark fiber loops. (Hand)
Issue 6:

If the self-provisioning trigger for dark fiber loops is not satisfied at a specific
customer location, using the potential deployment criteria specified in
§51.319(a)(6)(ii), what evidence of non-impairment for dark fiber loops at a specific
customer location exists? Is this evidence sufficient to conclude that there is no
impairment at a specific customer location?

FDN:
BellSouth has not properly evaluated the potential deployment criteria of the TRO and,

therefore, no evidence exists to support a finding of no impairment to any specific
customer locations. '



Dedicated DS-1 Transport (§51.319(e)(1)(ii))

Issue 7:

Along what particular routes have two or more competing providers, not affiliated
with each other or the ILEC, including intermodal providers of service comparable
in quality to that of the ILEC, deployed their own DS-1 level dedicated transport
facilities (including leased, purchased or UNE dark fiber with the carrier’s own
optronics attached to activate the fiber) and are willing to provide DS-1 level
transport immediately over their own facilities on a widely available basis to other
carriers?

FDN:

Neither BellSouth nor Verizon have identified FDN as a wholesale provider of DS-1
dedicated transport and, FDN affirmatively states that it is not a wholesale provider of
DS-1 dedicated transport (or dedicated transport at any capacity level). (Hand)

Issue 8:

For any particular route where at least two competing providers will provide
wholesale DS-1 dedicated transport, do both competing providers’ facilities
terminate in collocation arrangements at an ILEC premise or a similar
arrangement in a non-ILEC premise? If so, can requesting carriers obtain
reasonable and nondiscriminatory access to those competing providers’ termination
points through a cross-connect to the providers’ collocations either at the ILEC
premise or similar arrangement if located at a non-ILEC premise?

FDN:

The ILECs have presented inadequate evidence to support their positions regarding
wholesale availability of DS-1 transport.

Dedicated DS-3 Transport (§51.319(e)(2))

Issue 9:

Along what particular routes have three or more competing providers, not affiliated
with each other or the ILEC, including intermodal providers of service comparable
in quality to that of the ILEC, deployed their own DS-3 level dedicated transport
facilities (including leased, purchased or UNE dark fiber with the carrier’s own
optronics attached to activate the fiber) and are operationally ready to use those
transport facilities?

FDN:



FDN has self-deployed and operational DS-3 dedicated transport on only a handful of
routes in BellSouth’s footprint. FDN has not self-deployed transport on any routes in
Verizon’s footprint. BellSouth’s assumptions regarding the CLEC’s network architecture
are not correct. (Hand)

Issue 10:

For any particular route where at least three competing providers have self-
provisioned DS-3 level dedicated transport facilities, do the competing providers’
facilities terminate in collocation arrangements at an ILEC premise or a similar
arrangement in a non-ILEC premise?

FDN:

For those routes which FDN may be counted as having self-deployed dark fiber dedicated
transport for the purposes of this proceeding, FDN’s facilities terminate in a BellSouth
collocation arrangement. (Hand)

Issue 11:

Along what particular routes have two or more competing providers, not affiliated
with each other or the ILEC, including intermodal providers of service comparable
in quality to that of the ILEC, deployed their own DS-3 level dedicated transport
facilities (including leased, purchased or UNE dark fiber with the carrier’s own
optronics attached to activate the fiber), are operationally ready to use those
transport facilities, and are willing to provide DS-3 level dedicated transport
immediately over their facilities on a widely available wholesale basis to other
carriers?

FDN:

Neither BellSouth nor Verizon have identified FDN as a wholesale provider of DS-3
dedicated transport and FDN affirmatively states that it is not a wholesale provider of
DS-3 dedicated transport (or dedicated transport at any capacity level). (Hand)

Issue 12:

For any particular route where at least two competing providers will provide
wholesale DS-3 level dedicated transport, do both competing providers’ facilities
terminate in collocation arrangements at an ILEC premise or a similar
arrangement in a non-JLEC premise? If so, can requesting carriers obtain
reasonable and nondiscriminatory access to those competing providers’ termination
points through a cross-connect to the providers’ collocations either at the ILEC
premise or similar arrangement if located at a non-ILEC premise?



FDN:

The ILECs have presented inadequate evidence to support their positions regarding
wholesale availability of DS-3 transport.

Issue 13:

If neither the self-provisioning nor the wholesale triggers for DS-3 level dedicated
transport is satisfied along a route, using the potential deployment criteria specified
in §51.319(e)(2)(ii), what evidence of non-impairment for DS-3 level dedicated
transport on a specific route exists? Is this evidence sufficient to conclude that there
is no impairment along this route?

FDN:

BellSouth has not properly evaluated the potential deployment criteria of the TRO and,
therefore, no evidence exists to support a finding of no impairment for any particular
routes.

Dark Fiber Transport (§51.319(e)(3))

Issue 14:

Along what particular routes have three or more competing providers, not affiliated
with each other or the ILEC, deployed their own dark fiber transport facilities?

FDN:

FDN has self-deployed dark fiber dedicated transport on only a handful of routes in
BeliSouth’s footprint. FDN has not self-deployed transport on any routes in Verizon’s
footprint. BellSouth’s assumptions regarding CLECs® network architecture are not
correct. (Hand)

Issue 15:

For any particular route where at least three competing providers have self-
provisioned dark fiber dedicated transport facilities, do the competing providers’
facilities terminate in collocation arrangements at an ILEC premise or a similar
arrangement in a non-ILEC premise?

FDN:
For those routes which FDN counted as self-deploying dark fiber dedicated transport for

the purposes of this proceeding, FDN’s facilities terminate in a BellSouth collocation
arrangement. (Hand)



Issue 16:

Along what particular routes have two or more competing providers, not affiliated
with each other or the ILEC, deployed their own dark fiber transport facilities
(including  dark fiber obtained from an entity other than the ILEC), are
operationally ready to lease or sell those transport facilities to provide transport
along the route, and are willing to provide dark fiber immediately over their
facilities on a widely available wholesale basis to other carriers?

FDN:

Neither BellSouth nor Verizon have identified FDN as a wholesale provider of dark fiber
dedicated transport and, for avoidance of doubt, FDN affirmatively states that it is not a
wholesale provider of dark fiber dedicated transport (or dedicated transport at any
capacity level). (Hand)

Issue 17:

For any particular route where at least two competing providers will provide
wholesale dark fiber, do both competing providers’ facilities terminate in
collocation arrangements at an ILEC premise or a similar arrangement in a non-
ILEC premise? If so, can requesting carriers obtain reasonable and
nondiscriminatory access to those competing providers’ termination points through
a cross-connect to the providers’ collocations either at the ILEC premise or similar
arrangement if located at a non-ILEC premise?

FDN:

The ILECs have presented inadequate evidence to support their positions regarding
wholesale availability of dark fiber transport.

Issue 18:

For any particular route where at least two competing providers will provide such
wholesale dark fiber, do these providers have sufficient quantities of dark fiber
available to satisfy current demand along that route? If not, should the wholesale
trigger for dark fiber be determined to be satisfied along that route?

FDN:

The ILECs have presented inadequate evidence to support their positions regarding
wholesale availability of dark fiber transport. Accordmg]y, the wholesale trigger should
not be deemed satisfied on any route.



Issue 19:

If neither the self-provisioning or the wholesale triggers for dark fiber transport is
satisfied along a route, using the potential deployment criteria specified in
§51.319(e)(3)(ii), what evidence of non-impairment for dark fiber on a specific route
exists? Is this evidence sufficient to conclude that there is no impairment along this
route?

FDN:

BellSouth has not properly evaluated the potential deployment criteria of the TRO and,
therefore, no evidence exists to support a finding of no impairment for any particular
routes.

Issue 20:

If unbundling requirements for loops at customer-specific locations or dedicated
transport along a specific route are eliminated, what are the appropriate transition
period and requirements, if any, after which a CLEC no longer is entitled to these
loops or transport under Section 251(c)(3)?

FDN:

The Commission should require a reasonable transition period. Furthermore, FDN
maintains that the Commission should address such specifics as how CLECs will order
loops and transport after they are “de-listed” e.g., what “form” the orders will take, how
the ordering process will work, and what ordering and provisioning intervals will apply.

G. Stipulated Issues

FDN is unaware of any stipulated issues for this phase of the proceeding at the
time of serving this filing.

H. Pending Motions

FDN has no pending motions, other than various pending motions for confidential
treatment of certain information produced in discovery, at the time of serving this filing.

1. Pending Confidentiality Issues




Other than the FDN motions for confidentiality referenced above, FDN is not
aware of any pending confidentiality issues raised by FDN at the time of serving this
filing.

J. Order Establishing Procedure Requirements

To FDN’s knowledge, at the time of serving this filing, there are no requirements
of the Order on Procedure that cannot be complied with.

K. Decisions or Pending Decisions

Other than possible action by the D.C. Circuit Court of Appeals in its pending
review the FCC’s TRO, at the time of serving this ﬁling, FDN is not aware of any
decision or pending FCC or court decision that has or may preempt or otherwise impact
the Commission’s ability to resolve any of the above issues.

L. Objections to Expert Qualifications

Witnesses in this proceeding may have rendered opinions on what may be
considered legal issues. In the past, the Commission has permitted non-lawyers to render
opinions on legal matters, but the Commission has typically not accepted such opinions
as those of legal experts. If the Commission accepts the legal opinions of these non-
lawyers as expert legal opinions, then FDN would reserve its right to conduct voir dire of
those witnesses as to those legal opinions. FDN also reserves its right to conduct cross

examination of the witnesses on their opinions.
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RESPECTFULLY SUBMITTED, this 30th day of January 2004.

Matthew Feil

Scott Kassman

FDN Communications
390 North Orange Avenue
Suite 2000

Orlando, FL 32801
(407) 835-0460
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CERTIFICATE OF SERVICE

Docket 030852-TP

[ hereby certify that a copy of the foregoing was sent by e-mail and regular mail
to the persons listed below, other than those marked with an (*) who have been sent a
copy via overnight mail, this _ Z¥DY%< day of {N‘l&ucbl%—x , 2004.

BellSouth Telecommunications, Inc.

R. Lackey/M. Mays/N. White/J. Meza/A. Shore

c/o Ms. Nancy H. Sims

150 South Monroe Street

Suite 400

Tallahassee, FL 32301-1556
nancy.sims@bellsouth.com
linda.hobbs@bellsouth.com
chantel.stevens(@bellsouth.com
douglas.lackey@bellsouth.com
meredith.mays(@bellsouth.com
nancy.white@bellsouth.com

McWhirter Law Firm

Vicki Kaufman/Joseph McGlothlin
117 South Gadsden Street
Tallahassee, FL 32301
vkaufman@mac-law.com

Verizon Florida, Inc.

Richard Chapkis/Kimberly Caswell
One Tampa City Center

201 North Franklin Street (33602)
P.O. Box 110, FLTC 0007

Tampa, FL 33601-0110
Richard.chapkis(@verizon.com

AT&T Communications of the
Southern States, LLC

Ms. Lisa A. Sapper

1200 Peachtree Street, N.E.
Suite 8100

Atlanta, GA 30309-3579
lisariley(@att.com

Mr. Adam Teitzman/Jason Rojas
Florida Public Service Conmumission
2540 Shumard Oak Blvd.
Tallahassee, FL. 32399-0850
ateitzma(@psc.state.fl.us
jrojas(@psc.state.fl.us

jsusac({@psc.state.fl.us

wgarcia@psc.state.fl.us
vmckav(@psc.state.fl.us

Covad Communications Company
Mr. Charles E. Watkins

1230 Peachtree Street, N.E.

19" Floor

Atlanta, GA 30309-3574
ewatkins@covad.com

Florida Cable Telecom Assoc., Inc.
Michael A. Gross

246 East 6 Avenue

Suite 100

Tallahassee, FL 32303
mgross@fcta.com

AT&T

Tracy Hatch

101 North Monroe Street
Suite 700

Tallahassee, FIL 32301-1549
thatch(@att.com




ITC DeltaCom

Ms. Nanette S. Edwards

4092 South Memorial Parkway
Huntsville, AL 35802-4343
nedwards@itcdeltacom.com

KMC Telecom III, LLC

Marva Brown Johnson, Esq.

1755 North Brown Road
Lawrenceville, GA 30043-8119
marva.johnson@kmctelecom.com

Messer Law Firm

Floyd Self/Norman Horton
P.O. Box 1876

Tallahassee, FL. 32302-1876
fselfl@lawfla.com
nhorton@lawfla.com

Sprint Communications Corp. (FL)
Susan Masterton

P.O.Box 2214

Tallahassee, FL. 32316-2214
susan.masterton(@mail.sprint.com

Allegiance Telecom, Inc.
Charles Gerkin, Jr., Esq.
9201 N Central Expressway
Dallas, TX 75231
Charles.gerkin@algx.com

Moyle Law Firm

Jon Moyle, Jr.

The Perkins House

118 N Gadsden Street
Tallahassee, FL 32301
imoylejr@moylelaw.com

Florida Competitive Carriers Assoc
C/0O McWhirter Law Firm

Joseph McGlothlin/Vicki Kaufman
117 South Gadsden Street
Tallahassee, FL 32301
imcglothlin@mac-law.com

MCI WorldCom Communications, Inc.
Ms. Donna C. McNulty

1203 Governors Square Boulevard
Suite 201

Tallahassee, FL. 32301-2960
donna.menulty@meci.com

MCI WorldCom Communications, Inc.
De O’Roark, Esq.

Six Concourse Parkway

Suite 600

Atlanta, GA 30328
de.oroark@wcom.com

Xspedius Communications
Ms. Rabinai E. Carson

5555 Winghaven Boulevard
Suite 300

O’Fallon, MO 63366-3868
rabinai.carson{@xspedius.com

Allegiance Telecom, Inc. (IL)
Theresa Larkin

700 East Butterfield Road
Suite 400

Lombard, IL 60148
Terry.larkin@algx.com

Access Integrated Networks, Inc.
Mr. Mark Ozanick

4885 Riverside Drive

Suite 107

Macon, GA 31210-1148
mark.ozanick{@accesscomm.com




NewSouth Communications Corp.
Jake E. Jennings/Keiki Hendrix
Two North Main Center
Greenville, SC 29601-2719
jejennings@newsouth.com
khendrix(@newsouth.com

Casey & Genta, LLP
Bill Magness

919 Congress Avenue
Suite 1060

Austin, TX 78701

Nuvox Communications, Inc.
Bo Russeli

301 North Main Street
Greenville, SC 29601-2171

Phone Club Corporation
Carlos Jordan

168 SE First Street

Suite 705

Miami, FL 33131-1423
phoneclubcorp@aol.com

Sprint (NC)

H. Edward Phillips, III

14111 Capital Boulevard
Mailstop: NCWKFRO0313-3161
Wake Forest, NC 27587-5900

Tier 3 Communications
Kim Brown

2235 First Street

Suite 217

Ft. Meyers, FL 33901

steve(@tier3communications.net

Universal Telecom, Inc.

Jennifer Hart

PO Box 679

LaGrange, KY 40031-0679
jenniferh(@universaltelecomin.com

BellSouth BSE, Inc.

Mr. Mario L. Soto

North Terraces Building

400 Perimeter Center Terrace, Suite 400
Atlanta, GA 30346-1231
Mario.soto@bellsouth.com

Comm South Companies, Inc.
Sheri Pringle

PO Box 570159

Dallas, TX 75357-9900
springle(@commsouth.net

Sprint (KS)

Kenneth A. Schifman

6450 Sprint Parkway

Mailstop: KSOPHNO0212-2A303
Overland Park, KS 66251-6100

Supra Telecommunications & Information
Systems, Inc. (MIA)

Jorge Cruz-Bustillo, Esq.

2620 SW 27™ Avenue

Miami, FL 33133-3005
Jorge.cruz-bustillo@stis.com

Supra Telecommunications & Information
Systems, Inc.

Jonathan Audu

1311 Executive Center Drive

Suite 220

Tallahassee, FL 32301-5027
jonathan.audu{@stis.com




Matthew Feil

Scott A. Kassman

FDN Communications
390 North Orange Avenue
Suite 2000

Orlando, FL 32801

(407) 835-0460

(407) 447-6636
mfeil@mail.fdn.com
skassman{@mail.fdn.com




