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ATTORNEYS AT LAW
TAMPA OFFICE: PLEASE REPLY TO: TALLAHASSEE OFFICE:
400 NORTH TAMPA STREET, SUITE 2450 117 SOUTH GADSDEN
‘TAMPA, FLORIDA. 33602 TALLAHASSEE, FLORIDA 32301
P. O. BOX 3350 TAMPA, FL 33601-3350 TALLAHASSEE (Ssso 222-2525
(813) 224-0866 (813§ 221-1854 Fax (850) 2225606 FAX

February 2, 2004

VIA HAND DELIVERY

Blanca S. Bayo, Director

Division of Records and Reporting
Betty Easley Conference Center
4075 Esplanade Way

Tallahassee, Florida 32399-0870 2 3 o o
oz

Re: Docket No.: 030852-TP x&; =

Dear Ms. Bayo: M

On behalf of the Florida Competitive Carriers Association (FCCA), enclosed for filing

and distribution are the original and 15 copies of the following:

> FCCA’s Motion to Compel and, in the Alternative, Motion to Strike.

Please acknowledge receipt of the above on the extra copy and return the stamped

copies to me. Thank you for your assistance.

Sincerely,

I A

Joseph A. McGlothlin
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Inre Implementation of requirements arising
from Federal Communications Commission's
Triennial UNE Review: Location-Specific Review
for DS1, DS3 and Dark Fiber Loops, and Route-
Specific Review for DS1, DS3 and Dark

Fiber Transport

Docket No. 030852-TP

Filed. February 2, 2004

FCCA’S MOTION TO COMPEL AND, IN THE ALTERNATIVE,
MOTION TO STRIKE

Pursuant to Rule 28-106.206, Florida Administrative Code, and Rule 1 380(a),
Florida Rules of Civil Procedure, the Florida Competitive Carriers Association ("FCCA"),
through its undersigned counsel, moves for an order compelling BellSouth Telecommunications,
Inc. ("BellSouth") to respond to Item No. 5 of FCCA’s First Request for Production of
Documents (“Item 57).! If BellSouth does not produce the documentation requested in Item 5,
namely, the GeoLIT Plus Report ("GeoLIT Report"), then FCCA moves to strike those portions
of BellSouth's testimony that rely on the GeoLIT Report. Pursuant to Rule 28-106.204, Florida
Administrative Code, and given the time constraints in this proceeding, FCCA also moves that
BellSouth be required to respond to this Motion to Compel within three business days.” FCCA
also respectfully requests the Prehearing Officer to expedite the ruling on this Motion. FCCA
reserves the right to seek leave to supplement its testimony if review of the withheld information
indicates such an opportunity is needed to protect its interests. In support of its Motion to

Compel, FCCA states’

We are continuing to review BellSouth’s objections to FCCA's discovery requests and to
speak with BellSouth about such objections, and we reserve the right to bring additional
issues to the Commission's attention at a later time.

(8]

Rule 28-106.204, Florida Administrative Code, provides for a response period of 7 days
“when time allows.” Due to the tight deadlines in this proceeding, FCCA requests that
the Commission shorten this time frame.
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BACKGROUND

On December 31, 2003, FCCA served its First Set of Interrogatories and First
Request for Production of Documents ("Discovery Requests") on BellSouth. FCCA sought
information to obtain data pertaining to the claims that BellSouth made in its testimony in this
proceeding. On January 7, 2004, BellSouth filed objections to FCCA's discovery requests. On
January 20, 2004, BellSouth responded to certain FCCA Discovery Requests, while maintaining
its objections to the remaining requests.

FCCA has endeavored to work with BellSouth to resolve this outstanding dispute
before bringing this issue to the Commission. After receiving BellSouth's objections to FCCA's
Discovery Requests, counsel to FCCA contacted BellSouth in an effort to determine whether the
parties could narrow their issues in dispute. At that time, BellSouth stated that it wanted to defer
addressing its objections until after it answered FCCA's Discovery Requests. After receiving
BellSouth's responses on January 20, 2004, FCCA again contacted BellSouth in an effort to
narrow the remaining issues in dispute. Although the parties are continuing to work together to
reach a resolution of certain discovery disputes, to this point BellSouth has indicated that it will
not produce the GeoLIT Report in the absence of an order from this Commission. While the
parties continue to discuss the possibility of resolving this issue, due to the press of time the
FCCA must file this Motion to protect its interests.

ARGUMENT

In Item 5, FCCA seeks a copy of the GeoLIT Plus Report upon which BellSouth
relies to support its claim that carriers provide loops at certain customer locations. BellSouth has
objected to producing the GeoLIT Report on the basis that the report contains confidential

information that BellSouth cannot disclose, in the absence of an order from this Commission,

b



pursuant to a nondisclosure agreement’ The requested information is relevant to the
Commission's evaluation of whether, as BellSouth claims, the Federal Communications
Commission's trigger for loops has been satisfied at particular customer locations. The
Commission should reject BellSouth's objection, and should order BellSouth to produce a copy
of the GeoLIT Report upon which it relies. Alternatively, the Commission should strike those
portions of BellSouth's testimony that rely on the GeoLLIT Report.

The Commission should order BellSouth to produce a copy of the GeoLIT
Report. In its testimony, BellSouth identifies certain carriers as trigger candidates based on their
inclusion in the GeoLiT Report and BellSouth's refinement of the informatton contained in that
report. Specifically, BellSouth has claimed that certain carriers self-provision loops at customer
locations based on data contained in the GeoLIT Report.* To date, however, BellSouth has
refused to produce a copy of this report, thus precluding carriers from evaluating the sufficiency
or verifying the accuracy of the information contained therein. BellSouth cannot simply assert
that a carrier satisfies a trigger based on information in an undisclosed and unverified report
Further, carriers must have the opportunity to review and refute the information contained
therein, where appropriate.

Because the information is relevant to BellSouth's trigger claims, BellSouth's
objection is improper. Moreover, FCCA members and BellSouth have executed a proprietary
agreement regarding the exchange of information in this proceeding. FCCA would accord the

GeoLIT Report confidential treatment in accordance with the terms of the agreement. BellSouth

See BellSouth Telecommunications, Inc. Responses to Florida Competitive Carriers
Association's First Set of Interrogatories and First Request for Production of Documents,
Item No 5 (Jan. 20, 2004).

See Padgett Direct Testimony at 6-8.



bears the burden of proof'in this case, and it cannot rely on data that it has refused to produce to
other carriers for review.

In the alternative, if the Commission denies FCCA's motion to compel BellSouth
to produce the GeoLIT Report, then FCCA moves to strike those portions of BellSouth's
testimony relying on the report. As stated above, in its testimony, BellSouth claims that it
identified certain customer locations and carriers serving those locations based on information
contained in the GeoLIT report. BellSouth, however, neither has produced the report nor
demonstrated that it has verified any of the information contained therein. BellSouth also has not
produced any information in addition to the report to support its claims that the self-provisioning
trigger has been satisfied at certain customer locations. Accordingly, BellSouth's claims are
unsubstantiated. To allow BellSouth to continue to maintain these assertions while blocking
FCCA’s ability to challenge or test their validity after evaluating the GeoLIT Report would
severely and unfairly prejudice FCCA’s litigation posture. Either BellSouth must produce the
GeoLIT Report, or the Commission must strike BeliSouth's testimony that relies on the report

from the record.



CONCLUSION

For the foregoing reasons, FCCA respectfully requests that the Commission grant

its motion and order BellSouth to produce the GeoLIT report upon which it relies.
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sepi A. McGlothlin

Vicki Gordon Kaufman

McWhirter, Reeves, McGlothlin, Davidson,
Kaufman & Arnold, P.A.

117 South Gadsden Street

Tallahassee, Florida 32301

(850) 222-2525

(850) 222-5606 (fax)
imcglothlinf@mac-law.com
vkaufman{@mac-law com

Attorneys for Florida Competitive Carriers
Association



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Florida Competitive
Carriers Association’s Motion to Compel and Alternative Motion to Strike has been provided by
(*) hand delivery, (**)email and U.S. Mail this 2d day of February, 2004 to the following:

(*)(**)Adam Teitzman, Staff Counsel
Division of Legal Services

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850

(*) (**) Nancy White

c/o Nancy Sims

BellSouth Telecommunications, Inc.
150 South Monroe Street, Suite 400
Tallahassee, Florida 32301-1556

(**) Richard Chapkis
Verizon Florida, Inc.

201 North Franklin Street
MC: FLTC0717

Tampa, Floridda 33602

(**) Susan Masterton

Sprint Communications Company
1313 Blairstone Road

Post Office Box 2214

MC: FLTLHO0107

Tallahassee, Florida 32301

(**) Donna Canzano McNulty
MCI WorldCom

1203 Governors Square Boulevard
Suite 201

Tallahassee, Florida 32301

(**) Norman H. Horton, Jr
215 South Mornoe Street
Tallahassee, Florida 32302-1876



(**) Tracy Hatch

AT&T Communications of the
Southern States, LLC

101 North Monroe Street
Suite 700

Tallahassee, Florida 32301

(**) Michael Gross

Florida Cable Telecommunications
246 East 6© Avenue

Tallahassee, Florida 32302

(**) Matthew Feil

Florida Digital Network, Inc.

390 North Orange Avenue, Suite 2000
Orlando, Florida 32801

(**) Jeffrey J. Binder
Allegiance Telecom, Inc.
1919 M Street, NW
Washington, DC 20037

(**) Floyd R. Self

Messer, Caparello & Self

215 South Monroe Street, Suite 701
Tallahassee, FL. 32301

(**) Nanette Edwards

ITC "DeltaCom

4092 S. Memorial Parkway
Huntsvilie, Alabama 35802

(**) Jake E. Jennings

Senior Vice-President

Regulatory Affairs & Carrier Relations
NewSouth Communications Corp.
NewSouth Center

Two N. Main Center

Greenville, SC 29601



(**) Jon C Moyle, Jr.

Moyle, Flanigan, Katz, Raymond
& Sheehan, P.A.

The Perkins House

118 North Gadsden Street
Tallahassee, FL 32301

(**) Rand Currier

Geoff Cookman

Granite Telecommunications, LLC
234 Copeland Street

Quincy, MA

(**) Andrew O. Isar

Miller Isar, Inc.

2901 Skansie Avenue, Suite 240
Gig Harbor, WA 98335

(**) Scott A. Kassman
FDN Communications
390 North Orange Avenue
Suite 2000

Orlando, FL. 32801

(**) Rabinai Carson

Xspedius Communications

5555 Winghaven Blvd., Suite 3000
O’Fallon, MO 63366-3868

(**) Bo Reynolds

Vice President

Regulatory and legal Affairs
NuVox Communications, Inc.
301 North Main Street
Greenville, SC 29601
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; Joseph % McGlothlin



