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IN THE UNJTED STATES BANKRUPTCY COURT v ! &
[ it I L e gl 8!
— 8 . FORTHED OF DELAWARE <3S0I
S ISTRICT CLERK
In ;éf ) Chapter 11
T )
CABLE&WIRELESS USA, INC., etal.,’ )} Case No. 03-13711 (CGC)
- Q:‘ ) (Jointly Administered)
c .§ Debtors. )

ORDER (A) APPROVING THE ASSET PURCHASE AGREEMENT WITH PROPOSED
PURCHASER, (B) AUTHORIZING (I) THE SALE OF SUBSTANTIALLY ALL OF THE
DEBTORS’ ASSETS TO SAVVIS ASSET HOLDINGS, INC., FREE AND CLEAR OF
ALL LIENS, CLAIMS, ENCUMBRANCES AND INTERESTS AND (IT) ASSUMPTION
AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS,

LICENSE AGREEMENTS AND UNEXPIRED LEASES, AND (C) GRANTING
RELATED RELIEF*

Upon the motion (1he “Sale Meotion™), dated December 10, 2003, of Cablc & Wireless
USA, Inc,, Cable & Wireless Internet Services, Inc., Exodus Communications Real Property 1,
LLC, and Exodus Communications Real Property Managers 1, LLC, and Exodus Communications
Real Property I, LP (collectively, the “Debtors,”), for entry of an order pursuant 1o sections
105(a}, 363, and 365 of the Banknuptey Code and Bankruptcy Rules 2002, 6004, 6006, 9014 and
9019: (A) approving the assel purchase agreement (as amended on the record at the anction held
on January 21 and 22, 2004 and suhsequently by the partics, the “APA”Y by and among the
Debiors and SAVVIS Asset Holdings, Inc. {the “Purchaser™), and such other agreements to be

entered into and amdng the parties as contemplated therein, (B) authorizing (i) the sale (the

' The Debtors consist of the following entities: Cable & Wireless USA, Inc., Cable & Wireless USA of
AUS Virginia, Inc., Cable & Wireless Intemet Services, Inc., Exodus Communications Real Property I, LLC,

CAF _ Exodus Communications Real Property Managers 1, L1C, and Exodus Communicalions Real Property J,
CMP . LP.

g?g —— ? Capitalized terms not otherwise defined herein shall have the meanings ascribed to such terms in the
ECR — APA with SAYVIS Asset Holdings, Inc. and the Sale Motion, and to the extent of any inconsistency, the
GgcL __ APAshall govemn.

OPC ____ % A copy of the APA, as amended 1o be consistent with the record at the Anction, will be filed with the
ggg - Court as an exhibit within 2 business days after the entry of this Order.

OTH 0Bt
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“Sale”) of substantially all of the Debtors” asscts to the Purchaser free and clear of all liens,
claims, encumbrances, and other interests {collectively, the “Liens™), other than any Permitted
Liens (but free and clear of Permitted Liens of the type defined in clause (ii) of the definition of
Permitted Liens set forth in the APA (the "Carved-Out Pérmitted Liens”)} and assumed liabilitics
under the APA, and (ii) the assumption and assignment to the Purchaser of certain executory
contracts and npexpired leases, and (C) granting certain related relicf; and upon the order of this
Court, dated December 22, 2003 {the “Bidding Proccdurcs Orler™), (A) approving bidding
procedures and overbid protections in connection with the Sale, (B) approving the form and
manncr of notice of the Sale Notice and Bidding Procedures Notics, (C) scheduling a heaning
date on the Sale Motion, an& {D) approviug procedures for determining cure amoonts in
connection with the assumption and assignment of certain executory contracts and unexpired
leases; and an auction (the “Auvction”) having taken place for the Sale on January 21 and 22,
2004, at which the Debtors determined in their business judgment that the overbid submiited by
the Purchaser was the best and highest offcr; and a hearing baving been held on January 23, 2004
in connection with 1he Sale Motion (the “Sale Hearing™); and all parties in interest having been
beard, or having had the opportunity to be heard, regarding the Sale; and the Court having
considered (x) the Sale Motion, (y) the objections to the Sale Motion, and (z) the arguments
maxde anci evidence proffered or adduced in support of approval of the Sale at the Sale Hearing;
and it appearing from the affidavits of service filed with the Court that due and sufficient notice
of the Sale Motion and the relief granted by this Order, have been provided to all parties affected
thereby (the “Sale Notice™); and it further appearing that no other or further notice hereof is
required; and the Court having received evidence in support of the approval of the APA and the
Sale; and it appearing that the relief requested in the Sale Motion and approved hereby is in the
best interests of the Debtors, their estates, creditors, and other parties in interest; and upon the
record of the Sale Hearing and these chapter 11 cases, including the decision of the Court to

approve the Sale Motion, APA, and Sale as reflected on the record of the Sate Hearing; and after
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due deliberation and good and sufficient cause appearing therefor, this Court hereby makes the

following Findings of Fact and Conclusions of Law:

1. FINDINGS OF FAQ_I‘_ AND CONCLUSIONS OF LAW:
TT 1S HEREBY EOUND AND DETERMINED THAT-?

Jurisdiction, Fina]l Order and Statutory Predicates

B.  This Court has jurisdiction to hear and determine the Sale Motion puirsuant to 28
U.S.C. §§ 157(b)(1) and §334(a). This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2).
Venue is proper before this Court pursnant to 28 U.5.C. 53 1408 and 1409.

C. This Order constitutes a final and appealable order within the meaning of 28
US.C. § 158(a). Notwithstanding Bankrupicy Rules 6004(g) and 6006(d), the partics may
consummate the Sale immediately npor entry of this Order. To any extent necessary vnder
Bankruptcy Rule 9014 and Rulc 54(b) of the Federal Rules of Civil Procedure, as made
applicable by Bankruptcy Rule 7054, the Court expressly finds that there is no just reason for
delay in the implementation of this Order,

D.  The statutory predicates for the relief requested in the Sale Motion are sections
105(a), 363(b}, (f), and (m), and 365 of the Banknuptcy Code and Bankruptcy Rules 2002(z2)(2),
6004(a}, (b), {c) and (e}, 6006(a) and (c), 9014 and 9019.

Retention of Jurisdiction

E. It is necessary and appropriate for the Court to retain jurisdiction to, among other
things, interpret, implement, and cnforce the terms and provisions of this Order and the APA, all
amendmenis thereto and any waivers and consents thercunder and each of the agrecments
executed in connection thetewith to which any of the Debtors is a party or which has been
assigned by any Debtor to the Purchaser, and to edjudicate, if necessary, any and all disputes

concermning or relating in any way to the Sale,

* Findings of fact shall be construed az conelusions of Iaw, and conclusions of Jaw shall be consinued as findings of fact when
appropriate  Sez Fed. R. Banke. P. 7052,  Any statements of the Court {rom the bench el the Sale Bearing ghall consiitute
additional findings of fact and conclusions of law as appropriaic and are expressly incorporated by reference. into this Dider 10 the
exlent ot inconsistent hercwith.
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Notice of the Sale Motion, Auclidn and the Cure Amounts

F. As evidenced by the affidavits of service previously filed with this Court, proper,
timely, adequate, and sufficient notice of the Sale Motion, the Auction, the Sale Hearing, and the
Sale has been provided in accordance with sections 102(1) and 363 of the Bankmuptcy Code and
Banksuptcy Rules 2002, 6004 and 9014, and in substantial compliance with the Bidding
Procedures Order.

G. Actual written notice of the Sale Hearing, the Auction, the Sale Motion, and the
Sale and a reasonable opportunity to object or be heard with respect to the Sale Motion and the
relief requested therein has been afforded to all interested persons and entitics, including, but not
limited to: (i) the United States Trustee for the District of Delaware (the “UST™); (ii) counsel] to
the Debtors’ postpetition [ender; (iii) connsel for the statutory committee appointed by the UST
im the Debtors’ cases (the “Committee™); (iv) counse) to Cable and Wireless ple (“PLC™); (v) all
non-debtor counter-parties to the Assigned Contracts; (vi)any entity that filed a notice of
appearance and dermand for service of p:apcrs in these chapter 11 cases pursuant to Bankruptey
Rule 2002 as of the date of service of the Sale Notice; (vii) counsel to Gores; (vii3) all parties that
have signed confidentiality agreements and to which The Blackstone Group L.P. andfor
Greenhill & Co., LLC have sent the Confidential Information Memorandum/Initial Bid
Solicitation Materials of the Debtors; (ix) all parties that timely filed an objection o entry of the
Bidding Procedures Order; and (x) all parties holding Liens against the Debtors” estates,

H. The Debtors published notice of the time and place of the proposed Auction, the
time and place of the Sale Hearing and the time for filing an objection to the Sale Motion in the
national editions of The Wall Street Journal and The New York Times, and in regional papers for
Northem Virginia and Northem California, as soon as practical after the approval of the Sale
Notice,

L In accordance with the provisions of the Bidding Procedures Order, the Debtors
have served the cure notice as set forth in the Bidding Procedures Order (the “Cure Notice™)
upon each non-debtor counter-party to an Assigned Contract that the Debtors may seek io

4
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assume and assign to the Purchaser on the Closing Date, The service of such Cure Notice was
good and sufficient and appropriate under the circumstances and no further notice need be given
in respect of establishing a Cure Amount for the respective Assigned Contract. Non-debtor
counter-parties to the Assigned Contracts have had an opportunity to object to the Cure Amount
set forth in the Cure Notice.

1. The Debtors have complied with all obligations to provide notice of the Sale
Motien, Auction, Sale Hearing, and Sale required by the Bidding Procedures Order. The
foregoing notice described in paragraphs F through 1 was good and sufficient and appropriate
under the circemstances, and no other or further notice of the Sale Motion. Auction, the Salc
Hearing, or the Sale is required.

K. The disclosures made by the Debtors concerning the APA, the Sale, and the Sale
Hearing werc pood, complcte and adequatc,

COnseng of Secured Lenders

L. PLC, the DIP Lender and the Debtors® prepetition senior secured lender, consent
10 the entry of this Order, to the terms and conditions of the APA, apd to the consummation of
the Sale.

Good Faith of the Purchaser and Third Party Purchasers

M.  The Purchaser is not affiliated with the Debiors.

N. The terms of the Sale, as se? forth in the APA, are fair and reasonable under the
circumstances of thesc chapter 11 cases.

0.  The Purchaser negotiated the terms amd conditions of the Sale in good faith and at
arm’s length, is entering into the Sale in good faith and is a good faith purchaser within the
meaning of section 363(m) of the Bankruptcy Code, and is therefore entitied to the protections
afforded thereby. The Purchaser will be acting in good faith within the mcaning of section
363(m) of the Bankrupicy Code in closing the Sale at any time aficr the entry of this Order,

including immediately after its entry. The Court has fonnd that the Purchaser has acted in good
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faith in all respects in connection with these chapter 11 cases and the Sale in that, among other
things:

(1)  the Purchaser recognized that the Debtors were free to
negotiaie with any other party that expressed qualified interest in purchasing their
assets; ‘

(2) the Purchaser agreed to subject its bid to the competitive
bidding procedures set forth in the Bidding Procedures Order:

(3)  «ll paymenis 1o be made by the Purchaser and other
agreements or arrangements entered into by the Punchaser with the Deblors in
conneclion with the Sale have been disclosed;

(4)  there is no evidence that the Purchaser has violated section
363(n) of the Bankruptey Code by any action or inaction;

()] no common identity of directors or controlling stockholders
‘exists between the Purchaser and any of the Debiors; and

(6)  the negotistion and execution of the APA and 21l other
aspects of the Sale were conducted in good faith,

P. The back-up bidders, Gores and Leucadia, are also determined to be good faith
purchasers within the meaning of section 363(m) of the Bankruptcy Code, and are therefore
entitled to the protections afforded thereby to the extent that one of them becomes the successful
purchaser.

Highest and Best Qffer

Q. The APA constitutes the highest and best offer for the Acquired Asscts received
at the Anction, and will provide a greater recovery for the Debtors’ estates than would be
provided by any other available alternative. The Debtors” determination that the APA constitutes
the highest and best offer for the Acquired Assets constitutes a valid and sound exercise of the

Debtors” business judgment.
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R. The APA represents a fair and reasonable offer 10 purchase the Acquired Assets
under the circurnstances of these chapter 11 cases, No other entity or group of entities has
offered to purchase the Acquired Assets for greater econontic valve to the Debtors’ eslates than
the Purchaser.

No Fraudulent Transier

s, The consideration provided for the Acquired Assets pursuant to the APA
constitutes reasonably equivalent value and fair consideration under the Bankruptcy Code and
under the laws of the United States, any state, territory, possession, or the District of Columbia.

Yalidity of er

T. The transfer of each of the Acquired Assets to the Purchaser will be as of the
Closing Date a legal, valid, and effective transfer of such assets, and vests or will vest the
Purchaser with all right, title, and interest of the Debtors to the Acquired Assets free and clear of
all Liens accruing, arising or relating to any time prior to the Closing Date, except for any
Permitted Liens (but {ree and clear of the Carved-Oul Permitted Licns) and assumed liabilities
under the APA.

Section 363{f} Is Satisfied

u. The Debtors may sell the Acquired Assets free and clear of all Liens against the
Debtors or their cstates (except for any Permitted Liens, but frec and clear of the Carved-Out
Permitied Liens, and assumed liabilities under the APA) because, in cach case, one or more of
the standards set forth in section 363()(1)-(5) of the Bankruptey Code has been satisfied. Those
holders of Liens against the Debtors or their estates who did not object, or who withdrew theit
objections, to the Salc or the Sale Motion are deemed 1o have consented pursuant to section
363(f)(2) of the Bankruptcy Code. Those holders of such Liens who did object fall within one or
more of the other subsections of section 363(f) and are adequately protected by having their
Licns, if any. in each instance against the Debtors or their estates, attach to the cash proceeds of
the Salc ultimately attributable to the Acquired Assets in which such creditor alleges an interest,
in the same order of priority, with the same validity, force and effect that such creditor had prior

7
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to the Sale, subject to any claims and defenses the Debiors and their estaies may possess with

L

respect thereto.
Cumpelling Circumstances for Immediate Sale

V. The Debtors have demonstrated both (i) good, sufficient, and sound business
purpose and justification, and (if} compelling circumstances for the Sale pursnant to section
363(b) of the Bankruptcy Code priar to a chapter 11 plan in that, among other things, the valuc
of the business is extremely time-sensitive given the importance of maintaining a seamless
hosting and networking services business and maintaining customer relarionships, and the threat
of erosion of these relationships and in the value of the business.

Based on the foregoing Findings of Fact and Conclusions of Law, IT 15 HEREBY
ORDERED, ADJUDGED AND DECREED, EFFECTIVE IMMEDIATELY, AS FOLLOWS:
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General Provisions

1. The relicf requested in the Sale Motion is granted and approved as set forth in this

Order, and the Sale contemplated thereby is hereby approved as set forth in this Order.

2. Except as expressly provided berein and on the record at the Sale Herring, all
objections to the Sale Motion or the relief requested therein that have not been withdrawn,
waived, or settled, and all reservations of rights included in such objections, are overruled on the
merits.

Appreval of the APA

3. The APA and all other ancillary documents and all of the terms and coaditions
thereof are hereby approved in their entirety. To the extent of any conflict or inconsistency
between the provisions of this Order and the terms and conditions of the APA and such other
ancillary documents, as applicable, this Order shall govern and control.

4, Pursuant to section 363(b) of the Bankmipicy Code, the Debtors are authorized
and empowered to take any and all actions necessary or appropriate 1o (i) consummate the Sale
of each of the Acquired Assets to the Purchaser pursuant to and in acoordance with the terms and
conditions of the APA, (i) close the Sale as contemplated in the APA and this Order, and
(iii) execute and deliver, perform under, consummate, implement and close fully the APA,
together with all additional instruments and documents that may be reasonably necessary or
desirable to implement the APA and the Sale, including any other ancillary document, and to
take all further actions as may be reasonably requested in accordance with the APA by the
Purchaser for the purpose of assigning, transferring, granting, conveying, and conferring to the
Purchaser or reducing 10 possession, the Acquired Assets, or as may be rcasonably necessary or
appropriate to the performance of the obligations as contemplated by the APA and such other
ancillary documents.

5. The terms and provisions of this Order shail be binding in all respects upon the

Puschaser and the Debtors, any trustces thereof, their ¢states, all creditors ynd sharcholders of
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any of the Debtors, all interested parties, and their respective successors and assigns.‘ including,
but not limited to, the DIP Lender and the Debiors’ prepetition senior secured lender; PLC, and
any other creditor asserting a lien, end al) non-debtor counter-parties 1o the Assigned Contracts
that are to be assigned to the Purchaser under the APA.
Transfer of the Aequired Assets
6. Subject to paragraph 16 herein, pursuant to sections 105(a) and 363(f) of the
" Bankruptcy Code, the Debtors are authorized to wransfer the Acquired Asse on the Closing Date
in accordance with the APA and this Order. Such Acquired Assets shall be transferred to the
Purchaser upon and as of the Closing Date in accordance with the APA and such transfer shall
constitute a legal, valid, binding and effcctive transfer of such Acquired Assets and, upon the
Debtors’ Iéceipl of the Purchase Price, shall be free and clear of (4) all Liens except any
Permitted Liens (but free and clear of the Carved-Out Permitted Liens) and assumed liabilities
under the APA, and (b) all other interests, including without limitation, any and all “claims” (as
that term is defined in scetion 101(5) of the Bankruptcy Code), with all such Liens and interests
to attach to the net proceeds of the Sale in the order of their priority, with the same validity, force
and effect that they now have as against such Acquired Asscts, subject to any claims and
defenses the Debtors and their estates may possess with respect thereto.

7. Notwithstanding anything to the conteary herein or any of the sale transaction
documents, nothing shall affect or be deemed a determination of or limitation on (1) the liability
of the Purchaser, its affiliates, successor, assigns or transferees, for any pawent infringement
claims of Xcelera, Inc., Mirror Image Intemet, Inc. and Akamai Technologies, Inc. apainst the
Purchuser, its affiliates, successor, assigns or transferees based upon acts or omissions with
respeel to the assets purchased or managed by the Purchaser, its affiliates, snecessors, assigns or
transferees under the APA, or (2) Xcelera, Inc.’s, Mitror Image Internet, Inc.'s and Akamai
Technologies, [ne.’s right to pursue patent infringement claims they have or may have against

the Purchaser, its affiliates, successors, assigns or transferees based on such parties’ use or
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management of the assets purchased or managed by he Purchaser, its affiliates, successors,
assigns or transferees under the APA,

8. Except as expressly permitted herein or by the APA with respect 10 any Permitted
Lien {other than the Carved-Out Licns) and assumed liabilities, the Purchaser shall have no
liability or responsibility for any Lien arising, accruing, or relating to a period prior to the
Closing Date.

9. Notwithstanding zanything to the contrary contained in any order of the Count
governing post-petition financing or usc of cash collateral, upon the Debtors’ receipt of the
Purchase Price, the liens granted pursunant to any such arders to the DIP Lenders or any trade
creditor shall not encumber (i} any of the Acyuired Assets, on and after the Closing Date with
regard to such Acquired Assets, (fi) property, including Inventory, relating to the Debtors®
buginess first arising or coming into any Debtor’s possession after the Closing Date, including,
withont Jemmitation, any revenues and accounts receivable generated by the business afier the
Closing Date, or (iii) any other property of the Purchaser, with all such property described in
clause (1) through (iii) above being the property solely of the Purchaser and the Debtors not
having any property interest therein; provided, however, that all such liens shall attach to the
proceeds of the Sale { accordance Ex paragraph 6 above.

b paraggl 16 hircsp,

W 10. 1 Except as expressly permitted or otherwise specifically provided by the APA or
this Order, all persons and entilics holding Liens or intercsts in the Acquired Assets (other than
Permitted Liens (but free and clear of the Carved-Out Permitted Licns) and assumed liabilities)
arising under or out of, in connection with, or in any way relating to the Debtors, the Acquired
Asscts, the operation of the Seller Deblors” business prior to the Closing Date or the transfer of
the Acquired Asscts to the Purchaser, hereby are forever batred, estopped and permanently
cnjoined from asserting against the Purchaser or its successor and assigns, their property or the
Acquired Assets, such persons® or entities” interests in and to the Acguired Assets.

1t.  The following two subsections of this paragraph 11 apply to the following taxing
autharities (the “Taxing Authoritics): The Tax Appraisal District of Bell County, Texas, Blgin

11
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ISD, Bowie Connty Appraisal District, Comal County, Freesione County, Grimes County,
Grimes County Appraisal District, Guadalupe County, Hays County, Hardeman County, Hill
County, Hillsboro ISD, Liberty County, Leon County, Leon ISD, City of Waco/Waco 1SD, Van
Zandt County Appraisal District, Wilbarger County, Wilbarger County Appraisal District,
Williamson County, Texas, Armstrong County Appraisal District, Carson County Appraisal
Distriet, Carson County Tax Office, Childress County Appraisal District, Dallam County
Appraisal District, Dallam County Tax Office, Donley County Appraisal, District, Hall County
Appraisal Distsict, Hartley Connty Appraisal District, Moore County Appraisal Distriet, Moore
County Tax Office, Potter County Tax Office, Randall County Tax Office, Sherman County
Appraisal District, Sherman County Tax Office, Richardson Isd, Arlington Isd, Burleson [sd,
City Of Butleson, City Of Fort Worth, Eagle Mountain-Saginaw Isd, Fort Worth Isd, Johnson
County, Alvarade Isd, City Of Alvarado, Waxahachie Izd, Ennis Isd, City Of Bardwell, City Of
Itasca, City Of Jowa FPark, Towa Park Isd, City Of Wichita Falls, Wichita Falls Isd, City Of
Electra, Electra Isd, Electra Hospital District, Wichita County, City Of Missouri City, Fort Bend
Lid #2, City Of Rosenberg, Croshy Independent School Distriet, Alief Independent School
Distriet, Klein Independent School District, Sheldon Independent Schoo! District, Spring
Independent School District, Spring Branch Independent School District, Tomball Isd, City Of
Tombell, Fayeite Cad, Smith IICmmt;»,v. Smith County Rural Fire District #1, Tyler Jr. College,
Cass CAD, Dallas Co, Kaufman Co, Mildred 1SD, Navarro Co, Northeastern TX Comm Colt
District, Nonhwest ISD, City of Richardson, Tatrant Co, Camp CAD, Clay CAD, City of
Chillicothe, Chillicothe ISD, Montague Co, Corsicana 1SD, Titus Co, Titus CAD, Wise Co, Wise
CAD, Wood Co, Ellis Co:

A. Notwithstanding anything to the contrary in this Order, the APA or the DIP
Financing Order, a5 soon a3 reasonably practicable after receipt by the Debiors
the Purchase Price, the Debtors shall place in a segregated account maintained by
the Debtors (the “Tax Account”™) the amounts claimed by the Taxing Authorities

12
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for omstanding taxes as of the Closing Date, but cxcluding any amounts that the

Purchaser is liable for pursnant to the APA, and notified to the Debtors, in good

faith and in writing, prior to the Closing Date (the “Pre-Closing Taxes™). The

Liens of the Taxing Authorities on account of the Pre-Closing Taxes shall atiach

to the funds in the Tax Account in the order of their priority, with the same

validity, force and effect and to the same extent that they now have against the
relevant Acquired Assets that each Lien of each Taxing Autharity now has subject
to any claims and defenses the Debtors and their estates may possess thereto. The

Tax Account shall only be adequaic protection for the Taxing Authorities and

shall not constitute allowance of their claims nor a cap on their claitns, excepl that

each Taxing Authority may only be paid up 1o the Pre-Closing Taxes from the

Tax Account, without prejudice to their right to recover any excess from the

Debtors in the onlinary course of their chapter 11 cases. No funds from the Tax

Account may be distributed to any party other than as agreed between the Debtors

and the relevant Taxing Authority or by order of the Court.

B. Liability to the Taxing Authoritics for taxes for the remaining tax period aftes the
Closing Date (the “Post-Closing Taxes") which would, but for this Order be
subject to a Lien, shail remain in full force and effect in relation to the relevant
Acquired Assets and shall secure the Post-Clesing Taxes, notwithstanding the
provisions of this Sale Order, subject to any claims and defenses the Purchaser

may possess thereto.

Assumption and ment of jened Contracts

12, Subject to paragraph 16 herein, the Debtors are hereby authorized, in accordance

13
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with sections 365(b)(1) and ()2} of the Banlaquptcy Code, (other than with respect to those

contracts that the Debtors have agreed to in writing by mutual consent with the counter-party on
or prior to the Sale Hearing that are oot subject to assumption and assignment, notwithstanding
the service of a Cure Notice) to: (i} assume the Assigned Contracts ; (ii) sell, assign and transfer
to the Purchaser the Assigned Contracts free and clear of all Liens; and (jii) execute and deliver
to the Purchaser such assignment and transfer documents as may be necessary to sell, assign and
transfer the Assigned Contracts.

13.  The Debtors and Purchaser are directed to pay the Cure Amounts owing under
each of the Assigned Contracts as provided in the APA, as further set forth in Exhibit A 10 the
Cure Notice, on or before the Closing Dale,

14,  Suvbject to paragraph 16 hercin, the Assigned Contracts shall, as of the Closing
Date, be valid and binding on the Purchaser and the other non-debtor counter-parties thereto, and
in foll force and effect and enforceable in accordance with their respective terms, Following
such assignment, the Debtors shall be relieved, pursuant to section 365(k) of 1he Banknuptcy

Code, from any further liability wnder the Assigned Contracts,

15.  Consummation of the Sale, including, without limitation, the transfer of the assets
to Purcheser pursuant to the APA and the gssumption and assigninent to Purchaser of the
Assigned Contracts, will not suvbject Purchaser to any debts, liabilities, obligations,
commitments, responsibilitics or claims of any kind or nature whatsoever, whether known or
unknown, contingent or otherwise, existing as of the date hereof or hereafter arising, of or
against the Debtors, any affiliate of the Debtors, or any other person by reason of such transfers
and assignments under the laws of the United States, any state, territory, or possession thereof, or
the District of Columbia applicable to such transactions, based, in whole or in part, directly or

indirectly, in any theory of law or equity, including, without limitation, any theory of equitable
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law, including, withont limnitation, any theory of antitrust or successor or transferee lability,

except that Purchaser shall be liable for payment only of the Assumed Liabilitigs.

16.  Notwithstanding anything clsc 10 the contrary hercin, and consistent with the
rccord at the Sale Hearing, all parties that filed a timely adequate assurance, cure amount, and/or
other objection (the *Objections”) to the Sale Motion and such other parties as identified on the
record at the Sale Hearing (but excluding those Objections that were resolved by mutual consent
of the Debtors and the zpplicable counter-parties prior to the Sale Hearing, cther than by
continuance and reservation of rights), shall be deemed to reserve all rights with respect to such
Objections (collectively, the “Ohjecting Parties™), The Objections raised by the Objecting
Partics shall be continued to the February 19, 2004 omnibus hearing date (with the exception of
Microsoft, which shall be continued to March 10, 2004) and to the extent such Objections relate
to adequate assurance, such Objections shall be subject to the proccdures for determining
adequate assurance set forth on the record at the Sale Hearing. 'The contracts or leases with any
Objecting Party shall not be included in the meaning of (he term “Assigned Contracts™ under the

APA or this Order until such contract or lease is acmally assumed and assigned.

'dditional vislons

17.  On the Closing Date, each creditor of the Debtors is authorized to execute such
documents and iake all other actions as may be necessary to release Liens (except Permitted
Liens but including the Carved-Out Permitted Liens) on the Acquired Assets, if any, as provided
for herein, as such Liens may have been recorded or may otherwise exist; provided, however,
such Liens shall be deemed to attach to the proceeds of the Sale in accordance with paragraph 6
above.

18.  All entitics who are presently, or on or before the applicable Closing Date may be,
in possession of some or all of the Acquired Asscts to be transferred 2s of such Closing Date are
hereby directed to sumender possession of the Acquired Assets to the Purchaser on the Closing

Date at that entity’s sole expense.
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19.  The Debiors are authorized, in their sole discretion, but with the consent of the
Purchaser, where required by the APA, to compromise disputes regarding amounts either due to
or owed by the Debtors under the terms of the APA and other ancillary documents, pursuant to
section 363(b) of the Bankrupicy Code and Rule 9019(b) of the Bankuptcy Rules.

20,  The terms and provisions of the APA and other ancillary documents, including
the Management Agreement, together with the terms and provisions of\this Order, shall be
binding in all respects upon all entities, including the Debtors, any trustecs thereof, their-estates,
their creditors, their sharcholders, and all intcrested parties, administrative agencies,
govemmental units, secretaries of state, federal, state and Jocal officials, including, without
limitation, any such administrative or governmental authorities maintaining any authority
relating to ticensing, environmental, health, or safety laws, and their respective successors or
assigns, inclhuding, but not limited 1o, all non-debtor counter-parties to the Assigned Contracts
that will be assigned to the Purchaser under the APA, and upon any persons asserting a Lien
against the Debtors” estates or any of the Acquired Assets to be sold and assigned to the
Purchaser,

21.  Nothing contained in any plan of reorganization or liquidation, or orler of any
type or kind entered in (i) these chapter 11 cases, (i) any subseguent chapter 7 case into which
any such chapter 11 case may be converted, or (iii) any related proceeding snbsequent to entry of
this Order, shall conflict with or derogate from the provisions of the APA or the terms of this
Order. The Debtors agrec that the relief and protections granted to the Purchaser pursuant to
this Order shall not be affected in any manner by the entry of an order confirming a chapter 11
plan of reorganization in any of the Debtor’s chapter 11 cases. This Order shall be binding upon
and enforceable against, among others, the Debtors, their estates and any and all chapter 7 and
chapter 11 trustees thergof,

22.  To the extent permitted by section 525 of the Bankruptcy Code, no governmental
unit may revoke or suspend any penmit or license relating to the operation of the Acquired Assets
on account of the [iling of these chapter 11 cases.
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23.  This Court retains jurisdiction, even after the closing of these chapter 11 cases, to:
(@)

)

(c)
(d)
(e

()

®

(b)

interpret, implement and enforce the terms and provisions of this Order
and the terms of the APA, all amendments ther¢to and ‘any waivers and
consents therennder and of each of the agreements executed in connection
therewith to which any of the Dcbtors is a party or which has been
assigned by any Debtor to the Purchaser:

protect the Porchaser or any of the Assigned Contracts or Acquired Assets
against any of the Liens, as provided herein, including to enjoin the
commencement or coutinuation of any action secking to impose successor
liability;

enter orders in aid or furtherance of the Sale; i
compel delivery of all Acquired Assets to the Purchaser;

adjudicale any and all remaining issues conceming the Debtors’ right and
anthotily to assume and assign the Assigned Contracts and the rights and
obligations of the Purchaser with respect to such assignment and the
existepce of any default under any such Assigned Contract;

adjudicate all issues concerning (alleged) pre-closing Liens, and any other
{allcged) interest(s) in and to the Acquired Assets, including the extent,
validity, enforceability, pricrity and nature of all such (alleged) Liens;
adjudicate any and all issues and/or disputes relating to the Deblors’ right,
title or interest in the Acquired Assets and the proceeds thercof, the Sale
Motion and/or the APA; and

rc-open the Debtors’ chapter 11 cases to enforce the provisions of this

Oxder.

24, No bulk sales law or any similar law of any state or other jurisdiction shall apply

in any way to the Sale.
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'25.  The failure specifically to include any particultar provision of the APA or other

agrecments executed in connection therewith in this Order shall not diinish or impair the
efficacy of such provision, it being the intent of this Court that the APA and other agreements
cxecuted in connection therewith and each and every provision, term, and condition thereof be
authorized and approved in their entirety.

26.  The Purchaser may consummate the Sale at any time afier entry of the Order
(including immediately thereafler) by waiving any and all closing conditions set forth in the APA
that have not been satisfied and by proceeding to close the Sale without any notice to the Court,
any prepetition or postpetition creditor of the Debtors, and/or any other party in interest.

27.  This Order shall be effective immediatcly vpon entry and Bankruptcy Rules
6004(g) and 6006(d) shall not apply.

28.  The Salc is undertaken by the Purchaser in good faith {(as that term is used in
section 363(m) of the Bankruptcy Code), and the Purchaser shall continue te be in goed faith (as
that term i8 used in section 363(m) of the Bankrupicy Code) by procceding to close the Sale,
even if such closing occurs immediately upon eatry of this Order. Accordingly, the reversal or
modification on appeal of the authorization to consummate the Sale provided herein shall not
affect the validity of the Sale to the Purchaser unless such authorization is duly stayed prior 1o
closing of the Sale pending such appeal. The Purchaser is a purchaser in good faith of the
Acquired Asscts and the Assigned Contracts, and is entitled to all of the protections afforded by
section 363(m) of the Bankrupicy Code.

29.  The APA and any related agreements, documents, or other instruments may be
modified, amended, or supplemented by the parties therelo, in a writing signed by such parties in
accordance with the terms thereof, without further order of the Court, provided that (g) any such
modification, amendment, or supplement is not material and (b) 1o the extent practicable, notice
of any modification, amendment, or supplement should be delivered to covnsel for the
Committee and counsel for the DIP Lender at least five (5) days prior to the effective date of any
such modification, amendment, or supplement.

18

015215-0003-0852-NY01. 2302634 6




30.  The provisions of this Order are non-severable and mutually dependent.
31.  For purposes of this Order, permiited encumbrances shall include liens for taxcs
not yet due and payable.

Dated: Wilmington, Delawarg
January 23, 2004

UNITED STATES BAN PTCY JUDGE
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