
FOR THE DISTRICT OF DELAWARE 

ORDER [A) APPROVING ?‘HE ASSET PURCHASE AGREEMENT WITH PROPOSED 
PURCHASER, AUTHORIZING 0) THE SALE OF SUBSTANTIALLY A L L  OF THE 

ALL LIENS, C L A M ,  ENCUMBRANCES AND INTEWTS AND (II) ASSUMPTION 
AND ASSIGNMENT OF CERTAIN EXE-RY CONTRACTS, 

UCElsJSE AGREEMENTS AND UNEXPIRED LEASES, AND (C) GRANTING 
RELATED RELtEp 

DEBTORS’ ASSETS TO SAYVLS HOLDINGS, INC, FREE AND CLEAR OF 

Upon the motion ( t k  “Sale Motion”). dakd December 10, 2003, of Cablc BC Wireless 

USA, Inc., Cable & Wirdcss Inremet Servic~ ,  hc, Exodus Communications Reat Property I, 

LLC, -and Exodus Co”icatbns Real P r o p l y  Mantgen I, LLC, and Exodus CornmunicaCicm 

9019: (A) approving the avet purchase apement (as mended on ~c record at the auction held 

on January 21 and 22, 2004 and subsequently by the panics, the “AFA’*)’ by and among ihe 

Debtors and SAVVIS Asset Holdings, Inc. (the “Puxha$er”), and such o k r  agwements to be 

The Debtors consist of the following entities; Cable 8 Wi~lerrs USA, Inc, Cable Bt Wimlws USA of 
Virginia, h.. Cable & Wireless Inbemet Services, Inc., Enudw Comrrrnnicaticms Real Property I, L E ,  AUS 

CAF Exodus Cmmrmicdon~ Real h p m ~ y  Marraga 1, LLC, and Exodus Cornmunicaiions Property 1, 
CMP LP. 

* Capitrrlir! terms not Mherwise  defrntd hmin shall have the rneanings ascribed to such r e m  in the COM 
CIR APA with SAVVIS Asset Holdings, hc. ad the Sale ,Motion. and fc) the extent of m y  inconsistency, the ECR - APA 8hall govern- GCL - 
M M S  Cuurt as an exhibit within 2 business days after the entry ofthis SEC ?-- 

- * A copy of the APA, as amended to be consistent with the re& at 4he Auction, wiIl bc filed with thc 

OTH Lmiq 



3a1e7’’) of substantially dJ of the Jkbtm’ asset3 to the Furchaser free md clear of dC Iiem, 

clainf, encumbrances, and other interr;sts (collectively, the ”Liens“), other than any Permitted 

Liens (but free and clex of Pemitted Liens of the type defined in clause (ii) of the definition of 

Pemit&d Liens set forth in the APA (the ”Carved-Out PCrmitkd Liens”)) and sssumed liabilirics 

under h e  ARA, and (ii) thc assumption and assignment to lhe Purchaser of certain executory 

contracts and, unexpired lca!.r, arid (C)  granting cmiaha related rclitf; and upon the & of this 

Court, d u d  December 22, 2003 {the “Ridding Fmcdurcs Order”), (A) appm~ing bidding 

procedures and ovcrbid protections in connection with the Salc, @)approving the form d 

mantlcc of mtia of the Salc Ndce  and Bidding Pm~~dum Ndm, (C) .scheduling a hearing 

date on the Sale Motion, and (D) approving procedures fix determining cure mounts in 

cuIlslcc.tion with the assumpdon and assignment oFpertain executmy contracts and unexpired 

Icascs; and an auction (the ‘*At)cflon’’) having taken place for tlse Sale on January 21 and 22, 

2004,8 which the Debn determined in heir busirms judgment that the overbid submitted by 

the Purchaser was the best and highest offi; and a hearing having kea  held on January 23,2004 

in connection with ihr: Sale Motion (the “Sale Hearing”); and all parks in interest having heen 

beard, or having had the opportunity to bc hcud, regaiding tlu Sale; #nd the Coust having 

consided (XI the Sale Motion, (y) the objections to the sde Motion, and (z) the argumctlts 

made and evidence proffered or adduced in supprf d approval of the Sale ai thc Salc Hearing; 

and it appearing h m  the ;affidavits of service filed with the: Court that due and sufficient notim 

of the Sale Motion and the relief granted by chis Order, have been provided to all parties affected 

thenby Ithe “Sale Noticc”); and it further appearing that no othcr or further noticc hereof i s  

required; and the Court having received evidence in support of the approval of the APA and the 

Sale; and it appearing that the reliefrqueskd In tk S a k  Motion and approved hewby is in the 

best interests of the Debtors, their estates, creditors, and O ~ T  parties in interest; and upon the 

rccord of the Sdc Hcdt~g and these chapter 11 ca5es. including the decision of the Court to 

approve h e  Sale Motion, M A ,  and Sale 35 reflected on the record of the Sale Hearing; anb after 
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Notice or the Sale Motion, Audion and the Cum Amun& 

E As evidenced by the affidavits of service previously filcd with this Cnutt, pmper, 

timely, adequate, and sufficient miice of thc Sale Motion, the Auction, thc Sale Hearing, and h e  

Sale has been provided in acmdance with sections 10211) and 363 of the Bankruptcy Coda and 

Bmkup~cy Rules 2002, 6004 and 9014, and in substantial compliance with the Bidding 

Pf6Cadun-s Order. 

G- Actual Written notice of the Side He-, thc Auction, the Safe Motion, and the 

Sale and a reasonable oppiortuniry to objsct or be beard with x~spect to the Sale Motion and the 

refief reqmstcd therein bas bcerl afforded to all interested pmons and cntiu’cs, including, but not 

limited to: (i) the UtWd SWS Trustee for the District of Delaware (the “UST’’); (ii) coudsel to 

the Debtors’ postpelition lender; (5) counsel for the stattkmy mmittee appointed by the LJST 

in the Debtors’ cases (&bc ”C~mmjftee”); (iv) counseJ to Cablc and Whlcsrr pfc {‘PLC”); (v) all 

“-debtor cuunter-parties to the Assigned Contracts; (vi’)my entity that filed a notice of 

appeumcc and dernand far service uf papers in hese chapter 11 cases pum~ant to B b p t c y  

Rule 2002 as of the date of servicc of [be Sa4 Notice; (rii) cuunsd to Gores; {viii) all parties that 

haw signEd confidentiality agreements and to which Thp: B l a c k “  Gmup L.P. and/or 

G e d h i l l  & CO., LLC havc sent thc Confidential l n f m t i o n  Mcmorandumflnitkd Bid 

Solidtation Materids of the Debtors; (ix) all partics tha timely fad  an objectiun to entry of fhe 

3idding M u r e g  Order; and (x) all parties holding Liens against the h b t m ’  t$ates. 

H. Thc Dcbtolrs published notice d the time and place of thc proped Auction, the 

time and place of the Sale Hearing and the h e  for filing an objection to the Sale Motion in the 

national editions of The Wall Street J o u d  and The Ngw Yo& T i m ,  and in regional pap- for 

Norzhern Virginia and Northem California, as soon as practical after the approval of lhc Sale 

Notice. 

1. In accordance with the pmvkiom or the Bidding Prmxluw Order, the Debtors 

have served the a r e  notice as set forrh in the Bidding Procedws order (the Tm Notice”) 

u p n  each non-debtor countcr-party to an Assipcd Contract that the Dcbtcm m y  m k  to 
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assume mi wig to the Purchaser on he Closing Date. The service of such Cure Notice wils 

good and sufficient and a p p r i a t e  under the cjrcumstances and no further notice need bc given 

in rcspect of establishing a Cure Amount for the respective Assigned Cont.rxt. Non-debtor 

munttr-pades to thc Assigned Contracts have had an o p t u n i t y  to objcct to the Cure Amount 

st forth in the Cure Noti=. 

J. The Debtors 4ave mmpljd with all obligations to pmvidc notie of the Sale 

Motion, Auction, Sale H e h s ,  and Sak required by the Bidding Prwedures Order. The 

foqping notice descrikd IB paragraphs F through 1 was gabd and sufficient and apppriate 

under the cir"stanccs, and no othq or fitfitter notice of the Sale MoCMn, Auction, the SaIc 

Maring, or the Sale is nquired. 

K. The disclosures made by tbe Debtors concerning the APA, the Sale, md thc Sale 

H k n g  werc good, complcte and adequatc. 

& w n t  dSec ured Lmdm 

L P K ,  the DIP knder snd the Debtors' prepition senior stmxed lender, con#ent 

to the entry of this *der+ to the terms and muditions of thc APA, and to the comummatjon of 

the Sale. 

Good Fdth all the Purchafter and Third Pa& pl" 

M+ The ptlrchaser is not affiliated with the Debtors. 

f 

N, Thc terms of the Sale, as set forth in the APA, are fair iand nemnablc under the 

circurnsmces nf thew chapber 11 cases. 

0. Tbt Pumhaser negoiiated the term$ and conditions of the Sale in good failh and at 

a m ' s  length, is entesing into the Sale in good faih and is a good faith pmhaser within the 

meaning of section 363(m) of the Bathupicy Code, and is thmfow entitied to the prutdons 

afforded #h&y. The Purchaser will bc acting in p o d  faith within the m d n g  of ssction 

363(m) of the Banlcruptcy code in closidg the Salc at any time aficr the entry of this Ordcr, 

including hrnediatcly a f ~ r  its entry. Tbe COW has found that the Purchaser has acted in good 



WMts; 

(2) the Furchaw agreed to subject its bid to the competitive 

bidding pmedurc~ set forth in the Bidding PmcieAJurcs C h k r ;  

(3) all paymenls 10 be made by the Purchaser su3d other 

agreements or arranpents e n d  into by tbe Punchasm with the Dehbs in 

conncclion with the Sale haw been disclosad; 

(4) thm is no evidence that the Purchaser has vlolatcd section 

363@) of the Batlkmptcy Code by any xtion or inaction: 

(5) no common identity of dimton or cantrolling stockhnlderr; 

exists bctwmn IJE Pu~hascr and any of the I)8btos; and 

(6) the negotiation and execution of the APA and all other 

aspeets of h Sale were conducted in good fkih. 

f. The back-up bidders, Gores and Leucadla, a ~ c  d2so determind to be god faith 

purchasers within the w i n g  of section 363(m) of the B&ptcy Cndc, ~~KJc!I are therefore 

eatitled b the protGctions afforded thereby to the exterlt that one of them becomes the s u c c e ~ u l  

pmhascr. 

Q, ?3c AFA constitutes t l t ~  highest and bzrrt offer fnr thc Acquired Ass& received 

at the Auction, and will provide B greater recovery for the Debtars' eslats than wuld bc 

provided by my oiher avdJabk alternative. The Debtors' determination that the APA constitutes 

the highest md best offa for the Aquirsd Assets constituw, a valid and sound exercise of the 

Debtors' business judgment. 



R. The APA represents a fair and reasonable offer io purchat the A q u i n d  Asms 

under ttte circumstmces of these chaptcr 11. caw, No othcr entity or group of emtities has 

offered to purchase the Acquiid Alwts for greater econornjc value tu thc Debtors' esldtes than 

the Purchaser. 

S. The considemtion provided fur the Acquired Assets pursuan~ to the APA 

mnstitvta reasonably equivalent vduc wd fair considemtiun unde  the Bankruptcy Code and 

under thc laws of the United S ~ e s ,  any state, tmitmy, possession, or the District af Columbia. 

Validity of er 

T. The transfer of each o€ the Aquiretl Assets 10 the Purchaser will be as of the 

Closing Date a legal. vdid, and efftxtive transfer of such assets, and vcsts or will vest the 

Purchaser with all right, titlc, and intcrest of thc Debtors to the Acquirod Assets free and clear of 

dl Liens accming, arising or relating to any time prior to thc CJosing Date, except for any 

b i t t e d  Liens (but fxcc and clear of the Carvtd-Out Pmitted ]Liens) and s u m &  liabilities 

undcr the APA. 

Section 363{W tisfied 
W. The Debtors may sell tbe Acquired Assets ftee and clear of all Liens against the 

Debtars or their cstatts (except for any Permitted Liens, but free and c lw of the Carved-Out 

Permitted Gens, and assumed liabilities under thc APA) because, in each cast, one QS MOI-C of 

the zitf~~ldards set forth in section 363(f)[1>(5) of the Banlcn~ptcy Code ha3 been satisfid. Those 

holdem of Lietts against rhe Debtors or thcir estates who did mt objcci, or w h  withdrew thcir 

objedons, to the Sale or the Sale Motion are d e e d  to haw consented p~~rsuant to section 

363(f)(2) of the Bmkmptcy Corle* Those holders sC such Liens who did object fall within one ar 

m m  of thc other subsections of section 363If) and are adcqudy protected by having their 

Licns, if any- in each instance against the Debtors or thcir estates, attach to the cash proceeds of 

the Salc ullimately attributable to the Acquired Assets in which such c d t m  alleges an interest, 

in tbc samc order of priority, with thc s m c  validiiy, for= and effcct that su& creditor had prior 
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to the Sale, tiabject to any claims and defen.Pes the Debtors and thcir estates may p s c s s  with 

respect theme. < 

V. f i e  Debton have demonstrated boih 0) good, sufficient, and sound business 

pnrpose and justification, and (ii) compelling ckurnstances for the Sale pursuant to sectjon 

363Ib) of the Bankruptcy Code prim to a chaptcr 11 plan in that, among h e r .  things, the v a h  

of the business is exmmely timesensitive given the imprtanoe of maintaining a seamless 

hosting and networking Services business md dntaining customer relarion&ships, and the theat 

of erosion of these relationships and in the value of the bu4inr.s~. 

Baed on the foregoing Findings of € k t  and Conclusion$ of Law, IT IS HEREBY 

ORDERED, ADJUDGED AND DECREFD, EFFECTIVE hlMEDIATELIY, AS FOLLOWS: 
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General PrOn'shm 

1. l[hc rclicf quested In the Sale Motion is granted and approved 3s set forth in this 

Order, and the Sale contemplated thereby is h e m  approved as set fonh in this Order: 

2. Exccpi as expressly p v i d d  herein and on thc record at the Side Hearing, all 

objections to the Sale Motion or the relief ~queskxi therein that have nnt been withdrawn, 

waived, ar settlcd, and all mervations of rights included in such objwtium, ~venvlcd on the 

merits. 

thereof itre hereby upproved in h i r  entirety. To thc extent of any conflict or inconsistency 

between the provisions of this Order and tk tcrms and conditions of Ihc APA and such other 

mcillary dwwments, as applicable, this &der shall pvem and control. 

4. Pursuant to scction 363(b) of the Banlua~pacy Code, the Debtors are authorized 

and empowered to take any and all actions n e s s a r y  65 appropriate to {i) consummate tht Sale 

of each of the Acquired Ass& to the Purchaser pursuant to and in acmrdmcc with the terms and 

conditions of the APA, (ii)closc the Side as contemplated in the APA aad this Order, and 

(iii)enecute and deliver, peirf'rtn under, mnsumatc, implement and close fully the APA, 

together with all additional inslruments and documents that may be reasonably necessary or 

desirable to i m p h ~ x ~  &e APA and the Sale, including any other mcillasy k u m t n t ,  and to 

take oU further actions as may be " m b l y  requcstcd in accordance with the APA by the 

Purchaser for the purpose af assigning, "iferring granting, conveying, and c o n k i n g  to thc 

Purchaser or reducing to passession, the Acquircd A~;L;~Is, or as may bc rcasunably necmsary or 

appropdiite 10 the performance of the obligations as contemplated by the APA -and such Mhcr 

ancillary documents, 

5.  The terms and provisions af this Order shall bc binding in dl respects upon the 

and the Debtors, any trustws thereof, their csrates, all creditors and shatzholdcrs of 



any of the Debtors, dl intuxsku paties, and their respective successors md assigns, including, 

but nd 1imik.d tq the DP Lender and the Debtars’ prepetition senior secured lender, PIX, md 

any other czditor asserting a lien, and all non-debtor counter-parties 10 the Assigned Contracts 

that we to be assigned to the Purrchasm under the APA. 

under the APA, and (b) sll other interests, including without limitation, any and all “Claims” (as 

thai term is defined in section IOI(5) of thc Bankruptcy Code), with dl such Liens and interests 

to attitcb to the net pmxcds of Sale in thc o& of  iheir priority, with the s m e  validity, fom 

and effect that rhey now have as against such Acquimd Ass&, subject to any claims and 

Menses fhe Deb~ors and their estates may p s a s  with respect theseto. 

7. Notwihtandiog anything to the contfary herein or any of the sale transaction 

doc=uments, nothing shall affect or be deemed a determination of or limitation on (1) the liability 

of the Purchaser, its ;?ffiliates, suoccvuor, assigns or transfemx, for my patrent infringemmt 

claims of Xcelera, he., Mimr Image Internet, lnc. and Akamai Technologies, Inc. against the 

Purcbaw, its affiliates, swcessor, usiigns or trade=% based upon acts or omissiii[)ns with 

respcct to the assets purchased or managcd by h e  hrchascr, its affiliate$, s~cc~=sso~s, as@ps or 

trirndwees under the APA, w (2) Xcelera, Inc.’~, Mirror Image ht”, Inc.’~ and Akamai 

T-~olwgies, h . ’ s  right to ~ K U C  patent infringement claims they haw or may have against 

the Pmhaser, its affiliates, suocesso~, awigns or transfmes based on such parties’ use or 
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mdnaganm of the asrcts purchased of managed by lCle Purchaser, its afliiiaccs, SUCC~SSO~S, 

assigns or tmnsferees under the APA. 

8. Exccpt as cxpmsly permitted herein OJ by the APA with respect to any Permitted 

Lien (other than the Carved-Out Licns) and assumed liabitities, the Purchaser shall have no 

liability or responsibility for any Lien mising, accruing. or dat ing  to a period prior to the 

Closing Date, 

governing post-pctition financimg or u s  of cash cullatesal, upon thc Debtors’ receipt of h e  

hmhase Price, the liens granted pursuant to any such arders to thc DIP Lnders or my tradc 

d i t o r  shall not encumber (i) any of the Acyuired Assets, on and after the Closing Datc with 

regard to such Acquired Assets, (5) propcrr)l, including inventory, daring to the Debtors’ 

busifiess first d i n g  or coming into any Debtor’s possession after the Closing Date, including, 

withou1 limitation, any revenues and accounts Rceivable generated by the business after the 

Closing Date, ar (%i) my o h r  property of the Purchaser, witt’r all such property described in 

chuse (i) through (iii) above being thc property solely of the Purchaser and rhe Debtots not 

having any p p t y  inkercst therein; Ergvidul, however, t?ut dl such liens shall attach to the 

Permitbed Liens (but ftee and clear ofthe Cwebbrri Permitted Liens) and assumed liabilities) 

mising under or out of, io connection with, or in my way relating to IhE Debtors, the Acquired 

Assets, the optration of the Sdlw D & I ~ ’  business prior to the Closing Date or the trmsfa of 

t h ~  Acquired Assets to the Putrrhasa, hereby are forever barred, estopped and permanently 

cnjoined b m  asserting against the Purchnscr or its SuCCessor and assigns, their property or the 

Acquired Assets, sucb persons’ or cntitics’ interests io and to the Acquired Assets, 

1 1 .  The following twu subseciions of this paragragh 1 I apply to the following taxing 

authorities (h ‘Taxing Authorities): The Tax Appraisal District af Bell County, Texas, Elgin 



ISD, Bowit County Appraisal Distn'ct, Coma? Comfy, Freestone County, Grimes County, 

Grinncs County Appdsd District, Guadalupc Counly, Hays County, Hludtmsn County, Hi11 

County, Hillsbro ED, Liberty Couniy, Leon Cuunty, k o n  JSD, City af WwoWaco ED, Van 

Zandt County Appraisal Distxict. Wilbargcr County, Wilbarger County Appraisal District, 

Williamson County, Texas, Amstrong County Appraisal Distsict, Camun Cuunty Appraisal 

DistTjct, Carson County Tax office, Childress County Appraisal District, D a b n  County 

Appraisal Distritt, Dallam County Tax Office, Ebnlcy County Appraisal, District, Hall County 

Appraisal District, Hartley Cnunty Appraisal Dislrict, hnw~ Couaiy Appraisal District, MOOR 

County Tax Office, Potter County Tax W-ice, Raddl County Tax Office, S h e "  County 

Appraisal District, Sherman County Tax Ofiice, Richardson Zsd, Arihgmn Isd, Barkon Isd, 

City Of 3urksm, city Of Pon Worth, Eagle Mountain-Sagioaw Isd, %K Worth Zsd, Johnson 

Cbunty, Alvaradb Ish, City Of Alva~do, Waxahachie Isd, Ennis Isd, City Of Bardwclt, City Of 

lWa, City Of Iowa Park, Iowa Park Isb, city Of Wichita Falls, Wichita Falls Isd, City Of 

Electra, Elcctra Lsd, Elwtra Hospital District, Wichita County, City of Missouri City, Fort Bend 

Lid #2, City Of Romberg, Croshy Independent School District, Alief Indeptmdent S&m1 

District, Klein Independent School; District, Sheldon indepndcnt School Disuict, Spring 

Independent SchmI Dkwict, Spring Branch hdcpcndent School Distrr'ct. Tomball Isd, City Of 

TombaJ1, Fayette Cad, Smith Cwnty, Smith County R u d  Fire D i s ~ c t  #1, Tyler Jr. College, 

Cass CAD, Dallas Co, Kaufmm Ca, Mihired ISD, N a v m  Co. Northeastem TX C~mm Coli 

District, Nonhwcst ED, City of Richardson, Tarrant Co, Camp CAD, Clay CAI3, City of 

Chillicothe, Chillicothe ISD, Montaguc Go, C " a  ISD, Titus CO, Tittrs CAD, Wise Ccr, W i g  

CAD, Wmd Co, Ellis Co: 

, 

A. Notwithstanding anything to h e  contrary in this Order, the APA or the DIF 

Financing Order, as soon 85 remnably practicable a f ~  receipt by the Debtors 

the hm-hase Pricc, the Debtars shall phcc in a segregated account maintained by 

the Debtors {&e 'Tax Account'') thc amnunts ckmtd by thc Taxing Ahtharities 



for outstanding taxes as of the Closing Date, but cxcludhg any amaunts that the 

B. 

12. 

Purchaser i s  liable for pursuani co the APA, and nbtified to the Debtors, in g d  

faith and io wriaing, prior to thc Closing Date (the ”h-Closing Taxes”). The 

Liens of the Taxing Authorities on m ” n i  of the Pre-Closing Taxes shall attach 

to tb funds in thc Tax Account in the order of their pr;Ority, with tho same 

ralidity, force and effkct and to the s m e  extent that hey riow have against the 

, relevant Acquired Asscts that ezch Lien of each Taxing Authority ULOW has subject 

to any c l a h s  and defenses the Debtors and their cqtates may pos~ess thcnb. ”he 

Tax Account shall only be adequate pmtcction fur the Taxing Authorities and 

&dill not constitute allowance of thcir ciairns rw;rr a cap on their claims, cxcepl that 

each Taxing Authrhy m a y  only be paid up 10 the Pre-Clming Taxes from rhe 

Tax Account, without prejudice to their right to recover any excess fmm the 

Debtors in the ordinary m u r ~ t  of [heir chapter 11 cases. No funds from the Tax 

Account may be distributed to any party other than as egrced betwcm ihe Dehors 

and the relevant Taxing Authority or by ~ r d w  of the Court. 

L;&ility to thc Taxing Authorit& for taw €or the remaining tax period aftw the 

Closing Date (the “Post-Cllosing Taxes”) which wmld, but for this Order be 

subject to a Lien. shall remain in hll fime and effect in relation to the relevant 

Acquired Asse& and shall sc~urt the Post-Closing Taxes, notwirhahding chc 

p v i s j o n s  of this Sale Ordcr, subject to any claims and defmses the Pumhaser 

may possess 
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Subjtxt to paragraph 16 hemin, Lhc Debiurs we hereby authoriecd, in acmrdmce 
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with mtions 363b)( 1) and (fx2) of the Banknrptcy Code, (other than with respect to those 

c m ~ s  that the Debtors have a g r d  to in writing by mutual consent with the counter-pMy on 

or prior to the Sale Hearing that -& not subject to .drsumphn and assignment, notwithstanding 

the service of a Cure Notice) la: (i) assume the Assigned Contracts ; {ii) sell, assign and tmdsfer 

to the Purchaser thc Assigned Contracts fiec and clear of all Liens; and [iii) execute and deliver 

to the Purchaser such assignment and znnsfer documents as may be neassary to sell, assign and 

transfer the Assigned Contracts, 

13. The Debtors and Purchaser are dihectcd to pay the Cute Amounts owing under 

each of the Asigned Contracis as pmvidd in the APA, as furrher set fmb in Exhibit A to h e  

Cure Notice, on or bcfore the Mosing Dak. 

14, Subject to paragraph 16 hemin, the Assigned Contracts shall, LS of the Closing 

D B ~ ,  d i d  and binding on the Purchaser and ihc othw aondebtm countm-parties thereto, and 

in full force and effmt and edorceablc in mofdancc: with their mpective terms, Fobwing 

such assignment, tk Debtors shdJ be rdicvsd, pursuant to section 365(k) of the Bankruptcy 

Code, from any further liability undcr the Assigned Con~acts. 

1s- Coosummation of tbe Sale, including, without Llirnitarion, the tramfer of thc assets 

to Pumhser polrsuaai to &e APA md tbe assumption and ass&~inmt to Pjrchaser of thc 

Assigacd Contracts, will not subject Purchaser tu my debts, liabilities, obligations, 

commitments, responsibilities or claims of m y  kind ot natum wh~itswuer, whether known or 

unknown, contingeat or otherwise, existing BF; af the date hmmf or hereafter arising, of or 

against the Dcbtors, any &Iiatc of the Debtors, or my other person by reawn of such transfw 

and assignments under the laws of the Unikd Stat=%, any state, reYritmy, or possession thereof, or 

the D i d t r j c t  of Columbia applicable 10 such transactions, based+ in whole gr in part, dimtly of 

indirectly, jn any sbeory of law cx equity, including, without limitation, my theory of equitable 



law, inctuding, w i d "  lirnitatioii, any theory of antitrust or successor or transferee liability, 

except that Purchaser shall be liable for payment only of the Assum& Liabilities, 

16. Nobdhstanding mything else to the contrary bekin, and consistent with the 

record at the sde Hearing, df parlies that filed a t i d y  adeqwdte assurance, cure amount, mdhr 

olher objection {be Wbjections'') to the Sale Motion and such other parties as identified on thk 
record at the Sde Hearing @ut excIuding those Objections that were rcwlved by mutual emsent 

of ?he Debtors and rhc applicable countw-pmt.ies prior to the Sale Hearing, other than by 

conthuance and reservation of righu), shall be deem4 to reserve all righrs with wpect to such 

Objections (collectively, the "objecting Parties"), "he Objections raised by rhc Objecthg 

Parties shall he continued to the F&NW I?J* 2oQQ omnibus hearing date (with the exception of 

Mcmmft, which shall be continued to March 10,2004) and to the exkni such Objections relate 

to adequ~te wzu.mnCe, such Objectionfi shalI be subject to t k  p c d w e s  for determining 

adequate ~ssumcc set forth m the record at the Side Hearing. The contracts or leases with any 

ObjNting Pilrty shall not be includcd in the meaning of the term "AssSgncd Conwits" under the 

APA or rhis 0dc.r until such contracl or lease is actually assumed and assigncd. 

bddltianal mviscons 

17. On the CJdng Date, each creditor of ihe Debtors is authmiaxl to execute such 

documcnts and lake all other actions as may be necessary to rekasc Liens (except Permitt-esd 

Lhs  but including the Cmcd-Olct Permitted Liens) on the Acquired Asscts, if any, as provided 

for herein, as such Liens may have been recorded or may otherwise exist; M, however, 

such Liens shall be deemed to atsttach to the prwceeds of the Sale in accordance with p"rappb 6 

above. 

18. All tntitks Gho are presently, or on or before the applicable Closing Date may be, 

in p e s s i o n  of some or all of the Acquired Asscts to I& h n s f m d  as of such Closing Date are 

hereby directed to s u m d e r  possession of the Acquired Assets to the hrchascr on the Closing 

Date at that ehtity'S sole expense. 
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19. The Debtors qt authorized, in ihdr sole discretion, but with the consent of the 

Purchaser, wherc required by the M A ,  to compromise disputes regarding amounts either duc to 

or mcd by the Debtors under {he terms of thc APA and other anciUmy docurnenls, p u n u i ~  to 

section 363(b) of the Banlarptcy Cock and Rule 9019(b) of the Bmkmptcy Rnles, 

20, The terms -and provisions of the APA and other ancillary documents, including 

the Management Agreement, together with the. tcm and provisions of this Ordcr, dhdl be 

binding in all respects upan dl entitks, including the Wtocs,  any trustees thereof, theirestates, 

their caditors, theit sharcbaldea, and dl intcrcsted parties, administrative qcncics, 

govemmcntal units, secretaria of state, federal, state a d  fwal officials, including, without 

limitation, any such administrative or govemmmtal authwities maintaining any authm'ky 

rela?ing to ticensing, cnvimm"ta1, health, or saf'cty t w s ,  and their respective successors or 

assigns, including, but nut Iimitcd 10, all nondebtor ~ ~ t ~ n k t - p ~ t i t ~  to the Assign4 Cunlracts 

that will be assigned to rlhe Purchaser under: the M A ,  and upon any ptrsons aserting 8 Ljen 

against the Debton' esiates or any of rht Acquimi Assets to be sold and assigned to the 

Purchaser, 

21. 

- 

Nothing contained in any pEan of xeorganiation or liquidation, or order of any 

type OJ kind entcred in (i) these chapter 1 I cases, [ii) my suhequent chapter 7 care into which 

such chapter 11 C ~ S C  may be convcrred, or (iii) any relaled prmedhg subsequent to entry of 

this Order, fiball conflict with or dcrogate from the provisions of the APA or the terms of this 

Order. The Debtnrs agrec that the mfief and proteclions grand to the Purchaser p m u u  tu 

this Order shall not k affected in any manner by h e  entry of an order confirming a chapter 11 

plan of m r p i z a t i o n  in any of the Debtor's chapter I 1 cases. This M e r  shall be binding upon 

and enforceable ngainst, mmmg others, the DEbtm, tbeir estates and any ad all chapter 7 and 

chapltr f 1 tmstecs thereof. 

22. To the extent permitted by scctii.011525 of the Batikruptey Cde, no govlemmental 

uNr may revoke or s u s p d  my permit or Ikcm relating to the operation of the Acquired Assctq 

on account of the filing Qf rftese chapter 11 cases. 



inlerpreL, implement and enforce rhe t m s  md pmvisiom of this Mer 

and h e  terms of thc APA, all amendments tketo  a d  'any waivm and 

consents rbereundcr and o€ each of thc agreements executed in m m t i o n  

therewith to which any of the Dcbton i s  a party or which has been 

m~igmed by any Debtor to the purchaser; 

p k c t  the Purcbaer or any of the Asgigdad Cmtmcb or Acquired Assets 

against any of tbe Liens, as provided hemin, including to enjoin the 

cmmencemcnt or continuah of my action setking to impose successor 

liability; 

enter orders in aid orfurthezance of the Sale; i 

compel delivery of all Acquhd Assets to the Pmbaser; 

adjudicalt any rtnd all remaining issues concerning the Debtors' right and 

authmily to assumc and assign k c  Assignad Contracts and the fights and 

ohligations of rhe Purchaser with mpxt to such assignment and the 

txiitenct of any default under any such Assigned Contract; 

adjudicate all issues mnccming (alleged} pre-clming Liens, and any othcr 

[dlcged) interest@) in and tn the Acquirod Asstts, including the extent, 

validity, enforceability, priority mrl naturw: of all such {alleged) Liens; 

adjudicate any and d1 issues andhr riisputes relating to the Dcbton' right, 

tide or intmst 'UJ the Acquimd Assets and the p d s  thereof, the S d t  

Motion &or tbc APA: and 

reopen the Debtors' chnpter I1 cascs to enfvrce the pmvisions of this 

Order. 

24, No bulk sales Jaw or my similar law of any 3 ~ t e  OT o h r  jurisdiction shall apply 

in any way to the Side. 
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25. The faijure specificdIy to indude any particular p v j s i o n  of the APA or otkr 

agcxrnents executed id connection herewith in this Order shall not diminish or impair thc 

eficacy of such provision, it being the intent of this Comt that the APA and othcr agreements 

authorized and approved in  their entirety. 

26, The Purchaser may consummate h e  Salt  ai any lime after entry of thc Oder 

(including immdatcly themficr) by waiving any and dl closing conditions .set forth in the APA 

that have not h e n  satisfied and by pracecding to close the Sale without any notice to the Court, 

any prepetidon or pastpetition credbr of the Debtors, and/or my other party in inicrest. 

27. This Ordw shall be effwtive irnmcdiaccly W ~ J I  entry md Bankruptcy Rules 

HXM(g) atxi bWqd) shall na apply. 

28. The Sak is u n d "  by the Pufchaser in good faith (as that term is used in 

saclion 363(m) of the Bmkmptcy Code), and the Purchaser shall continue ta bc in good faith (as 
that term 'rs used in section 363(m) of the Bankruptcy W e )  by plrJccleding to close the Sale, 

even if such dosin$ occurs i"iiate1y upon entry of this O&t- Accordingly, the revcrsal gr 

modification on appeal of the authorization to c6nsvmmate the Sale provided herein shall not 

affect the validity of the Sale to the h h a s e r  unless such auhn'zation is duly stayed pior to 

i 

timing of the Sale pending such appeal. The Purcha- k a purchaser in go& faith of che 

Acquired Asscts and thc Assigned C~macts, and is miitled to all of tht pmwtions affoded by 

section 363(m) of hc Bankntpccy Code. 

29, The APA and any elabed ag"ents, documents, or other instruments m y  be 

m a d ,  amended, or supplemcnkd by thC= e e s  thcWo. in a writing signed by such parties in 

ar.coahnce with the terms themof, without further order of tht Court. provided that (a) any such 

m&catian. amendment, or suppIement is not maten'd and (b) to the extent practicablc, notice 

of any modification, amenbnt, or supplement should be ddivcred to wunael for the 

CodtteR and coome1 for the DIP Lender at least five (5) days prior to the effective datc of m y  

such modificatz'on, mcndment, or suppltmcnt. 
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30, 

31. 

The provisions of this fkdcr are nm-severable md mutually dependefit. 

For p u t a x  of this O&, p d ~ t e d  cncumbrances shall include liens for taxcs 

not yet duc and payable. 

Dated: Wilmington, Delaware 
Jmuq 23,2004 

n A 
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