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Re: Petition Of Withlacoochee River Electric Cooperative, I nc. To Modify 
Territorial Agreement Or, In The Alternative, To Resolve A Territorial Dispute 
With Progress Energy Florida, Inc., In Hernando County, Florida 

Dear Ms. Bayo: 

Enclosed with this letter are the original and sixteen copies of Withlacoochee's 
above-referenced petition. 

Please file this petition and stamp one of the enclosed copies with the date and time 
filed and return it to me in the enclosed stamped, self-addressed envelope. 

Thank you for your anticipated assistance with this matter. 

Very truly yours, 

BPNadg 

Enclosures 
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BEFORE THE FLONDA PUBLIC SERVICE COMMISSION 

In Re: Petition Of Withlacoochee River Electric ) 
Cooperative, Inc. To Modify A Territorial ) . DOCKETNO. 
Agreement With Progress Energy Florida, Inc. ) FILED: February 12,2004 
Or, In The Altemative, To Resolve A Territorial ) 
Dispute In Hemando County, Florida 1 

PETITION TO MODIFY TERRITORIAL AGREEMENT 
OR, IN THE ALTERNATIVE, TO RESOLVE A 

TERRITORIAL DISPUTE 

Pursuant to section 366.04(2)(a), Florida Statutes and Rules 25-6.0440 and 25-6.0441, 

Florida Administrative Code, Withlacoochee River Electric Cooperative, Inc. ("Withlacoocheel') 

hereby respectfully requests that the Commission issue an order modifying the territorial 

boundary set forth in a service territory agreement (the "Temtonal Agreement") between 

Withlacoochee and Progress Energy Florida, Inc. ("Progress") approved by the Commission and 

embodied in Order No. 25309 (the "Order"), issued in Docket No. 910940-EU on November 7, 

1991. In support of this Petition, Withlacoochee states as follows: 

1. The Petitioner's name and address are as follows: 

Withlacoochee River Electric Cooperative, Inc. 
Post Office Box 278 
Dade City, Florida 33526-0278 

2. The names, addresses, telephone and facsimile numbers of the Petitioner's 

representatives in this matter and the persons to whom all notices and other documents should be 

sent in connection with this docket are as follows: 



Duane Vann 
Assistant General Manager 
Withlacoochee River Electric Cooperative, Inc. 
Post Office Box 278 
Dade City, Florida 33526-0278 
(352) 567-5133, ext. 6300 
(352) 521-5971 Fax 

Brian P. Armstrong 
Nabors, Giblin & Nickerson, P.A. 
1500 Mahan Drive, Suite 200 
Tallahassee, Florida 32308 

(850) 224-4073 Fax 

Withlacoochee operates a rural electric cooperative utility that is subject to the 

statutory urisdiction of this Commission for certain purposes. Withlacoochee provides electric 

service to customers within Hemando County and other counties in Florida. 

(850) 224-4070 

3, 

4. Progress is an investor-owned public utility subject to the statutory jurisdiction of 

this Commission. Progress provides electric service to customers in Hemando County and other 

counties in Florida. 

5 .  Pursuant to section 366.04(2)(d), Florida Statutes, the Commission has authority 

to approve territorial agreements between and among rural electric cooperatives, municipal 

electric utilities, and other electric utilities under its jurisdiction. 

6. In addition, pursuant to section 366.04(2)(e), Florida Statutes, the Commission 

has authority to resolve any territorial dispute involving service areas between and among rural 

electric cooperatives, municipal electric utilities and other electric utilities under its jurisdiction. 

Facts 

7. On July 16, 1991, Withlacoochee and Progress entered into the Territorial 

Agreement for the purpose of creating and establishing boundary lines between their respective 

electric service areas in Hemando County, Florida, subject to the approval of this Commission. 
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The express purpose and intent of the Territorial Agreement was to "minimize costs to their 

respective ratepayers by avoiding duplication of generation, transmission, and distribution 

facilities." WithIacoochee and Progress expressly agreed in Section 2.2 of the Territorial 

Agreement "that neither of them will knowingly serve or attempt to serve any New Customer 

whose end use facilities are located within the Territorial Area of the other Party, except as 

specifically provided in this Section of the Agreement." 

8. On September 9, 1991, Withlacoochee and Progress jointly filed a petition with 

this Commission in Docket No. 910940-EU asking this Commission to approve the Territorial 

Agreement. On November 7, 1991, the Commission issued Order No. 25309 incorporating by 

reference and approving the Territorial Agreement. The Commission reviewed the proposed 

service territory boundaries and concluded that the Territorial Agreement was in the best 

interests of the parties and the public. A copy of the Order and Territorial Agreement is attached 

hereto as Appendix A. 

9. By letter dated October 27, 2003, a copy of which is included in Appendix B, 

hereto, Majestic Oaks Partners, LLC ("Customer") requested that Withlacoochee provide retail 

electric service to the entirety of its 425 acre property (the "Property") located in Hemando 

County, Florida. Customer noted that the existing territorial boundary between Withlacoochee 

and Progress divides the Property. A map of the Property will be provided shortly as a late-filed 

appendix. In the October 27 correspondence, Customer outlines previous meetings and 

discussions between Customer, Withlacoochee and Progress related to Customer's desire that 

Withlacoochee be the sole provider of electric service to the Property. Since Progress was 

unwilling to concede to Customer's request that Withlacoochee be permitted to provide retail 

electric service to the entire Property, Customer ended its correspondence to Withlacoochee by 
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requesting that Withlacoochee "accept this as a formal request by [Customer] that 

[ Withlacoochee] provide electric service to [Customer's] property and proposed development as 

shown in the enclosed map pursuant the provisions of Section 2.2 of the PSC approved territorial 

agreement between [Progress] and [ Withlacoochee] ." Customer renewed this request by letter 

dated December 17,2003 from its attorney to Withlacoochee, a copy of which is also included in 

Appendix B, together with copies of other related correspondence. 

10. As demonstrated in the several pieces of correspondence included in Appendix B 

to this Petition, the parties have attempted to resolve the service boundary issue which arose 

because the Property lies in the previously approved service territories of both Withlacoochee 

and Progress. The parties have been unable to resolve such issue. Customer has requested that 

Withlacoochee file this Petition with the Commission. 

1 I .  The Territorial Agreement L'represent[s] a continuing effort by the parties to 

minimize the costs to their respective customers by avoiding unnecessary duplication of 

facilities." Order No. 25039, at I .  The Territorial Agreement is a fifteen year agreement (which 

expires on November 7, 2006) allocating territory (and a transfer of customers) between 

Withlacoochee and Progress in Hemando County. In approving the Territorial Agreement, the 

Commission held: 

We also find that the Agreement satisfies the intent of Subsection 
366.04(5), Florida Statutes, to avoid hrther uneconomic 
duplication of generation, transmission, and distribution facilities 
in the state. We, therefore, find that the Agreement is in the public 
interest and should be approved. 

12. Customer is in the process of developing the Property for the purpose of 

constructing and selling approximately 625 residential lots. 

Order No. 25309, at 2. 1 
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13. The territorial boundary line between Withlacoochee’s exclusive retail service 

territory in Hemando County and Progress’ exclusive retail service territory in Hemando County 

approved in Order No. 25309 runs directly across the Property, east to west, and divides the 

Property leaving Customer (and, ultimately, the owners of homes constructed in the Customer 

development) with two electric utilities authorized to provide service to portions of the 

development. 

14. Withlacoochee has six potential service points to provide retail electric service to 

the entire Customer development, all of which are situated either directly on the Property or 

immediately adjacent to (no more than 800 feet from) the Property. Five of the six service points 

are three phase distribution facilities. 

15. Customer is the owner of the Brooksville Golf and Country Club, situated 

adjacent to and immediately northhortheast of the Property that will be developed. The 

Brooksville Golf and Country Club, which is part of the Customer Project, is situated in the 

service territory 06 and served by, Withlacoochee. 

16. Customer was scheduled to commence construction of Phase I of the development 

on the Property in early January 2004. Customer requires electric service to begin construction 

of Phase I of its development. The Phase I development will begin on the southern tip of the 

Customer property situated in the current service territory of Progress. 

17. The Territorial Agreement contemplated a potential modification of the temtorial 

boundary line between the two parties to provide service to a new customer consistent with the 

underlying statutory rationale and goals for approving the Territorial Agreement, &, to avoid 

further uneconomic duplication of facilities. Specifically, Section 2.2 of the Agreement provides 

as follows: 
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Section 2.2: Service to New Customers. The Parties 
agree that neither of them will knowingly serve or attempt to serve 
any New Customer whose end-use facilities are located within the 
Territorial Area of the other Party, except as specifically provided 
in this Section of the Agreement. 

The Parties recognize that exceptional circumstances, 
economic constraints or good engineering practices may indicate 
that a customer's end-use facilities either cannot or should not be 
immediately served by the party in whose Territorial Area the end- 
use facilities are located. In such instances, upon written request to 
the other party by the Party in whose Territorial Area the end-use 
facilities are located, the other Party may agree in writing to 
temporarily provide service to such customer's end-use facilities. 
Any such agreement for temporary service shall be submitted to 
the Florida Public Service Commission for approval in accordance 
with Article 4, Section 4.1. hereof. 

In the event that _a New Customer or prospective New 
Customer requests or applies for service from either Party to be 
provided to end-use facilities located in the Territorial Area of the 
other Party, the Party receiving such a request or application shall 
refer the New Customer or prospective New Customer to the other 
Party with citation to this Agreement as approved by the 
Commission, and shall notify the other Party of such request or 
application. 

If the New Customer or prospective New Customer 
delivers a written application for service after being referred to the 
other Party, or continues to demand service under an application 
made prior to a referral to the other Party, the Party receiving the 
application shall file a Petition for Declaratory Statement 
requesting the commission to apply this Agreement to the facts 
presented. The petitioning Party shall notify the other Party and 
the applicant of its intent to file a Petition for Declaratory 
Statement prior to filing such Petition and shall request the joinder 
of the other Party as a Party to the proceeding. The petitioning 
Party shall not provide or attempt to provide electric service to 
such a New Customer unless the Commission authorizes such 
service in an order binding upon both Parties. 

18. The Territorial Agreement expressly contemplates that a party may petition the 

Commission for a modification of its terms. Section 4.1 states, "[alny modification to this 

Agreement shall be submitted to the Commission for approval." 
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19. Withlacoochee, Progress and Customer have complied with Section 2.2 of the 

Territorial Agreement as demonstrated in the correspondence attached hereto in Appendix B. 

Customer has requested that Withlacoochee provide retail electric service to the Property, 

including the portion situated in Progress’ current service territory. 

20. Pursuant to Section 2.2 of the Agreement, by letter dated November 3,2003, copy 

attached hereto as Appendix C ,  Withlacoochee notified Progress of Customer’s request that 

Withlacoochee provide retail electric service to the entire Customer development. 

21. In accordance with the procedures set forth in Section 2.2 of the Territorial 

Agreement, Withlacoochee filed a Petition for Declaratory Statement requesting the Commission 

to apply this Agreement to the facts presented and determine that Withlacoochee should serve 

the Property. Progress filed a response in opposition to Withlacoochee’s Petition for Declaratory 

Statement. Neither Withlacoochee nor Progress have provided or attempted to provide electric 

service to the Property to date. 

22. Withlacoochee has fiIed a Notice of Voluntary Dismissal, without prejudice, of its 

Petition For Declaratory Statement. 

23. Withlacoochee anticipates that Progress may dispute all or a portion of the facts 

presented in this Petition as well as Withlacoochee’s arguments in support of the granting of this 

Petition by the Commission. 

Argument In Support Of Withlacoochee’s 
Request For Boundary Modification 

24. Sections 2.2 and 4.1 of the Territorial Agreement contemplate the modification of 

the territorial boundary line between the two utilities. Rule 25-6.0440 establishes that once a 

territorial agreement is approved by the Commission, subsequent modifications to the temtorial 

agreement also must be submitted to the Commission for approval. The factors which the 
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Commission may consider include, but are not limited to: (a) the reasonableness of the purchase 

price; (b) the reasonable likelihood that the modification will not cause a decrease in service 

reliability to existing or future ratepayers; and (c) the reasonable likelihood that the modification 

will eliminate existing or potential economic duplication of facilities. 

25. The first factor does not apply to this case. As to the second and third factors, the 

facts presented in this Petition demonstrate that the proposed boundary modification will 

increase service reliability to kture customers who purchase lots within the Property and 

eliminate potential uneconomic duplication of facilities. 

26. In a recent order, the Commission recognized existing legal precedent which 

places the responsibility on the Commission to ensure that a temtorial agreement "works no 

detriment to the public interest." Order No. PSC-03-0739-PAA-EU (quoting Utilities Comm'n 

of Citv of New Smyna Beach v. Florida Public Service Comm'n, 469 So. 2d 731, 732-33 (Fla. 

1985). The Commission also recognized that the Commission may modify a territorial 

agreement where a demonstrated public interest requires the modification. Order No. PSC-03- 

0739-PAA-EU at 3. 

27. The facts presented in this Petition demonstrate that the requested boundary 

modification is in the public interest for the following reasons: 

a. Withlacoochee currently has in place 5 potential three-phase feeder 

service points and 1 one-phase feeder service point which could be updated to the three-phase 

service situated on or immediately adjacent to the Property. Withlacoochee's incremental cost to 

reach the Property for the purpose of providing retail electric service is $0. Withlacoochee's 

multiple points of directly situated or immediately adjacent three phase facilities places it in the 
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position of providing high quality electric service to the Property and the purchasers of lots on 

the Property, with multiple points of redundancy, at a de minimus incremental cost. 

b. Absent a modification of the- territorial boundary line to aIlow 

Withlacoochee to provide retail electric service to the Property, there will be a classic case of 

uneconomic duplication of facilities. Withlacoochee would construct facilities from one or more 

of its immediately adjacent or directly situated service points to provide electric service to 

roughly the northern half of the Property. Progress would have to construct substantial facilities 

to even reach the development and then construct additional facilities to serve roughly the 

southem half of the Customer development. Such would be a classic case of uneconomic 

duplication of facilities. 

c. Withlacoochee further believes that the mixing and matching of the two 

electric systems would diminish the possibility that the customers would receive the most safe, 

efficient and reliable electric service possible. Moreover, once the development is built out, the 

development will be divided for purposes of electric service into two utilities with customers 

even on the same street having different electric utility providers and being subjected to different 

rates. 

d. Withlacoochee also has lower retail electric rates than Progress. Customer 

confbsion and customer dissatisfaction within the Property conceming disparate rates and levels 

of service will be avoided by authorizing Withlacoochee to serve the Property. 

e. The foregoing facts justify the conclusion that Customer and its 

purchasing lot owners should not be served by Progress’ currently carved out portion of the 

Property, Further, the above facts demonstrate that good engineering practices will be enhanced 

by authorizing Withlacoochee to serve the Property in its entirety. 
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28. As reflected in this Petition, the circumstances have changed since Order No. 

25309 was issued. Nearly thirteen years have passed since the Territorial Agreement was signed 

and it is nearing expiration. Customer was not requesting electric service to the Property thirteen 

(13) years ago. Had Customer been requesting service thirteen years ago, it is unlikely that the 

territory boundary would have been drawn to divide service to the Property and create the 

potential for duplication of facilities and service to the Property which has now arisen as a result 

of Customer's proposed development of the Property. 

29. Customer, the entity most directly and adversely impacted by the existing 

bifbrcated boundary, has repeatedly confirmed its preference to have the boundary modified to 

permit Withlacoochee to provide electric service to the entire Property. The correspondence 

included in Appendices B and C, hereto, as well as Customer's Petition For Leave to Intervene 

and Request For Expedited Relief filed in Docket No. 03 1128-EU (the declaratory statement 

docket recently dismissed voluntarily by Withlacoochee), a copy of which is provided in 

Appendix D hereto, confirm this customer preference. Rule 25-6.044 1 (2)(d), Florida 

Administrative Code, confirms that it is appropriate for this Commission to consider customer 

preference when resolving a territorial dispute where other factors are substantially equal. As 

demonstrated in this Petition, when other factors are considered, such as capacity to serve with 

existing facilities and the comparative incremental cost of additional facilities necessary to serve, 

the scales do not remain even but instead tip in favor of Withlacoochee. Therefore, Customer's 

unequivocal preference for Withlacoochee to provide service to the entire Property is further 

support for a Commission determination that the boundary modification requested is in the 

public interest. 
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30. For the reasons stated in this Petition, blind adherence to the boundary lines set 

forth in the Territorial Agreement would be detrimental to the public interest. Service by 

Withlacoochee to the Property can be provided at reduced incremental costs with increased 

safety, efficiency, reliability and customer satisfaction when compared with the prospect of 

service by two utility providers to different portions of the same Property. Upon granting the 

territory modification requested in this Petition, the Commission will bestow the benefits of these 

savings, efficiencies and enhanced reliability upon the purchasers of lots from Customer who 

will be the ultimate customers of the utility. 

Conclusion And Request For Relief 

3 1. The Commission-approved Territorial Agreement expressly contemplates that a 

situation may arise where it would be appropriate, and consistent with statutory goals, to modify 

the temtorial boundary line between the parties. Without the modification of the temtorial 

boundary line requested in this Petition, electric service would be provided to the Property by 

two utilities at substantially higher collective incremental costs, ultimately to be borne by the 

customers, and with the prospect of diminished safety, efficiency, reliability, and customer 

satisfaction. Withlacoochee has the facilities currently in place, directly on or immediately 

adjacent to the Property, necessary to provide hlly redundant, high quality electric service. The 

statutory goals imposed on the Commission and underlying the original approval of this 

Territorial Agreement - - to avoid the further uneconomic duplication of facilities - - will be 

furthered by the granting of this Petition authorizing Withlacoochee to provide retail electric 

service to the Property. 

32. Customer has informed Withlacoochee that its schedule for the development of 

the Property and construction of homes has been delayed, in part, by the negotiations between 
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Withlacoochee and Progress regarding service to the Property. Customer also has informed 

Withlacoochee that it has secured financing for its development, and continues to incur the 

carryng costs associated therewith. Customer had planned to commence construction in early 

January 2004 but cannot do so until the issue of electric service to the Property is resolved. 

Therefore, Withlacoochee respectfully requests that the Commission grant the relief requested in 

this Petition on an expedited basis. 

WHEREFORE, for the foregoing reasons, Withlacoochee respectfully requests that the 

Commission enter an Order modifying the territorial boundary set forth in the Temtorial 

Agreement so as to permit Withlacoochee to provide service to the entire Property. 

Dated this 12th day of February, 2004. 

Respectfully submitted, 

Florida Bar No. w 7 5  
Nabors, Giblin & Nickerson, P.A. 
1500 Mahan Drive, Suite 200 
Tallahassee, Florida 32308 
(850) 224-4070 (Telephone) 
(850) 224-4073 (Facsimile) 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing was hmished by United States Mail 
to the following this 12th day of February, 2004: 

James A. McGee 
Associate General Counsel 
Progress Energy Service Company, LLC 
100 Central Avenue 
St. Petersburg, Florida 33733 

Martha Carter Brown, Esq. 
Division of Legal Services 
2540 Shumard Oak Boulevard, Room 370 
Tallahassee, Florida 32399-0850 

Kenneth Hoffman, Esq. 
Rutledge, Ecenia, Underwood, Pumell & Hoffman 
First Florida Bank Building, Suite 420 
2 15 South Monroe Street 
Tallahassee, Florida 32301 

F:\WPDATA\PROJECTS\Withlacoochee\PetitionToModify_Draft Z.doc 
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APPENDIX A 

ORDER AND TERRITORIAL AGREEMENT 



rJOT?CE OF PROPOSED AG" ACTION ORD'ER APPROVING TERRITORIAL A G R E E M m  



ORDER NO. 25309 
DOCKET NO'. 910940-Eu 
PAGE 2 

I 

I 

I 

The agreement contemplates the transfer of 275 customer 
accounts  of WREC ( 5 4  Commercial and 221 resfdential)  to FPC, FPC 
has no customers located in the proposed territory assigned to 
WEC. According to Section 2.3 of t h e  agreement there will be a 
transition period in order to minimize any inconvenience to t h e  
customersI Under this transition procedure, any affected WREC 
customer may request to become a customer of FPC if the agreement 
is approved, or the customer may elect to remain a customer of ~ E C  
until the occurrence of a change in use, as defined by Section 1.9 
of the agreement. 

If approved, this agreement will continue and remain in effect 
for a period of fifteen (15) years from the  date of this Order, 

Having reviewed the joint petition, the CommissiOn finds that  
it satisfies the provisions of Subsection 366 .04  (2)  (d) , Florida 
S t a t u t e s  and Rule 2 5 - 6 . 0 4 4 0 ,  Florida Administrative Code, We also 
find that the agreement satisfies the intent of Subsection 
3 4 6 . 0 4  (51,  F l o r i d a  Sta tu tes  to avoid further uneconomic duplication 
of generation, transmission, and distribution facilities in the 
state .  We, therefore, find that the  agreement is in the public 
-interest and should be approved. 

In consideration of the above, it is 

ORDERED by the Florida Public Service Commission that the 
j o i n t  petition for approval ofathe territorial agreement between 
Flor ida  Power Corporation and Withlacoochee R i v e r  E l e c - i c  
Cooperative, Inc. I s  granted. ft is further 

ORDERED that  the territorial agreement is incorporated in this 
Order as Appendix A. It is further 

ORDERED t h a t  t h i s  Order shall become final and the' ddcket 
closed unless an appropriate petition for formal proceeding is 
received by the Division of Records and Reporting, 101 E3ast Gafnes 
Street, Tallahassec, Florida 32399-0870,  by the close o f  business. 
on the  date  indicated in the Notice of m e r  Proceedings or 
Judicial Review. 
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Service Commission, this 7 th 

STEVE TRIBBLE, Director 
Division of Records and Reporting 

NOTICE OF FURTHER PROCEEDINGS OR JUDYCTAL R m I m  . 

The Florida Public Service Commission is required by Section 
1 2 0 . 5 9 ( 4 ) ,  Florida S t a t u t e s ,  to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be cons truedto  mean a l l  r e p e s t s  for an administrative 
hearing or judicial review w i l l  be granted or result in the.relief 

The action proposed herein is preliminam in natme and w i l l  
not become effective or final, except as provided by Rule 25- 
22 029, Florida Administrative Code.. Any person whose Substantial 
interests are affected by the action proposed by this order may 
f i l e  a petition for a formal proceeding, as provided by Rule 2'5- 22 .029  ( 4 ) ,  Florida  Administrative Code, in the form provided by 

Rule 25-22.036(7)  (a) and ( f )  8 Florida Administrative Codem This 
petition must be received. by the Director', Division o f  Records and 
Reporting a t  his  office at 101 East Gaines Street, T a l l d a s s e e 8  Florida 32399-0870, by I the close of. business .on 

I 

sought 

In the absence of such a petition, this order shall  become 
effective on the day subsequent to the  above date as provided by 
Rule 25-22.029 ( 6 )  , Florida Administrative Code. 
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* ORDER NO. 25309 
DOCKET NO. 910940-EU 

A ~ Y  objection or protest filed in this d o c k e t  before the 
issuance date of t h i s  order is considered abandoned unless it 
satisfies the foregoing conditions and is renewed within the 
specified protest period. 

If this order becomes final and effective on the date  
described above, any party adversely affected may request judicial 
review by the F l o r i d a  Supreme Court in the case of an electric, gas 
or telephone u t i l i t y  or by t h e  F i r s t  District Court of Appeal in 
the  case of a water or wastewater utility by filing a n o t i c e  of 
appeal w i t h  the  Director, Division of Records and Reporting and 
filing a copy of the notice of appeal and the filing fee with the 
appropriate court. This f fling must be comple.ted within thirty 
( 3 0 )  days of the effective date of this order, pursuant to Rule 
9.110, F l o r i d a  Rules of Appellate Procedure. The notice of appeal 
nust be in the  fonn specified in Rule 9.900(a) 8 Florida  Rules of 
Appellate Procedure. 
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S e c t i o n  0.1: THlS AGRE", made and entered into this 

day of July  1991 by and h t v e e n  Florida Pover Corporation, 

(referred to in this Agreement as .FPCn) a corporation organized 

and existing under the laws of the S t a t e  of Flor ida  and an electric 

utility as defined in chapter 366, Florida Statutes, and 

withlacoochec River Electric Cooperative, Xnc, (ref erred to in this 

Aweemen+ as "WREC*), a -a1 electric cooperative organized and 

I 

existing under Chapter 425, Florida Statutes, and T i t l a . + , ,  ChapteZ 

31, United S t a t e s  Code each of vhosc retail service terrltoriu are 

subject  to regulation pursuant to Chapter 366, Florida Sta tu tes  anb 

which arc collectively refured to in th is  A g r e e m a t  as tbr 
*-.- w.pr+* C. *-- 

-2 . : m-8 each of tbe partirs is s u t h o r i ~ d ~  

empvered and obligated by its corporate charters and the l a w  of . 

the S t a t e  of Florida to furnish retail electric service to person8 

desiring to use 

service; and 

Section 0.a: 

retail' electrical 

and 

Seetian 0.4: 

such service vithin theft. respective axeas of 

", each of  the Parties presently furnishes 

service to custoaus in Hernando'county, P b t i b a ;  . 

" 8  the respective areas of sexvfct of thr 



I 

duplication of generation, transmission, and distribution 

facilities; and 

S e c t i o n  0 . 5 :  WHEREAS, the  Florida Public Service Commission 

(referred to in this Agreement as the "Commission*), has previously 

recognized that any such duplication of facilities results in 

needless and was te fu l  expenditures and may create hazardous 

eituations', both being detrimental to the public interest; and 

Seation 0 . 6 :  WHrJLEAS, the P a r t i e s  desire to avoid and 

e l iminate  the cir-stances giving rise to potential duplications 

of facilities and hazardous situations, and tward t h a P c M  have 

established the Territorial Boundary Line to delineate t h c k  

respective r e t a i l  Territorial Areas; and 

Section 0.7: "8 the Comnissian i s  empovered by section 

366.04 (2)  (d) 8 F3orida S t a t u t u ,  to approve and cniorc+ t m 5 t o r i a l  

. agreements betveen electric utilities, ha8 often rtcogrJzed the 

v isdm of such agre-ents, and has held that sucb agreemenu, vhdn 

properly present& to the Comaission, are advisable %m proper 

circumstances, and, indeed, in the public interest; , 

aforesaid and the mutual covenants and agreemmts berein set forth 

the Parties bereby a g r e t  as follwr: 

WLTf- a 

Section : Territorial Baundarv S&g AB used in tbis 

Agrement,  tbe tem "Territorial Boundary Linen shall m e a n  the 

bundary l i n e a  v h k h  define tbe geographic. areas rhovn e m  the rap. 
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attached hereto as composite Exhibit -A",  vhich differentiate and 

d i v i d e - t h e  WREC Territorial hrea from the FPC Territorial =ea. 

Section 1.2: P E C  Territorial A r e a .  As used in this 

Agreement, the term * W C  Territorial *eaa s h a l l  Bean the 

geographic areas of Hernando County show on composite m i b i t  .An 

designated mWR&Cms 

a 

Section 1.3.: pPC Territorial W ea. hs used in thfr 

Agreeme?t, t;bn term *rPC Territorial -ea* s h a l l  mean tbr 

geographic areas of Hernando County, shavn OA composite orbibit 

I 

. the t o  Transmission Line" s h a l l  m e a n  m y  Transmhsion L ~ M  of 

either P a r t y  having a rating of 69kV or qreatw, 

zectjon 1 2  . pjstributian Liz),f . 1Ls used in this Agreepent,  

me terr 'Distribution m e n  shal l  m e a n  m y  Distribution L ~ M  of 

tither party having a rating of ug to, krt not 'lincluding 69Kp. 

. Sect ion 1& . person. As used b a  this A g r e e m e n t ,  tbe aG 
.Person. shall have the same inclusive meaning given. to it in 

Section lcOl(3), Florida Statutes. 

Section 1.7. pev Customer. AS U s e d  in this AgreeSent,  the 

term 'New c~stome.r~ shall mean any Person t h a t  appl ies  t o  either 

VREC or-= for retail e l e d r i c  sentice a f t e r  the effective daw of 

this bgreement. 

the t e n  .misting -tomern shall mean any Person receiving retail 

e lec t r ic  service from eithpr WRIXl oz FPC on 'the effective date O f  

.*. . .  - 3 -  . C  
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this Agreement or a surviving or divorced spouse of an Existing 

customer vho remains a t  the same service location. 

Section 1.9 .  Chancle in Use. A s  used in this Agreement, the 

t e n  -'Change in Use" shall mean: (1) change in the use of real 

propetty from residential to business or business to residential; 

( 2 1  a change in the U s e  o f  real property t h a t  would nomal ly  

require a reclassification of service under the  applicable tariff 

of eitbsr Party; ( 3 )  a change in the use of teal property that 

results in the  addition of three or more meters during the tera of 

this Agreement; or ( I ]  a change in the use of real property by 

reason of a change -in the ovnershsp or O C C U ~ ~ C ~ ~  tbereoi to any 

Person other than il surviving or divorced spouse of an mistbg 

customer vho received electric suuicc at the saae location. 

Section 1.10. pnd Us%. A s  used in this agrement, the term 

m e n d  useD means the use of electric energy a customer at 

geographic location vhcre the c 3 e - k  energy i s  u l t b a t s l y  

m u .  Jbd Use Pacllitieg. As used in a i s  agreement, 

t b e  terr 'end use f a c i l i t h s '  means those facilities a t  8 

' geographic location vhere tbe eftctric energy used by a customer i8 

ul t ios te ly  consumed. 

AREA ALLOCATfO18 XRD WEI CUBTO- 

.Section 2.1: Territorjal A l l  ocatiow. Zxccpt as othervise 

specifically provided herein, during tbc  tem of this Agreement, 

WREc shall have the exclusive authority to furnish retail t l e c t r 5 C  
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service for end use within the  WREC Territorial Area and FPC shall 

have t h e  exclusive authority to furnish r e t a i l  electric service for 

end use w i t h i n  t h e  FPC Territorial U Q a .  

Section 2 .2 :  Service t o  Hew Customers. The Parties agree 

that neither of them Vi11 knowingly S e n t  or attempt to seme any 

Customer vhose end-use facilities are located uithin the 

Territorial -ea 02 the 0th- Party, except as specifically 

provided i n  this Section of the Agreement. 

The Parties recognize t h a t  exceptional circumstances, economic 

constraints ~r good engineering practices may indioa-te*that a 

Customer's end-use facilities ssther cannot or should not be 

i m e d i a t a l y  served by the party in whose Territorial Area the end- 

use facilities arc located.  fn such instances,  upon -Stten 

request to the other party by the Party in vbosc Territorial Area 

+he end-use facilities are l x a t e d ,  the ot3aer Party.  m y  agree in 

vriting to temporarily provide service to such customer's end-use 

fac i l i t ies ,  Any such agreeaent for temporary 'service shall 

submitted to the Florida public service Commission for approv8l 

accordance vi# &iClC 4 ,  Section 4.1 hereof. 

be 

in 

~n the event t h a t  a Nev C u s t o m e r .  or prospective Nev Customer 

requests or appli-  forservice from either Party to be provided to 

end-use facilities located in the Territorial k t r  of the other 

party, the Party receiving such a requedt or application s h a h  

refer  the Hev tustomer or prospective Hev Customer to the other 

Party vith citation 'to t h i s  Agreesent  as approved the 

- s -  
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Commission, and shall notify t h e  other Party of such reguest or 

appl  i ca t ion . 
If the Nev Customer or prospective New customer delivers a 

written application for service af ter  being referred to the o t h e r  

P a r t y ,  or continues to demand sen ice  under an appl icat ion made 

prior to a referral to the other Party,  the Party receiving the 

application shall file a Petition for D e c l a r a t o q  S t a t e m e n t  

J 

request%- the Commission to apply this Agreement to the f a c t s  

presented. The petitioning Party shall notify the  other P a r t y  a n d  

the applicant of its intent to- f i l e  a Petition for .Declaratory 

Statement prior to filing such Petition and shall request the 

joinder of the other Party as a party to the proceeding. The 

petitioning Party shall not provide or attempt to provide electric 

service to s u a  a N ~ L  Customer unless tbe coztmissson authoriztr 

such service in an order binding upon b t h  Part i - .  

Sec t ion  2 . 3 :  Transition P e r l a  . In order to PinMzr 

inconvenience to their customers, ea& party MY continue to serva 

their respective Existing Custonrers listed on Cxbibit .Bm u 

provided in this Section of thio Agrement, even -0Ug.b -4 

location at vhicb they are using electric semi- sbal l  bt IOcrtU 

in the Territorial Area of the other Party effective upon t h r  

approval of’ t h i s  Agreement by the Ca”sshn.  Each of sua 

misting Customers and tbc Pa-y by vhicb they are presently 3eTvm 

a r e  listed on m i b i t .  aBm attached t o  and made 8 pa- Of a%: 
Agreement. This Section o f  th i8  Agreeaent shall also apply f 

additional requirements for electric service by Existing Customer 

- 6 -  . 



listed on Exhibit "Br at their e x i s t i n g  locations, subject t o  the  

"Change in Use" limitations set forth below. Existing Customers 

listed on Jxhibit -Br may request to become customers of the  other 

party at any time after approval of this agreement by the 

Commission. The parties  again  realize t h a t  economic constraints, 

good engineering practices or other exceptional circumstances may 

prevent the party requested to provide service from providing 

service - immediately to the requesting Existing Customer. The 

parties therefore agree t h a t  the party requested to provSde sienrice 

sha l l ,  within the constrain- referred to above;- proceed 

expeditiously to provide the service. Until such service is 

akailable, however, the other party s h a l l  continue to provide 

service to the misting C u s t o m e r ,  In addit ion,  Existing Customers 

l i s t e d  on Drbibi t  .Bm shall bt transferred to the other P w  (in 

vbost territory they l i e )  vhenevcr there is a .Change Fn Us"" In 

either event, t b c  parties agree that such custmcr shall k 

transferred as soon as is reasonably' practicable, taking into . 

account economics, . g o d  engineering practices, and thd efficient 

operation of the ' a f f e c t e d  utility. 

Sect ion 2.4:  Bulk Paver for R e s a u .  Nothing herein shall bt 

construed 'to prevent either party from providing i bulk pave 

supply fkr resale  p-s? as defined in the P i n a l  3 u d p c n t  dated 

August 19, 1971 in 3 e c a v  

B a r a t i o n  an d Tamm El- e COB , united Stater 'District ' 

. .  -r . 1 .  

court 

("the 

for the Middle District of Florida, Case #o. 68-297-CiV-T 

F i n a l  Judgment")', regardless of where the purchaser for. 

. .  
- 7 -  
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resale may be located. Further, no other s e c t i o n  or provision of 

t h i s  Agreement shall be construed as applying to a bulk power 

supply for resale  purposes as defined in the Final J u d v e n t  

(attached as E x h i b i t  C ) .  

ARTXCLB 3 

PPEYOT’IOW AND MAINTE”Ca 

Section 3.1: pacilities to Remain. mcept as. expressly 

provide6 berein, any generating plant, transmission line, 

substation, distribution line or relqted facility now or hereafter 

constructed or used by eith- P a r t y  in conjunction-Atb its 

electric utility systea, which is directly or indirectly used and 

use fu l  ia  service to its customex by either of the Parties in i t s  

Terzitorial Area, shall be allowed to remain vherc situated and 

shall not be subject to removal or transfer bereunder; provided, 

hOveVeZT, that each Party shall operate and maintain all sucb 

plants,  lines, substations or facilities in such a manner as to 

r inb i te  any interferenu vitb tba operations of the other Party -  

UiTfCLZ 4 

Sectjani: conmission Amroval, Tht provisions and the  

Parties‘ performance of this Agreement  art subject to 

r e g u l a t o r y  authority of the  Commission, and appropriate approval blr 
the Colrurission of the provisions of this Agreement shall be an 

absolute condition precedent t o  the valsdlity, enforceabiliw and 

applicability hereof. This Agreement shall have no effect 

whatsoever until t h a t  approval has been obtained, and the date Of 
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the Commission's order, i f  any, grant ing  i n i t i a l  comission 

approval of this Agreement shall be deemed to be t h e  effective date  

of t h i s  Ag,reement. M y  proposed modification to t h i s  Agreement 

sha l l  be submitted t o  the Commission for approval. In addition, 

the Parties agree to jointly petition the Cornmission to resolve any 

dispute concerning the provisions o f  this Agreement or the P a r l i c s '  

, periomance of this Agreeaent. 

Section 4 .2 :  fro Liability in the Wen-1. I n  

the event approval of this Agreement pursuant to Section 4 . 1  hereof 

is not obtained, neither Party v i11  have any cause-.,sfmaction 

against the other aris ing under this d m e n t  due to such non- 

approval- 

Section 4 .a: Supersedes Prior A Q T ~  ements. upon its approval 

by the Cormpission, this AgTeement shal l  be deeaeb to specifically 

supersede any and a l l  prior agreementt betveen the Parties defining 

the boundaries of M e k  respective Territorial &eas in Hemando 

County. 

mlTfCza s 
DURAT'IO# 

Sect ion 5.1: This Ag-reeBent shal l  continue and re3rdn in' 

efgact  for a period of fifteen (2s) years from the date of the 

Commission's i n i t i a l  Order apptovbg this Agreement, and shall br 

automatically reneved fox additional fifteen (15) year  per3obrr 

unless eitber Party gives nitten notica to the other of its intenf 

I 

net to renev at least  six (6) month8 priox. t o  the expiration 02 rny .. 
* .  fifteen (1s) y a u  period; provided, however, that each- such - - .  

. .  . 
a .  . . .  * . 

- 3 -  
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reneval  of t h i s  Agreement shall require prerequisite approval of- 

the Commission vith the same effect as  the o r i g i n a l  Commission 

approval o$ t h i s  Agreement as required and provided for in Article 

4 hereof. 

MITfCLB I 

co”mcmoW OF BGREEWEWF . 
Section 6.1:  ’Intent and I n t e n r e t a t i o n ,  It is hereby 

declare& to be the purpose and intent of the Parties that  this 

Agreement shall be interpreted and construed, among o t h e r  things, 

to further this State’s policy of actively regu3nihg and 

supervising the service territories 0% clectxic u t i l i t i e s ;  

supervising the planning, development, and maintenance of a 

coordinated electric pover grid throughout Florida; avoiding 

meconoaic duplication of generation, transmiss.ion and distribution 

facilities; and encouraging the instal lat ion Md mintenance of 

facilities necessary to fulfill t h e  P a r t i e s ’  respective obligations 

HI SCZLwHEOW6 

Sect ion  7.1: NeuotJations. Regardless of any o t h e r  terms or 

conditions t h a t  Bay have been discussed duting the negotiations 

leading up t o  the execution of  tbis A g r e e m e n t ,  tbt only tW 01 

conditions agreed upon by the parties  are tbost set f o r t h  herein, 

and ne alteration, modification, enlargement or supplement to this 

AgTeerPent s h a l l  be binding upon either of the Partits hereto WhS8 

the  same s h a l l  be in vritinq, attached hereto, signed by both o f  

- 10 - 
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I 

i 

the parties and approved by the Commission in accordance with 

Article 4 ,  Section 4 . 1  hereof.  

S e c t i g n  7 . 2 :  Successors and Assisns: for Benefit Only og 

This Agreement shall be binding upon the Parties hereto 
r 

Parties. 

and their respective successors and assigns. Nothing in this 

Agreement, express at implied, is intended, or shall be construed, 

to confer upon or give to any person other than the Parties hereto, 

c l a i m  under or by reason of this Agreement, or any provision or 

condition hereof; and all of ,the provision% represmtetions, 

covenants,  and conditions herein contained shall inure to the sole 

benefit of the P a r t i e s  or their respective tuccesso~s oz assigns. 

Section 7.2: Noticeq- Notices given bereunder s h a l l  be 

deemed to have been given t o  WREC %f mailed by certified mail, 

postage prepaid, to 

B i l l y  E. Brovn (General, Manager), or his  successor 
withlacoodree River  Electric cooperative, 3nc. 

Dade City, Ffi 33516-0278 
P.0. BOX 278 

and t o  FPC if mailed by certified n a i l ,  postage prepaid to: 

Patr ic ia  A, Brcnm (registered agent), or h u  s u c c e ~ s ~  
ZRqal Departaent, Florida Povret Corporation 
3 2 0 1  Thirty-fourth S t r e e t  Sou-, 
St. Petersburg, Florida 33711. 

The person or address to vhich such notice shall be ;ailed m y ,  a t  

any tine, be changed by designating a nev person or address and 

giving notice thereof in writing in the banner herein prov5dcd. 

- 11 - 
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TN WITNESS WHEREOF, the P a r t i e s  hereto h a v e  caused t h i s  -- 
Agreement to be executed in dupl icate  in their respective corporate 

names and,their Corporate seals affixed by their duly authorized 

officers on the day and year first above written. 
hmw: FtORIDA POWER CORpoMTION 

By: ;&9--4 
Vice President 
Central and Northern O i Y i  Siont T i t l e :  

ATTEST= 

T i t l e :  P r e s  idcnt 

- 12 - 
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A G R E M E N T  

Section 0.1: THIS AGREEMENT, made and entered into this 1 6 t h  

day of , July  I 1991 by and between Florida P o w e r  Corporation, 

(referred to in this Agreement as V P C " )  a corporation organized 

and existing under the laws of the State of Florida and an electric 

utility as defined in Chapter 366, Florida Statutes, and 

withlacoochee River Electric Cooperative, Inc. (referred to in this 

Agreement as  *WRECn), a rural electric cooperative organized and 

existing under Chapter 4 2 5 ,  Florida Sta tu tes ,  and Title 7 ,  Chapter 

31, United S t a t e s  Code each of whose r e t a i l  service territories are  

subject to regulation pursuant to Chapter 366,  Florida S t a t u t e s  and 

vhich are collectively referred to in this Agreement as the 

"Parties"; 

I p l  THE8 8 Em: 

Section 0 . 2 :  WHEREAS, each of t h e  Parties is authorized, 

empowered and obligated by its corporate charters and the lavs of 

. the State of Florida to furnish re ta i l  electric service to persons 

desiring to use such service within the ir  respective areas of 

service; and 
. .  

Section 0 . 3 :  WHEREAS, each of the Parties presently furnishes 

r e t a i l  electrical service to customers in Hernando County, Florida; 

. and 

. Section 0.4: WHEREAS, the respective areas of service of t h 6  

parties are contiguous in many places, and the Parties desire tc 

minimize costs to their respective ratepayers by a v o i d i n s  



e I 

duplication of generation, transmission, and distribution 

facilities; and 

Section 0.5: WHEREAS, t h e  Florida Public Service Commission 

(referred to in this Agreement as the mCo”issionm), has previously 

recognized t h a t  any such duplication of facilities results in 

needless and wasteful expenditures and may create hazardous 

situations, both being detrimental to the public interest; and 

Section 0 . 6 :  WHEREAS, the P a r t i e s  desire to avoid and 

e l i m i n a t e  t h e  circumstances giv ing  rise to potential duplications 

of f a c i l i t i e s  and hazardous situations, and toward that  end have 

established the Territorial Boundary Line to delineate their 

respective retail Territorial Areas; and 

Section 0 . 7 :  WHEREAS, the Commission is empowered by Section 

366.04 (2 )  (d) 8 Florida Statutes,  to approve and enforce territorial 

agreements between electric utilities, has often recognized the 

wisdom of such agreements, and has held that such agreements, when 

properly presented to the Commission, are advisable in. proper 

circumstances, and, indeed, in the  public interest; 

Section 0 . g :  HOW, THEREFORE, in consideration of the premises 

aforesaid and the  mutual covenants and agreements herein set forth 

the Parties hereby agree as follows: 

. DEPINITIOHB 

Section 1.1: Territorial Boundary Line. As used in this 

Agreement, the term nTerritorial Boundary Linem shall- mean the 

boundary lines which define the geographic areas shown on the maps 

- 2 -  
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attached hereto as  composite Exhibit rrAn,  which differentiate and 

d iv ide  t h e  WREC Territorial Area from t h e  FpC Territorial Area. 

Section 1.2: ~~errjtorial. AS used in this 

Agreement, the term "WEC Territorial Area" shall mean the 

geographic areas of Hernando County shown on composite Exhibit "A" 

designated "WREC" 

Section 1.3: FPC Territorial Area. As used in this 

Agreement, the  term V P C  Territorial Aream shall mean the 

geographic areas of Hernando County, shown on composite Exhibit 

"Au, designated "FPCW. 

Section 1 .4: Transmission Line. A s  used in this Agreement, 

the tem "Transmission Linen shall mean any Transmisshl  Line Of 

either Party having+a:..~ating of 69kV or greater. 

Section 1.5. Distribution Line, A s  used in this Agreement, 

the term "Distribution Linen shall mean any Distribution Line Of 

either Party having a rating of up to, but not including 6 9 W D  

Section 1.6.  person. As used in t h i s  Agreement, the.terP 

'"Person" shall have the same inclusive meaning given to it in 

Section 1.01(3) I Florida Statutes.  

yew Customer. As used in this Agreement, the 

term WeV Customer" shall mean any Person that applies to either 

WREC or FPC for retail electric service after the effective date of 

this Agreement. 

a 

Section 1.8. Exis tha  Customerm A s  used in 8 this Agreement, 

the term! "Exi s t ing  Customer" shall mean any Person receiving retail 

electric service from either WREC or FPC on the effective date of 

- 3 -  



this Agreement or a survivinq or divorced spouse of an Existing 

Customer who remains a t  t h e  same service location. 

Section 1.9. Chanqe in U s e .  As used in this Agreement, the 

term "Change in Use" shall mean: (1) change in the use of real 

property from residential to business or business to residential; 

( 2 )  a change in the use of real property t h a t  would normally 

require a reclassification of service under the applicable t a r i f f  

of either Party; ( 3 )  a change in the use of real property that 

results in the addition of three or more meters during the term of 

this Agreement; or ( 4 )  a change in the use of real  property by 

reason of a change in t h e  ownership or occupancy thereof to any 

Person other than a surviving ox divorced spouse of an Existing 

Customer who received electric service at the  same location. 

Section 1.10. pnd Use. As used in this agreement, the terra 

"end use" means the use of electric energy by a customer at a 

geographic l o c a t i o n  where the electric energy is ul t imate ly  

consumed. . .  

Section 1.11. End U s e  Facilities. As used in this agreement, 

the term "end use facilities" means those facilities a t  a 

geographic location where the electric energy used by a customer 5s  

ultimately consumed. 

ARTICLB 2 

AREA ALLOCATIONS AND H m  CUBTOHERS 

Section 2.1:  Territorial Allocations. Except as otherwise 

specifically provided herein, during the term of this Agreement, 

WREC shall have the exclusive authority to furnish retail electric 



service for end use within the WREC Territorial Area and FPC Shall 

have t h e  exclusive authority to furnish retail electric service for 

end use within the FPC Territorial Area. 

Section 2 . 2 :  Service to New Customers. The Parties  agree 

that neither of them will knowingly serve or attempt to serve any 

N e w  Customer vhose end-use facilities are located within the 

Territorial Area of the other Party, except as specifically 

provided in this Section of the Agreement.. 

The Parties recognize that exceptionalcircumstances, economic 

constraints or good engineering practices may indicate that a 

customer's end-use fac i l i t i e s  either cannot or should not be 

immediately served by the  party in whose Territorial Area the end- 

use facilities are located. In such instances,  upon vritten 

request to the other party by the  Party in vhose Territorial Area 

the end-use facilities are located, the other Party may agree in 

vriting to temporarily provide service to such customer's end-use 

facilities, Any such agreement for temporary service s h a l l  be . 
submitted t o  the Florida Public Service Commission for approval in 

accordance with Article 4 ,  Section 4 . 1  hereof, 

I 

In the event that  a New Customer or prospective Hew Customer 

requests or applies for service from either Party to be provided to 

end-use facilities located in the Territorial Area of the other 

Party, the Party receiving such a request or application shall 

refer the New customer or prospective New Customer t o  the other 

Patty with c i t a t i o n  to t h i s  Agreement as approved by t h e  

- 5 -  



Commission, and shall notify the other Party of such request or 

a ppl i c a t  i on. 

I f  the  New Customer or prospective New Customer delivers a 

m i t t e n  application for service after being referred to the other 

party, or continues to demand service under an application made 

prior to a referral to the other Party, the Party receiving the 

application shall f i l e  a Petition for Declaratory Statement 

requesting the Commission to apply this Agreement to the facts 

presented. The petitioning Party shall notify the other Party and 

the applicant of its intent to file a Petition for Declaratory 

Statement prior to filing such Pet i t ion  and shall request the 

joinder of the other Party as a Party to the proceeding. The 

petitioning Party shall n o t  provide or attempt to provide electric 

service to such a New Customer unless the Commission authorizes 

such service in an order binding upon both Parties. 

Section 2.3: Transit i on Per i a. In order to mlnimize 

inconvenience to their customers, each Party' may continue to serve 

their respective Existing Customers listed on Exhibit as 

provided in this Section of this Agreement, even though the 

location a t  which they are using electric service shall be located 

in t h e  Territorial Area of the  other Party effective upon the 

approval of this Agreement by .the Commission. Each of such 

Existing Customers and the Party by which they are presently served 

are listed on Exhibit Vn attached to and 

Agreement. This Section of this Agreement 

additional requirements for electric service 

- 6 -  

made -a  part of this . 

shall also'apply to. 

by Existing Customers 



.. 

listed on Exhibit I%" at their existing locations, subject to the 

V h a n g e  in Usen limitations set forth below. Existing Customers 

listed on Exhibit may request to become customers of the other 

party a t  any time after approval of this agreement by the 

Commission. The parties again  r e a l i z e  that economic constraints, 

good engineering practices or other exceptional circumstances may 

prevent the party requested to provide service from providing 

service immediately to the  requesting Existing Customer. The 

parties therefore agree that the party requested to provide service 

shall, vithin the constraints referred to above, proceed 

expeditiously to provide the service. Until such service is 

available, however, the other party shall continue to provide 

service to the Existing Customer. Tn addition, Existing Customers 

listed on E x h i b i t  "Bn shall be transferred to the other Party (in 

vhose territory they lie) whenever there is a Vhange in Use." In 

either event, the parties agree that  such customer shall be 

transferred as socm as is reasonably practicable, taking into 

' account economics, good engineering practices, and the  efficient 

. .  
operation of the affected utility. 

Sectjan 2.4:  Bulk P o w e r  for Resale. Nothing herein shall be 

construed to prevent either party from providing a bulk power- 

supply for resale purposes as defined in the Final  Judgment dated 

August 19, 1971 in U l K  

C c a n d a n y ,  United S t a t e s  District 

Court for the Middle District of Florida, Case No.' 68-297-CiV-T 

("the Final Judgment") # regardless o f  where the purchaser for . 

- 3 -  



resale  may be located. Further, no other sect ion or provision of 

t h i s  Agreement shall be construed as applying to a bulk power 

supply for resa le  purposes as  defined- in the F i n a l  Judgment 

(attached as Exhibit C ) .  

ARTICLE 3 

OPERATfON AND XAIHTENAHCB 

Section 3.1: Facilities to Remab.  Except as expressly 

provided herein, any generating plant, .  transmissfon line, 

substation, distribution line or re lated facility now .or hereafter 

constructed or used by either Party in conjunction with its 

electric utility system, which is d i r e c t l y  or indirectly used and 

useful in service to its customer by either of the Parties in its 

Territorial Area, shall be alloved to remain where situated and 

shall not be subject to removal or transfer hereunder; provided, 

hovever, that each Party shall operate and maintain a i l  such 

plants, lines, substations or faci l i t ies  in such a manner as ta 

minimize any interference w i t h  ae operations of the. other ' I  Party. 

ARTZCLB 4 

PREREQUZBTTB APPRO- 

Section 4 .a: Commission A m r o v a l .  The provisions and the  

Parties' performance of this Agreement are subject to the 

regulatory authority of the  Commission, and appropriate approval by 

the Commission of. the provfsions of this Agreement shall be an 

absolute condition precedent to the validity,. enforceability and 

appl i c a  bi 1 i ty hereof. This Agreement shall have .no ef feet 

whatsoever until that  approval has been obtained, and the date o f  
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the Commission's order, i f  anyl granting i n i t i a l  CommisSiOn 

approval of this Agreement shall be deemed to be the effective d a t e  

of this Agreement. Any proposed modification to this Agreement 

shall be submitted to the Commission for approval.  In addition, 

the Parties agree to j o i n t l y  petition the Commission to resolve any 

dispute concerning the provisions of this Agreement or the Parties' 

performance of this Agreement. 

S e c t i o n :  No Liability in the Event of Disarmroval. In 

the event approval of this Agreement pursuant to Section 4,l hereof 

is not obtained, neither Party w i l l  have any cause of action 

against the other a r i s i n g  under this document due to such non- 

approval 

Section 4.3: &. Upon its approval 

by the Commission, this Agreement shall be deemed to specifically 

supersede any and all prior agreements betveen the Parties defining 

the boundaries  of their respective Territorial Areas in Hernand0 , 

County 

Section 5 4 :  This Agreement s h a l l  continue and remain fn 

effect for a period of fifteen (15) years from the date  o f  the - 

Commission's i n i t i a l  Order approving t h i s  Agreement, and shall be 

automatically renewed for a d d i t i o n a l  fifteen (15) year periods 

unless either Party gives writ ten  notice t o  the other of its intent 

not to renew at least s i x  ( 6 ) '  months prior t o  the expiration of any 

fifteen (1s) year period; ' provided, however, that each such . 
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renewal of this Agreement shall require prerequisite approval of 

the Commission with the same effect as the original Commission 

approval of this Agreement a s  required and provided for in Article 

4 hereof. 

ARTICLB d 

CONSTRUCTION OP AGREEXENT 

Section 6.1: I n t e n t  and Intermetat ion.  It is hereby 

declared to be the purpose and intent of the Parties that  this 

Agreement shall be interpreted and construed,  among other things, 

to further this State’s policy of actively regulating and 

supervising the service territories o f  electric utilities; 

supervising the planning, development, and maintenance of a 

coordinated electric power grid throughout Florida; avoiding 

uneconomic duplication of generation, transmission and distribution 

facilities; and encouraging the installation and maintenance of 

facilities necessary t o  f u l f i l l  the Parties‘ respective obligations 

to s e n e m  

ARTZCLB 9 

pn “ u n z o u a  

sect ion 7.1: Nesot i a t  i o n s .  Regardless of any other tems or 

conditions that may have been discussed during the negotiations 

leading up t o  the execution of t h i s  Agreement, the only terms or 

conditions agreed upon by the parties are those set forth herein, 

and no alteration, modification, enlargement or supplement to t h i s  

Agreement shall be binding upon either of the P a r t i e s  hereto u n l e s s  

the same shall be in writing, attached hereto, signed by both of 
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the parties  and approved by the Commission in accordance with 

Article 4 ,  Section 4 . 1  hereof. 

Section 7 . 2 :  Successors and Assisns: for B e n e f i t  Only af 

This Agreement shall be binding upon the Parties hereto parties. 

and their respective successors and assigns. Nothing in this 

Agreement, express or implied, i s  intended, or shall be construed, 

to confer upon or give to any person other than the P a r t i e s  hereto, 

or their respective successors or assigns, any right, remedy, or 

claim under or by reason of this Agreement, or any provision or 

condition hereof; and a l l  of the provisions, representations, 

covenants, and conditions herein contained shall inure to the sole 

benefit of the P a r t i e s  or their respective successors o r a s s i ~ n s .  

Section 7.3: potices. Notices given hereunder shall be 

deemed to have been given to WREC i f  mailed by certified mail,  

postage prepaid, to 

Billy E. Brown (General Manager), or h i s  successor 
Withlacoochee River Electric Cooperative, xnc. 
P.O. Box 238 
Dade City, FL 33526-0278 . .  

and to FPC if mailed by certified mail, postage prepaid to: 

Patricia A. Brown (registered agent), or her successor 
Legal Department, Florida Power Corporation 
3201 Thirty-Fourth Street South, 
St. Petersburg, Florida 33711. 

The person or address to which such notice shall be mailed may, a= 

any time, be changed by designating a new personsor address a n d  

giving notice thereof in writing In t h e  manner herein provided. 
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IN WITNESS WHEREOF, the  Parties hereto have caused this 

Agreement to be executed in duplicate in their respective corporate 

names and their corporate seals  affixed by their duly authorized 

officers on the day and year first above w i t t e n .  
ATTEST: FfIORIDA POWEX CORPORATXON 

By : I 

T i t l e :  Central and Northern D i v i s i o n s  
Vice President  

( S E W  

WITHLACOOCHEE ELECTRIC 
COOPERATIVE, INC. 

T i t l e :  President 
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APPENDIX B 

CORRESPONDENCE 



Majestic Oaks Partners, LLC 

October 27,2003 

BY HAND DELTVERY 

Mr. Dwayne Vann 
Assistant General Manager 
Withlacoochee River Electric Cooperative, Inc. 
P. 0. Box 278 
Dade City, FL 33526-0278 

Re: Majestic Oaks Partners, LLC 

Dearw. V m :  

n behalf of Majestic Oaks Partners, LLC, I am hereby requesting that Withlacoochee 
ctric Cooperative, Jnc. (“Withlacoochee”) provide retail efectfic sekce to the 420 a m  

on the enclosed map to be developed by Majestic Partners, LLC. The site is situated 

‘l”e existing territorial boundary’ line between Wthlacoochee and Florida Power 
ation, now known as Progress Energy Florida, runs directly across (east to west) and 
our property and proposed development between two utzty providers. As you how, a 

presentatives of Progress Energy, Withlacoochee and Majestic was hefd on Friday, 
003, concerning Majestic’s desire to have its new development served its entirety 

by fithlacoochee. Previous discussions had been held and correspondence sent to Progress 
Ener& concerning this possibility and Progress Energy had advised that it would cqnsider a 
modification of the territorial line to allow Withlacoochee to serve the development in its entkev. 
Based on Progress Energy’s representations at our meeting this morning, it is clear that Prbgress 
Energy has rejected fbrther consideration of a territorial boundary modification 8s previously 
described. 

don Hill Road, south of Croom Road, and east of Mchtyre Road. 
r , .  * . L  

It is my understanding that Withlacoochee has multiple service points immediate@ 
adjacent to the proposed development and can provide retail electric service to the development 
at a lower cost than Progress Energy. Further, I W y  believe that it is in the best interest of the 
prospective lot purchasers in the development to receive service from one utility rather than being 
subjected to different rates, varying levels of quality of senjce and other problems that are likely 
to arise if’the 

24060 Deer Run Road, Brooksvik, FL 34601 
352-796-3399 Ofice 352-799-7576 Fax 



.+ 

*' , Page 2 
' October 27,2003 

n 

development is served by two electric Utility companies.. Indeed, absent a modification of the 
territorial line, we could see a situation where residents on the same street have two different 
utility companies. 

It is my understanding fiom our meeting this morning that Section 2.2 ofthe existing 
territorial agreement contemplates a potential modification of the territorial boundary line to allow 
the most eBcient and sufficient electric utzty service to a new or prospective new customer. It 
is also my understanding that to trigger a change in a territorial boundary line pursuant to that 
provision in the territorial agreement, it is necessary that the new customer or prospective new 
customer formally request service fiom the electric utility whose PSC approved territory does not 
include the area requested to be served by the new customer or prospective new customer. 

Please accept this letter as a formal request by Majestic Oaks Partners, LLC that 
WithJacooche provide electric service to Majestic's property and proposed development as shown 
in the enclosed.map pursuant to the provisions of Section 2.2 of the PSC approved territorial 
agreement between Florida Power Corporation and Withlacoochee. If YOU need any additional 
information, please do not hesitate to give me a call. 

T.E. Bronson, President 

24060 Deer Run Road, Brooksvik, FL 34601 
352-796-3399 Office 352-799-7576 Fax 
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November 3,2003 , 

KathIeen Small 
Progress Energy Florida, Inca 
4121 Sabt Lame‘nce Drive 
New Port Rkhey, FL 34653 

- DearKathy . - 9  .. 
This letter is a foliow-up to our conversation earlier today concerning tbe request-we have 
received to serve Majestic Oaks in H e m d o  County. Mr. Bmnson defivered*a written 
application for service to Withlacoqchee River Electric Cooperative, specifically asking 
us to provide “retail electric senice to the 420 a m  area” that we have been discusshg 
for the last couple of months. 

As 1 mentioned to you on several occasions, WREC has not promoted this issue and we 
have repeatedIy referred to our existing temtorial agreement with Progress Energy. 
However, it seems obvious that Mr. Bronson is pursuing that portion of the agreement 
(Section 2.2: Service to New Customers) that requires intervention h m  the cammissioa 
If we are unable to reach an agtement to resolve the issue, W C  will be mandated to 
ask for a Declaratory Statement fiom the Public SeMce Commission. 

I 

We had briefly discussed a cash payment fiam Withlacoochke River ElectriG to hogres~ 
Energy for that portion of the development that lies outside ow established boundary. 
Historically, we have used one years’ projected revenue to d e t h e  value, and 

. would be willing to make this offer to .avoid lengthy legd proceedings. If you wish to 
give hrther consideration to this type of negotiation, please contact US. 

You indicated to me today that you were to have amnference hth others in your 
organization conceming the formal request to provide service. Please let me h o w  if the 

-* only solution you can consider is to ask for fhe above-mentioned decision eom the 
commission. 

Again, we would like to reiterate that we have only responded to requests from Tommy 
Brohion or his agents, and have not encouraged this issue, 

. . ,.. 

. Sincerely, ++ 
uane Vann 

Assistant General Managa I 
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RIVER 
ELECTRIC 
COOPERATIVE, INC 

December 12,2003 

Kathy Small 
.Community Relations Manager 
Progress Energy 
4121 St. Lahence Dive 
New Port RicSley, FL 34653 

Re: Majestic Oaks 

Dear Kathy 

As a result of o w  conversation 1atc yesterday, it is my understanding that Progress 
Energy is not Interested in pwrsuing any course of action that would resolve the request 
for seryjce fiom Majestic Oaks to WREC in a timely manner. It i s  y o u  intention to delay 
any action on the issue until next year when our tenitorid agreement is renegotiated. 

As you know we received a letter dated October 27,2003, specifically asking us to serve 
the development in its entirety. With this o f f i d  request h our files, and no apparent 
ability to come to an equitable agreement, we will be required to petition the Public 
Senice Commission for a declaratory statement 011 the matter. 

Eyou have had M e r  thoughts, please advise me today. Otherwise, we will assume that 
your position is as stated and we will move forward according to written requirements. 

Duane Vann 
Assistant General Manager 1 

. 



1 2 / 2 8 / 2 0 b i  13: 12 FAX 3525215971 
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WITHLACOOCHEE RIVER @lo04 
T-830 P.002 F-585 

R ~ T ~ D G E ,  E c ~  2ikz 
~RQF€SSIONAL ASSOCIATION 

ATTORNEYS AND COUNSELORS AT LAW 

Dece~ribcr 17,2003 

In reSpome to yow letter dated December 12,2003, mi to mfim our w n v d o n  on 
Monday, December IS, 2003, thie lctte~ wiII c o d  that Mr- Bmnson’s request f a  a d =  dIl 
stands as previously requested in October, 2003. 
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1 .  

November 3,'2003 , 

Kathleen Small 
Progress Energy Florid$ J ~ c ,  
4121 S a h t  Lawre*nce Drive 
New Port Richey, FL 34653 

Dear Kathy: . -1 

m m  

f i s  letter is a foliow-up to OUT conversation earlier today concerning the request we have 
received to seme Majestic Oaks in H e m d o  County. Mr. Bronson delivered-a written 
application for service to Withlacoochee River Electric Cooperative, specifically asking 
US to provide "retail electric service to the 420 acre area" that we have been discussing 

e 

for the last couple ofmonths. 

As 1 mentioned to you on severd occasions, WREC W not promoted this issue and we 
have WeatedIy referred to our existing tenitorid agreement with Progress Energy. 
However, it seems obvious that Mr. Bronson is pursuing that portion of the agrement 
(Section 2.2: Service to New Customers) that requbes intervention from the cammission. 

. If we are unable to Teach an agreement to resolve the issue, WREC will be mandated to 
ask for a Declaratory Statement from the Public SeMce Commission 

We had briefly discussed a cash payment from Withlacoochee fiver Electrk to Progress 
Energy for that portion o f  the development that lies outside our established boundary. 
Historically, we have used one yead projected revenbe to deter" value, and WREC 

. would be willing to make this offer to .avoid 'lengthy legal proceedings. If you wish to 
give further consideration to this type of negotiation, please contact us. 

. 

You indicated to me today that you were to have a codaence with others in your 
organization conceming the fonnal request to provide service. Please let me b o w  if&e 

.' only solution YOU can consider is to ask for the above-mentioned decision &om #e 
commission 

Again, we would like to reiterate that we have ody responded to requests from T o m y  
Bronson or his agents, and have not encouraged this issue, 

. . :* 

. Sincerely, - \ ++ uane Vam 
Assist ant General M anaget I 



APPENDIX D 

REQUEST FOR EXPEDITED RELIEF FILED IN DOCKET NO. 031128-EU 



BEFORE THE FLOFUDA PUBLIC SERVICE COMMISSION 

In re: Petition for Declaratory Statement 
of Withlacoochee River Electric 1 Docket No. 031 128-EU 
Cooperative, Inc. Regarding a Territorial 
Dispute with Progress Energy, Florida, ) Filed: January 12,2004 

) 

) 

Inc. in Hernando County, Florida 1 

MAJESTIC OAKS PARTNERS, LLC’S 
PETITION FOR LEAVE TO INTERVENE 

AND REQUEST FOR EXPEDITED RELIEF 

Majestic Oaks Partners, LLC (“Majestic”), by and though its undersigned coupsel, and 

pursuant to Rules 25-22.039, 28-106.201(2) and 25-6.0440, Florida Administrative Code, and 

Sections 120.565 and 366.04, Florida Statutes, petitions for leave to intervene in the above-styled 

docket in support of the Petition for Declaratory Statement filed by Withlacoochee River Electric 

Cooperative, Inc, (“Wlthlacoochee”) on December 29, 2003 in the above-referenced docket. In 

support of this Petition, Majestic states as follows: 

PARTIES 

1. Majestic’s official name and business address are: 

Majestic Oaks Partners, LLC 
24060 Deer Run Road 
Brooksville, Florida 3460 1 

2. The name and address of Majestic’s representative to receive notices and pleadings 

in this docket is: 

Kenneth A. Hofhan, Esq. 
Rutledge, Ecenk, Purne11 & Hofhan, P.A. 
P. 0. Box 551 
Tallahassee, FL 32302 
(850) 681-6788 (Telephone) 
(850) 681-6515 (Telecopier) 



3. Majestic is a Florida limited liability corporation. Majestic is in the process of 

developing 428 acres of property that it owns in Hemando County for the construction and sale of 

residential homes. 

4. Withlacoochee is a rural electric cooperative organized and operating pursuant to 

Chapter 425, Florida Statutes. Withlacoochee is an “electric utility” as defined by Section 366.02(2), 

Florida Statutes, and therefore subject to the Commission’s temtonal dispute and territorial 

agreement jurisdiction under Section 366.04(2) and (4), Florida Statutes, and Grid Bill jurisdiction 

under Section 366.04(5) and (6), Florida Statutes, 

5 .  Florida Power Corporation (“FPC”), now known as Progress Energy Florida 

(“Progress Energy”), is a “public utility” as defined by Section 366.02( I), Florida Statutes, a d  

therefore is subject to the Commission’s temtorial dispute and territorial agreement jwrisdiction 

under Section 366.04(2) and (4)’ Florida Statutes, and Grid Bill jurisdiction under Section 366.04(5) 

and (6), Florida Statutes. 

6. The agency affected by this Petition for Leave to Intervene is the Florida Public 

Service Commission (ccCommission’’), 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399- 

0850. 

7. The Commission has jurisdiction over this matter pursuant to Section 120.565, 

Florida Statutes, Section 366.04(2), (4), (5 )  and (6), Florida Statutes, and Order No. 25309 issued 

November 7,1991 in Docket NO. 910940-EU. 

2 



8. Pursuant to Order No. 25309, the Commission approved a Territorial Agreement 

between Withlacoochee and FPC. &g Appendix A to Withlacoochee’s Petition for Declaratory 

Statement. As outlined in the Order, the Territorial Agreement “represent[s] a continuing effort by 

the parties to minimize the costs to their respective customers by avoiding unnecessary duplication 

of facilities.” The Agreement is a fifteen year agreement allocating territory (and a transfer of 

customers) as between the two parties in Hemando County. In approvhg the Agreement, the 

Commission held: 

We also find that the Agreement satisfies the intent of Subsection 
366.04(5), Florida Statutes, to avoid further uneconomic duplication 
of generation, transmission, and distribution facilities in the state. 
We, therefore, find that the Agreement is in the public interest and 
should be approved.’ 

9. Majestic is in the process of developing approximately 425 acres of property that it 

owns in Hemando Colinty for the purpose of constructing and selling approximately 625 residential 

lots. The map filed by Withlacoochee in support of its Petition for Declaratory Statement reflects 

that: 

a. The Commission approved territorial boundary line between Withlacoochee’s 

exclusive retail service territory in Hemando County and Progress Energy’s exclusive retail service 

territory in Hemando County runs directly across, east to west, and divides the Majestic property 

leaving Majestic (and, ultimately, the owners of homes constructed in the Majestic development) 

with two electric utilities authorized to provide service to portions of its development. 

‘Order No. 25309, at 2. 
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b. Withlacoochee has six potential service points to provide retail electric service to the 

entire Majestic development, all of which are situated either directly on the Majestic property or 

immediately adjacent to (no more than 800 feet) fiom the Majestic property. Five of the six service 

points are t h e e  phase distribution facilities. 

c. Progress Energy has two potential service points to provide service to the entire 

Majestic development, one o f  which is located approximately 4,887 feet f?om the Majestic property. 

The second potential service point is a 69 kV line running south ffom a transmission line that 

traverses the Majestic property to an old substation that Majestic understands would need to be 

upgraded to serve the entire Majestic property. This substation has been in existence for at least 35 

yeas and was originally built to serve the quarry abandoned in the early 1960s. 

d. Majestic is the owner of the Brooksville Golf and Country Club, situated adjacent to 

and immediately north/northeast of the approximate 400 acres of Majestic property that will be 

developed. The Brooksville Golf' and County Club, which is part of the Majestic Project, is situated 

in the service territory of and served by Withlacoochee. 

10. Majestic is scheduled to commence construction of Phase I of the development in 

early January 2004. Majestic requires electric service to begin construction of Phase I of its 

development. As indicated on the map filed by Withlacoochee, the Phase I development will begin 

on the southern tip of the Majestic property situated in the current service territory of Progress 

Energy. 

1 1.. The Territorial Agreement between the parties approved by the Commission pursuant 

to Order No. 25309 contemplated the prospect of a potential modification of the territorial boundary 

line between the two parties to provide service to a new customer or prospective new customer 
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consistent w i h  the underlying statutory ratioiiaie and goals for approving the temtorial agreement, 

- Le., to avoid further uneconomic duplication of facilities. Specifically, Section 2.2 of the Agreement 

provides as follows: 

Section 2.2: Service to New Customers. The Parties agree 
that neither of them will knowingly serve or attempt to serve any 
New Customer whose end-use facilities are located within the 
Territorial Area of the other Party, except as specifically provided in 
this Section of the Agreement. 

The Parties recognize that exceptional circumstances, 
economic constraints or good engineering practices may indicate that 
a customer’s end-use facilities either cannot or should not be 
immediately served by the party in whose Territorial Area the end-use 
facilities are located. In such instances, upon written request to the 
other party by the Party in whose Territorial Area the end-use 
facilities are located, the other Party may agree in writing to 
temporarily provide service to such customer’s end-use facilities. 
Any such agreement for temporary service shall be submitted to the 
Florida Public Service Commission for approval in accordance with 
Article 4, Section 4,l hereof. 

In the event that New Customer or prospective New Customer 
requests or applies for service &om either Party to be provided to end- 
use facilities located in the Territorial Area of the other Party, the 
Party receiving such a request or application shall refer the New 
Customer or prospective New Customer to the other Party wich 
citation to this Agreement as approved by the Commission, and shall 
notify the other Party of such request or application. 

If the New Customer or prospective New Customer delivers 
a written application for service after being referred to the other Party, 
or continues to demand service under an application made prior to a 
referral to the other Party, the Party receiving the application shall file 
a Petition for Declaratory Statement requesting the commission to 
apply this Agreement to the facts presented. The petitioning Party 
shall notify the other Party and the applicant of its intent to file a 
Petition for Declaratory Statement prior to filing such Petition and 
shall request the joinder of the other Party as a Party to the 
proceeding. The petitioning Party shall not provide or attempt to 
provide electric service to such a New Customer unless the 
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Conmission authorizes such service in an order binding upon both 
Parties. 

12. As reflected in the correspondence attached to Withlacoochee’s Petition in Appendix 

By Majestic has requested that Withlacoochee provide retail electric service to the entire Majestic 

development, including the portion situated in Progress Energy’s current service territory. 

13. Pursuant to Section 2.2 of the Agreement, by letter dated November 3,2003, copy 

attached hereto as Exhibit A, Withlacoochee notified Progress Energy of Majestic’s request that 

Withlacoochee provide retail electric service to the entire Majestic development. 

14. In accordance with the procedures set forth in Section 2.2 of the Territorial 

Agreement, Withlacoochee filed its Petition for Declaratory Statement requesting the Commission 

to apply this Agreement to the facts presented and determine that Withlacoochee should Sene the 

entire Majestic property. Withlacoochee has not provided or attempted to provide electric service 

to the Majestic development pending the disposition by the Commission of its Petition for 

Declaratory Statement. 

15. Rules 25-22.039 and 28-1 06.205, Florida Administrative Code, authorize intervention 

where the allegations in the petition to intervene “demonstrate that ... the substantial interests ofthe 

intervenor are subject to determination or will be affected though the proceeding.” 

16. It is a well-established principle of administrative law that a party is considered to 

have a substantial interest in the outcome of a proceeding if: (a) the party will suffer an injury in fact 

which is of sufficient immediacy to entitle it to a formal administrative hearing; and (b) the injwy 

is ofthe type or nature which the proceeding is designed to protect. WCO Chemical v. Der”ent 

ofEnvironmenta1 Regulation, 406 So.2d 478,482 (Fla. Znd DCA 198 1). 
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17. Recent decisions of Florida appellate courts recognize that the 1996 amendments to 

Section 120.565, Florida Statutes, providing, among other things, that the agency provide notice of 

the filing of a petition for a declaratory statement and the-resolution of the petition in the Florida 

Administrative Weekly:* 

... accounts for the possibility that a declaratory statement 
may, in a practical sense, affect the rights of other parties. Any 
substantially affected party can intervene in a declaratory statement 
proceeding before ... (an) agency .... 

Chiles v. Department of State. Division of Elections, 71 1 So.2d 151, 155 (Fla. lSt DCA 1998); 

anDroved in Florida DeFartment of Business and Professional Regulation. Division of Pari-Mutud 

1 , 7 4 7  So. 374,381 (Fla. 1999) (“Investment.); 

see also Order No. PSC-01-1531-PCO-SU issued July 24, 2001.3 The right to intervene and 

participate in a declaratory statement proceeding provides protection for “other concerned parties” 

such as Majestic who would be substantially affected by the relief sought in the requested 

declaratory statement. The right to intervene in a declaratory statement proceeding was recently 

acknowledged by the Commission in Order No. PSC-03-0712-PCO-TP issued June 16,2003. 

1 8. Section 366.04(4), Florida Statutes, expressly provides that “[alny substantially 

affected customer shall have the right to intervene in (territorial agreement or temtorial dispute) 

proceedings.” In this case, the relief sought by Withlacoochee - - modification of its territorial 

2&g Ch. 96-1 59, Sec. 17, Laws of Florida. 

31n re: Petition for Declaratory Statement as to whether service availabilitv ameement 
with United Water Florida. hc.  requires prior Commission approval as “special service 

F.P.S.C. 7:232 (2001). 
availabilitv contract” and whether contract is acceptable to Commission. by St. Johns Countv ,01 
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agreement wi tli Progress Energy to authorize Withlacoochee to serve the entire Majestic property - 

- will substantially affect Majestic’s interests. Service by Withlacoochee to the entire Majestic 

property can be provided at reduced incremental costs with increased safety, efficiency, reliability 

and customer satisfaction when compared with the prospect of service to portions of the Majestic 

property by Withlacoochee and Progress Energy. These savings, efficiencies and increased 

reliability can be brought to the purchasers of lots from Majestic who will be the ultimate customers 

of the utility. Accordingly, as a substantially affected customer of Withlacoochee and Progress 

Energy, Majestic has the right to intervene in this proceeding. 

ARGUMENT IN SUPPORT OF WITHLACOOCHEE’S 
1 

19. As previously stated, the Territorial Agreement between the parties contemplates a 

potential modification of the territorial boundary line between the two utilities, as applied to the facts 

presented. Majestic submits that the question of whether the facts support a modification of the 

territorial boundary line, as requested, should be analyzed under the statutory and rule criteria that 

are applied to approval of territorial agreements and were applied to the approval. of the original 

Territorial Agreement in 1991. These statutory and rule criteria are summarized below: 

a) Section 366.04(5), F.S.: 

The Commission shall further have jurisdiction over the planning, 
development, and maintenance of a coordinated electric power grid 
throughout Florida to assure an adequate and reliable source of 
energy for operational and emergency purposes in Florida and the 
avoidance of further uneconomic duplication of generation, 
transmission, and distribution facilities. 
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b) Section 366.04(6), F.S.: 

The commission shall Wher  have exclusive jurisdiction to prescribe 
and enforce safety standards for transmission and distribution 
facilities of all public electric utilities, cooperatives organized under 
the Rural Electric Cooperative Law, and electric utilities owned and 
operated by municipalities. 

c) Rule 25-6.0440(2), F.A.C.: 

Standards for Approval. In approving temtorial agreements, the 
Commission may consider, but not be limited to consideration of: 

(a) 
transferred; 

the reasonableness of the purchase price of any facilities being 

(b) the reasonable likelihood that the agreement, in and of itself, 
will not cause a decrease in the reliability of electrical service to the 
existing or fbture ratepayers of any utility party to the agreement; and 

(c) 
existing or potential uneconomic duplication of facilities. 

the reasonable likelihood that the agreement will. eliminate 

20. Application of the statutory and rule criteria outlined above and Section 2.2 of the 

Territorial Agreement to the following facts supports the issuance of the declaratory statement 

requested by Withlacoochee for the following reasons: 

a. Withlacoochee currently has in place 5 potential three-phase feeder service points and 

1 one-phase feeder service point which could be updated to the three-phase. service situated on or 

immediately adjacent to the Majestic property. Withlacoochee’s incremental cost to reach the 

Majestic propem for the purpose of providing retail electric service is $0. Withlacoochee’s multiple 

points of directly situated or immediately adjacent three phase facilities places it in the position of 

providing high quality electric service to Majestic and the purchasers of lots on the Majestic 

property, with multiple points of redundancy, at a de minimus incremental cost. 
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b. Progress Energy has only one point of interconnection that is fed off a one phase line 

and is located some 75 feet from the southern edge of Majestic’s property. Progress Energy will 

have substantially higher incremental costs than Withlacoochee to provide retail electric service to 

the Majestic property, including the construction of higher capacity distribution lines over .an 

approximate 4800 foot distance to reach the property. Even with such construction, Progress Energy 

currently has no other three-phase point of interconnection (the other potential service point is the 

previously described 69 kv line) that would feed into the Majestic property for purposes of providing 

back-up service in the event the newly constructed Progress Energy distribution facility were to lose 

service. 

C. The current facts reflect that, absent a modification of the territorial boundary line to 

allow Withlacoochee to provide retail electric service to the entire Majestic development, there will 

be a cIassic case of uneconor%c duplication of facilities. Withlacoochee would construct facilities 

from one or more of its immediately adjacent or directly situated service points to provide electric 

service to roughly the northern half of the Majestic development. Progress Energy would have to 

construct substantial facilities to even reach the development and then additional facilities to serve 

roughly the southem half of the Majestic development. Such would be a classic case of uneconomic 

duplication of facilities. 

d. Moreover, the mixing and matching of the two electric systems would diminish the 

ability of both utilities to provide the most safe, efficient and reliable electric service. Moreover, 

once the development is built out, the development will be divided for purposes of electric service 

into two utilities with customers even on the same street having different electric utility providers 

and being subjected to different rates and varying levels of quality of service. In that regard, 
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Majestic maintains that Progress Energy cannot expect to maintain a level of service commensurate 

with tliat which would be provided by Withlacoochee absent substantial upgrades and construction 

of facilities at a substantial incremental cost - - costs that will not be incurred for Withlacoochee to 

provide a high level quality of service to the entire Majestic development. 

e. Withlacoochee also has lower retail electric rates than Progress Energy. Customer 

confusion and customer dissatisfactioii within the entire Majestic development conceming disparate 

rates and levels of service will be avoided by authorizing Withlacoochee to serve the entire Majestic 

development. 

f. Consistent with Section 2.2 of the Territorial Agreement, the foregoing facts 

demonstrate both exceptional circumstances and economic constraints that justify the conclusion that 

Majestic and its purchasing lot owners should not be immediately served by Progress Energy in 

Progress Energy’s currently carved out portion of the Majestic development. Further, consistent 

with Section 2.2, the above facts demonstrate that good engineering practices will be enhanced by 

authorizing Withlacoochee to serve the Majestic property in its entirety. 

CONCLUSION AND REQUEST FOR RTZLIEF 

2 1. The Comrnission-approved Territorial Agreement between the parties expressly 

contemplated that a situation may arise where it would be appropriate, and consistent with statutory 

goals, to modify the territorial boundary line between the parties. The Withlacoochee Petition for 

Declaratory Statement represents such a case. Without a modification of the territorial boundary line 

between the parties, service can only be provided to the entire Majestic development by two utilities 

at substantially higher collective incremental costs - - most all of which would be incurred by 

Progress Energy, and with the prospect of diminished safety, efficiency, reliability, and customer 
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satisfaction. Withlacoochee clearly has the facilities currently in place, directly on or immediately 

adjacent to the property, necessary to provide fully redundant, high quality electric service. Progress 

Energy cantiot provide service to its portion of the Majestic development at a commensurate level 

of reliability without substantially higher incremental costs. The statutory goals imposed on the 

Commission and underlying the original approval of this Territorial Agreement - - to avoid the 

further uneconomic duplication of facilities - - will be furthered by the granting of With1acoochee’s 

Petition for Declaratory Statement and authorizing Withlacoochee to provide retail electric senice 

to the entire Majestic property. 

22. Majestic’s schedule for the development of its property and construction of homes 

has been delayed, in part, by the negotiations between Withlacoochee and Progress Energy regarding 

service by Withlacoochee to the entire Majestic property. Majestic has secured financing for I ts 

development, and continues to hcw the carrying costs associated therewith. Majestic had planned 

to commence construction in early January 2004 but cannot do SO until the issue of electric service 

to its development is resolved. Therefore, Majestic respectfully requests that the Commission grant 

the relief requested by Withlacoochee on an expedited basis. 

WHEREFORE, for the foregoing reasons, Majestic respectfblly requests that the 

Commission enter an Order: 

A. 

B. 

Granting this Petition for Leave to Intervene; and 

Granting Withlacoochee’s Petition for Declaratory Statement on an expedited basis. 
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Respectfully submitted, 

Rutledge, Ecenia, Purnell& Hoffinan, P.A. 
P. 0. Box 551 
Tallahassee, FL 32302 
(850) 681-6788 (Telephone) 
(850) 68 1-65 15 (Telecopier) 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing was furnished by United States Mail to 
the following this 12* day of January, 2004: 

Brian P. Armstrong, Esq. 
Nabors, Eiblin & Nickerson, P.A. 
1500 Mahan Drive 
Suite 200 
Tallahassee, Florida 32380 

Martha Carter Brown, Esq. 
Division of Leg@ Services 
2540 Shumard Oak Boulevard 
Room 370 
Tallahassee, FL 32399-0850 

I -  - -  - ~ -  _-_ - -~ 

Majestidpeti tianforleave 
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- November 3,2003 , 

Kathleen s m a  
Progress Energy Florida, I r l ~  
4121 Saint Lammce Drive 

, New Port Richey, FL 34653 

REcnuc 
COOPERAWE iNc 

I '  

r. * 

4 

I . .  
. This letter is a f o l k - u p  to OUT co&sation earfier toby concerning the request we have 
received to serve Majestic Oaks in Hemando County. M. Bronson delivered-a written 
application for service to Withlacoochee River Electric Cooperative, wecScdly skhg * . ' 

ua to provide "retail elektric sewice to the 420 acre area" that we have been discussing 

* . 

, fa the last couple of months, 

As I mentioned to you on several occasions, WREC has not promoted this isme and we 
have repeatedly refmed to our existing temtorid agreement with Progress Energy. 
However, it seem obvious that M: Broasoa is purmhg that portion o f  the agreement 
(Section 2.2: Service 'to New Customers) that requires intervention h m  the codssion. - '  

. E w e  are unabie to rkach an agreement to resolve the issue, WREC will be mandated to 
ask for a Declaratory Statement fhm the Public Service Commhsian. 

We had briefly discpssed a cash payment h m  Withlacooch'ee River Electric to Progress 
Energy for that portion of the developmmt that lies outside our established boundary. 
Histon'cally, we have used one years' projected revenue to determine value, and VVREC 

. would.be WiUing to make this offer to avoid lengthy legal proceedings. If you wish ta 
give further consideratioa to this type of negotiation, please conbct us. 

. , 
1 

I .  0 I 

You indicated to me today that you weri to have a conference with others in you 0 

" only solution you can consider i s  to ask for the above-mentioned decision from the . 
organization concerning the formal request to provide senice. Please let me know ifthe 

. 

* '  Again, we would'like to reiteratethat we have onlymponded to requests fiom T o m y  .. ,,, 
I Brohon or his agents, and have not encouraged this  issue, 

m* I I I 

. Sincereljr, 

r -  .I , , _- . L -, . c 

1 

Assistant General Manager 
I .  


