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Mrs. Blanca Bayo, Director ﬂ FEB | Eﬂ
Division of Commission Clerk and Administrative Services L § Ly
Florida Public Service Commission FPSC. . 5%
2540 Shumard Oak Boulevard COMWZSI(%N CLERK

Tallahassee, FL. 32399-0850

RE: Docket Nos. 030851-TP

SUPRA'’S MOTION TO ACCEPT LATE FILED EXHIBITS TO BE PLACED
IN THE RECORD AND TO BE USED FOR IMPEACHMENT PURPOSES

Dear Mrs. Bayo:

Enclosed is the original and fifteen copies of Supra Telecommunications and Information
Systems, Inc.’s (Supra) Motion To Accept Late Filed Exhibits To Be Placed In The Record And
To Be Used For Impeachment Purposes to be filed in the captioned docket.

A copy of this letter is enclosed. Please mark it to indicate that the original was filed and
return it to me.

Sincerely,

e e Bkt /1A

orge Cruz-Bustillo
Assistant General Counsel
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CERTIFICATE OF SERVICE
Docket No. 030851-TP

I HEREBY CERTIFY that a true and correct copy of the following was served via
E-Mail, Hand Delivery, and/or U.S. Mail this 19" day of February 2004 to the following:

Jeremy Susac

Office of the General Counsel
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

AARP
200 West College Street
Tallahassee, FL 32301

AT&T

Tracy Hatch

101 North Monroe Street, Suite 700
Tallahassee, FL 32301-1549
Phone: (850) 425-6364

Fax: 425-636]

AT&T Communications of the Southern States, LLC
Ms. Lisa A. Sapper

1200 Peachtree Street, N.E., Ste. 8100

Atlanta, GA 30309-3579

Phone: (404) 810-7812

Fax: (832) 213-0268

Email: lisariley@att.com

Access Integrated Networks, Inc.

Mr. Mark A. Ozanick

4885 Riverside Drive, Suite 107

Macon, GA 31210-1148

Phone: (478) 475-9800

Fax: (478) 475-9988

Email: mark.ozanick@accesscomm.com

Allegiance Telecom, Inc.(IL)
Theresa P. Larkin

700 East Butterfield Road, Suite 400
Lombard, IL 60148-5671

Phone: (630) 522-5463

Fax: (630) 522-5453

Email: terry.larkin@algx.com

Allegiance Telecom, Inc.

Charles Gerkin, Jr., Esq.

9201 North Central Expressway
Dallas, TX 75231
Phone:469-259-4051

Fax: 770-234-5365

Email: charles.gerkin @algx.com

BellSouth BSE, Inc.

My, Mario L. Soto

North Terraces Building

400 Perimeter Center Terrace, #400
Atlanta, GA 30346-1231

Phone: (678) 443-3937

Fax: (678} 443-3470

Email: mario.soto@bellsouth.com

BellSouth Telecommunications, Inc.
R.Lackey/M.Mays/N. White/J.Meza/A.Shore
c/o Ms. Nancy H. Sims

150 South Monroe Street, Suite 400
Tallahassee, FL 32301-1556

Phone: (850) 224-7798

Fax: 222-8640

Email: nancy.sims@bellsouth.com

Ben Johnson Associates, Inc.

John Nesmith

2252 Killearn Center Blvd.
Tallahassee, FL 32309

Phone: 850-893-8600

Fax: 668-2731

Email: in@benjohnsonassociates.com

Casey & Gentz, L.L.P.

Bill Magness

919 Congress Avenue, Suite 1060
Austin, TX 78701

Phone: 512-225-0019

Fax: 512-480-9200

Comm South Companies, Inc.
Sheri Pringle

P.O. Box 570159

Dallas, TX 75357-9900

Phone: (214) 355-7005

Fax: (214) 355-7259

Email: springle@commsouth.net

Covad Communications Company
Mr. Charles E, Watkins

1230 Peachtree Street, NE, 19th Floor
Altanta, GA 30309-3574

Phone: (404) 942-3492

Fax: (404) 942-3495

Email. gwatkins@covad.com




FDN Communications

Matthew Feil/Scott Kassman

390 North Orange Ave., Suite 2000

Orlando, FL 32801

Phone: (407) 835-0460

Fax: (407) 835-0309

Email: mfeil@mail fdn.com/skassman@mail.fdn.com

Firstmile Technologies, LLC
Michael Farmer

750 Liberty Drive

Westfield, IN 46074-8844
Phone: (317) 569-2808

Fax: (317) 569-2805

Email: mfarmer@gotown.net

Florida Cable Telecommunications Assoc., Inc.
Michael A. Gross

246 E. 6th Avenue, Suite 100

Tallahassee, FL 32303

Phone: 850-681-1990

Fax: 681-9676

Email: mgross@fcta.com

Florida Competitive Carriers Assoc.

c/o McWhirter Law Firm

Joseph McGlothlin/Vicki Kaufman

117 S. Gadsden St.

Tallahassee, FL 32301

Phone: 850-222-2525

Fax: 222-5606

Email: jmeglothlin@mac-law.com/vkaufman@mac-
law.com

Granite Telecommunications, LLC
Rand Currier/Geoff Cookman
234 Copeland Street

Quincy, MA 02169-4005

Phone: (617) 847-1500

Fax: (617) 847-0931

Email: rcurrier@granitenet.com

ITC DeltaCom

Nanette Edwards

4092 South Memorial Parkway
Huntsville, AL 35802

Phone: (256) 382-3856

KMC Telecom III, LLC

Marva Brown Johnson, Esq.

1755 North Brown Road

Lawrenceville, GA 30043-8119

Phone: (678) 985-6261

Fax: (678) 985-6213

Email: marva johnson@kmctelecom.com

MCI WorldCom Communications, Inc.
Ms. Donna C. McNulty

1203 Governors Square Blvd., Suite 201
Tallahassee, FL 32301-2960

Phone: (850) 219-1008

Fax: 219-1018

Email: donna.menulty@wcom.com

MCI WorldCom Communications, Inc.(GA)

De O'Roark, Esq.

Six Concourse Parkway, Suite 600
Atlanta, GA 30328

Email: de.oroark@wcom.com

McKenna Long Law Firm
Ms. Tami Azorsky

1900 K Street, N.W.
Washington, DC 20006
Phone: (202) 496-7573

McWhirter Law Firm

Vicki Kaufman

117 S. Gadsden St.

Tallahassee, FL 32301

Phone: 850-222-2525

Fax: 222-5606

Email: vkaufman@mac-law.com

Messer Law Firm

Floyd Self/Norman Horton
P.O. Box 1876

Tallahassee, FL 32302-1876
Phone: 850-222-0720

Fax: 224-4359

Michael B. Twomey, Esq.

P. O. Box 5256

Tallahassee, FL 32314-5256
Phone: 850-421-9530

Fax: 421-8543

Email: miketwomey@talstar.com




Miller Isar, Inc.

Andrew O, Isar

7901 Skansie Avenue, St. 240
Gig Harbor, WA 98335
Phone: (253) 851-6700

Fax: (253) 851-6474

Email: aisar@millerisar.com

Moyle Law Firm (Tall)

Jon Moyle, Jr.

The Perkins House

118 North Gadsden Street
Tallahassee, FL 32301

Phone: (850) 681-3828

Fax: 681-8788

Email: jmovlejri@/moylelaw.com

NOW Communications, Inc.

Mr. R. Scott Seab

711 South Tejon Street, Suite 201
Colorado Springs, CO 80903-4054
Phone: (719) 633-3059

Fax: (719) 623-0287

Email: rss@nowcommunications.com

Office of Public Counsel
Charles Beck

c/o The Floirda Legislature
111 W. Madison St., #812
Tallahassee, FL 32399-1400
Phone: 850-488-9330

NewSouth Communications Corp.
Jake E. Jennings

Two North Main Center
Greenville, SC 29601-2719
Phone: (864) 672-5877

Fax: (864) 672-5313

Email: jejennings@newsouth.com

Phone Club Corporation

Carlos Jordan

168 S.E. Ist Street, Suite 705
Miami, FL 33131-1423

Phone. (786) 777-0079

Fax: (786) 777-0810

Email: phoneclubcorp@aol.com

Sprint-Florida/Sprint Communications Company

Susan Masterton

P. O. Box 2214

Tallahassee, FL 32316-2214

Phone: (850) 599-1560

Fax: 878-0777

Email: susan.masterton@mail sprint.com

Supra Telecommunications & Information Systems,

Inc.(Mia)

Jorge Cruz-Bustillo, Esq.

2620 S.W. 27th Avenue

Miami, FL 33133-3005

Phone: 305-476-4252

Fax: 305-443-1078

Email: Jorge.cruz-bustillo@stis.com

Tier 3 Communications

Kim Brown

2235 First Street, Suite 217

Ft. Myers, FL 33901-2981

Phone: (239) 689-0000

Fax: (239) 689-0001

Email: steve(@tier3communications.net

Universal Telecom, Inc.

Jennifer Hart

P. O. Box 679

LaGrange, KY 40031-0679

Phone: (502) 222-9004

Fax: (800) 217-7158

Email: Jenniferh@universaltelecominc.com

Verizon Florida Inc.

Richard Chapkis/Kimberly Caswell
P.O. Box 110, FLTC0007

Tampa, FL 33601-0110

Phone: (813) 483-1256

Fax: (813) 273-9825

Email: richard.chapkis@yerizon.com

Womble Carlyle Law Firm
Ms. Lori Reese Patton
3300 One Wachovia Center
301 South College Street
Charlotte, NC 28202
Phone: (704) 331-4926
Fax: (704) 338-7839

Xspedius Communications

Ms. Rabinai E. Carson

5555 Winghaven Blvd., Suite 300
O'Fallon, MO 63366-3868

Phone: (301) 361-4220

Fax: (301) 361-4277

Email: rabinai.carson@xspedius.com




Z-Tel Communications, Inc.
Thomas Koutsky

1200 19th Street, N.W. Suite 500
Washington, DC 20036

Phone: 202-955-9653

Email: thoutsky@z-tel.com

SUPRA TELECOMMUNICATIONS
& INFORMATION SYSTEMS, INC.
2620 S. W, 27% Avenue

Miami, FL 33133

Telephone: 305/ 476-4252

Facsimile: 305/ 443-1078
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Implementation of requirements arising
from Federal Communications Commission
Triennial UNE Review: Local Circuit Switching
For Mass Market Customers

Docket No. 030851-TP

Served: February 19, 2004

R T S N N

SUPRA TELECOMMUNICATIONS AND INFORMATION SYSTEMS, INC.,
MOTION TO ACCEPT LATE FILED EXHIBITS TO BE PLACED IN THE RECORD
AND TO BE USED FOR IMPEACHMENT PURPOSES

Supra Telecommunications.and Information Systems, Inc., (“Supra”), by and through its
undersigned attorney files this Motion To Accept Late Filed Exhibits (“Exhibits”) For
Impeachment Purposes, and in support thereof, states as follows:

The Exhibits are necessary to impeach BellSouth claims made with respect to the
BellSouth Analysis of Competitive Entry (“BACE”) model. The Exhibits can be placed into two
subject matters: (1) Churn and (2) Exempted high-spending customers not accounted for in the
BACE model.

Churn

The Federal Communications Commission (“FCC”) stated in its Triennial Review Order
(“TRO”): “The evidence in the record demonstrates that customer churn exacerbates the
operational and economic barriers to serving mass customers.” 9471. Thus, the element of

churn is a relevant consideration in this proceeding in determining whether the economic

barriers' - found to presently exist by the FCC - can be overcome.

' We found significantly m ore probative the e vidence that in areas where competitors have their o wn
switches for other purposes (e.g. enterprise customers) they are not converting them to serve mass market
customers and are instead relying on unbundled loops combined with unbundled local circuit switching.
Given the fixed costs already invested in these switches, competitors have every incentive to spread
costs over a broader base. Their failure to do so bolsters our findings that significant barriers
caused by hot cuts and other factors make entry uneconomic.” (Emphasis added). 9447, fn. 1365.



BellSouth Witness James W. Stegeman stated in his Commission Staff deposition held on
February 16, 2004, that the churn rate used in the BACE model was 4% for mass market
customers, 2% for customers with 1-3 lines, 2% for enterprise customers with 4-8 lines and 1.5%
of enterprise customers with 9 lines or more.

AT&T Witness Don J. Wood includes Exhibit DJW-4 to his Rebuttal Testimony. This
exhibit is a page from BellSouth’s 2002 Annual Report. The page is entitled: “Ackerman
Answers. CEO Duane Ackerman responds to shareholder’s questions about four important issues
that impact BellSouth’s business.” On the issue of customer reacquisition, Ackerman claims that
for year ending 2002 small business reacquisition was 22%. This win-back ratio is substantially
larger than the 2% used in the BACE model. Ackerman states that for large business “the
reacquisition rate last year [2002] was six times higher than in 2001.” This reference to “six
times higher than 2001” demonstrates that the churn rate is substantially larger than the 1.5% to
2% rate used in the BACE model. The reacquisition rate in the residential market is similarly as
successful for BellSouth.

The bases for this s ubstantial success in reacquisition in the local voice marketis not
“luck”, but rather the full implementation of a BellSouth program known as Operation Sunrise.
Supra seeks to introduce into the record FPSC Order PSC-03-1392-FOF-TP (“Operation Sunrise
Order”) issued in Docket No. 030349-TP. O peration Sunrise Order is attached hereto as
Exhibit A. The Operation Sunrise Order establishes that Operation Sunrise began targeting local
service customers in August 2001. The Operation Sunrise Order affirmed BellSouth’s existing
practice of taking the working telephone number (“WTN”) of each and every Local Service
Request (“LSR”), that is submitted by a CLEC, and matching that information — immediately

upon the completion of the conversion - with the customer’s name, address and products history



stored in BellSouth’s billing programs in order to develop a direct marketing piece. The
defecting customer is targeted with a win-back marketing piece within days of the completion of
the conversion to the CLEC.

BellSouth is not prejudiced by the introduction of the Operation Sunrise Order.
BellSouth is fully aware of this order and its own program. Conversely, the prejudice that can
result to all Florida CLECs and consumers is great, as this docket can result in the elimination of
UNE-P in certain markets. This proceeding must account for a full hearing on the merits.
BellSouth claims input values for churn at 1.5% to 4%. Duane Ackerman’s own comments
demonstrate that these inputs are not realistic. The Operation Sunrise Order is being submitted
to impeach BellSouth’s inputs and explain BellSouth’s actual and substantial reacquisition
success. If this order is excluded from the record, BellSouth could easily claim that their 2002
success was by chance — which it was not. Fairness dictates that the Operation Sunrise Order be
accepted and placed in the record to impeach BellSouth’s input values used in the BACE model
and the testimony of BellSouth witnesses Dr. Aron and Mr. Stegeman.

Exempted High-spending Customers Not Accounted For In The BACE Model

BellSouth witness Dr. Debra J. Aron writes in her Direct Testimony (pg. 21, L 16-19)
that: “The ability to target attractive customers selectively is one such advantage that CLECs
have e xploited in reality and is highlighted in the TRO (“competitors often are able to target
particular s ets o f customers.” TRO atn. 1539).” B ellSouth witness Mr. James W. Stegeman
responded, “yes,” when asked in his Commission Staff deposition - on February 16, 2004 —
whether the “BACE model assume([s] that BellSouth will migrate all customers to a CLEC over

UNE-L.” (Emphasis added at the time the question was asked). Mr. Stegeman also confirmed



that the BACE model expects a CLEC to target “high spending” customers, which include
customers with DSL.

BellSouth’s existing policy, however, is to disconnect a customers Fast Access DSL
service and a customers’ wholesale DSL if that customer migrates to a CLEC over UNE-P or
UNE-L. The facts of BellSouth’s anti-competitive practice were established in Florida
Commission Docket Nos. 001305-TP (“Supra Arbitration”)* and 010098-TP (“FDN
Arbitration”)’. All of BellSouth’s actions since the entry of these arbitration orders have been
designed to overturn the FPSC’s decisions. BellSouth appealed this Commission’s decision
regarding customers with DSL in Docket No. 001305-TP to the Northern District of Florida on
September 20, 2002. See BellSouth Appeal of Supra Arbitration attached hereto as Exhibit
B. On page 16 of the appeal, BellSouth asks the Northern District to declare that: “the FPSC’s
decision is unlawful.” BellSouth also appealed this Commission’s decision regarding customers
with DSL in Docket No. 010098-TP to the Northern District of Florida on July 29, 2003. See
BellSouth Appeal of FDN Arbitration attached hereto as Exhibit C. On page 14 of thé
appeal, BellSouth, again, asks the Northern District to declare that: “the FPSC’s decision is
unlawful.”

On December 9, 2003, BellSouth filed an Emergency Request for Declaratory Ruling
(“Request”) with the FCC. In this Request BellSouth writes: “BellSouth urgently requests that

the Commission issue a declaratory ruling specifying that (1) state commission decisions

? BellSouth is yet to comply with the Order in the Supra Arbitration. The Commission indefinitely
deferred whether BellSouth must comply with the Order.

* BellSouth renegotiated portions of the FDN intercormection agreement to entice FDN to accept its “two
loop” option when a customer migrates to FDN over UNE-L. FDN accepted the favorable interconnection
terms offered by BellSouth. Thus, BellSouth was able to avoid the intent of the FPSC Order. Thus,
BellSouth has yet to comply with the FPSC’s Order in either arbitration. BellSouth also refuses to allow
customers to migrate to any other CLEC in Florida. The Kentucky and Louisiana utility commissions
have both required that BellSouth allow the migration to take place on the “same” line.



requiring ILECs to provide broadband Internet access to CLEC UNE voice customers are
contrary to the Triennial Review Order and this preempted[.]” This Request is designed to
preempt all state utility commissions. See B ellSouth E mergency R equest for D eclaratory
Ruling attached hereto as Exhibit D. In Florida, BellSouth’s present policy and intent is to
refuse to allow CLECs to compete for “high spending” voice customers - if those voice
customers also subscribe to BellSouth’s retail Fast Access or xDSL from one of BellSouth’s
wholesale xDSL resellers.

Exhibits B, C and D are essential to impeach BellSouth’s assertion that CLECs can
compete for “all” customers that have voice service over a wire-line phone.

At year-end 2002, BellSouth had acquired 1,021,000 DSL subscribers in its territory. See
January 24, 2003, BellSouth News Release entitled: “BellSouth Achieves DSL Subscriber
Target for 2002, Completes Year With More Than 1,000,000 DSL Customers” — attached
hereto as Exhibit E. BellSouth claims a 64% growth rate of DSL customers. See Exhibit E, 1%
9. At year-end o {2003, BellSouth h ad acquired approximately 1.46 million D SL s ubscribers.
See January 22, 2004, BellSouth News Release entitled: “BellSouth Reports Fourth
Quarter Earnings” — attached hereto as Exhibit F. BellSouth claims it added 126,000 net
DSL customers in the fourth quarter of 2003. See Exhibit F, 4" 9, under caption
“Communication Group.”

BellSouth’s own statements (i.e. party opponent admissions) demonstrate that CLECs
presently cannot compete for 1.5 million of BellSouth voice customers or voice customers with
BellSouth’s wholesale DSL. This number grows on a net basis by 125,000 customers per quarter.
By the end of 2004, this translates into 2 million “high spending” customers that CLECs cannot

compete for because of BellSouth’s anti-competitive policy.



BellSouth is not prejudiced by the introduction of its own filings in Federal Court and
the FCC, nor its own statements found on BellSouth’s website. Again, the magnitude of this
docket to Florida CLECs and consumers is great, as this docket can result in the elimination of
UNE-P in certain markets. This proceeding must account for a full hearing on the merits.
BellSouth witness’ Dr. Aron and Mr. Stegeman state that CLECs can compete for “all”
customers with voice service on a wire-line phone. Exhibits B, C, D, E and F are being filed to
impeach this assertion. BellSouth’s existing policy and intent is to deny CLEC access to 1.5
million voice customers presently and to deny access to 125,000 customers new voice customers
each and every quarter. Fairness dictates that the se exhibits should be accepted and placed in the
record to impeach the input values used in the BACE model and the testimony by Dr. Aron and
Mr. Stegeman.

Conclusion
The enormous reacquisition success of Operation Sunrise coupled with the inability to
target ove'r 1.5 million high spending mass-market customers and the inability to target 125,000
new voice customers each and every quarter fundamentally undermines the practical use of the
BACE model. No prudent investor would provide capital with these market realities.
WHEREFORE, Supra respectfully requests that this Commission accept these late filed
exhibits and allow them to be placed in the record and allow them to be used for impeachment

purposes at the hearing.



Respectfully submitted this 19" day of February 2004.

SUPRA TELECOMMUNICATIONS
& INFORMATION SYSTEMS, INC.
2620 S.W. 27" Averue

Miami, Florida 33133

Telephone: 305.476.4248

Facsimile: 305.443.1078
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APPEARANCES:

NANCY WHITE, ESQUIRE, AND JAMES MEZA, III, ESQUIRE, 1
West Flagler Street, Suite 1910, Miami, Florida 3313
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400, Tallazhassee, Florida 32301-1556

On behalf of BellScuth Telecommunications, Inc.
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ADENET MEDACIER, ESQUIRE and JORGE CRUZ-BUSTILLO,
ESQUIRE, Supra Telecommunicaticns & Informaticn Systems,
Inc., 2620 S.W. 27th Avenue, Miami, Florida 33133-3005
On behalf of Supra Telecommunications % Information
Svstems, Inc.

LINDA H. DODSON, ESQUIRE, Florida Pubklic Service
Cocmmission, 2540 Shumard Oak Boulevard, Tallahascses,
Florida 32399-0850
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On April 18, 2003, Supra Telecommunications and Information
Systems, Inc. (Supra) filed an Emergency Petition for Expedited
Review of BellSouth Telecommunications, Inc.’s (BellSouth) $75 Cash
Back Promotion and Investigation into BellSouth’s Pricing and
Marketing Practices. On May 5, 2003, BellSouth filed its Answer to
Supra’s Emergency Petition.

On June 9, 2003, Supra filed for leave to amend its petition,
attaching its Amended Emergency Petition alleging BellSouth’s
violation of 47 U.S.C. Section 222 and Florida Public Service
Commission peolicies regarding the use of wholesale information in
retail marketing. In its original petition, Supra alleged that
BellSouth’s $75 Cash Back Promotion violated Florida law and that
BellSouth was alleqgedly using carrier-to-carrier information for
marketing purposes in violation of 47 U.S5.C. Section 222(b) and
Secticon 364.01(4) (g), Florida Statutes. 1In its Amended complaint,
Supra removed the allegations regarding the $75 Cash Back
Promotion, stating that the purpose of the amendment is to narrow
the focus of its petition to issues involving violations of 47 USC
§ 222, Section 364.01(4)(g), Florida Statutes, and Commission
policy. This removed the anti-competitive elements of Supra’s
complaint.

On June 12, 2003, BellSouth filed a Motion for Continuance
and/or Rescheduling to extend the date of the hearing. ©On June 17,
2003, by Order No. PSC-03-0721-PCO-TP, Supra was granted leave to
amend its petition. On the same date, Order No. PSC-03-0718-PCO-
TP, the Order Establishing Procedure, was issued. Supra also filed
its response <to BellSouth’s Motion for Continuance and/or
Rescheduling on June 18, 2003.: BellScuth’s Motion for Continuance
was denied by Order No. PSC-03-0763-PCO-TP, issued on June 25,
2003.

On June 20, 2003, BellSouth filed its Answer to Supra’s
Amended Petition and a Partial Motion to Dismiss. ©On June 24,
2003, Supra filed its response to the Partial Motion to Dismiss.
This was considered and deferred at the August 5, 2003 Agenda
Cenference. On June 30, 2003, Supra filed a Motion for Leave to
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on oJuly 16, 2003, BellZouth filed a Motion for Zxtsnsicn oI
[ime requesting a three day extsnsion of time, or until July Z5%,
200z, to file its rebuttal testimony. By Commission Order PSC-03-
054C-PCO-TP, issued July 21, 2002, the Commission granted
3=zll5outh’s extension of time to file rebuttal testimony ana first
oraer modifying orxder establishing procedure.

On August 11, 2003, the Commission issued Prehearing Qrder No.
PSC~03-0922-PHO-TP. A hearing was conducted on August 29, 200Z.
Alsc on the same date, the Commission issued Order No. PSC-03-0981-
PCG-TP, which denied BellSouth’s Motion to Strike David Nilson’s
Supplemental Testimony on page one, lines 15-23 and page two, lines
1-14, relating to Exhibit DAN-6. In addition, BellSouth’s Motion
to Strike David Nilson’s Supplemental Testimeony was granted with
respect to Bates Stamped Nos. 798-840 of DAN-7.

This Order addresses Supra’s Amended Emergency Petition
alleging BellSocuth’s violation of 47 U.S.C. Secticn 222 and Florida
Public Service Commission policies regarding the use »f wholesale

information in retail marketing.

1T. JURISDICTION

Federal courts have ruled that a state agency is not
authorized tc take administrative action based solely on federal
statutes. Curtis v. Tavlor, 648 F.2d 946 (5th Cir. 1986). Statse
agencies, as well as federal agencies, are only empowered by the
statutes pursuant to which they were created. Louisiana Public
Service Commission v. FCC, 476 U.S. 355, 374, 375 (1986); Florida
Public Service Commission w. Brvson, 569 So.2d 1253, 1254-1255
{Fla. 1990); Charlotte Ccunty v. General Development Utalities,
inc., 653 So.2d 1081, 1082 (Fla. 1st DCA 1995).

Hewever, the U.S. Supreme Court, in FERC v. Mississippi, 45¢

U.s. 742 (1982), also recognized that the effzct of federal and
state leglslation is often intertwinea and requires that stace
agencies act in accordance with laws mandated by Congress’s vision

vhen implementing similar state law. Thus, to the extent we neesd



rue and 3pply the federal provision in order to make sure
‘sion under state law does not conflict, we can and should
maks such an anzlysis of federal law. See Testa v. Katt, 330 U.S.
38€ (1947); sez zlso Bernice Richard v. Rosenman Colin Freund Lewis
&  Cohen, 1935 U.S. Dist. LEXIS 15483 (S.D.N.Y. 1985)
(interpretation of federal law does not invariably raise a
substantial question of federal law); and Petersburg Cellular
Partnershipo d/b/a 360° Communications v. Bd., 205 F.3d 688 (4th
Cir. 2000) (state commission may not take action in an area where
Congress has demonstrated a desire for the federal government to
act, because it would promote conflicting patchwork of [state and
federal] requirements “that the Act was designed to eliminate.”)

Section 222 of the Act, which was included as part of the 1996
Federal Telecommunications Act, does not recognize a role for state
commissions in the enforcement of the provision, unlike other
provisions of the Act!. 47 U.S.C. Section 222(b) reads as follows:

CONFIDENTIALITY OF CARRIER INFORMATION. - 2\
telecommunications carrier that receives or obtains
proprietary information from another carrier for purposes
of providing any telecommunications service shall use
such information only for such purpose, and shall not use
such information for its own marketing efforts.?

We are not aware of any instance in which this Commission has
asserted jurisdiction to enforce an alleged violation of the 1996

!The Faderal Telecommunications Act of 1996 {Act) provides a jurisdictional
scheme of “cooperative federalism.” In the Act, Congress has specifically
designat=a areas in which it anticipates that state commissions should have a
role. BSome of the areas in which Congress has either specifically stated, or
reccgnized, that state law may be affected, are Sections 252(b) (1), 252(b) (4) (c),
261(b) and {¢), 230(d)(3), 251l(e)(l); 252(d)(3), 252(e}(3), 253(b) and (c),

294 (2).

“Howavar, in Comments of the Florida Public Service Commission Regarding

Telecormunicat:ons Carriers’ Use of Customer Proprietary Network Information and
Dther Customer Information, dated October 7, 2002, Dockets 96-115, 96-149, and
00-257, =he PSC agreed with FCC Chairman Powell when he commented that “states
contrinus o be uniguely positioned to assess the proper scope of CPNI use and may

zdopt more stringent notification requirements . . . .” The PSC emphasized that
thz florzaa Legislature has already taken steps to address this issued in the
sercenb Tf I=ertizn Ioe.’3(12), Florida Statutes.



~lT Lrnoany glTuszTiin oin owhich it could act alzo clein sTane
autnLrit Zor decina so

Sugpra =liz=s on Zommission Qrder Ho. EPFESC-23-0573-rof-TF,
issuosd May 9, 2003, in Dcocket No. 030200-~TP, and Order tle. PSCT-33-
D726-70F-TP, 1ssued June 19, 2003, in Docket !o. 02125Z-TP, which
reaziirmed the Commission’s finding in Order No. PSC-02-0875-PAA-
TP, issued June 28, 2002. We agree with Supra’s reliance on these
orders, but emphasizes that, in both dockets, we kas=d ocur decisicns
cniy on the brcad zuthericty granted under Ssction 364.01:4) (g),

Flcrida Statutes, *o prevent anticompetitive behavior.

In addition, zhe FCC has stated, in FCC Order 03-42 at 2%,
that states are not precluded from taking actions under state law
so long as those actions are consistent with 7CC rulss. Sse zalso
FCT NZ2-214, 17 FCC Rcd. 14860 at 969 (wherein the FCC stated thaz
it will onlyv preempt state law when the regulation would interfers
with FCC authoritv}. The Florida Legislature has alsc authorized
us to employ procedures consistent with the Act. See Section
120.30(13)¢(d), Flcrida Statutes.

Pursuant to Secticon 364.285(1), Florida Statutes, we are
authorized to impose upon any entity subject to our jurisdiction a
penalty of not mcre than $25,000 for each day a viclation
continues, 1f such =ntity is found to have refused to comply with
or ¢c have willfully violated any lawful rule or crder of this
Commission, ¢r any provision of Chapter 364, Florida Statutes, or
revoke an; certificate issued by it for any such vioclation.

Based on the above, we find we cannot provide a remedy
(federal or state) for a violation of 47 U.S.C. §222(b). If
however, the conduct at issue also constitutes anticompetitive
behavior as prohibitsed by Section 364.01(4) (g), Florida Statutes,
we may impose penalties as provided in Section 364.285, Florida
Staetutss, for the 7iolaticn of state law. In order to ensure that
our decision under state law does not conflict with the federal
prcvlsion, we may interpret the federal provision and apply 1t to
the facts of this case. Findings made as a result of such federsal
law analysis would not, however, be considered binding on the FCC
or =zny court having proper jurisdiction to hear and remedy
complaints regarding violations of Section 222 of the Act.

ZIT.  ITrarirg cf wholesale inrormati-n with r=2-33i1 operztlions




rmation is information that BellSouth has in its
auss 1t provides services to other carriers that
s to end user customers. Both parties in this
et =zgree that BellSouth cannot share wholesale, or carrier to
carrier, intormation with its retail marketing operations in order
to trigger marketing reacquisition efforts. The primary question
for Supra in this docket, which will be addressed in Section V, is
whether the information BellSouth receives on a Supra local service
request (LSR) (which indicates a customer is switching carriers
from BellSouth to Supra), remains wholesale information even after
the customer switch is complete.
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Supra, in its opening statement at hearing, acknowledged the
prohibition on use of wholesale information by stating “BellSouth
cannot share information from its wholesale side to its retail
side.” BellSouth recognized the prohibition on use of wholesale
information in witness Ruscilli’s direct testimony, stating:

The Commission determined in its June 28, 2002 order in
Docket No. 020119-TP, that BellSouth is prohibited from
sharing information with its retail division, such as
informing the retail division when a customer 1is
switching from BellSouth to an ALEC. (See FPSC Order No.
PSC-02-0875-PAA-TP at page 21). More recently in its
June 19, 2003 Order in Docket Nos. 020119-TP, 020578-TP,
and 021252-TP (“Key Customer Order”), the Commission
reaffirmed its previous finding when it examined
BellSouth's policies concerning Customer Proprietary
Network Information (“CPNI”) and use of wholesale
information, concluding that it was ™“satisfied that
BellSouth has the appropriate policies in place.”. (See
FPSC Order No. PSC-03-0726- FOF-TP at page 47)

We believe it is important to distinguish customer proprietary
network infermation (CPNI), from wholesale or carrier-to-carrier
information. BellSouth witness Ruscilli differentiates the two in
nis rebuttal testimony, stating:

Customer Proprietary Network Information or CPNI as
defined in Section 222(f) (1} of the Telecommunications
Act of 1996, means “(A) information that relates to the
quantity, technical configuration, type, destination, and



in the bills pe <
one exchange service or telephone toll sew“i:e
ed bv a customer of a carrier; except that such
term does not include subscriber 1list information.”
herefore, the phone number and address information of 3
zustomer is not CPNI. However, information pertaining te
the features the customer has on their line is CPENI.

Wholesale information, on the other hand, is information
that BellSouth has in its possession because it provides
services to other carriers that provide sesrvices to =nd
usser customers.

Th=s FCC has addressed the wuse of CPNI and whol=ssals
information when winback act:vities are initiated and explains that
winback marketing can involve two types of marketring. In Order FCC
80-2253, released September 3, 1992, at 9 64, the FCC stated:

... "win-back” can be divided into two distinct types oi

marketing: marketing intended either to (1) regain a

customer, or (2) retain a customer. Regaining a customer

applies to the marketing situation where a customer has
already switched to and is receiving service f£rom another

provider. Retention marketing, by contrast, refers to a

carrier’s attempts to persuade a customer to remain with

that carrier before the customer’s service is switched to
another provider.

For purposes of this docket, we will only concentrate on the
marketing situation in which BellSouth attempts to regain a
custcrmer lost to Supra, in other words, when the transition to
Supra is complete. During cross sxamination by BellSouth, witness
Nilson was asked 1f Supra was alleging that BellSouth targets

througn direct mailings or thrcugh leads, customers who have
pending orders. He replied, “Hot in this docket sir.” Thsreiore,
retenticn marketing is not an issue in this docksat.



n a number of orders. In Order FCC 99-223,
1299, at 9 69, the FCC states:

Some commenters argue that ILECs should be restricted
from engaging in “win-back” campaigns, as a matter of
policy, because of the ILECs' unique historic position as
regulated monopeclies. Several commenters are concerned
that the vast stores of CPNI gathered by ILECs will chill
potential local entrants and thwart competition in the
local exchange. We believe that such action by an ILEC
is a significant concern during the time subsequent to
the customer's placement of an order to change carriers
and prior to the change actually taking place.
Therefore, we have addressed that situation at Part
V.C.3, infra. However, once a customer is no longer
obtaining service from the ILEC, the ILEC must compete
with the new service provider to obtain the customer’s
business. We believe that such competition is in the
best interest of the customer and see no reason to
prohibit ILECs from taking part in this practice. Because
“win-back” campaigns can promote competition and result
in lower prices to consumers, we will not condemn such
practices absent a showing that they are truly predatory.

s addressed win-back marketing promotions to regain
released

The FCC again addressed “win-back” campaigns in Order No. FCC
released May 15,

02-147°,

about BellSouth’s marketing tactics,

2002.

In answer to commenters remarks
the FCC acknowledged state

commission actions and stated:

We find that, in the absence of a formal complaint to us
that BellSouth has failed to comply with section 222(b),
the winback issue in this case has been appropriately
handled at the state 1level, and that the acticns
undertaken by the state commissions and BellSouth should
be sufficient to ensure it does not recur. The Georgia
Commission issued an interim measure to prohibit
BellSouth from engaging in any winback activities once a

customer

datter

of

Joint

Applicaticn

by BellSouth Corporation,

switches to another local telephone service

Bellsouth

nc., and BellSouth Long Distance, Inc. for Provision of In-Region,
Ceorgia and Louisiana.,



crowvcrder Sinzts The Lecrgiz Commissicn 1sSsusd Tns
interim measurs, thns 3=orglia Commiss:on hes copsned z
crzcseaing o Lnvestidats the allegations submitted o
“he stats Zommission, and determined that the staff of
the Gecrgia Commission and the interested parties should
1evelop a cods 2f ceonduct for the industry While there

ry.
nave peen no formal complaints against BellSouth on this
issue in Lecuisiana, the Louisiana Commission ordered
BellSouth to abstain from any winback activities for
seven days aftser a customer switches to another local

telephone service provider, prohibited BellScuth's
wholesale diwvisions from sharing information with its
retail division, and prohibited the inclusion of

marketing infcrmation in the final bill sent tec a
customer that nhas switched providers.

t should be noted that the interim measure discussed in the abcve
aragraph, which the Georgia Commission i1ssued to prohibit
ellSouth from engaging in any winback activities cnce a customer
switched to another service provider, was a 7-day waiting
od. The FCC also addressed retention marketing and the use of
and wholesale information in FCC Order 03-42, issued March 17,

, at § 27-28, stating:

We clarify thaz, to the extent that the retail arm of an
executing carrier obtains carrier change informatiocn
through its normal channels in a form available
throughout the retail industry, and after the carrier
change has been implemented (such as in disconnect
reports), we do not prohibit the use of that informaticn
in executing carriers’ winback efforts. This 1is
consistent with our finding in the Second Report and
Order that an executing carrier may rely on 1its own
information regarding <carrier changes in winback
marketing effcrts, so long as the information is not
derived exclusively from its status as an executing
carrier. Under thece circumstancss, the potential for
anti-competitive behavior byv an executing carrier 1is
curtailed because competitors havs access toc eguivalent
information feor use in their own marketing and winback
operations.



We =mphasize that, when engaging in such marketing, an
executing carrigr may only use information that its
r=zall operations obtain in the normal course of
business. Executing carriers may not at any time in the

carrier marketing process rely on specific information
they obtained from submitting carriers due solely to
their position as executing carriers. We reiterate our
finding in the Second Reconsideration Order that carrier
change request information transmitted to executing
carriers in order to effectuate a carrier change cannot
be used for any purpose other than to provide the service
requested by the submitting carrier. We will continue to
enforce these provisions, and will take appropriate
action against those carriers found in violation. In
addition, we note that our decision here is not intended
to preclude individual State actions in this area that
are consistent with our rules.

These orders clearly 1indicate that wholesale information
recelved by BellSouth cannot be shared with its retail division.
By Order No. PSC-(02-0875-PAA-TP, issued June 28, 2002, in Docket
No. 020119-TP, In _Re;: Petition for Expedited review and
cancellaticn of BellSouth Telecommunications, Inc.’'s Key Customer
promotional tariffs and  for investigation of BellSouth’s
promotional pricing and marketing practices, by Florida Digital
Network, Inc., we agreed with the FCC’s finding, stating:

...BellSouth’s wholesale division shall be prohibited
from sharing information with its retail division, such
as informing the retail division when a customer is
switching from BellSouth to an ALEC.

By Order No. PSC-03-072¢-PAA-TP, issued June 19, 2003, in
consolidated Docket Nos. 020119-TP, In Re: Petition for Expedited
review and cancellation of BellSouth Telecommunications, Inc.’s Key
Customer promoticnal tariffs and for investigation of BellSouth’s
promoticnal pricing and marketing practices, - by Florida Digital
Network, Inc., 020578-TP, In Re: Petition for Expedited review and
cancellation of BellSouth Telecommunications, Inc.’s Key Customer

prcmoticnal tariffs by Florida Competitive Carrijiers Asscciation,
and 02125Z-TP, In Re: Petition for Expedited review and
canczllation or suspension of BellSouth Telecommunications, Inc.’s




= \sTimex caroti o dio=so I271S002, be Tloroas ToanTia cletwerd,
nz., w2 afiirmed that Iinding by stating
We nzve suaminad ZellSouth’s policies concerning CTZNI and
ase of wholesals infcormation, and are satisiied that
2ell3cuth has the apprepriate pelicias in  place.
Hcwever, we arff-rm our finding contained :1n Order llo.

PSC-32-0875-PRA2-TP, 1issued June 28, 2002, prohibiting
BellSouth’s whol=ssale division from sharing information
with its retail division, such as informing the recail
division when a customer is switching from Bell3outh to
an ALEC. That __ndlng by us was not protested.

We pbelieve that these findings, in these Orders, are supported
ov both federal and state law. Not only is sharxng of information
oronibited by Section 222 of the federal Act, it also appears to
present a barrier to competition as prohibited by state law.

Both parties agrze that Bell3outh cannot share wholesale, or
carrier-to-carrier, information with its retail marketing
operations in order o trigger marketing reacquisition efforts.
Therefcre, we affirm our findings in Order PSC-02-0875-PAA-TP,
issued June 28, 20C2, and Order PSC-03-0726-FQF-TP, issued June 19,
2003, which prohibit BellSouth’s wholesale division from sharing
information with its retail division.

IV. BellSouth cannot share wholesale information with in-house or
rthird-ocarty marketsrs.

Both parties agree that BellSouth cannot use wholesalsz
information to furnish leads to its in-house and third party
marketars. BellSouth witness Ruscilli addresses whether BellSouth
uses wholesale information to furnish leads to its marketers in his
direct testimony, stating:

BellSouth’s wholesa le operations do not provide leads to
its rertail opera ions. Any information wused by
BellSouth’s retezil operations to develop lists of former
customers that are p tentially =ligible for promotional
offerings are okt ed from retail infeormation scurces -
not wholasale scu

fﬂ



3¢cth partiss agrse >n how the information regarding a customer
charnge »f provider Zrom BellSouth to Supra is provided through
BeilScutn’s 0SS systsm for purposes of winback marketing to regain
s customer. The remaining question, which is addressed here, is

whether the information that is relayed to BellSouth in-house
marketing, or outside third-party marketers, is wholesale or retail
information. In this section we will 1limit the scope of its
discussion to the question as to whether BellScuth can share
wholesale information with in-house or third-party marketers.

The third sentence of paragraph 28 of FCC 03-42 contains the
pertinent verbiage relating to this issue:

..carrier change request information transmitted to
executing carriers in order to effectuate a carrier
change cannot be used for any purpose other than to
provide the service reguested by the submitting carrier.

We believe the FCC, by this order, clearly indicates that
wholesale information cannot be used to furnish leads and/or
marketing data to its in-house or third-party marketers to initiate
winback activities to regain a customer.

As noted above, both parties agree that BellSouth cannot use
wholesale informaticn to furnish leads to its in-house and/or
third-party marketers. We believe this position conforms with
paragraph 28 of Order FCC 03-42, and Commission Orders PSC-02-0875-
PAA-TP, and PSC-03-0726-FOF-TP. Therefore, we find that BellSocuth
shall not be allowed to use carrier-to-carrier information,
acquired from its wholesale 0SS and/or wholesale operations, to
furnish leads and/or marketing data to its in-house and third party
marketers.

V. BellSouth’s Use of Wholesale Information

Supra 1s alleging that BellSouth 1is wusing wholesale
information to furnish leads and/or marketing data to its in-house
or third-party marketers. Witness Nilson states:

The questions raised in this docket (i.e. Docket No.
030349-TP) are guite different from the Key Customer
Tariff Docket. This docket involves a specific admitted
“practice” - nct addressed in any way in the former



¥oZa3T - in uniczh 32lifouth’s larketing Informatiin
SdaprIrt ITMEISY groups (1) atilizes ainmZormation thas
SLLEINatss Zrem i zarrier chanys request Local Servics
regusst  “LSR” for purposes Of triggering marke:
retvsncion effcrrvs, and (2) then sharss that sams
information with an outside third party for market

T e
rztantion 2fforts. The question is whether this admittad
prazztice is legal. '
any wWay in the Key Zustomer Tariff Docket.

=
up
g
(03]
£
=
o
0]
T
[N
Q
ol
b
o)
0n
I}
o}
ct
fu
0,
Q.
H
)]
0]
)]
)]
a8
|—A
|

For =zfiiciency purposes, we will breakdown this issue intc Zour
categories: A) BellSouth’s Competitive Local Exchange Ccmpany
(CLEC) ordering system; B) Operation Sunrise; C) Supra’s Complairnt:
and D} the Second Sweep Incident of Sharing Wholesale Informzticn.

a. BellSouth’s CLEC Ordering Svs*em

To address this issue, a basic understanding of BellS:cuth’s
085 system for CLEC crdering is necessarv. It is important to ncte
that Supra is not suggesting that BellSouth does not provide non-

discriminatory access to its 0SS systems. In an August 22, 2003,

deposition of Supra witness Nilson, BellSouth asked if i=
Supra's vosition in this case that BellSouth is not providin
nendiscriminatory access to its 0S8S. Witness Nilson rerlis
“that's not the purpose of this testimony. The purpose of zhi
testimeny was to provide background information so that reopl
could understand the way orders flow. I'm not making a claim >f
discriminatory or nondiscriminatory access or parity or anythinz
of that nature.”

G2

BellSouth witness Pate describes what an 0SS system invclives
in his rebuttal testimony, stating:

€ Pederal Communications Commission(“FCCZ”) has defined
S “as consisting of pre-ordering, ordering,
ovisioning, malntenance and repair, and billing

o
ormation. 0SS includes the manual, computerized, and
cmated systems, together with associated business
cesses and the up~to-date data maintained in thoss
stems ... Specifically, the Commission identified the
1ve runctions of O0%S that incumpent LECs must maks

svalleble to compatizirs on an anfunaled basis: pre-



LA

~rdsring, ordewlng, provisioning, repair and maintenance
ana biilling.”

The following «copy of Supra Exhibit 15 is a visual
epresentation of BellSouth’s CLEC ordering system that was
resented and used at the August 29, 2003, Commission hearing. "“R”
epresents BellSouth’s retail operation, while ™“W” represents
lloouth’s wholesale operation. This exhibit demonstrates the

pr
B
£ of a CLEC LSR order.

2
1s

1. LOCAL EXCHANGE NAVIGATICN SYSTEM (LENS) - When Supra places
an order to switch a customer from BellSouth to Supra, an LSR
is typically placed in LENS. For conversions from BellSouth
to Supra over resale or UNE, a single C order is used. A
single C order is a non-complex change order developed by
BellSouth and used by the wholesale community for resale or
UNE-P conversions in lieu of having to initiate separate
discennect (D) and new (N) orders. Supra uses the single C

-3 BellScuth Retail - -) BellSouth Wholesale o
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AN STANTEDSS B CRUATION WAREHOUSE
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conversion order process approximately 99 percent of the time.
The other one percent of orders are usually complex orders
which are handled through BellSouth’s local carrier service
center (LCSC). The LCSC handles CLEC orders which are
submitted manually, along with electronically submitted LSRs
that fall out during the electronic ordering process and need
manual intervention. All LSRs submitted via LENS are routed
frem LENS to the service gate gateway (SGG) which performs



stm= nign l=avel =dizTs, tnen T3> th: laos:z:l =servics Csguass
couztsr (LEBr: 4hich sends :t o tis 1o0as =xchangs arzering
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2. Local Exchance Qrdering Svstem (LEZY - Accurate and

complete non-LNP and non-Digital Subscriber Line (DSL) LSEs
fl>w mechanically to the LEO system. The LEQ system receives
thz LSR and mechanically performs edit checks to det=armine if
all —he required fields have be=n correctly pepulated. If the
LSR fails the edit checks in LEQO, it will be returned to the

CLET via the applicable interface as a fatal reject. Fatal
rej=cts are errors that prevent an LSR from being prccessed
further. The CLEC receives a fatal error notificatien that

contalns an error code and an English-language description of
the fatal reject. If an LSR passes LEO’s zdit checks, it then
will mechanically "“flow” from LEO to the local exchange
sexvice order generator.

3. Iocal Exchange Service Order Generaior (LESOGY - LESC
performs further checks for errors and provides manual Tallout
for LSRs that cannot be mechanically handled. If the LSR

contains an error or errors, or if it is not a candidate for
mechanical handling, it will not flow-threough to Service Order
Communications System (SOCS).

If an LSR is “passed” by LESOG, LESOG will mechanically
transform the LSR into the service order format that can be
accepted by the S0CS and by the other downstream BellSouth
systems through which BellSouth’s own service orders, as well
as CLEC orders, are processed. From LESOG, the CLEC service
order flows to and 1is accepted by S0OCS without any manual
intervention. '

4. Service Order Communicaticons Svstem (SQCSY - SOCS is
responsible for the collection, storage, and distribution of
service orders, either CLECs’ or BellSouth’s, to all user
departments, including service order-driven mechanized
systems. S0CS is an on-line syvst sed by many departments
TCc process service orders. In addition to the SOCS onlin
programs, the S50CS daily ofi-iin= cycle performs data ba

maintenance and report generatic CTicons nNecessary

administer the panding ordexr fil=s. Thz massr “unctions If ©
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off-line precgrams are to purge completed and canceled orders,
creats statistical and administrative reports, and create
service order files for other mechanized systems. BellSouth
belisves ‘t is important to note that SOCS is the common point
of entry intc the BellSouth 08S for provisioning of service
orders by bcth the BellSouth retail units and the CLECs.

SOCS receives service requests from BellSouth retail
operations and from the CLECs. BellSouth’s retail operations
use the Regional Negotiation System (RNS) for most types of
residential service requests, and the Regicnal Ordering System
(ROS) for business customers.

Service requests submitted via RNS and ROS are handled
similarly to the way CLEC requests are handled. In both
systems, pre-order transactions are performed to validate
addresses, calculated due dates, determine available products
and services, reserve telephone numbers or circuit IDS, and
perform loop qualification. For its own business needs,
BellSouth also obtains end user credit information and
customer profile information so that the service
representative can determine the best product mix to cffer the
end user. A CLEC can, likewise, perform similar functions
with its end user customer. Upon completion of gathering all
the necessary information for submission of a service request
and basic edit validations are “passed”, ROS/RNS mechanically
transforms the request into the service order format that can
be accepted by SOCS and by the other downstream BellSouth
systems for provisioning. At the time SOCS accepts the
request, whether it be from a CLEC or BellSouth retail, the
request 1s considered to be a completed order and the
provisioning process begins.

5. Service Order Activation and Control System (SOAC) - SOCS
communicates the order with the SOAC, which manages the
service order process with respect to the specialized systems
that design and activate network-based services, assign
facilities, maintain central office inventory, and manage
customer account information. In doing so, SCAC directs each
service order through all steps necessary to complete the
order and provision the service.
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the service, z
r sz whizn 1s locatsad on the -
sicas of Bell3cuth’s operation, so that Bell3cuth’s retzail

er = records will be updated to process a final bil
anit so that a new record will be established tc bill the
acquiring CLEC.
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b. DFERATION SUNRISE

Operation Sunrise, or Sunrise, is a program of activities that
was developed py BellSouth’s consumer marketing to address three
specific areas: (1) retail residential local service reacguisition;
(2) residential local toll reacquisition; and (3) retail
residential product or feature reacquisition. Beginning in the
fall of 2002, BellSouth has alsc used Operation Sunrise for
residential interLATA long distance reacquisiticn.

BellSouth’s marketing information systems organization :MKIS,,
through Operaticn Sunrise, provides marketing support in terms of
list management and distribution for target marketing. MKIS is an
organization within BellSouth that supports the marketing
organization by providing various statistics and information about
the sales performance .of various BellSouth retail products and
services. MKIS tracks information such as retail line leoss, the
ordering and cancellation by BellSouth retail customers of wvarious
products and services, and numerous other retail data that assist
the Marketing organization in creating products and services that
appeal to customers.

When an end user's local service 1is disconnected £from
BellSouth for any reason, a disconnect or change order is
gen=arated. In the case of a CLEC converting a2 BellScuth retail
customer to the CLEC, the disconnect or change order originates
from the CLEC's LSR, which is sent to BellSouth either manually or
alectronically. In the case of a BellSouth retail customer calling
to disconnect his or her service, an abandoned station, a retail
customer's nonpayment of his account, or numerous other reasons,
the disconnect crder originates from BellSouth's retail operations.
in either case, & specialized reason code is assignad to each
order.



Fcr an LSR zent by a CLEC, the disconnect or change order and
tne appropriate disconnect reason code are generated electronically
py BellSouth's 0S3 or generated by the LCSC if the CLEC has sent
~hs LSR manually. For a retail customer who has called BellSouth
to discecnnect service, the reason code is assigned by the retail
customer service agent who handles the call. Regardless of origin,
this reason code indicates why the disconnection occurred, if
Xnown.

Each night, SOCS creates an extract file of all orders from
the preceding 24-hour period. Also each night, various types of
orders - including retail and wholesale disconnect orders and
orders of other types - are harvested from this extract file and
downloaded into a database called the Harmonize database.

Once each week, completed residential orders from the
preceding seven days are downloaded into a temporary table known as
the Operation Sunrise temporary table. If an order has not
completed or is not associated with a residential account, it is
not downloaded into the temporary table. Next, Operation Sunrise
eliminates all orders except disconnect (D) and single C (or
change) orders. At this point, the temporary table contains all
orders in SOCS from the previous seven days that involve completed
disconnections of residential retail service - both CLEC-initiated
disconnections and those initiated by BellScuth’s retail
operations.

Next, Operation Sunrise eliminates from the temporary table
orders that do nct have disconnect reason codes, and orders that
have certain retail-inserted disconnect reason codes indicating
that the disconnect was for a reason other than a switch to a
competitror. What remains is a pool of disconnect orders with no
disconnect reason codes. BellSouth presumes that all of these
remaining orders are competitive disconnections; in reality, some
of them are, Dbut others are non-competitive retail-initiated
disconnections.

Next, Operation Sunrise copies into a permanent table in the
Sunrise database certain data from each remaining disconnect order:
the NPA, the NXX, the line, the customer code, and the date the
data was extracted from SOCS. The temporary table is then purged
cempletely. At this point, all information contained in the
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2 data In The permansnt 3Sunris=2 zable, Operatizn

Surr_ze2 matches =ach disconnect order to a former BellSouth

EY Service record. The customer service recocrd, which is

ly a snapshct extract Zrom the CRIS database, shows the last

ation BellScuth had concerning the customer’s name, address,
and subscribed-tc services before the disconnection occurred.

P . 3 LR
Thar, using =h

Once the inrformation from the permanent Sunrise table is
ratched with the CRIS snapshot data, it is put in a target table
“here leads are generated. Operation Sunrise uses that informatiocn
o generate leads for the retail marketing organization, which, in
n, are sent to third-party vendors.

The BellSouth records sent to the third-party 7endors incluas
the former BellScuth customer’s name, billing address, working
telephone number, account number, language preference, NPA state
code, and, in scme cases, a product availability indicatecr,
gecgraphical indicator, and a feature spend calculation, along with
dirsctions instructing the vendor what letter or marketing piecs
should be sent teo zhat former customer and when it should be sent.

Once the abovs process is complete, Operation Sunrise conducts
a seccnd sweep of the Harmonize Database to identify D orders
containing certain retail noncompetitive disconnect reasons codes,
such as NF (No Further Activity), CO (Competition), and AS
(Abandoned Station), which were previcusly excluded in the first
swee addressing competitive disconnects. Once identified,
Operation Sunrise sxtracts the selected D order information into
the empty temporary table. From the temporary table, Operation
Sunrise then extraccts the following service order information and
places it in the permanent candidate table: retail noncompetitive
disconnect reason code, NPA, NXX, line, customer code, and the
order completion date. The temporary table is purged again and t-=
information in the permanent candidate table is matched against the
CRIS snapshot of r=tail customer data, and leads are generatad.

c. Supra Complaint
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1 vs Line Loss Reports; 2) Supra Evidence of Alleged

Irformation

hclesals Informaticn Sharing - BellSouth Mailings; 3) Local Toll
Feazguisition; 4) Business Customer Reacquisition; and 5) Wholesale
vs Retail Information.

l. Operation Sunrise Information vs Line Loss Reports

BellSouth maintains that the information obtained from
Operation Sunrise is comparable to the information received by
CLECs through the Performance Measurement and Analysis Platform
(PMAP) Line Loss Notification reports. The Line Loss Notification
reports provide notification to CLECs that they have lost an entire
account or portion of an account. The reports contain a Disconnect
Reason code for each account providing an indication to the losing
carrier of the reason for the disconnect or partial disconnect.

The Line Loss Notification reports post daily, except Sunday,
to the CLECs’ individual Internet web pages and contain only the
individual CLEC's accounts. BellSouth asserts that the PMAP line
loss report actually provides more information than Sunrise
provides, since it provides the name of the customer and
specifically notifies Supra that they lost a customer to another
carrier.

Supra agrees that the PMAP line loss report provides it with
a list of customers that have disconnected service from Supra, but
it stated that, although it could, it does not use the PMAP line
loss report tco identify potential winback targets. Supra believes
that when it comes to form, the information that is available to
them in PMAP is not substantially different on a technical basis
than what BellSouth has available to it in its Sunrise table.
Under Supra’s interpretation of FCC rules and orders, it believes
it could use the fact that it received notice through PMAP that it
lost a customer for winback purposes, but BellSouth can’t use the
notice it receives from Operation Sunrise for winback purposes.

The FCC addressed the use of wholesale information for winback
purposes in FCC Order 03-42, issued March 17, 2003, stating:

We clarify that, to the extent that the retail arm of an
exXecuting carrier obtains carrier change information
through 1its normal channels in a form available
throughout the restail industry, and after the carrier



2ye nas kesn implemsnt=d .such 2z in disccnnsct

sporTs), we do not prohibit —ns use 2 trat informatiin

ir. =2uscuting carriers’ wWinRacr . This .=
consistent with our finding in the Zecond ERepcort and
ord that an e:ecuting carrier may rely on its own

<
rder

infcrmation regarding carrier changes in winback
arketing efforts, so long as the information 1s nct
derived exclusively from 1its status as an executlng
carrier, Under these circumstances, the pctential r
anti-competitive behavior by an executing carrier 1is
curtailed because competitors have access to equivalent
information for use in their own marketing and winback

operations.

We emphasize that, when engaging in such marketing, an
executing carrier may only use information that 1its
retail operations obtain in the normal course of
business. Executing carriers may not at anv time in the
carrier marketing process rely on spec:fic information
they obtained from submitting carriers due solely to
their position as executing carriers. We reiterate our
finding in the Second Reconsideration Order that carrier
change request information transmitted to executing
carriers in order to effectuate a carrier change cannct
be used for any purpose other than to provide the servics
requested by the submitting carrier. We will continue to
enforce these provisions, and will take appropriate
action against those carriers found in violation. 1In
additicn, we note that our decision here is not intended
to preclude individual State actions in this area that
are consistent with our rules.

A discussion was held at hearing regarding the phrase “in a
form available throughout the retail industry” contained in the
first sentence of paragraph 27. Supra believes that “in ordsr for
it to be available throughout the reta:l industry, it would have to
be available to anyone who wanted to =ither acquire it or purchase
it 1f there was a charge for acquiring it and not be scmething that
was available to only one carrier like Supra.”

in a fcrm availabkle throughcut the
retzil industry” means that equivalant information is provided
throughout the industry, not exact infirmation.  Supra uould not



want 1ts PMAP report available to other carriers, just as BellSouth
would not want its Operation Sunrise information available to the
entire industry. As mentioned above, Supra believes the PMAP
information it receives is not substantially different than what
BellSouth receives from Operation Sunrise. We find that BellScuth
should be allowed to receive equivalent information regarding lost
customers just as it provides to the CLECs through the PMAP
reports.

2. Supra Bvidence of Alleged Wholesale Information Sharing -
BellSouth Mailings

In his direct testimony, Supra witness Nilson alleges that
three BellSouth mailings received by Supra employees show that
BellSouth is sharing wholesale information with its retail unit.

The first mailing is a notice from BellSouth Advertising and
Publishing Corporation (BAPCO) stating that BAPCO’s records
indicate that a change in telephone service has occurred, and
states that if the customer needs a directory, to contact them
through a special 800 number. A pin number is provided to identify
the customer needing the directory. Witness Nilson states that
this mailing was received on two occasions this year, once when his
Supra line was converted from resale to UNE, and once when his
number was placed in a list of lines scheduled for disconnection
for non-payment.

In response to the first mailing, BellSouth states that the
letter simply advises him of a automated toll-free number, along
with an order number and pin number that can be used to order
directories through an automated system. The letter was sent by
BAPCO, not BellSouth’s retail operations. BAPCO gets notification
of service orders for both BellSouth and CLEC customers that are
not true new connects, and these customers may or may not need
directories. In answer to Interrogatory No. 16 of staff’s second
set of interrogatories, BellSouth did state that BAPCC determined
that certain “C” orders were carrying an indicator in the directory
section that was interpreted as a request for directories.
Subsequently, BAPCO put a block on these “C” orders to prevent the
directory cards from being sent out to customers who did not need
direcrtories.
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cona mailing is 2 z=neral Esll 1=z
“le-ghbor”, offzring Be s an
sice Plan. Supra allsges that this letce
rney within a week 2f the attorney zcnver

outh. BellSouth responds that this lettar is <ypical of
an =ffort py BellScuth’s retail opsrations toc reacquire 3 customer
that has lert BellSouth for another local carrier, and believes
that there is nothing improper about the letter. It belisves that
it is =vidence that information is properly flowing from SOCS to
initiate disconnection of the customer from BellSouth’s retail
operations when the customer leaves BellSouth for another local
carrier.

The third mailing is a BellSouth winback letter which includes
& $75.00 cash back offer for signing up for the Ccmplete Choice
plan, along with a waiver of the local service connection fee.
Supra states that the customer that received this lettar has not
had a single change to his service, and nothing regarding his
service flowed through SOCS for 619 days. Supra believes that the
cnly way for BellSouth to know which lines are in service is to
broach the retail/wholesale barrier and exchange inrformat:on.

BellSouth responds to the third mailing by stating that
BellSouth may send winback mailings to former customers for a
period of months or even years, and that it is not unrealistic for
former BellSouth customers that left several years ago to be the
subject of reacquisition efforts.

Supra would like the Commission to require BellSouth to
personalize any winback mailing with the date of printing at the
same time the letter is printed for mailing. It believes a dated
letter would help to clearly identify when winback marketing
efforts are initiated.

BellSouth believes dating the winback letters is not
necsssary. It believes that ths 10-day waiting period before
winback marketing is initiated is sufficient to ensure that there
1s no issue with BellSouth undertaking winback activity orior to
the completion of a disconnect of BellSouth’s service.

testimony <that the Commission

it
om sending any sort of letter to former
s zfter thes switch is complets. By

Supra also suggests in
should orohibit BellSouth fr
customars for a period of 20-daw



Commissian Oruaer lic. PSC-03-0726-FOF-TP, the Commission
acknowledged BellSouth’s wvoluntary 10-day waiting period after a
customar has switched to a competitor, before winback marketing is
initiatsd. We see no sufficient evidence in the record as to why
the 10-day waiting period should be expanded to 90 days. Winback
campaigns can promote competition in the marketplace and result in
lower prices for Florida consumers.

After review of each of the mailings, our staff has found no
evidence contained in them which would suggest any violations of
the use of wholesale information. We find that BellSouth has
provided a satisfactory explanation for each of the mailings. We
also find that dating winback letters is unnecessary since winback
marketing cannot begin until 10 days after the transfer of the
customer is complete.

3. TLocal Toll Reacguisition

Supra alleges that BellSouth’s use of the Customer Account
Record Exchange (CARE) as its source to generate targeted marketing
leads 1is a violation of section 222(b) and our previous Orders.

CARE is an industry-wide interface, created and managed by
BellSouth's interconnection services, that interexchange carriers
(IXCs) and local exchange carriers (LECs) use to communicate when
an interLATA or intralATA toll customer has been acquired or lost.
Any time a transaction occurs that affects an end user's interLATA
or intralATA toll service, CARE sends certain data to (1) the
acquiring interLATA or intralATA carrier, (2) the losing interLATA
or 1intralATA carrier, and (3) the end user's local exchange
carrier. The first two pieces of data serve to notify the
acquiring and losing interLATA or intralATA carriers that a
customer has been lost or gained. The third piece of data seérves
to notify the end user's local exchange carrier that one of its
customers has undergone a change in interLATA or intralATA toll
carriers.

Supra believes that the establishment of CARE was appropriate,
put that BellScuth’s use of it as its source to generate targeted
marketing leads 1is improper. CARE data 1is used as part cof
BellSouth’s loca. toll reacquisition. The CARE records flow
nightly into Sunrise, which processes these feeds once each week.
Sunrise uses the infecrmation in the records to identify leads for
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We Iind that <he use ¢f CZARE information by BellScuth’s retail
unit fcr local tcil reacguisition 1s apprecriate since, as anvy
other carrier, it onlv receives notification of a lost local toll

custcmer when the Zransfer is complete.

4. Business Tustomers Peacguisition

Supra believes that if it is illegal for MKIS to harvest
records from SOCS znd CRI3 tc generate a marketing list, then it is
also illegal for 3ellSouth’s Marketing Communications Databas=
(MCCB) to generats a similar list for business accounts using th2
same sources for InIsrmation.

BellSouth’s business custcmer reacquisition program is handled
through MCDB. Ths database uses retail infermation to develop a
list of retail locations where service with BellSouth has been
disconnected. The leads are developed by taking a monthly snapshot
of the monthly billing data to see if the retail service has besn
discontinued; and then, the Harmcnize database is used to make surs
that the customer 1is not contacted during BellSouth’s ten-day
voluntary waiting pericd. No Operation Sunrise data or processes
arz used in BellScuth’s business customer reacguisition efforts.

We find the process used by BellSouth for business customer
reacquisition does not viclate any wholesale information rules or
Orders. BellSouth uses retail information that a customer already
has left BellSouth, and then verifies that the ten-day waiting
period has passed, kefore initiating winback marketing of business
customers.

-

5. Wholesale vs Retail Information

Supra's complaint alleges that BellSouth is using carrier-to-

carrier, or wholasale information, to trigger marketing
reacquisition efforrts. Supra does not have a problem with the way
the information flows through BellSouth’s ordering system to
D

gpulate the permansnt Operation Sunrise table. BellSouth has algo
ta

stated that “the parties azgree prettwv much to ths process.” Supra
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ices contend that all of the records and orders that populate the
cermanent JOperatiocn Sunrise table are orders which originated from
he wheclesales side of BellSouth’s operations and not the retail
ide. Supra belisves that the information contained in the
permanent Operation Sunrise table is wholesale information and thus
cannot not be used for winback efforts by BellSouth retail
marketing operations or third party vendors.

n cx () [N

Supra believes that information contained on the Supra LSR
must remain wholesale information throughout, and after, the
completion of the conversion of the customer to Supra. Supra
references FCC Order 03-42 which discusses WorldCom’s request that
the FCC clarify that an executing carrier is prohibited from using
information obtained from a carrier change request to winback the
customer after carrier change completion and disconnection, even if
the disconnect information reveals that a customer’s service was
disconnected as the result of a carrier change order. The FCC
clarified its position regarding WorldCom’s request by stating in
FCC 03-42, at 1 27:

We clarify that, to the extent that the retail arm of an
eXecuting carrier obtains carrier change information through
its normal channels in a form available throughout the retail
industry, and after the carrier change has been implemented
(such as in disconnect reports), we do not prohibit the use of
that information in executing carriers’ winback efforts.

We disagree with Supra’s position that carrier change
information obtained from an LSR remains wholesale information even
arter the carrier change is completed. We believe that once the
informaticn in CRIS 1s updated showing that Supra is now the
provider of service, the information that a customer has sw1tched
to Supra is no longer wholesale information.

Both parties agree that the CRIS database is located on the
rectail side of BellSouth. Supra agrees that certain functions on
the retail side of BellSouth’s operations have to be updated when
a BellSouth custcmer 1is switching to Supra. However, Supra
contends that the MKIS winback operations are the only people that
cannot get this information.

We find that conce CRIS is updated showing Supra as the new
crovider, the information regarding the switch of a BellSouth



cuzTomer to Suprs 13 no longer wholesssl:s information, 1T LSICMSS
retail 1nformaticn, not suk-ect to the sholesals information rulses
~~ntzined in -—he FCC orders, or Order ilos. PST-02-0875-PR2-TP, and
237°-013-7726-F0F-TP. We find the information 2f zhe carrier change
18 obtained in the normal ccurse of business as CRIS is updated.

d. The Second Sweep Incident of Sharing Wholesale Informaticn

Cn August 27, 2003, BellSouth zdvised the Commission (via
ietter), and Supra (via s-mail) that beginning on July 18, 2003,
the second sweep of the Harmonize data base extracted disconnect
orders associated with at least two wholesale disconnect codes
because of a coding errcr. The two wholesale codes were CC and RT.
CC is UNE CLEC to reseller, UNE CLEC to UNE CLEC, or reseller to
UNE CLEC. RT is reseller toc reseller. This resulted in a sharing
of BellSouth wholesale information with its retail division in
viclation of Zommission Order No. PSC-02-0875-PRA-TP which states

...BellSouth’s wholesale division shall be prohibited
from sharing information with its retail division, such
as informing the retail divisicn when a custcocmer 1is
switching from BellSouth to an ALEC.

As a result of the list, which included CC and RT as well as
legitimate and appropriate codes, at least 478,457 marketing pieces
were sent in BellSouth's region, of which at least 140,555 of which

were sent 1in Florida. Eleven CC and nine RT customers received
these marketing pieces. Out of those twenty customers, one CTC and
two RT Florida customers received them. Nene of the CC and RT

customers who were sent marketing pieces returned to BellSouth.

To correct these coding errors, BellSouth has stated that it
immediately suspended all marketing efforts or customer contact
associated with any custcmer list that c¢ould have included
customers identified through D orders containing the disconnect
cede of CC and RT, and also removed CC and RT frem the list of
disconnect codes that the second sweep of Operation Sunrise
extracts.

Our staff examined BellSouth’s 0SS ordering systeam and
believes that the system itself, as designed, does not allow
wholesale information to be sharea with BellSouth’s retail
division. This incident 2f sharing wholesale informaticn was
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—~aused £y a manual coding error which BellSouth discovered and then
recorted.

Supra pelieves that the fact that BellSouth acknowledged that
it had sent marketing letters out using wholesale information is
not central to this case. It believes that the issue is whether or
not BellSouth can use information initially obtained from CLEC LSRs
for marketing purposes. Although the coding errors which began on
the July 18, 2003, second sweep of the Harmonize database did not
cause harm to 3upra since no customers were lost, BellSouth did
cause wholesale information to be shared with its retail winback
operations in violation of a Commission Qrder.

Supra, in its petition, has recommended that the following
penalties be imposed on BellSouth if the Commission finds that
BellScuth has shared wholesale information with its retail
division:

1. $25K for each day that violation has been occurring
until now. (Statutory option)

2. Suspension of certificate. (Statutory option)

3. Dismantle the harmonize feed/or order that BST provide
direct access to the harmonize feed for when a customer
switches away from the CLEC, the CLEC can send a Letter
of Acknowledgment.

4. Require BST to print a date on the letter at the same
time they perscnalize the customer name/address showing
"when" the letter was mailed. This date must not be
preprinted, or postdated. It must be the actual date the
letter is printed. )

5. Prohibit a Letter of any sort from being sent to the
customers for 90 days - presently Commission pelicy is 10
days. The - feed takes 7 days for the letter to be
generated so 10 days 1is right on target for when a
customer could receive the letter at the earliest. 90 day
ban would ensure that if BST continues to use - in the
future, the customer is with the competitor for at least
three billing cycles.



5. .z22r that 38T shall be required to allcw a 2585 axpsrt
T¢ =xamine BST's syszTem, twice a year at random. Ths
exps shall be chcsen by Supra, but paid for v

BellZzuth. This expert will report back to see IE
Bell3cuth 1is still utilizing this feed or some othar
simiiar svstem.

Jurrzdiction for penalties for violations of Commission Orders
can be Zzund in Secticn 364.285(1), Florida Statutes, which
provides tzhat:

The commission shall have the power to impose upcn any
entizy subject to its jurisdiction under this chapter
whic» is found to have refused to comply with or tc havs
willZully viclated any lawful rule or order of the
comrizsion or any provision of this chapter a penalty feor
each offense of not more than $25,000, which penal:y
shall be fixed, imposed, and collected by the commission;
or tks commission mav, for any such violation, amenz,
suspard, or revoke any certificate issued by it. Each dayv
that such refusal or violation continues constitutes a
separate offense. Each penalty shall be a lien upon the
real and personal property of the entity, enforceable by
the commission as a statutory lien under chapter B85.
Collected penalties shall be deposited in the Generzl
Reverue Fund unallocated.

Notificaticon of the coding error which resulted in BellSouth'’s
sharing < wholesale information with its retail division was
provided Zo the PSC by BellSouth through an August 27, 2003 letter,
and notifization at hearing by BellSouth Counsel. The second sweep
of BellSouth’s harmonize database which included the CC and RT
codes by 2rror, was initiated July 18, 2003.

Pursuznt to Section 364.285(1), Florida Statutes, we are
authorizex To impose upon any entity subject to its jurisdiction a
penalty <¢f not more than $25,000 for each day a viclation
continues, if such entity is found to have refused to comply with
or te aave willfully violated any lawful rule or order ©f this
Commissicr, or any provision of Chapter 364, Florida Statutes, or
revoke any certificate issued by it for any such violation.
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Section 364.285(1l), Florida Statutes, however, does not define
wnat it is to “willfully violate” a rule or order. Nevertheless,
it appears plain that the intent of the statutory language is to
penalize those who affirmatively act in opposition to a Commission
order or rule. See, Florida State Racing Commission v. Ponce de
Leon Trotting Association, 151 So.2d 633, 634 & n.4 (Fla. 1963);
c.f., MckKenzie Tank Lines, Inc. v. McCauley, 418 So.2d 1177, 1181
(Fla. 1% DCA 1982) (there must be an intentional commission of an
act violative of a statute with knowledge that such an act is
likely to result in serious injury) [citing Smit v. Gever Detective
Agency, Inc., 130 So.2d 882, 884 (Fla. 1961)]. Thus, a “willful
violation of law” at least covers an act of purposefulness.

However, “willful violation” need not be limited to acts of
commission. The phrase "willful violation" can mean either an
intentional act of commission or one of omission, that 1s failing
to act. See, Nuger v. State Insurance Commissioner, 238 Md. 55,
67, 207 A.2d 619, 625 (1965) [emphasis added]. As the First
District Court of Appeal stated, “willfully” can be defined as:

An act or omission is 'willfully' done, if done voluntarily
and intentionally and with the specific intent to do something
the law forbids, or with the specific intent to fail to do
something the law requires to be done; that is to say, with
bad purpcse either to disobey or to disregard the law.

Metropolitan Dade County v. State Department of Environmental
Protection, 714 So.2d 512, 517 (Fla. 1% DCA 1998) [emphasis added].
In other words, a willful violation of a statute, rule or order is
also one done with an intentional disregard of, or a plain
indifference to, the applicable statute or regulation. See, L. R.
Willsen & Sons, Inc. v. Donovan, 685 F.2d 664, 667 n.1 (D.C. Cir.
1982). ’

We find that the inclusion of the CC and RT codes in Operation
Sunrise’s permanent table was simply a glitch in initiating a new
marketing program. Only three customers in the State of Florida
wrongfully received winback letters, and none of the three returned
their service to BellSouth, therefore Supra was not harmed.
BellSouth is the party which brought this wholesale/retail breach
to the attention of the Commission as soon as it was discovered.
BellSouth also took immediate steps to correct the coding errors,
suspendiny all marketing efforts or customer contact associated
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wrtn eany  customer list  that could have included customers
identiiied through D orders containing the discannect code of CC or
RT, ana removed ZC and XT from the list of discecnnect codes that
the second sweep of Operztion Sunrise extracts.

Therefore, we find that BellSouth, due to a manual coding
errxor, did, between July 18, 2003, and August 27, 2003, share
and/or wuse carrier-to-carrier information, acquired from its
wholesale 0SS and/or whelesale operations, in its retail division,
with 1its in-house marketers and/or third party marketers for
marketing purposes. Hcwever, this was an isclated incident
immediately corrected by BellSouth. Since the mistake was minor,
no harm was caused to Supra, and the error was corrected
immediately by BellSouth, BellSouth shall not be penalized or fined
for this coding error, but BellSouth is put on notice that future
non-compliance cf Order No. PSC—OZ-OS?S—PAA—TP, or any other order
or rule of this Commission, will not be toleratead.

Based on the foregeing, it 1is,

ORDERED Py the Florida Public Service Commission that the
specific findings set feorth in this Order are approved in every
respect. It is further

ORDERED that this docket shall remain open for 32 days after
issuance of this Order, to allow the time for filing an appeal to
run.
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By ORDER of the Florida Public Service Commission this 1llth
Day of December, 2003.

A /

BLANCA S. BAY®, Direct
Division of the CommissIcon Clerk
and Administrative Services

( SEAL)

LHD

NOTICE CF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.569(1), Florida Statutes, to notify ©parties of any
administrative hearing or judicial review of Commission orders that
is available under Secticns 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by the Commission’s final action
in this matter may request: 1) reconsideration of the decision by
filing a motion for reconsideration with the Director, Division of
the Commission Clerk and Administrative Services, 2540 Shumard Oak
Boulevard, Tallahassee, Florida 32399-0850, within fifteen (15)
days of the issuance of this order in the form prescribed by Rule
25-22.060, Florida Administrative Code; or 2) judicial review by
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the Florida Supreme Court in the case of an electric, gas cor
telephone utility or the First District Court of Appeal in the case
of a water and/or wastewater utility by filing a notice of appeal
with the Director, Division of the Commission Clerk and
Administrative Services and filing a copy of the notice of appeal
and the filing fee with the appropriate court. This filing must be
completed within thirty (30) days after the issuance of this order,
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The
notice of appeal must be in the form specified in Rule 9.900(a),
Florida Rules of Appellate Procedure.
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Nature of the Action

1.  Plaintiff BellSouth Telecommunications, Inc. (“BellSouth™) brings this-
action seeking relief from a decision of the Florida Public Service Commission (“FPSC”)
that is contrary to federal law.
| 2. This case involves a decision-of the FPSC requiring BellSouth to provide
its’ DSL-Based' High-Speed Internet Access Service to customers who obtain voice
service from Supra Telecommunications and Information Systems, Inc. (“Supra™) over
what are kno»\-m as “unbundled network elements.” What BeliSouth terms “DSL-Based
High-Speed Intemet Access” involves two components: (1) high-speed DSL transmission
service, and-(2) the data manipulation and processing capabilities used to offer Intemet
access.

3. The market for high-speed Internet access is highly competitive, and local
exchange carriers such as BéllSouth are decidedly secondary players in that market. The
majority of consumers who purchase a high-speed Intemel access product buy cable
modem service from the cable companies. The provision of cable modem service is
generally unrcgu_!ated.

4, The question here is whether, consistent with federal law, the FPSC could
impose a significant regulation on BellSouth, a secondary provider in this market, that
would impede BellSouth’s choices as to how to offer its service in competition with the

market-leading cable providers and others.

! DSL is an acronym for Digital Subscriber Line.
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5 - Mt;rc specifically, at issue here is whether BellSouth can be required to
provide DSL-Based High-Speed Intemet Access Service to customers in Florida who are
receiving voice service from Supra over unbundled network clements. The Federal
Communications Commission (“FCC’) has clearly stated that BeilSouth has no such
obligation.

6. This case also raises, among several other issues, the question whether the
FPSC has the authority to require ]éellSouth to continue to provide DSL-Based High-
Speed Internet Access Service to competitive Jocal exchange carriers’ (“CLEC”) voice
customers, given the jurisdictionally interstate nature of DSL;Bascd High-Speed Internet
Access Service and the action the FCC has taken to ensure that such “information
services” remain unregulated.

7. Because DSL-Based High-Speed Intemet Access Service is an
unregulated, interstate information service, the FPSC lacks jurisdiction over this issue.
Indeed, the FCC has expressly preempted state regulation of interstate information
services, and that decision has been upheld by several of the United States Courts of
Appeals. In addition, the FCC has clearly held that incombent carriers are not required to
provide DSL service in the circumstances presented here. The FPSC bas no legal
‘aulhority to override the FCC’s binding determination.

8. The FPSC’s decision compelling BellSouth to provide DSL-Based High-
Speed Internet Access Service to Supra’s customers receiving voice service over UNE
platform (“UNE-P”) lines violates the 1996 Act and numerous FCC decisions
implementing the requirements of the Act, is beyond the FPSC’s authority, and is

preempted by federal law and applicable FCC decisions. For those reasons, and because
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the PSC’s decision is arbitrary and capricious, inconsistent with the agency record, and
results from a failure to engage in reasoned decision-making, it should be reversed.
Parties, Jurisdiction, and Venue

9. Plaintiff BellSouth is a Georgia corporation with its principal place of
business in Georgia. BellSouth provides local telephone service throughout much' of the
State of Florida, and it is a Local Exchange Carrier under the Federal
Telecommunications Act of 1996 (“1996 Act” or “Act”).

10.  Defendant Supra is a Florida corporation with its principal place of
business in Florida. Supra provides local phone service to customers in the State of
Fl(;rida and, on information and belief, is a Competitive Local Exchange Carrier under
the 1996 Act.

11.  Defendant FPSC is an agency of the State of Florida. The FPSC is a
“State commission™ witiﬁn the meaning of the 1996 Act.

12.  Defendant Lila A. Jaber is Chairman of the FPSC. Chairman Jaber is sued
in her official capacity for declaratory and injunctive relief only.

13. Defendant J. Terry Deason is a Commissioner of the FPSC.
Commissioner Deason is sued in his official capacity for declaratory and injunctive relief
only.

14. Defendant Braulio L. Baez is a Commissioner of the FPSC.
Commissioner Baez is sued in his official capacity for declaratory and injunctive relief
only.

15.Defendant Michael A. Palecki is a Commissioner of the FPSC. Commissione_r

Palecki is sued in his official capacity for declaratory and injunctive relief only.
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16. . Defendant Rudolph Bradley is a Commissioner - of the FPSC.
Commissioner Bradley is sued in his official capacity for declaratory and injunctive relief
only.

17.  This Court has subject matter jurisdiction over the action pursuant to the
judicial review provision of the 1996 Act, 47 U.S.C. § 252(e)(6), and pursuant to 28
U.S.C. § 1331. The Court also has subject matter jurisdiction over the action pursuant to
the Supremacy Clause of the U.S. Constitution and 42 U.S.C. § 1983.

18.  Venueis proper in this district under 28 U.S.C. § 1391. Venue is proper
under section 1391(b)(1) because the Commission resides in this District. Venue is
proper under section 1391(b)(2) because a substantial part of the events giving rise to this
acti_ou occurred in this District, in which the FPSC sits:

Provision of Unbundled Network Elements Under the 1996 Act

19.  Prior to this decade, local telephone service was generally provided in a
p'articular geographic area by a single, heavily regulated company such as BellSouth that -
held an exclusive franchise to provide such service. ‘Congress enacted the 1996 Act in
order to replace this exclusive franchise éystem with competition for local service. See
47 U.S.C. §§ 251-253. As Congress explained, the 1996 Act creates a “pro-competitive,
de-regulatory” framework for the provision of telecommunications services. S. Conf.
Rep. No. 104-230,-at 113 (1996). To achieve that goal, Congress not only preempied gll
state and local exclusive franchise arrangements, see 47 U.S.C. § 253, but also placed
certain affirmative duties on incumbent local exchange carriers (“incumbent LECs” or

“ILECs") such as BellSouth to assist new entrants in the local market.
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20. Among those duties is BellSouth’s obligétion to provide acceés to the
piece-parts of its existing local exchange network to new market entrants such as Supra.
Specifically, BellSouth has a duty to “provide, to any requesting telecommunications
carrier for the provision of a telecommunications service, nondiscriminatory access to
network elements on- an unbundled basis at any technically feasible point on rates, terms,
and conditions that are just, reasonable, and nondiscriminatory.” 47 U.S.C. § 251(cX3).
The Act defines “network element” to include “a facility or equipment used in the
provision of a telecommunications service.” Id. § 153(29).

21.  The Act directs the FCC to determine “what network elements should be
made available” on an unbundled basis, id. §.251(d)(2), and articulates a clear limiting
standard that the FCC must apply in carrying out that statutory role, see id.; AT&T Corp.
v. Jowa Utils Bd., 525 U.S. 366 (1999). According to the statute, ILECs are required to
provide access to proprictary ncﬁork elements only where such access is “necessary,”47
U.S.C. § 251(d)(2)(A), and they must provide access to non-proprietary network
elements only where the “failure to provide access . . . would impair” the ability of other
carriers to provide service, id. § 251(d)(2XB).

22. inlcrprcting the mandate of section 251(c)(3), the FCC has required
incumbent LECs to offer a variety of unbundled network elements to CLECs. Most
relevant to this case, the FCC has required ILECs to engage in what is known as “line
sharing.” Line sharing requi-rcs ILECs to offer CLECs high-speed data services such as
DSL on the same “local loop” — the basic wire that connects each subscriber to the public
switched telephone network -- over which BellSouth offers voice services. To enable line

sharing, the FCC has required TLECs 1o make available as a UNE the “high frequency
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portion of the local loop” — that is, the poﬁion of spectrum over which data services are ‘
provided. See Third Report and Order in CC Docket No. 98-147, Fourth Report and
Order in CC Docket No. 96-98, Deployment of Wireline Services Oﬁe}ing Advanced
Telecommunications Capability and Implementation of the Local Compeltition Provisions
of the Telecommunications Act of 1996, 14 FCC Red 20912, 20915, § 4 (1999) {“Li;ne
Sharing Order”).? ‘While the FCC has required BellSouth to permit CLEC:s to offer data
;ervices on the same facilities that BellSouth uses to offer voice service, it has never
required the converse. That is, the FCC has expressly declined to require BellSouth and
other ILECs to offer the low frequency portion of the loop on an uni)undled basis so that
CLEC:s could provide voice service on the same Joop that BellSouth uses to provide data
services, including DSL-Based High-Speed Internet Access.

23.  The FCC has also required ILECs to provide CLECs with access to a
combination (also known as the UNE-P) of all of the facilitics used to provision basic
telephone service — the local loop, switching, and transport — including the complete
platform of features, functions, and capabilities of those facilities. CLECs purchasing the
UNE-P can, in turn, offer service over that complete platform to their end-user customers.
When a CLEC purchases a UNE-P from an ILEC, the CLEC becomes the owner of all
the features, function, and capabilities tinal the local loop is capable of providing.
Because the CLEC has control of the entire loop, not just a particular band of frequencies
on that loop, the ILEC’s has no legal obligation or ability to provide any service over that

facility.

? The D.C. Circuit has vacated and remanded the FCC’s decision to require line-sharing
because it was inconsistent with the robustly competiive nature of the broadband market.
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24. . A CLEC that provides voice service via the UNE-P can nevertheless
provide a combination of both voice and DSL services over the same copper loop either
individually or in conjunction with another CLEC. This practice has been labeled “line
splitting.”

The Internet and the Nature of DSL-Based High-Speed Internet Access Service

25.  The Internet is “the international computer network of both Federal and
non-Federal interoperable packet switched data networks.” 47 U.S.C. § 230(f)(1). The
Internet includes the now familiar World Wide Web.

26.  Digital subscriber line, or DSL, technology enables digital or data signals
to be transmitted over the copper loop facilities used for ordinary telephone service, and
at much highe.r speeds than can be reached using traditional dial-up modem service. DSL
is one of several platforms — such as cable modem, wireless, and satellite services — useq
to provide high-speed access to the Internet.

27. As noted at the outset, such DSL-Based High-Speed Intemet Access
services are comprised of two components: (1) high-speed communications provided
over phone lines (the DSL service itself), which is offered by BelliSouth on a wholcsal.e
basis through a federal tariff; and (2) the data processing and manipulation capabilities to
provide access to the Internet in the way that Internet Service Providers such as America

Online and Earthlink do.

See USTA v. FCC, 290 F.3d 415, 428 (D.C. Cir. 2002). The D.C. Circuit has stayed its
mandate in the line sharing case until the end of this year.
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28. When offered in this combinalion,- DSL-Based 'High-Speed Internet
Access Service is an unregulated, interstate “information service™ offered directly by
BellSouth to end-users. For more than thirty years, the FCC has coﬁsistcntly held that
information services should remain free from federal and state regulation. The FCC has
taken numerous steps to ensure that the information services market is unregulated, and
its Computer Inquiry orders have expressly preempted state regulation of interstate
information services. Moreover, the federal courts have routinely upheld this exercise of
preemptive authority. For instance, in the Computer Il Further Reconsideration Order,}
the Commission made clear that its decisions served to preempt any state regli]al-ion of
enhanced services (which are now known as information services). See 88 F.C.C.2d at
541, 9183 n.34. The D.C. Circuit upheld this exercise of preemptive authority on
petitions, explaining that “[flor the federal program of deregulation to work, state
regulation of CPE and enhanced services hafve] to be circumscribed.” Computer &
Communicgtions Indus. Ass'nv. FCC, 693 F.2d 198, 206 D.C. Cir. 1982). See also id. at
214 (expressing agreement with FCC determination “that preemption of stﬁte regulation
is justified . . . because the objectives of the Computer II scheme would be frustrated by
state tariffing of CPE”). Accordingly, that cowrt held, “state regulatory power must yield
to the federal” Id. at 216; see also People of California v. FCC, 39 F.3d 919, 932 (Sth
Cir. 1994) (récognizing that state regulation of interstate information services would

“essentially negat]e] the FCC’s goal”).

3 The 1996 Act defines an “information service” as “the offering of a capabiiity for
generating, acquiring, storing, transforming, processing, retrieving, utilizing, or making
available information via tclecommunications.” 47 U.S.C. § 153(20).
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The 1996 Act’s Requirement that BellSouth Enter Into Interconnection Agreements

29. In addition to the requirement to sell unbundled network elements to
CLECs, the 1996 Act also requires incumbent carriers to “negotiate” with CLECs in
order to establish “the particular terms and conditions of aérecmcnts to fulfill” the other
duties prescribed by section 251 of the Act. See 47 U.S.C. § 251(c)(1). If the parties are
unable to reach an agreement voluntarily, either party may ask the state commission to
arbitrate any open issues. See id. § 252(b)(1). The state commission may then resolve
the disagreements between the parties, “ensur{ing] that such resolution and conditions
meet the requirements of section 251 of [the Act}, including the regulations prescribed by
the Commission pursuant to section 251.” See id. § 252(c).

30.  Additionally, afier the parties have reached a full agreement — whether
through negotiation, arbitration, or both — the state commission must approve or reject
that entire agreement based on whether it meets the criteria set out in sections 251 and
252. Id. § 252(e)(1)-(3). Any party aggrieved by a state commission dclérmination hasa
statutory right to bring suit in a federal district court. 47 U.S.C. § 252(e)(6)

The FPSC Proceedings

31.  On September 1, 2000, BellSouth filed in the FPSC a petition for
arbitration of certain issues related to a new interconnection agreement it was in the
process of negotiating with Supra. BellSouth’s petition raised fifieen disputed issues.
Supra filed a response in ‘which it sought arbitration of an additional fifty-one issues.

Afler several meelings ordered by the FPSC, the parties reduced the number of open

4 Memorandum Opinion and Order on Further Reconsideration, Amendment of Section
64.702 of the Commission's Rules and Regulations (Second Computer Inquiry), 88
F.C.C.2d 512 (1981) (“Computer 1l Further Reconsideration Order”).
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issues to thirty-seven. Among these unresolved issue§ was the question whether
BellSouth was required to continue to provide retail DSL-Based High-Speed Internet
Access to BellSouth customers who opted to swiich their local phone companies and
receive voice service from Supra through the arrangement, discussed above, that is
known as the “UNE-P.” In accordance with then-existing FCC rules, BellSouth’s Federal
tariff for its wholesale DSL service specifies that the service can only be offered over
those lines where BellSouth provides the telephone voice service to the end user.

32.  The FPSC held a hearing on September 26-27, 2001. On March 26, 2002,
it issued its Final Order on Arbi&aliom in which it denied Supra’s request that the FPSC
compel BellSouth to continm;, to offer retail DSL-Based High-Speed Internet Access
~ Service to its customers who have opted to receive voice service over UNE-P lines
provided by Supra. See Final Order on Arbitration, Petition by BellSouth
Te élecommunicalions, Inc., Docket No. 001305-TP, Order No. PSC-02-0413-FOF-TP, at
137-40 (FPSC rel. Mar. 26, 2002) (**Order No. PSC-02-0413-FOF-TP”) (attached hereto
as Exh. A).

33. On April 10, 2002, Supra filed a Motion for Reconsideration and
Clarification of Order No. PSC-02-0413-FOF-TP in which it argued, in part, that the
FPSC should reconsider its ciccision not to require BellSouth to continue to provide DSL-
Based High-Speed Internet Access Service to BellSouth’s customers who switched to
Supra for voice service.

34.  On July 1, 2002, the FPSC held that, although Supra had not m;:l the
conditions required for the FPSC to reconsider its decision on this point, it would

reconsider its decision sua sponte in order to harmonize the outcome of the Supra
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arbitration with its decision in a different arbitration (involving BellSouth and Florida
Digital Network, Inc.%), in which the FPSC, claiming to rel).r on both federal and state
law, held that BeliSouth must continue 1o provide DSL-Based High-Speed Internet
Access Service to customers receiving voice service from a CLEC over, a UNE-P line.
See Order on Procedural Motions and Motions for Reconsideration, Petition by BellSouth
Telecommunications; Inc., Docket No. 001305-TP, Order No. PSC-02-0878-FOF-TP
(FPSC rel. July 1, 2002) (attached her;atd as Exh. B).

35. On hily 15, 2002, BellSouth filed with the FPSC an interconnection .
agreement for BellSouth and Supra that met the requirements set forth in the various
FPSC orders, reserving the rights of both parties to seek relief from the FPSC’s
determinations.

36. On August 22, 2002, the FPSC apprc;ved this agreement. See Order
Approving Final Arbitrated Interconnection Agreement and Adopting Agreement,
Pétition by BellSouth Telecommunications, Inc., Docket No. 001305-TP, Order No. PSC-
02-1140-FOF-TP (FPSC rel. Aug. 22, 2002) (attached hereto as Exll. O).

The FPSC’s Decision Is Contrary to Federal Law

37. Regardless of whether it is authorized under state law, the FPSC’s
decision is contrary to federal law. The retail DSL-Based High-Speed Internet Access
Service that the FPSC ordered BellSouth to provide to Supra’s voice customers is an
unregulated interstate informafion service. Because the FCC repeatedly has preempted
state regulation of interstate information services, the FPSC’s decision must give way to

the supremacy of federal law.

? The BellSouth/Florida Digital Network arbitration has not yet resulted in an appealabie
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38.  Even if the FCC had not acted to preempt state regulation of interstate
information services, Internet access service is, as a matter of federal law, interstate, not
local. Applying its traditional “end-to-end” analysis, the FCC has repeatedly held that an
end-user’s communications with an ISP are jurisdictionally interstate in nature. See, e.g.,
Memorandum Opinion and Order, Starpower Communications, LLC v. Verizon South
Inc., 17 FCC Red 6873, 6891 §41(2002) ( “Starpower OrHer”), petitions for review
pending, Starpower Communications, LLC v. FCC, Nos. 02-1131 & 02-1177 (D.C. Cir.).
Because the FPSC has no authority to regulate interstate services except to the extent
provided by the 1996 Act, and because the 1996 Act does not grant the FPSC any such
authority over interstate information services, the FPSC lacked jurisdiction to order
BellSouth to continue to provide DSL-Based High-Speed Intemet Access Service to its
customers who opted to switch to Supra for their voice serﬁce.

39. Morcover, the FPSC’s decision is contrary to well-established FCC
precedent making clear that ILECs are not required to provide even wholesale DSL
transmission service to the voice customers of CLECs such as Supra, much less, as here,
whole DSL transmission combined with Internet access service. In numerous orders, the
FCC has definitively and plainly stated that ILECs have no obligation to provide their
wholesale DSL services over phone lines when the ILECs are no longer the provider of
voice services over those lines. See Third choﬂ and Order on Reconsideration in CC
Docket No. 98-147, Fourth Report and Order on Reconsideration in CC Docket No. 96-
98, Third Further Notice of Proposed Rulemaking in CC Docket No. 98-147, Sixth

Further Notice of Proposed Rulemaking in CC Docket No. 96-98, Deployment of

order approving an interconnection agreement.
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Wireline Services Offering Advanced Telecommunications Capability; Implementation of
the Local Competition Provision of the Telecommunications Act.of 1996, 16 FCC Red
2101, 2114, § 26 (2001);Line Sharing Order, 14 FCC Rcd at 20946-47, 1‘71.; see also
Memorandum Opinion and Ordex, Application by SBC Communications Inc., et al,
Pursuant to Section 271 of the Telecommunications Act of 1996 To Provide In-Region,
| InterLATA Services In Texas, 15 FCC Rcd 18354, 18515, § 324 (2000) (*“Texas Order™);
" Memorandum Opinion and Order, Application of Verizon Pennsylvania Inc., et al. for
Authorization To Provide In-Region InterLATA Services in Pennsylvania, 16 FCC Rcd
17419, 17472, 1 97 (2001) (declining to require Verizon to provide DSL service on lines
over which Verizon did not provide voice service), appeal pending, Z-Tel
'Communicarions Inc. v. FCC, .No. 01-1461 (D.C. Cir). The FCC’s unambiguous
determinations in this regard preempt the FPSC’s authority to make a decision to the
contrary.

40.  Additionally, BellSouth’s federal wholesale DSL tariff makes clear that
BellSouth will only provide that service over loops over which BellSouth provides voice
service. The FPSC lacks authority to add to or alter the terms of that federally filed tariff.

41,  The FPSC’s decision requiring BeliSouth to provide DSL-Based High-
Speed Intemet Access Service to Supra’s UNE-P voice customers is also unlawful
because it effectively establishes a new UNE — the Jow frequency portion of the loop. |
Because the 1996 Act expressly grants to the FCC the authority to identify the network
elements that must be unbundled, the FPSC has no authority under the statute to create a
new UNE obligation that the FCC has expressly declined to mandate. The FPSC’s

decision here conflicts with the FCC’s express determination that only the high-
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frequency portion of the épectrum used for DSL service should be subject 10 a separate
network element. See Texas Order, 15 FCC Red at 18517-18, § 330 (noting that the FCC
has ‘%mbundlcd the high frequency portion of the loop when the incumbent LEC provides
voice service” but has “not unbundle{d] the low frequency portion of the loop and did not
obliéate incumbent LECs to provi_de xDSL service” where end-users received their voice
service from CLECs).

42.  Even if the FPSC somehow did possess the authonty to create additional
UNE obligatioﬁs, the FPSC nevertheless failed to undertake the “necessary and impair”
apalysis expressly required by the 1996 Act. See 47 U.S.C. § 251(d)(2). Accordingly,
the FPSC’s determination violates the plain language of the 1996 Act.

' 43.  In addition, the FPSC’s determination that BellSouth must provide DSL-
Based High-Speed Intemet Access to Supra’s customers over UNE-P lines is arbitrary,
capricious, and olhcr_wisa unlawful.

44.  Finally, BellSonth’s has designed its DSL-Based High-Speed Internet
Access to be an overlay to its voice service. In order to comply with the FPSC’s
requirement that BellSouth make its DSL-Based High Speed Intermnet Service available to
customers nol receiving their voice service from BellSouth, BellSouth will incur
substantial costs. Because the FPSC’s order does not make any provision by which
BellSouth may recoup those costs, BellSouth has suffered a taking of property without
due process in violation of the Fifth and Fourteenth Amendments.

CLAIM FOR RELIEF
45. BellSouth incoxporatés paragraphs 1-44 of this Complaint as if set forth

completely herein.
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46.  For all the reasons discussed _above, the FPSC’s and the Commissioner
Defendants’ decision directing BellSouth to provide DSL-Based High-Speed Intemet
Access Service to Supra UNE-P voice customers is contrary to federal law and is
preemptcd by the Federal Communications Act and the FCC decisions cited in this
Complaint. The FPSC’s decision is also beyond its Jawful authority, arbitrary and
capricious, inconsistent with the evidence presented to the FPSC, and results from a
failure to engage in reasoned decision-making.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff BellSouth prays that the Court enter an order:

1. Declaring that the FPSC’s decision is unlawful.

2. Enjoining all the Defendants, and all parties acting in concert therewith, from
seeking to enforce that unlawful decision against BeliSouth.

3. Granting BellSouth such further relief as the Court may deem just and

reasonable,
Respectfully submitted,

Nancy White ack R Reiter _
BELLSOUTH TELECOMMUNICATIONS, INC. // Florida Bar No. 0028304
150 South Monroe Street ADORNO & YOsS, P.A.
Suite 400 2601 South Bayshore Drive, Suite 160
Tallahassee, Florida 323010 Miami, Florida 33133
(305) 347-5558 (305) 858-5555
Sean A. Lev .
KELLOGG, HUBER, HANSEN, TODD

& Evans, P.L.L.C.

1615 M Street, N.W., Suite 400
Washington, D.C. 20036
(202) 326-7900
Counsel for BellSouth Telecommunications, Inc.
September 19, 2002
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EXHIBIT - C

ORIGINAL

Public Serbice Qommission
-M-E-M-O-R-A-N-D-U-M-

DATE: July 29, 2003

TO: Division of the Commission Clerk and Administrative Services
FROM: Samantha M. Cibula, Office of the General Counsel U
RE:

Docket No. 010098-TP - Petition by Florida Digital Network, Inc., for arbitration of

certain terms and conditions of proposed interconnection and resale agreement with
BellSouth Telecommunications, Inc. under the Telecommunications Act of 1996

Attached is a copy of BellSouth’s Complaint filed in the United States District Court for the
Northem District of Florida in the above-referenced matter 1o be included in the docket file.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF FLORIDA

BELLSOUTH
TELECOMMUNICATIONS, INC.,

Plaintiff,

V.

FLORIDA DIGITAL NETWORK, INC.;

THE FLORIDA PUBLIC SERVICE
COMMISSION;

LILA A.JABER, in her official
capacity as Chairman of the Florida
Public Service Commission,

J. TERRY DEASON, in his

official capacity as

Commissioner of the Florida

Public Service Commission;
BRAULIO L. BAEZ, in his

official capacity as

Commissioner of the Florida

Public Service Commission;
MICHAEL A. PALECK]I, in his
official capacity as

Commissioner of the Florida

Public Service Comumission, and
RUDOLPH BRADLEY, in his
official capacity as Commissioner

of the Florida Public Service Commission

Defendants.
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Nature of the Action

1. Plaintiff BellSouth Telecommunications, Inc. (“BellSouth™) brings this
action seeking declaratory and injunctive relief from a decision of the Florida Public
Service Commission (“FPSC”) that is contrary to, and preempted by, federal law.

2. This case involves a decision of the FPSC requiring BellSouth to provide
jts DSL-Based' High-Speed Internet Access Service to customers who obtain voice
service from Florida Digital Network, Inc. (“FDN") over certain “unbundled network
elements™ or “UNEs.” What BelI‘South terms “DSL-Based High-Speed Internet Access™
involves two components: (1) high-speed DSL transmission service, and (2) the data
manipulation and processing capabilities used to offer Intemet access.

3. The market for high-speed Intemnet access is highly competitive, and local
exchange carriers such as BellSouth are decidedly secondary players in that market. The
majority of consumers who purchase a high-speed Internet access product buy cable
modem service from the cable companies. The provision of cable modem service is
generally unregulated.

4. The question here is whether, consistent with federal law, the FPSC could
impose a significant regulation on BellSouth that would impede BellSouth’s choices as to
how to offer its service in competition with the market-leading cable providers and
others. More specifically, the issue is whether BellSouth can be required to provide
DSL-Based High-Speed Intermet Access Service to customers in Florida who are
receiving voice service from FDN over leased UNE loops (the wires or equivalent

facilities that connect a customer’s premises to the public telecommunications network).



5. The FPSC may not do so for a series of independent reasons. First, the
Federal Communications Commission (“FCC”) has clearly stated on multiple occasions
that BellSouth has no obligation to provide its DSL-Based High-Speed Internet Access
Service over leased UNE loops.

6. Second, given the jurisdictionally interstate nature of DSL-Based High-
Speed Internet Access Service and the action the FCC has taken to ensure that such
“information services” remain unregulated, the FPSC lacks authority to require BellSouth
to coniiaue tv provide DSL-Based High-Speed Internet Access Service to customers who
receive UNE-based voice service from a Competitive Local Exchange Carrier (“CLEC")
such as FDN. The FPSC lacks authority to regulate interstate services, much less to
regulate interstate information services, which as a matter of federal law are unregulated.
For these reasons as well, the FPSC’s decision is inconsistent with federal law, beyond its
authority, and preempted.

7. Equally imponiant, the FPSC’s decision is contrary to BellSouth’s filed
federal tariff for DSL transmission and, for that reason as well, is unlawful and
preempted.

| 8. For these and other reasons, the FPSC’s decision compelling BellSouth to
provide DSL-Based High-Speed Internet Access Service o FDN’s customers receiving
voice service over UNE loops violates the Federal Telecommunications Act of 1996
(1996 Act” or “Act”); is inconsistent with and violates numerous FCC decisions
implementing the requirements of the Act; is beyond the FPSC’s authority; and is

preempted by federal law. Moreover, the FPSC’s decision is arbitrary and capricious,

' DSL is an acronym for Digital Subscriber Line.



inconsistent with the agency record, and results from a failure {0 engage in reasoned
decision-making. It should therefore be reversed and vacated and its enforcement
enjoined.

Parties, Jurisdiction, and Venue

9. Plaintiff BeliSouth is a Georgia corporation with its principal place of
business in Georgia. BellSouth provides local telephone service throughout much of the
State of Florida, and it is a Local Exchange Carrier under the Federal
Telecommunications Act of 1996 (#1996 Act” or “Act”).

10.  Upon information and belief, Defendant FDN is a Florida corporation with
its principal place of business in Florida and is a Competitive Local Exchange Carrier
under the 1996 Act. FDN provides local phone service to businesses and other customers
in Florida and Georgia.

11.  Defendant FPSC is an agency of the State of Florida. The FPSC is a
“State commission” within the meaning of the 1996 Act.

12.  Defendant Lila A. Jaber is Chairman of the FPSC. Chairman Jaber is sued
in her official capacity for declaratory and injunctive relief only.

13.  Defendant J. Terry Deason is a Commissioner of the FPSC.
Commissioner Deason is sued in his official capacity for declaratory and injunctive relief
only.

14.  Defendant Braulio L. Baez is a Commissioner of the FPSC.
Commissioner Baez is sued in his official capacity for declaratory and injunctive relief

only.



15. Defendant Michael A. Palecki is a Commissioner of the FPSC.
Commissioner Palecki is sued in his official capacity for declaratory and injunctive relief
only.

16.  Defendant Rudolph Bradley is a Commissioner of the FPSC.
Commissioner Bradley is sued in his official capacity for declaratory and injunctive relief
only.

17.  This Court has subject matter jurisdiction over the action pursuant to the
judicial review provision of the 1996.Aci, 47 U.S.C. § 252{c)(§}. and pursnant {o 28
U.S.C. § 1331. Although BellSouth believes that its claims arise under federal law, to the
extent that state law is implicated, this Court has supplemental jurisdiction under 28
U.S.C. § 1367. The Court also has subject matter jurisdiction over the action pursuant to
the Supremacy Clause of the U.S. Constitution and 28 U.S.C. § 1343(a)(3).

18.  Venue is proper in this district under 28 U.S.C. § 1391. Venue is proper
under section 1391(b)(1) because the Commission resides in this District. Venue is
proper under section 1391(b)(2) because a substantial part of the events giving rise to this
action occurred in this District, in which the FPSC sits.

Regulatory Background

19.  Prior to the 1990s, local telephone service was generally provided in a
particular geographic area by a single, heavily regulated company such as BellSouth that
held an exclusive franchise to provide such service. Congress enacted the 1996 Act in
order 1o replace this exclusive franchise system with competition for local service. See
47 U.S.C. §§ 251-253. As Congress explained, the 1996 Acl creates a “pro-competitive,

de-regulatory” framework for the provision of telecommunications services. S. Conf.



Rep. No. 104-230, at 113 (1996). To achieve that goal, Congress not only preempted all
state and local exclusive franchise arrangements, see 47 U.S.C. § 253, but also placed
certain affirmative duties on incumbent local exchange carriers (“incumbent LECs” or
“ILECs™) such as BellSouth 1o assist new entrants in the local market.

20.  Among those duties is BellSouth’s obligation to provide access to the
piece-parts of its existing Jocal exchange network to new market entrants such as FDN.
Each of these piece-parts is called a “network element.” The Act defines a “network
element” to include “a facility or equipment used in the provision of a
telecommunications service.” 47 U.S.C. § 153(29). Under the Act, BellSouth has a duty
to “provide, to any requesting telecommunications carrier for the provision of a
telecommunications service, nondiscriminatory access to network elements on an
unbundled basis at any technically feasible point on rates, terms, and conditions that are
just, reasonable, and nondiscriminatory.” 47 U.S.C. § 251(c)(3). Network elements
subject to this requirement are called “Unbundled Network Elements” or “UNEs.”

21.  The Act directs the FCC to determine “what network elements should be
made available” on an unbundled basis, id. § 251(d)(2), and articulates a clear limiting
standard that the FCC must apply in carrying out that statutory role, see id.; AT&T Corp.
v. fowa Utils Bd., 525 U.S. 366 (1999). According to the statute, ILECs are required to
provide access to proprietary network elements only where such access is “necessary, 47
U.S.C. § 251(dX2)(A). As to non-proprietary network elements, ILECs must furnish
access only when the “failure to provide access . . . would impair” the ability of other

carriers to provide service. /d. § 251(d)(2)(B).



22. The FCC has required ILECs to provide CLECs with access to, among
other things, the local loop -- the basic copper wire or equivalent facility that connects
each subscriber to BellSouth’s network - as a UNE. When a CLEC leases a local loop,
it obtains exclusive control over that facility. See 47 C.F.R. § 51.309(c).

23. Within the relevant legal rules, an ILEC has no control over the services
provided over a leased UNE loop facility and no legal obligation (or ability) to provide
any service over that facility.

24. A CLEC that provides voice service via a UNE loop can provide &
combination of both voice and DSL services over the same copper loop either
individually or in conjunction with another carrier. This practice is known as “line
splitting.”

25.  In addition, the FCC has required ILECs to engage in what is known as
“line sharing.” Line sharing obliged ILECs to offer CLECs high-speed data services such
as DSL on the same local loop over which BellSouth offers voice services. To enable
line sharing, the FCC required ILECs to make available as a UNE the “high frequency
portion of the Jocal loop” — that is, the portion of spectrum over which data services are
provided. The D.C. Circuit has vacated and remanded the FCC’s decision to require line-
sharing because it was inconsistent with the robustly competitive nature of the broadband
markel. See United States Telecom. Ass'n v. FCC, 290 F.3d 415, 428 (D.C. Cir. 2002).
In a February 20, 2003 Press Release, the FCC indicated that it would end ILEC’s line
sharing obligation. As of this date, however, the FCC has not released its order

addressing that issue.



The Internet and the Nature of DSL-Based High-Speed Internet Access Service

26.  The Internet is “‘the international computer network of both Federal and
non-Federal interoperable packet switched data networks.” 47 U.S.C. § 230(f)(1). The
Internet includes the now familiar World Wide Web.

27. DSL technology enables digital or data signals to be transmitted over the
copper loop facilities used for ordinary telephone service, and at much higher speeds than
can be reached using traditional dial-up modem service. DSL is one of several platforms
— such as cabie modem, wireless, and satellite services ~ used to provids high-cpeed
access 1o the Internet. Cable modem is by far the market-leading technology. To provide
high-speed Internet access, a provider combines (1) DSL transmission, cable modem
service, or another form of high-speed transmission purchased at wholesale with (2) the
information-processing functionalities provided by an Intemnet Service Provider (“ISP"),
such as America Online or Earthlink.

28.  When offered in this combination, DSL-Based High-Speed Internet
Access Service is an unregulated, inferstate “information service.”? The 1996 Act defines
an “information service” as “the offering of a capability for generating, acquiring,
storing, transforming, processing, retrieving, utilizing, or making available information
via telecommunications.” 47 U.S.C. § 153(20). For more than thinty years, the FCC has
consistently held that information services should remain free from federal and state
regulation. The FCC has taken numerous steps to ensure that the information services
market 15 unregulated, and its Computer Inquiry orders have expressly preempted state

regulation of interstale information services. Federal courts have upheld this exercise of

2 See 88 F.C.C.2d at 541, § 83 n.34.



preemptive authority. For instance, in the Computer I Further Reconsideration Order,’
the Commission made clear that its decisions served lo preempt any state regulation of
enhanced services (which are now known as information services). The D.C. Circuit
upheld this exercise of preemptive authority, explaining that “[f]or the federal program of
deregulation to work, state regulation of CPE [custlomer premises equipment, i.e.,

»

customer telephones] and enhanced services ha[s] (o be circumscribed.” Computer &
Communications Indus. Ass’'n v. FCC, 693 F.2d 198, 206 (D.C. Cir. 1982). See also id.
at 214 (expressing agreement with FCC deternumation ‘that preeruption of state
regulation is justified . . . because the objectives of the Computer Il scheme would be
frustrated by state tariffing of CPE”). Accordingly, that court held, “state regulatory
power must yield to the federal.” Id. at 216; see also People of California v. FCC, 39
F.3d 919, 932 (9th Cir. 1994) (recognizing that state regulation of interstate information
services would “essentially negat[e] the FCC’s goal”).
The 1996 Act’s Requirement that BellSouth Enter Into Interconnection Agreements
29.  In addition to the requirement to sell unbundled network elements to
CLECs, the 1996 Act also requires incumbent carriers to negotiate with CLECs in order
to establish “ihe parlicular terms and conditions of agreements to fulfill” the other duties
prescribed by section 251 of the Act. See 47 U.S.C. § 251(c)(1). If the parties are unable
to reach an agreement voluntanly, either party may ask the state commission to arbitrate

any open issues. See id. § 252(b)(1). The relevant state commission may then resolve

the disagreements between the parties, “ensur[ing] that such resolution and conditions

3 Memorandum Opinion and Order on Further Reconsideration, Amendment of Section
64.702 of the Commission’s Rules and Regulations (Second Computer Inquiry), 88 FCC
2d 512, 541 § 83 n.34 (1981) (“Computer Il Further Reconsideration Order”).



meet the requirements of section 251 of [the Act], including the regulations prescribed by
the Commission pursuant (o section 251.” See id. § 252(c)(1).

30.  Additionally, afier the parties have reached a full agreement — whether
through negotiation, arbitration, or both — the state commission must approve or reject
that entire agreement based on whether it meets the criteria set out in sections 251 and
252. 1d. § 252(e)(1)-(3). Any party aggrieved by a state commission determination has a
statutory right to bring suit in a federal district court. 47 U.S.C. § 252(e)(6).

{he FPSL Proceelings

31. On January 24, 2001, FDN filed in the FPSC a petition for arbitration to
resolve outstanding issues with BellSouth related 10 a new interconnection agreement.
BellSouth responded on February 19, 2001. Thereafter, FDN filed a Motion to Amend
its arbitration petition on April 9, 2001. BellSouth filed its Response in Opposition to the
Motion on April 16, 2001. FDN filed its Reply to BellSouth’s Opposition on April 30,
2001. On May 22, 2001, the FPSC issued its order granting FDN’s Motion to Amend its
arbitration petition. See FPSC Order No. PSC-01-1168-PCO-TP (attached as Exhibit A).
The parties resolved all issues but one prior to the Administrative Hearing on the petition
for arbitration: whether BellSouth was required to continue to provide retail DSL-Based
High-Speed Intemnet Access to customers who opted to switch their local phone
companies and receive voice service from FDN over UNEs loops.

32.  The FPSC held a hearing on August 15, 2001. On June 5, 2002, the FPSC
issued its Final Order on Arbitration, in which it held that BellSouth must continue to
provide DSL-Based High-Speed Internet Access to customers who receive FDN voice

service over UNE loops. See FPSC Order No. PSC-02-0765-FOF-TP (attached as



Exhibit B). Upon both parties’ request, the FPSC granted an extension of time in which
to file an interconnection agreement. Additionally, both parties filed motions for
reconsideration, which the FPSC denied on Oclober 21, 2002. See FPSC Order No. PSC-
02-1453-FOF-TP (attached as Exhibit C). On November 20, 2002, BellSouth filed its
FDN interconnection agreement. That agreement was replaced on February 5, 2003 to
reflect updated Florida rates for UNEs. The parties had some difficulty reaching
agreement on the precise language to use in order to capture the FPSC’s order that
BellSouth continue to provide its DSL-Based High-Speed Internet Access Service ic ¢=2
users who obtain voice service from FDN over UNE loops. Briefs were exchanged on
this issue before the FPSC. On March 21, 2003, the FPSC issued its decision resolving
the disagreement, and the parties were instructed to file a final interconnection agreement
within 30 days. See FPSC Order No. PSC-03-0395-FOF-TP (attached as Exhibit D).

33.  Afier the parties filed the agreement, on June 9, 2003, the FPSC issued its
final order, approving the interconnection agreement and its amendments. See FPSC
order No. PSC-03-0690-FOF-TP (attached as Exhibit E).

The FPSC’s Decision Is Contrary to Federal Law

34.  The FPSC’s decision is contrary to federal law. The retail DSL-Based
High-Speed Internet Access Service that the FPSC ordered BellSouth to provide to
FDN’s voice customers is an intersiate service that is beyond the FPSC’s authority to
regulate. Indeed, the service at issue is an interstate information service that, as a matter
of federal law, must remain unregulated.

35.  Because the FPSC has no authority to regulate interstate services -- much

less interstate information services -- except to the extent provided by the 1996 Act, and
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because the 1996 Act does not grant the FPSC any authority to enact the regulation at
issue here, the FPSC lacked jurisdiction to order BellSouth to continue to provide DSL-
Based High-Speed Internet Access Service to its customers who receive voice service
from FDN over UNE loops.

36.  Moreover, the FPSC’s decision is contrary to well-established FCC
precedent making clear that ILECs are not required to provide DSL service over UNE
loops. In numerous orders, the FCC has definitively and plainly stated that ILECs have
no obiigativn to provide their wholesale DSL services uver UNE loops. See, 2o,
Memorandum Opinion and Order, Application by SBC Communications Inc., et al.,
Pursuant 1o Section 271 of the Telecommunications Act of 1996 To Provide In-Region,
InterLATA Services In Texas, 15 FCC Rcd 18354, 18515, { 324 (2000) (“Texas Order”).
The FCC has specifically determined, moreover, that the BellSouth policy at issue here is
not discriminatory and is consistent with federal law. See Memorandum Opinion and
Order, Joint Application by BellSouth Corp., et al. for Provision of In-Region, InterLATA
Services In Georgia and Louisiana, 17 FCC Red 9018, 9100-01, § 157 & n.562 (2002);
Memorandum Opinion and Order, Joint Application by BellSouth Corp., et al. for
Provision of In-Region, InterLATA Services in Alabama, Kentucky, Mississippi, North
Carolina, and South Carolina, 17 FCC Red 17595, 17683, § 164 (2002). Under the 1996
Act and standard pninciples of preemption, the FCC’s unambiguous determinations in this
regard preempt the FPSC’s authority to make an inconsistent determination.

37.  Additionally, BellSouth’s federal wholesale DSL tariff establishes that
BeliSouth will only provide that service over loops over which it provides voice service.

That tariff is violated when the FPSC requires BellSouth to provide service over UNE

1]



loops leased by -- and thus under the control of -- FDN. The FPSC lacks the authority to
add to or alter the terms of that federally filed tariff.

38.  The FPSC’s decision requiring BellSouth to provide DSL-Based High-
Speed Internet Access Service to FDN's UNE voice customers is also unlawful because it
effectively establishes a new UNE - the Jow frequency portion of the loop. Because the
1996 Act expressly grants to the FCC the authonty to identify the network elements that
must be unbundled, the FPSC has no authority under the statute to create a new UNE
obligation that the FCC has expressly declined ic mandate. The iF3C’s decinion her
conflicts with the FCC’s express determination that only the high-frequency portion of
the spectrum used for DSL service should be treated as a separate network element. See
Texas Order, 15 FCC Rcd at 18517-18, § 330 (noting that the FCC has “unbundled the
high frequency portion of the loop when the incumbent LEC provides voice service” but
has *“not unbundle[d] the low frequency portion of the loop and did not obligate
incumbent LECs to provide xDSL service” where end-users received their voice service
from CLECs). Moreover, not only is the FPSC’s decision preempted, but also the
provisions of state and federal law that it has cited in support of its ruling in fact provide
no authority for the FPSC’s ruling.

39.  Even if the FPSC somehow did possess the authority to create additional
UNE obligations, the FPSC nevertheless failed to undertake the “necessary and impair”
analysis expressly required by the 1996 Act. See 47 U.S.C. § 251(d)(2). Accordingly,
the FPSC’s determination violates the plain language of the 1996 Act.

40.  In addition, the FPSC’s determination that BellSouth must provide DSL-

Based High-Speed Intemmet Access to FDN’s customers over UNE loops is arbitrary,
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capricious, and otherwise unlawful.  The FPSC based its decision in part on its belief
that BellSouth’s resistance to provisioning DSL-based High-Speed Internet Access on
UNE loops controlled by CLECs is anticompetitive. The FPSC, however, ignored the
evidence that BellSouth lacks market power in the market for high-speed Internet service.
The majority of consumers receive their high speed internet service through other
(unregulated) means: cable modem, predominantly, but also through wireless and satellite
technologies. Because BellSouth lacks market power, as a matter of both law and
economics, BellSouth cannot act anticompetitively by bundiing it; DSL-based high-speed
Internet access with BellSouth voice service, offered either at retail or on a resold basis.
Nonetheless, the FPSC did not address these issues and it cited no record evidence--
because there was none--demonstrating any consumer harm as a result of BellSouth’s
practice. That lack of evidence and the failure to reasonably explain its conclusion on
these issues independently render the FPSC’s decision arbitrary and capricious and
Jacking in reasoned decision-making. The FPSC’s decision is also arbitrary and
capricious because it is intemally contradictory.

41.  Finally, BellSouth has designed its DSL-Based High-Speed Intemet
Access to be an overlay to its voice service. In order to comply with the FPSC’s
requirement that BellSouth make its DSL-Based High Speed Internet Service available to
customers not receiving their voice service from BellSouth, BellSouth will incur
substantial costs. Because the FPSC’s order does nol make any provision by which
BellSouth may recoup those costs, BellSouth has suffered a taking of property without

due process in violation of the Fifth and Fourteenth Amendments.
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CLAIM FOR RELIEF

42. BellSouth incorporates the foregoing paragraphs of this Complaint as if
set forth completely herein.

43.  For all the reasons discussed above, the FPSC’s and the Commissioner
Defendants’ decision directing BellSouth to provide DSL-Based High-Speed Internet
Access Service to FDN UNE customners is contrary to, and preempted by, federal law.
Additionally, the provisions of state and federal law cited by the FPSC do not support its
determination. The FPSC’s decision is also peyond its lawful authority, arbitrary and
capricious, inconsistent with the evidence presented to the FPSC, internally inconsistent,
and results from a failure to engage in reasoned decision-making.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff BellSouth prays that the Court enter an order:

1. Declaring that the FPSC’s decision is unlawful.

2. Enjoining all the Defendants, and all parties acting in concert therewith, from
seeking to enforce that unlawful decision against BellSouth.

3. Granting BellSouth such further relief as the Court may deem just and

reasonable.
Respectfully submitted,
Nancy White ck R. Reiter
BELLSOUTH TELECOMMUNICATIONS, INC.  Florida Bar No. 0028304
Suite 400 ADORNO & YO0ss, P.A.
150 South Menroe Street 2601 South Bayshore Drive, Suite 1600
Tallahassee, Florida 32301 Miami, Florida 33133
(305) 858-5555
(305) 347-5558 (305) 858-4777

jm@adomo.com
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1615 M Street, N.W., Suite 400

Washington, D.C. 20036
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Counsel for BellSouth Telecommunications, Inc.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition by Florida DOCKET NO. 010098-TP

Digital Network, Inc. for ORDER NO. PSC-01-1168-PCO-TP
arbitration of certain terms and | ISSUED: May 22, 2001
conditions of proposed
interconnection and resale
agreement with BellSouth
Telecommunications, Inc. under
the Telecommunications Act of
1996.

ORDER GRANTING MOTION TQO AMEND ARBITKRATION PETITIUN

Pursuant to Section 252 of the Telecommunications Act of 1996

(Act), Florida Digital Network, Inc. (FDN) petitioned for

arbitration with BellSouth Telecommunications, Inc. (BellSouth) on

January 24, 2001, On February 19, 2001, BellSouth filed its

——————Respengse—to—FEDNYg- - petition for. arbitration. - An  issue— - — .

identification meeting was held for this docket on April 12, 2001.

On April 9, 2001, FDN filed a Motion to Amend Arbitration Petition

. (Motion) . On April 16, 2001, BellSouth filed its Response In

Oppeosition to the Motion (Response). FDN filed its Reply to

BellSouth’s Oppeosition to Motion to Amend Arbitration Petition on

April 30, 2001, This matter is curxrently set for an administrative
hearing.

MOTION

In its Motion, FDN asserts that prior and subsequent to FDN’s
filing the Petition, FDN and BellSouth representatives had
discussed in negotiations an unbundled network element (UNE)

+ ordering issue that FDN did not include in its Petition. Prior to
filing its Petition for Arbitration, FDN alleges that it believed
that parties would be able to negotiate a mutually satisfactory
resolution of this issue, proposed Issue 10 (See Attachment A).
However, on February 21, 2001, BellSouth informed FDN that the
issue could not be resolved in a satisfactory time frame. FDN
states further that it has not received any information on the
issue from BellSouth since that time, and no agreement has been
reached. :
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FDN maintains that it should be allowed to amend its Petition
to include the proposed Issue 10. FDN explains that the inclusion
of this issue will not prejudice BellSouth's case since BellSouth
has been aware of the issue for scme time. The parties discussed
the issue before and after the Petition was filed and FDN argques
adding the issue will not necessitate any change in the established
case schedule. Moreover, FDN contends that the arbitration process
is designed to resolve issues such as the one presented here. FDN
indicates that the parties’ current interconnection agreement
provides a vehicle for Commission resolution of suzh an issue,
which is addressed in the Bona Fide Request Proceas angd expedited
Resolution Procedures. Whether in this case by amendment of the
Petition or in a separate request for expedited dispute resolution,
FDN asserts that the Commission will be asked to resolve this issue
in roughly the same interval if the parties can not reach an
agreement. Thus, FDN azlleges that administrative economy supports
T permitting the rTeguested amendmentto avoid theinefficient—amd——
duplicative efforts inevitable in dual, simultaneous proceedings.
Further, FDN states that pursuant to Rule 28-106.202, Florida
Administrative Code, a petitioner may amend the petition after the
designation o0of the presiding officer only upon order of the
presiding officer. If the Motion is granted, FDN asserts that
Section 1.190(c}, Fla. R. Civ, Pro., provides that amendments to
pleadings, where permitted by rule or order, “shall relate back to
the date of the original pleading.” Accordingly, FDN states that
if the Motion is granted, .-it should be deemed filed on the date of
the original Petition to arbitrate.

RESPONSE

In its Response, BellSouth asserts that the Act does not allow
FON to amend its pleading in order to add issues that were not
presented in its Petition or in BellSouth’s Response. BellSouth
states that the Act establishes an explicit and streamlined
timetable for the resolution of issues that remain unresolved after
at least 135 days of good-faith negotiations over the terms and
conditions of an interconnection agreement. BellSouth contends
that even if the Act allows an amendment to the Petition, FDN has
not met its burden of proving that its delay in £filing the
amendment was reasonable. BellScuth explains that the petitioning
party is required to submit “all relevant documentation concerning
the unresolved issues, the position of each of the parties with
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respect to those issues, and any other issues discussed and
resolved by parties. Section 252 (b} (2) (A) of the
Telecommunications of Act of 1996 (Act). BellSouth asserts that
the petition and response to the petition establish the exclusive
list of issues that may be addressed during the arbitration
proceedings.

BellSouth alleges that FDN'e assertion that its Motion cures
the fact that proposed Issue 10 does not appear in its Petition
because amendments to pleadings “shall relate back tc the date of
the original pleading” is incorrect. 321l:zouth explains, however,
that federal courts reviewing arbitration rulings in some other
jurisdictions have ruled that state commissions have no authority
to decide issues not raised in either the petition for arbitration
or the response. BellSouth states that although FDN's Motion makes
it clear that the proposed Issue 10 was identified during these

——————negotiatione—and-thatit-remained-unreselved-at-the—time—that FON-— - ———
filed its Petition, FDN failed to raise this unresolved issue in
its Petition. BellSouth contends that FDN filed its Motion 47 days
, after FDN knew that proposed Issue 10 would not be resolved.
Hence, BellSouth requests that the Commission deny FDN's Motion to
Amend Petition because FDN has not provided a reasonable
explanation for its delay in seeking leave to amend its Petition.

DECISION

Pursuant to Rule 28-10&.202, the petitioner may amend its
petition after the designation of the presiding officer only upon
order of the presiding officer. Accordingly, it appears that the
presiding officer has the authority to render a decision on a

. motion to amend petition. I note that FDN’s Reply to BellSouth
Opposition to Motion to Amend arbitration petition is not
contemplated by Commission rules; therefore, it is not addressed
herein. In its Response, BellSouth states that FDN’s Motion should
be denied because FDN failed to provide a reasonable explanation
for why it had not filed Motion earlier. Although BellSouth
asserts that the Act does not provide parties an allowance to amend
a petition for arbitration, BellSouth has not presented a
compelling argument that the Act requires that I deny FDN's Motion.
1 concur, nevertheless, -with BellSouth in its assertion that the
petition and response to the petition establish the exclusive list
of issues that may be addressed during the arbitration proceedings.
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However, in Docket No. 970730-TP, Petition for arbitration
filed by Telenet, Telenet filed for a Motion to Accept Telenet’s
Amended Request for Relief. Having found that Telenet should be
allowed to amend its request for relief, Order No. 98-0332-PCO-TP
was issued granting Telenet's Motion to Accept Amended Request for
Relief. 1In this Order, it was established that the Commission has
brcad discretion to allow amendment of pleadings and that the
Commission should follow a policy of allowing pleadings to be
freely amended, if the privilege to amend has not been abused, in
order that disputes may be resolved on the merits. Although, it
appears that FDN had an cpporstunity to amend its Petition earlier,
there is no indication that FDN abused its privilege to amend its
petition. In keeping with the notion of Jjudicial economy, I
believe that adding the proposed Issue 10 would allow parties to
address the merits of their case in this proceeding. Further, it
does not appear that BellSouth will be unduly prejudiced since it
wag aware that proposed "Issue 10 had not resovlved by parties.-
Accordingly, FDN's Moticon to Amend Petition is hereby granted.
BellSouth shall have seven days from the issuance date of this
Order to file its Amended Responge to proposed Issue 10 in FDN’s
Amended Petition for Arbitration.

Rased on the foregeing,

ORDERED by Commissioner J. Terry Deason, as Prehearing
Officer, that Florida Digital Network, Inc.’s Motion to Amend
Arbitration Petition, is hereby granted.

ORDERED that BellSouth Telecommumications, Inc. shall respond
within seven days from the issuance date of this Order to Florida
Digital Network, Inc.’s Amended Petition for Arbitration as set
forth in the body of this Order.
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By ORDER of Commissioner J. Terry Deason as Prehearing
Officer, this 22nd Day of May , _2001

Qe

J. TERRY DEASON
Commissioner and Prehearing Officer

(SEAL)

FRE

e NOTICE - OF FURTHER PROCEEDRINGS--OR-JUDICIAI- REVIEW—

The Florida Public Service Commission is required by Section
120.569 (1), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought .

Mediation may be available on a case-by-case basis. If
mediation is conducted, it does not affect a substantially
interested person’s xight to a. hearing.

Any party adversely affected by this order, which is
preliminary, procedural or intermediate in nature, may request: (1)
reconsideration within 10 days pursuant to Rule 25-22.0376, Florida
Administrative Code, if issued by a Prehearing Officer; (2)
reconsideration within 15 days pursuant to Rule 25-22.060, Florida
Administrative Code, if issued by the Commission; or (3) judicial
review by the Florida Supreme Court, in the case of an electric,
gas or telephone utility, or the First District Court of Appeal, in
the case of a water or wastewater utility. A motion for
reconsideration shall be filed with the Director, Division of
Records and Reporting, in the form prescribed by Rule 25-22.060,
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Florida Administrative Code. Judicial review of a preliminary,
procedural or intermediate ruling or order is available if review
of the final action will not provide an adequate remedy. Such
review may be requested from the appropriate court, as described
above, pursuant to Rule 9.100, Florida Rules of Appellate
Procedure.
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ATTACHMENT A

PROPQSED ISSUE 10:

Should BellSouth be required to
provide FDN a service order
option for all voice-grade UNE
loops (other than SL-1 and SL-
Z} wheseby BellCzouth will (1)
design circuits served through
an integrated subscriber loop
carrier (8SLC), where necessary
and without additional
requirements on FDN, (2} meet

.intervals at parity with retail

service, (3) charge the S8SL-1
rate if there is no integrated
SLC ox the SL-2 rate if there
is, and (4) offer the order
coordination option?
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I. CASE _BACKGRQUND

Pursuant to Section 252 of the Telecommunications Act of 1986
(Act), Florida Digital Network, 1Inc. (FDN) petitioned for
arbitration with BellSouth Telecommunications, Inc. {BellSouth) on'
January 24, 2001. On February 19, 2001, BellSouth filed its
Response to FDN’s petition for arbitration. On April 9, 2001, FDN
filed a Motion to Amend Arbitration Petition. On April 16, 2001,
BellSouth filed its Response In Oppositicn to the Motion. FDN
filed its Reply to BellSouth’s Opposition to Motion to Amend
Arhitration Petition on April 30, 2001. On May 22 2001, Order No.
PSC-~01-1i68-PCO-TP was issued granting FDN's Motion to Amend
Arbitration Petition.

At the issue identification meeting, the parties identified
ten igssues to be arbitrated. Prior to the administrative hearing,
_the parties resolved all of those issues except one. An
administrative hearing was held on August 15, 2001. On September
26, 2001, FDN filed a Motion to Supplement Record of Proceeding.
BellSouth filed a timely opposition to FDN’s motion on October 3,
2001. On December 6, 2001, Order No. PSC-01-2351-PCO-TP was issued
denying FDN’s Motion to Supplement Record of Proceeding.

Although the parties were not able to reach a complete
settlement, we commend the good faith efforts of the parties to
continue the negotiation process throughout this proceeding.

In this arbitration, FDN requests that this Commission order
BellSouth to (1) end the practice of imsisting that consumers who
buy BellSouth’'s Digital Subscriber Line (DSL) service also purchase
BellSouth voice; (2) unbundle the packet switching functionality of
the Digital Subscriber Line Access Multiplexers (DSLAMs) that
BellSouth has deployed in remote terminal facilities throughout its
network and offer a broadband unbundled network element (UNE)
consisting of the entire transmission facility from the customer’s
premises to the central office; and (3) permit the resale of the
DSL transmission services that BellSouth provides to Florida
consumers at retail. This Order addresses these requests.
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II. JURISDICTION

Pursuant to Chapter 364, Florida Statutes, and Section 252 of
Act, we have jurisdiction to arbitrate interconnection agreements,
and may implement the processes and procedures necessary to do so’
in accordance with Section 120.80 (13) (d), Florida Statutes.

III. BELLSOUTH DSL OVER FDN VOICE LOOPS

. We have been asked to decide whether BellSouth should be
required to continue to provide its FastAccess Internet Cervice
when its customer changes to another voice telecommunrizacions
provider. FDN geeks relief from what it claims to be BellSouth’s
“anticompetitive practice of leveraging its control of the DSL
market in Florida to injure competitors in the voice market.* FDN
witness Gallagher explains that when customers of BellSouth'’s voice
and FastAccess Internet Service seek to switch their voice service
to FDN, Bellscuth will disconnect their FastAccess —Internet
Service. He states that because FDN is unable to offer DSL and
voice service over the same telephone line in most cases, customers
are likely to lose interest in obtaining voice services from FDN.

BellScuth witness Ruscilli confirms that BellSouth will not
offer its FastAccess Internet Service to a voice customer of
another carrier. Witness Ruscilli explains that the only way a
voice customer of FDN could obtain or maintain BellSouth’s
FastAccess Internet Service would be for FDN te convert that
customer from facilities-based service to a resale service, in
which FDN would resell BellSouth’s voice service to that customer.
BellSouth witness Williams states that in the situation in which
FDN resells BellSouth’s voice service, BellSouth wculd still be
considered the voice provider, and therefore, BellSouth would
continue to provide FastAccess Internet Service to that customer.

Witness Williams contends that in any event BellSouth is not
required to provide DSL service over a loop if BellSouth is not
providing voice service over that loop. In support of this
position, he cites the FCC’s Line Sharing Reconsideration Order,?
which states in Y16:

1

In the Matters of Deplovment of Wireline Services Offering Advanced Telecommunications

Capability, Ordex No. PCC 01-26; 16 FCC Rcd 2101 (2001).
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We deny, however, AT&T's request that the Commission
clarify that incumbent LECs must continue to provide xDSL
service in the event custcmers choose to obtain service
from a competing carrier on the same line because we find
that the Line Sharing Order contained no such
requirement.

Witness Williams states that “the FCC then expressly stated that
its Line Sharing Order ‘does not require that [LECs] provide xDSL
service when they are no longer the voice provider’.~*

Witness Williamg aleo suggests several "business reasons® for
BellSouth'’s decision not to offer DSL over FDN voice loops. First,
witness Williams states that the systems BellSouth uses to provide
DSL service do not currently accommodate providing DSL service over
an ALEC’'s UNE loop. He states that prior to provisioning DSL
service over a given loop, BellSouth must determine whether that

loop is DSL capable. He explains:

In order to make this determination, BellSouth has
developed a database that stores loop information for
inventoried working telephone numbers. When an ALEC like
FDN provides dial tone from its own switch, the ALEC (not
the end user) is BellSouth’s customer of record, and the
ALEC (not BellSouth) assigns a telephone number to the
end user. BellSouth’s database, therefore, does not
include loop information for facilities-based UNE
telephone numbers, and BellSouth cannot use the database
to readily determine whether a facilities-based UNE loop
is ADSL compatible.

'Witness Williams states that BellSouth’s troubleshooting, loop

provisioning, and loop qualification systems would not contain
telephone numbers assigned by ALECs. Therefore, he contends that
these mechanized systems do not support the provisioning of DSL
service over a UNE loop that an ALEC such as FDN uses to provide
voice service. In addition, witness Williams argues that it would
be “quite costly to try to take telephone numbers that are not
resident in our system today and to put those into those multiple
databases.”
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Further, witness Williams states that processing DSL orders
from an end user served by a facilities-based ALEC would be
inefficient and costly. He explains that since the ALEC has access
to all the features and functionalities of a UNE loop it purchases
from BellSouth, for BellSouth to provision DSL it must negotiate’

with each ALEC for use of the high frequency podrtion of these
loops.

FDN witness Gallagher responds that BellSouth’s “business
reasons” for not providing DSL over ALEC UNE loops are not adequate
grounds for denying FDN’e reguest. He contends that when the
Telecommunications Act of 199¢ was adopted, “the ILECs did not have
in place many of the systems that would ultimately be necessary to
support the UNEs, interconnection, collocation and resale
requirements of the new Act.” Witness Gallagher arques that these
systems were developed in response to the Act’s requirements and
the. development of these support systems should continue to be
driven by regulatory decisions and applicable law, not theé Gther
way around.

Witness Gallagher contends that BellSouth can offer no
reasonable justification for its policy of not providing DSL over
ALEC UNE loops. He states that this practice is apparently
designed to leverage its market power in the DSL market as an
anticompetitive tool to injure its competitors in the voice market.
Witness Gallagher argues that with numercus competitive DSL
providers folding or downsizing, if FDN does not obtain the relief
it seeks in this proceeding, there is a very real possibility that
BellSouth will eventually be the only DSL provider in its incumbent
region in Florida. He states:

Therefore, BellSouth’s ability to exert unreascnable and
unlawful anticompetitive preesures on the voice services
market will continue to increase. For these reasons,

BellSouth’s refusal to offer xDSL service to Florida

consumers who purchase facilities-based voice service

from [ALECs] is unreasonable and unlawful.

In its Dbrief, FDN argues that in the Line Sharing
Reconsideration Order “the FCC did not find that ILECs may lawfully
refuse to provide DSL service on lines on which it is not the
retail voice carrier.” FDN contends that the FCC simply determined
that AT&T’'s request was beyond the scope of a reconsideration
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order, which was limited to consideration of the ILEC’s obligation
to provide line sharing as a UNE.

In addition, FDN contends that the Line Sharing Order® did not
address, as a substantive matter, retail issues. FDN argues that’
“BellSouth cannot cite the Line Sharing Orders as a basis for
evading its retail obligations. FDN UNE voice customers who wish
to buy FastAccess DSL at retail should be permitted to do so.”
{emphasis in original)

We ncte that the Line Sharing Order provided that:

In this Order we adopt measures to promote the
availability of <competitive broadband xDSL-based
services, especially to residential and small business
customers. We amend our unbundling rules to require
incumbent LECs to provide unbundled access to a new
network element, the high frequency portion of the local
loop. This will enable competitive LECs to compete with
incumbent LECs to provide to consumers xDSL based
services through telephony lines that the competitive
LECes can share with incumbent LECs.

Line Sharing Order at §4.

The Line Sharing Order also provided that a state commission may
impose additional line sharing requirements. The FCC states:

It is impossible to predict every deployment scenario or
the difficulties that might arise in the provision of the
high frequency loop spectrum network element. States may
take action to promote our overarching policies, where it
is consistent with the rules established in this
proceeding.

Order at 9225. The FCC further emphasized that “States may, at
their discretion, impose additional or modified requirements for

2 1a the Matters of Deployment of Wireline Services Offering Advanced Telecommmicationsg

Capability, Order No. FCC $9-355; 14 FCC Red 20912 (1959), remanded and vacated line sharing rule
requirement, Upited Statep Telecom Rswociation v. FCC, Ne. 00-1012, Congplidated with 01-31075,
01-1102, 01-1103, No. 101$, consolidated with 00-1025, 2002 WL 1040574 (D.C. Cir. May 24, 2002).
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access to this unbundled network element, consistent with our

national policy framework.” Line Sharing Order, 14 FCC Rcd at
20917.

Recently, the Line Sharing Order was vacated by the U.S. Court’
of Appeals for the D.C. Circuit. We note that the Court addressed
the FCC's unbundling analysis and concluded that nothing in the Act
appears to support the FCC’'s_decision to require unbundling of the
high frequency portion of the loop *“under conditions where it had
no reason to think doing soc would bring on a significant
enhancement of competition.” United States Telecom Association v.
FCL, No. 00-1012, Consolidated with 01-1075, 01-1102, 01-1103, No..
1015, consolidated with 00-1025, 2002 WL 1040574 (D.C. Cir. May 24,
2002) . We note that we have not relied upon the Line Sharing Order
for our decision set forth herein.

... _ Bellsouth witness Ruscilli contends that BellSouth's
FastAccess Internet Service is an “enhanced, nonregulated,
nontelecommunications Internet access service.” We agree.?
However, we believe FDN has raised valid concerns regarding
possible barriers to competition in the local telecommunications
voice market that could result from BellSouth’s practice of
disconnecting customers’ FastAccess Internet Service when they

switch to FDN voice service. That is an area over which we do have
regulatory authority.

We are troubled by FDN’s assertions that BellSouth uses its
ability to provide its FastAccess Internet Service as leverage to
retain voice customers, creating a disincentive for customers to
obtain competitive voice service. In its brief, FDN suggests that
this practice amounts to unreasonable denial of service pursuant to
Section 201 of the Act and Section 364.03(1), Florida Statutes. 1In
addition, FDN contends that this practice unreasonably
discriminates among customers, citing Section 202 (a) of the Act and
Sections 364.08{(1) and 364.10(1), Florida Statutes. FDN also
agserts that BellSouth’s requirement that an end user seeking to
purchase its FastAccess Internet Service must also purchase
BellSouth’s voice service is an anticompetitive and illegal tying
arrangement, and “a per se violation of the antitrust laws.” We

3 gee In the Matter of Amendment of Section 64.702 of the Commigsion’s Rules and
Regulations, (Computer IX Final Decision); 77 PCC 2d 384 (1980).
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believe that FDN has demonstrated that this practice raises a
competitive barrier in the voice market for carriers that are
unable to provide DSL service. :

As set forth in Section 706 of the Telecommunications Act,
Congress has clearly directed the state commissions, as well as the
FCC, to encourage deployment of advanced telecommunications
capability by using, among other things, “measures that promote
competition in the local telecommunications market, or other
regulating methods that remove barriers to infrastructure
investment.”

Furthermore, our state statutes provide that we must encourage
competition in the local exchange market and remove barriers to
entry. As set forth in Section 364.01(4) (g), Florida Statutes,
which provides, in part, that the Cocmmission shall, ™[e]lnsure that

all providers of telecommunicaticons serviceg are treated fairly, by

preventing anticompetitive behavior. . .,” we are authorized to
address behaviors and practices that exect barriers to competition
in the 1local exchange market. Section 364.01{4) (d), Florida
Statutes, also provides, in part, that we are to promote
competition. We also note that under Section 364.01(4) (b), Florida
Statutes, our purpose in promoting competition is to “ensure the
availability of the widest possible range of consumer choice in the
provision of all telecommunications services.” Thus, the
Legislature’s mandate to this Commission is clear.

As referenced above, FDN states that BellSouth’s practice of
disconnecting its FastAccess Internet Service when its customer
changes to another voice provider unreasonably discriminates among
customers, citing Section 202(a) of the Act, as well as Sections
364.08 and 364.10, Florida Statutes. Although it does not appear
that Section 364.08, Florida Statutes, is directly on point, we
agree that Section 202(a) of the Act and Section 364.10, Florida
Statutes, are applicable. Section 364.10(1), Florida Statutes,
provides that:

A telecommunications company may not make or give any
undue or unreasonable preference or advantage to any
person or locality or subject any particular person or
locality to any undue or unreasonable prejudice or

disadvantage in any respect whatsoever. .
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Similarly, Section 202 of the Act, among other things, precludes a
common carrier from making any unjust or unreasonable
discrimination in practices or services, directly or indirectly.
BellSouth’s practice of disconnecting its FastAccess service.unduly
prejudices or penalizes those customers who switch their voice'
service, as well as their new carrier. The FCC’s Line Sharing
Reconsideration Order is distinguishable here, because in this case
BellSouth’s practice of disconnecting its FastAccess Internet
service has a direct, harmful impact on the competitive prov131on
of local telecommunications service.

We also note that Section 251(d) (3) of the Telecommunications
Act provides that the FCC shall not preclude:

the enforcement of any regulation, order, or policy of a
State commission that-
(A) establishes access and_ interconnection
obligations of local carriers;
(B) is consistent with the requlrements of
this section [251]);
(c) does not substantially prevent
implementation of the requirements of this
section and the purposes of this part.

Thus, in the interest of promoting competition in accordance with
state and federal law, BellSouth shall continue to provide
FastAccess even when BellScuth is no longer the voice provider
because the underxlying purpose of such a requirement is to
encourage competition in the 1local exchange telecommunications
market, which is consistent with Section 251 of the Act and with
Chapter 364, Florida Statutes.

It is incumbent upon us to promote competition. The evidence
shows that BellSouth routinely disconnects its FastAccess service
when a customer changes its voice provider to FDN, which reduces
customers’ options for local telecommunications service. The
evidence also indicates that this practice is the result of a
business decision made by BellSouth. Moreover, BellSouth has
declined to eliminate this practice, contending that it would
result in increased costs and decreased efficiency. The record
does not, however, reflect that BellSocuth cannot provision its
FastAccess sexvice over an FDN voice loop or that doing so would be
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unduly burdensome. As such, we find that this practice
unreasocnably penalizes customers who desire to have access to voice
service from FDN and DSL service from BellSouth. . Thus, this
practice is in contravention of Section 364.10, Florida Statutes,
and Section 202 of the Act. Furthermore, because we find that this
practice creates a barrier to competition in the local
telecommunications market in that customers could be dissuaded by
this practite from choosing FDN or another ALEC as their voice
service provider, this prac'tice is also in viclation of Section
364.01(4), Florida Statutes.

Conclusion
This is a case of first impression and we caution that this

decision should not be construed as an attempt by this Commission
to exercise jurisdiction over the regulation of DSL service, but as

an exercise of our jurisdiction_to promote competition in the local

voice market. Pursuant to Sections 364.01(4)(b), (4)(d), (4)(g),
and 364.10, Florida Statutes, as well as Sections 202 and 706 of
the Act, we find that for the purposes of the new interconnection
agreement, BellSouth shall continue to provide ite FastAccess
Internet Service to end users who obtain voice service from FDN
over UNE loops.

IV. BROADBAND UNE IO00P

We have also been asked to decide whether BellSouth should be
required to offer an unbundled broadband loop as a UNE to FDN. The
point of controversy centers around the fact that FDN's proposed
broadband loop would include the packet switching functionality of
the DSLAM located in the remote terminal. BellSouth witness
Williams argues that "FDN‘’s proposed new broadband UNE is not
recognized by the FCC, nor the industry, and includes functionality
which the FCC and this Commission have been very clear in their
intent not to require ILECs to provide on a UNE basgis.”

BellSouth witness Ruscilli cites the FCC's 1999 UNE Remand
Order,* in which the FCC stated that ™“([t]lhe packet switching

¢ Implementation of the Local Competition Provisions in the Telecommunications Act of
105¢, Third Report and Order, Order Ro. FCC 9§9-238; 15 PCC Rcd 3696 (1599), remanded, Uni
States Telecom Associatiop v. FOC, No. 00-1012, Consolidated with 01-107§, 01-1102, 01-1103, Ko,
1015, consolidated with 00-1025, 2002 WL 1040574 (D.C. Cir. May 24, 2002).
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network element includes the necessary electronics (e.g., routers
and DSLAMs) .” UNE Remand Order at Y304 He asserts that the "“FCC
then expressly stated 'we decline at this time to upbundle the
packet switching functionality, except in limited circumstapcesg’.”
{Emphasis added by witness) UNE Remand Order at 9306 The ™limited '
circumstances” in which ILECs are required by the FCC to unbundle
packet switching are contained in 47 C.F.R. Section 51.319 (Rule

' 51.319). Rule 51.319(c)(5) states:

. {5} An incumbent LEC shall be required to provide'
nondiscriminatory access to unbundled packet switching
capability only where each of the following conditions
are satisfied.

(i) The incumbent LEC has deployed digital

loop carrier systems [DLC], including but not

limited to, integrated digital loop carrier or

universal digital loop carrier systems; or has
deployed any other system in which fiber optic
facilities replace copper facilities in the
distribution section (e.g., end office to

remote terminal, pedestal or environmentally
controlled vault);

(ii) There are no spare copper loops capable
of supporting =xDSL services the requesting
carrier seeks to offer;

(iii) The incumbent LEC has not permitted a
requesting carrier to deploy a Digital
Subgscriber Line Access Multiplexer in the
remote terminal, pedestal or environmentally
controlled wvault or other interconnection
point, nor has the requesting carrier obtained
a virtual collocation arrangement at these
subloop interccnnection points as defined by
paragraph (b) of this section; .and

(iv) The incumbent LEC has deployed packet
switching capability for its own use.
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BellSouth witness Ruscilli argues that BellSouth should not be
required to unbundle its packet switching functionality except when
these specific conditions are met. He contends that the FCC
“clearly stated that an incumbent has no obligation to unbundle
packet switching functionality ‘if it permits a requesting carrier '
to collocate its DSIAM in the incumbent'’'sg remote términal, on the
gsame texrms and conditions that apply to its own DSLAM’.* (emphasis
added by witness)UNE Remand Order at Y313. Witness Ruscilli states
that BellSouth will permit FDN to collocate its own DSLAM at a
BellScuth RT, and if BellSouth is unable to accommodate such a
collocation it will then unbundle packei switching fuuicticuality =%
that RT. )

FDN witness Gallagher acknowledges that the FCC has
established a four-part test, but states that this is merely. “one
set of circumstances where packet switching clearly mugst be
- unbundled:”-{(emphasis added) He--asserts--that nothing in the UNE
Remand Order suggests that packet switching may not be unbundled in
other situations. Nevertheless, witness Gallagher contends, all
four of these conditicns are met in BellSouth’'s network. In
particular, witness Gallagher disagrees that ALECs are afforded the
ability to collocate DSLAMs at RTs on the same terms and conditions
as BellSouth's DSLAMs, He argues that although BellSouth
*nominally allows” ALECs to collocate DSLAMs in RTs, such
collocation is subject to untenable terms and conditions. Witness
Gallagher contends that BellSouth refuses to allow ALECs to connect
DSLAMs to lit fiber that is used to carry BellSouth’s traffic to
the central office. He argues that since dark fiber is often not
available, FDN'’'s DSLAM would be stranded at the RT. For these
reasons, witness Gallagher claims that BellScuth does not permit
collocation of DSLAMa at RTs on the same terms and conditions
applicable to BellSouth's DSLAM functionality.

Witness Gallagher suggests that we are not required to apply
the four-part UNE Remand Order test before establishing a broadband
UNE. Witness Gallagher contends that “the Florida Commission can
and should order unbundling of packet switching if it finds that
[ALECs] would be impaired without such access, pursuant to the
terms of FCC Rule 51.317.” (emphasis added)

Witness Ruscilli acknowledges that we have been granted the
authority to establish additional UNEs, but, he aygues that we “may
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establish a new UNE only if the carrier seeking the new UNE carries
the burden of proving the impairment test set forth in the. FCC’s
UNE Remand Order.” FDN witness Gallagher agrees, stating that the
legal standard to be used by us when creating a new UNE is
prescribed in FCC Rule 51.317. We note that the standard set forth'
in the UNE Remand Order, as referred to by BellSouth witness
Ruscilli, and that set forth in FCC Rule 51.317 are one and the
same. The rule states that if the state commission “determines
that lack of access to an element impairs a requesting carr%er's
ability to provide service, it may require the unbundling of that
element. . . .” 47 C.F.r. §51.317{b}<i;.

In considering whether lack of access to a network element
“materijally diminishes” a xrequesting carrier’s ability to provide
service, state commissions are to consider whether alternatives in
the market are available as a practical, economic, and operational

-matter. -In-doing-s0,-the state.commissions. axe to-rely on_factors..
such as cost, timeliness, quality, ubiquity, and impact on network
cperations to determine whether alternative network elements are
available. 47 C.F.R. §51.317(b){2)) State commissions may also
consider additional factors such as whether unbundling of a network
element promotes the rapid introduction of competition; facilities-
based competition, investment and innovation; and reduced
regulation. Further, the state commission may consider whether
unbundling the network element will provide certainty to requesting
carriers regarding the availability of the element, and whether it
is administratively practical to apply. 47 C.F.R. §51.317(b) (3)

FDON witness Gallagher argues that the “cost of providing
ubiquitous service throughout the state of Florida by cecllocating
DSLAMs at remote terminals would be staggeringly expensive, and
well beyond the capability of FDN or other [ALECs].” He states that
FDN has spent millions of dollars to collocate equipment in 100 of
BellSouth’s 196 central offices in Florida. With over 12,000
remote terminals in BellSouth’s network, witness Gallagher contends
that collocation on that scale would be financially impossible for
FDN. BellSouth witness Williams confirms that as of May 23, 2001,
there were 12,037 remote terminals in BellSouth’s Florida network.
Witness Gallagher also contendas that it would be prohibitively
time-consuming to collocate a DSLAM in every remote terminal(RT).
He states that "the process in my estimation would require well
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more than one year before FDN could start to provide serxrvice, and
perhaps much longer.” .

Another alternative proposed by BellSouth for providing DSL
service to consumers served by a DLC loop is utilizing an available
“home run® copper loop. Witness Williams explaina that FDN could
perform an electronic Loop Make-Up and locate an available home-run
copper loop from the customer’s NID all the way to FDN‘s central
office collocation space. FDN would then reserve this loop and
place an order for that home-run copper loop. BellSouth would then
do a loop change to wove FDN t& an «ll-copper loop.

FDN witness Gallagher responds that in many BellSouth service
areas, no copper facilities are available for DSL. In addition, he
states that many DLCs are deployed where copper loops are longer
than 18,000 feet. At that distance they are not capable of

-carxrying DSL transmission~ He contends that *{elven-where-home-run

copper loops are DSL-capable, the gquality of the DSL transmissions
would@ be inferior to DLC loops and therefore would not be
competitive in the consumer market.”

BellSouth witness Ruscilli contends that FDN is not impaired
by the fact that BellScuth does not provide packet switching
functionality or the DSLAM as a UNE because FDN can purchase,
install, and utilize these elements just as easily and cost-
effectively as BellSouth. In addition, witness Ruscilli argues
that in determining whether to create a new broadband UNE, we must
consider the effects unbundling will have on investment and
innovation in advanced services. He states that an important part
of the FCC’s reasoning in not unbundling advanced services
equipment was to avoid stifling competition and to encourage
innovation. He argues that ALECs can choose to install ATM
switches and DSLAMs just as BellSouth has done, and they would not
be impaired by implementing this strategy.

Furthermore, witness Ruscilli contends that requiring the
unbundling of advanced services eguipment would have a “chilling
effect” on BellSouth’s incentives to invest in such equipment. He
states that just as ALECs would have no incentive to invest in
advanced services egquipment, an ILEC’s incentive to invest in such
equipment would be stifled if its competitors can take advantage of
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the equipment’s use without incurring any of the risk. We agree.

We do not believe that a general unbundling requirement for
all of BellScuth’s network based upon the four-part test contained
in Rule 51.319 is appropriate. Rather, this rule contemplates a’
case-by-case analysigs of whether these conditions are met at
specific remote terminals. We agree with BellSouth witness
Ruscilli, who states that "[rlequiring the statewide unbundling of
packet switching if an ALEC can find one remote texminal to which
this exception applies would impermissibly ignore the FCC's intent
by allowing the liwmites exception to swallow the general ruie *

There is insufficient evidence in the record to make a
determination regarding each of the specific remote terminals
deployed in BellSouth’s network, but the testimony does show that
BellSouth does allow for the collocation of DSLAMs in remote
terminals. - Thus, we do not believe the four~-part-test -contained in
Rule 51.319 has been met. Therefore, the record does not support
unbundling packet switching pursuant tc Rule 51.319. We further
note that while there is no evidence in the record to support a
finding that FDN can obtain the ability to provide the desired
functionalities through third parties, there was evidence regarding
several proposed alternative methods of providing DSL to consumers
served by DLC loops when an ALEC is the voice provider.

FDN witness Gallagher contends that “early entry and early
name recognition are c¢rucial to success in markets for new
technologies and new services.* He states that with each day FDN
falls further behind BellSouth in the DSL market. While certain
advantages accrue to the provider who is first to maxket, the
record nevertheless reflects that the initial cost of installing a
DSLAM in a remote terminal is similar for FDN and BellSouth.

The FCC explains that two fundamental goals of the Act are to
open the local exchange and exchange access markets to competition,
and to promote innovation and investment by all participants in the
telecommunications marketplace. UNE Remand Order at 9%103.
BellSouth witness Ruscilli contends that the FCC has acknowledged
that there is *“burgeoning competition” to provide advanced
services, and that this exists without unbundling ILEC advanced
services equipment. He asserts that the ‘“existence of this
competition alone precludes a finding of impairment.“ 1In support
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of his position, witness Ruscilli cites to paragraph 316 of the UNE
Remand Order in which the FCC explained that it declined to

unbundle packet switching due to its concern that it ™not stifle

burgeoning competition in the advanced service market.” BellSouth

argues that creating a broadband UNE would “have a chilling effect®
on BellSouth’s incentives to invest in the technologies upon which

advanced services depend.” BellSouth contends that ™"an ILEC’s

incentive to invest in new and innovative equipment will be stifled

if its competitors, who can just as easily invest in the equipment,

can rtake advantage of the equipment’s use without incurring any of

the risl.”

We share the concern that, in the nascent xDSL market,
unbundling could have a detrimental impact on facilities-based
investment and innovation. While unbundling DSLAMs at remote
terminals could indirectly promote competition in the local

_._ - . ..exchange market,-this might discourage facilities-based-competition
and innovation. Such an unbundling requirement may impede
innovation and deployment of new technologies, not only for ILECs,
but for the competitors as well. Thus, we believe it is prudent to
carefully weigh the potential effect of unbundling a broadband UNE,
and we also believe that the effects of the creation of a broadband
UNE have not been adequately explored in this proceeding.

Upon consideration of the evidence and arguments presented, we
find BellSouth's arguments regarding the impact on the ILEC’s
incentive to invest in technology developments to ke most
compelling. We have serious concerns that requiring BellSouth to
unbundle its DSLAMs in remote terminals would have a chilling
effect on broadband deployment. Furthermore, we do not believe

, that FDN has demonstrated that it would be impaired without access
to a broadband UNE, because it does have the ability to collocate
DSLAMs. While FDN has raised the expense of such collocation as a
concern, the record reflects that the costs to install a DSLAM at
a remote terminal are similar for both BellSouth and FDN. As
such, FDN has not demcnstrated that it is any more burdenscome for
FDN to collocate DSLAMs in BellSouth's remote terminals than it is
for BellSouth. Since the record does not reflect that FDN faces a
greater burden than does BellSouth, we do not find that FDN is
impaired in this regard. For these reasons, we find it is not
appropriate at this time to require BellSouth to create a broadband
UNE.
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We emphasize that the best remedy in this situation would have
been a business solution whereby the parties would negotiate the
terms of the provision of the DSL service, instead of a regulatory
solution. By not requiring a broadband UNE, the possibility of a
business solution still exists. ’

Conclusion

~
t

Accordingly, we decline to require BellSouth to create 2
broadband UNE at this time 1{o: the purposes of the new,
FDN/BellSouth interconnection agreement, '

V. RESALE

The final issue before us is whether BellSouth should be
required to offer its DSL service at resale discounts. -FDN withess
GaYlaghex contends that “BellSouth and its affiliates are required
to offer, on a discounted wholesale basis, all of their retail
telecommunications services, including xDSL and other high-speed
data services, pursuant to the resale cobligations applicable to
incumbent local exchange carriers under Section 251 (c) (4) of the
Federal Act.” He states that while not a substitute for UNE access,
the Act does require BellSouth to offer access to these services
through resale.

Section 251(c) (4) (A) of the Act states that ILECs have “the
duty to offer for resale at wholesale rates any telecommunications
service that the carrier provides at retail to subscribers who are
not telecommunications carriers.” BellSouth witness Ruscilli
argues that BellScuth is not obligated to make its Internet access
offering available at the resale discount because it is an
enhanced, nonregulated, nontelecommunications service. He
explains:

If BellSouth markets DSL to residential and business end
users, then the service is clearly a retail offering, and
the wholesale discount applies. However, if the DSL
service is offered to Internet Service Providers as an
input component to the ISP service offering, it is not a
retail offering, and the resale requirements of the Act
do not apply. BellSouth’s Fast Access Internet service
falls into the latter category. Fast Accgss is not a
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telecommunication service. It is an enhancqg,
nonregulated, nontelecommunication Internet access

service that uses BellSouth’s wholesale DSL
telecommunication service as one of its components.

Witness Ruscilli contends that BellSouth does not offer a
tariffed retail DSL service, and has no obligation to ‘'make
available its wholesale DSL_service at the resale discount. In
support of his position, witneez Ruscill: si.es the FCC’s Second
Advanced Services Order in CC Docket No. 98-147°. The Second
Advanced Services Order states:

Based on the record before us and the fact specific
evaluation set out above, we conclude that while an
incumbent LEC DSL offering to residential and businezms
end-users is clearly a retail offering designed for and
sold to the ultimate end-user, an incumbent LEC offering
of DSL services to Internet Service Providers as an input
component to the Intermet Service Provider’s high-speed
Internet service offering is not a retail offering.
Accordingly, we find that DSL services designed for and
sold to residential and business end-users are subject to
the discounted resale obligations of section 251 (c) (4).
We conclude, however, that section 251 (c) {(4) does not
apply where the incumbent LEC offers DSL services as an
input component to Internet Service Providers who combine
the DSL service with their own Internet service.
{footnote omitted)

Order at §19. Witness Ruscilli states that the United States Court
of Appeals for the District of Columbia Circuit recently issued a
decision that confirms the FCC’'s ruling.® In its decision, the
court considered ASCENT's objections to the above mentioned
language, and found that the FCC's Order was in all respects
reasonable.

s Deployment of Wireline Services Offering hdvanced Telecommunications Capabiljty. Secomd

Report aud Order, Crder No, FCC 59-330; 14 FCC Red 19237 {1999).

¢ Associstion of Commupications Enterprises v. FCC, 253 F.3d 29 {p.C. Cir. 2001). {“ASCENT
%)



ORDER NO. PSC-02-0765-FOF-TP
DOCKET NO. 010098-TP
PAGE 20

FDN responds that to qualify for this exclusion, ILEC
offerings must be exclusively wholesale offerings. FDN contends
that BellSouth’s offering is not so narrowly tailored, and thus is
not exempt from resale obligations. FDN witness Gallagher contends
that BellSouth does sell retail DSL through an ISP that it owns and’
controls. He maintains that “the BellSouth group of companies,

taken together, is the largest retail DSL provider in Florida.* He
explains: ]

+ BellSouth’s ISP obtains DSL from BellSocuth‘s 1local
exchange company. Bxllsuuth promotes and sells its
telephony and DSL service using the same advertisements,
customer service and sales agents, and Internet sites,
including [BellSouth Telecommunications'’ website] .
Revenues from DSL sales and telecommunications services
are reported together and accrue for the benefit of the

- --—-pame BellSouth shareholders. --1f BellSouth were. permitted
to avoid its Section 251 obligations by selling all of
its telecommunications service on a wholesale basis to
other affiliates, it would render the unbundling and
resale obligations of the Federal Act meaningless.
Therefore, retail sales of telecommunications services by
any BellSouth affiliate should be attributed to the local

exchange carrier operation for the purposes of Section
251.

In support of this position, witness Gallagher cites a January
9, 2001, decision by the Unites States Court of Appeals for the
District of Columbia Circuit (ASCENT)?, in which he states that the
court held that ILECs may not "sideslip § 251(c)’'s requirements by
simply offering telecommunications services through a wholly owned
affiliate.” According to witness Gallagher, the court held that
retail sales of telecommunications services by ILEC affiliates are
still subject to the ILEC's resale obligations. He explains that
although the court’'s decision in ASCENT involved a regulation
pertaining to SBC specifically, the logic of the decision should
apply to BellSouth as well.

? Assocjation of Communications Enterprises v. FCC, 235 F.3d 652,(D.C. Cixr. 2001)
(*ASCENT")
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BellSouth witness Ruscilli contends that the ASCENT decision
does not support FDN’s position in this issue. He argues that the
ASCENT decision deals with regulatory relief granted by the FCC in
the Ameritech/SBC merger, regarding the resale of advanced services
if offered through a separate affiliate. He states that this’
ruling does not require BellSouth to offer advanced services at
resale. In addition, witness Ruscilli argues that BellSouth does
not have a separate affiliate for the sale of advanced services.
In its brief, BellSouth explains that BellSouth’'s FastAgcess
Interne: Service is sold by BellSouth Telecommunications, Inc. as
a non-regulaizi Internet access service offering, thatz utilizes
BellSouth’s wholesale DSL service as a component.

FDN witness Gallagher argues that “BellSouth cannot refuse to
separate its ([DSL] telecommunications service from its enhanced
services for the purpose of denying resale.” He contends that “FCC
unbundling rules require BellSocuth to offer its telecommunications
services separately from any enhanced services, even if it only
sells them as a bundled product.” 1In its brief, FDN refers to FCC
Memorandum Opinion and Order in CC Docket No. $8-79,° atating that
the “FCC has expressly held that DSL transmission is an intexrstate
telecommunications service that does not lose ite character as such
simply because it is being used as a component in the provision of
aln enhanced] service that is not subject to Title 1I.” FDN also
cites the recent D.C. Circuit Court‘’s WorldCom decision,® to argue
that as long as a carrier “gualifies as a LEC by providing either
‘telephone exchange service’ or ‘exchange access,’ then it must
resell and unbundle all of its telecommunications offerings,
including DSL.” FDN witness Gallagher states that FDN does not seek
to resell BellSouth’s Fast Access Intermet service, but rather only
the DSL telecommunications transport component of that service.

Section 251(c) (4} (A) of the Act states that ILECs have the
duty to “offer for resale at wholesale rates any telecommunications
service that the carrier provides at retail to subscribers who are
not telecommunications carriers.” When determining if a
particular service is subject to the resale obligations of the Act,
we must consider primarily two things: (1) whether the service is

’ GTE Telephone Operating Cos.; GTOC Tarjff No. 1; GTOC Transmittal No. 1148, Mewmorandum
Opinion and Order, Order No. PCC 98-252; 13 FCC Red 22466 (1998).

® worldcem, Inc. v. PCC, 246 F.3d 690 (D.C. Cir. 2001}. )
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a telecommunications service, and (2) whether the service 1is
offered at retail.

BellSouth contende that its FastAccess Internet Service is an
»"enhanced, nonregulated, nontelecommunication Internet access '
service’ and exempt from the Act‘s resale provisions. We agree.
While BellSouth does in fact sell this service on a retail basis,
we believe 'that BellSouth’'s FastAccess Internet Service is an
enhanced, information service that is not subject to the resale
requirements contained in Section 251 of the Act.

However, FDN doee not request that we require BellSouth to
offer its FastAccess Internet Service at the resale discount;
rather, FDN seeks to resell only the DSL component of that service.
In its brief FDN argues that BellSouth has provided no legal basis
for its claim that *“bundled,” “enhanced” services are exempt from

--the—-resale-obligation. FDN contends this-is because- there is-no

legal basis for BellSouth’s claim. On the contrary, FDN asserts.
that “{f)Jor the last 20 years, FCC bundling rules have required
facilities-based common carriers to offer telecommunications
services separately from any enhanced services, even if it only
offers them at retail as a bundled product.” (footnote omitted)

We agree that the FCC has long reguired ILECs offering
enhanced services to offer the basic service components to other
carriers on an unbundled basis; however, we do not believe this
requirement reaches the level of unbundling that FDN seeks. In its
Third Computer Inquiry (Computer III)'°, the FCC stated:

[Wle maintain the existing basic and enhanced service
categories and impose CEI and Open Network Architecture
requirements as the principal conditions on the provision
of unseparated enhanced services by AT&T and the BOCs.
The CEI standards, which will be in effect on an interim
basis pending our approval of a carrier’s Open Network
Architecture Plan, require a carrier’s enhanced services
operations to take under tariff the basic services it
uses in offering unseparated enhanced services. Such

3% 1n the Matters of: Amendment of Sections 64.702 of the Coomigsion’s Rules and

Regulatioms {Third Computer Inguiyxy); and Policy and Rules Concerning Rates for Competitive
Common Carrier Services an Facilities Authorizations Thereof; Communicatjons Protococls under

Section 64.702 of the Cormission’s Rules and Regulations, 104 PCC 2d 958 (1986)
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basic services must be available to other enhanced
services providers and users under the same tariffs on an
unbundled and functionally equal basis.

Computer III at § 4. Further, the FCC stated:

Wle consider'Open.Network.Architecture to be the overall
design of a carrier’s basic network facilities and
gervices to permit all users of the basic network, ,
including the enhanced service operations of the carrier
and its competitors, tov intercomnect to cpcnific kasic
network functions and interfaces on an unbundled and .
*equal access” basis. A carrier providing enhanced
services through Open Network Architecture must unbundle
key components of its bagic services and offer them to
the public under tariff, regardless of whether its
- enhanced services utilize the unbundled- components-- ——- -

Computer III at §1i13.

We believe the record shows that BellSouth complies with these
obligations when providing its own FastAccess Internet Service. In
its brief, BellSouth explains that its “FastAccess Internet Service
is a combination of a federally-tariffed wholesale DSL service and
e-mail, Internet, and other enhanced services (which were
analogized to the water that flows through the DSL pipe during the
hearings).” While BellSouth offers its DSL service to ISPs at the
tariffed wholesale rate, witness Ruscilli argues that BellSouth
does not offer a tariffed retail DSL service.

We believe that BellSouth offers its DSL service as a
wholesale tariffed product available to other enhanced service
providers pursuant to the unbundling requirements of Computer III.
As a wholesale product that is only offered to enhanced service
providers, we do not believe BellSouth's DSL service is subject to
the resale obligations contained in Section 251(c) (4). As stated
by the FCC in its Second Advanced Services Order, “an incumbent LEC
offering of DSL services to Internet Service Providers as an input
component to the Internet Service Provider’s high-speed Internet
service offering is not a retail offering.” Order at q19. We
note that the Second Advanced Services Order was recently affirmed
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by the D.C. Circuit Court of Appeals in ASCENT II. However, in the
ASCENT II decision the Court stated that

If in the future an ILEC’s offering designed for and sold
to ISPs is shown actually to be taken by end-users to a
subgstantial degree, then the Commission might need to
modify its regulation to bring its treatment of that
offering into alignment with its interpretation of “at
retail,” but that is a case for another day.

ASCENT IT at p.32.

Although there has been some discussion regarding the first
ASCENT decision by the D.C. Circuit Court of Appeals, we do not
believe this decision has any impact on the issue presently before
us. FDN witness Gallagher contends that in ASCENT, the D.C.

-Gircuit—€Court-found ILECs may not -"sideslip-§251{c) ‘s .requirements
by simply offering telecommunications services through a wholly
owned affiliate.” We agree that the D.C. Circuit Court found that
Section 251 resale requirements extend to ILEC affiliates; however,
BellSouth does not offer its DSL service through a separate
affiliate. Even if BellSouth was to offer this service through a
separate affiliate, the DSL service in gquestion is a wholesale
product that would still not be subject to the resale okligations
contained in Section 251,

Conclusion

We find that BellScuth's DSL service is a federally tariffed
wholesale product that is not offered on a retail basis. Since it
is not offered on a retail basis, BellSouth’s DSL service is not
subject to the resale obligations contained in Section
251 (c) (4) (A) . Therefore, we find that BellSouth shall not be
required to offer either its FastAccess Internet Service or its DSL
service to FDN for resale in the new BellSouth/FDN interconnection
agreement ,

We have conducted these proceedings pursuant to the directives
and criteria of Sections 251 and 252 of the Act. We believe that
our decisions are consgistent with the terms of Section 251, the
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provisions of the FCC rules, applicable court orders and provisions
of Chapter 364, Florida Statutes.

The parties shall be required to submit a signed agreement
that complies with our decisions in this docket for approval within’
30 days of issuance of this Order. This docket shall remain open
pending our approval of the final arbitration agreement in
accordance with Section 252 of the Telecommunications Act of 1996.

. Based on the foregning, it is

ORDERED by the Florida Public Service Commission that the
specific findings set forth in this Order are approved in every
respect. It is further

ORDERED that the parties shall submit a signed agreement that
complies with our decisions. in this docket for approval within 30
days of issuance of this Orxrder. It is further

ORDERED that this docket shall remain open pending our
approval of the final arbitration agreement in accordance with
Section 252 of the Telecommunications Act of 1996.

By ORDER of the Florida Public Service Commission this 5th day
of June, 2002.

BLANCA S. BAYO, Director

Division of the Commission Clerk
and Administrative Services

By:
Kay Fl?kﬁ.;Chieﬁ

Bureau of Records and Hearing
Services

(SEAL)

FRB
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.569(1), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that’
igs available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief

o
cought .

Any party adversely affected by the Commission’s final action
in this matter may request: 1) reconsideration of the decision by
filing a motion for reconsideration with the Director, Division of
the Commission Clerk and Administrative Services, 2540 Shumard Oak
Boulevard, Tallahassee, Florida 32395-0850, within fifteen (15)
ews oo -—days-of the-issuance of-this order in_the foxm prescribed by Rule
25-22.060, Florida Administrative Code; or 2) judicial review by
the Florida Supreme Court in the case of an electric, gas or

) telephone utility or the First District Court of Appeal in the case
of a water and/or wastewater utility by filing a notice of appeal
with the Director, Division of the Commission Clerk and
Administrative Services and filing a copy of the notice of appeal
and the filing fee with the appropriate court. This filing must be
completed within thirty (30) days after the issuance of this order,
pursuant to Rule 5.110, Florida Rules of Appellate Procedure. The
notice of appeal must be in the form specified in Rule 5.500(a),
Florida Rules of Appellate Procedure.



BEFORE THE FLORIDA PUBLIC SERVICE CCMMISSION -

In re: Petition by Florida DOCKET NO. 010098-TP

Digital Network, Inc. for ORDER NO. PSC-02-1453-FQF-TP
arbitration of certain terms and ISSUED: October 21, 2002
conditions of proposed
interconnection and resale
agreement with BellSouth
Telecommunications, Inc. under
the Telecommunications Act of
1956.

The following Commissioners partici
this matter:

LILA A. JABER, Chairman
J. TERRY DEASCN
MICHAEL A. PALECKI

ORDER _DENYING MOTIONS FOR RECONSIDERATICON, CROSS-MOTION FOR
RECONSIDERATION AND MOTION TO STRIKE

BY THE COMMISSION:

CASE BACKGROUND

Pursuant to Section 252 of the Telecommunications Act of 1996
(Act), Florida Digital Network, 1Inc. (FDN) petitioned for
arbitration with BellSouth Telecommunications, Inc. (BellSouth} on
January 24, 2001. On February 19, 2001, BellSouth filed its
Response to FDN's petition for arbitration. On April 9, 2001, FDN
filed a Motion to Amend Arbitration Petition. On April 16, 2001,
BellSouth filed its Response In Opposition to the Motion. FDN
filed its Reply to BellSouth’'s Opposition to Motion to Amend
Arbitration Petition on April 30, 2001. On May 22, 2001, Order No.
PSC-01-1168-PCO-TP was issued granting FDN's Motion to Amend
Arbitration Petition.

Prior to the administrative hearing, the parties resolved all
issues except one. An administrative hearing was held on August
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15, 2001. On September 26, 2001, FDN filed a Motion to Supplement
Recoxrd of Proceeding. BellSouth filed a timely oppesition to FDN's
mction on October 3, 2001, On December 6, 2001, Order No. PSC-01-
2351-PCO-TP was issued denying FDN's Motion to Supplement Record of
Proceeding. This docket was considered at the April’ 23, 2002,
Agenda Conference. On June 5, 2002, Order No. PSC-02-0765-FOF-TP,
Final Order on Arbitration, was issued.

On June 17, 2002, FDN filed a Motion for Clarification, or
Reconsideration. BellSouth filed its Response to this motion on
June <4, zuvl.

on June 20, 2002, BellSouth filed a Motion for
Reconsideration, or in the Alternative, Clarification. FDN filed
its Response/Opposition to this motion on June 27, 2002. On that
same day, FDN also filed a Cross-Motion for Reconsideration.
—BellSouth -filed &a Motion --+te-—-Strike---Cross-motion-._for
Reconsideration, or in the Alternative, Response to FDN’s Cross-
motion on July 5, 2002.

We note that in their pleadings both parties also had
requested an extension of time to file an intexrconnection
agreement. On July 3,2002, Order No. PSC-02-0884-PCO-TP was issued
granting BellSouth’s request for extension of time to file an
interconnection agreement.

This Cxrder addresses FDN’'s and BellSouth's Motions for
Reconsideration, as well as the Cross-Motion for Reconsideration
and Motion to Strike.

1+ JURISDICTION

We have jurisdiction in this matter pursuant to Section 252 of
the Act to arbitrate interconnection agreements, as well as
Sections 364.161 and 364.162, Florida Statutes. Section 252 states
that a State commission shall resolve each issue set forth in the
petition and response, if any, by imposing the appropriate
conditions as required. Further, while Section 252 (e) of the Act
reserves the state’'s authority to impose additional conditions and
terms in an arbitration consistent with the Act and its
interpretation by the FCC and the courts, we should utilize
discretion in the exercise of such authority. In addition, Section
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120.80(13) {d}, Florida Statutes, authorizes us to employ procedures
necessary to implement the Act.

We retain jurisdiction of our post-hearing orders for purposes
of addressing Motions for Reconsideration pursuant to Rule 25-
22.060, Florida Rdministrative Code.

FDN'S MOTION FOR RECONSIDERATION

L]
The standard of review for a motion for reconsideration is
vnecvuier the metion identifies a point of fact vi law which was
overlooked or which the Commission failed to consider in rendering

its Order. See Stewart Bonded Warehouse, Inc. v. Bevis, 294 So. 2d
315 (Fla. 1974);Diamond Cab Co. v. King, 146 So. 2d 889 (Fla.
1962); and Pinaree v. OQuaintance, 394 So. 2d 162 (Fla. 1** DCA

1981). In a motion for reconsideration, it is not appropriate to
reargue matters-that have- already--been considered. . Sherwood v,
State, 111 So. 2d 96 (Fla. 3™ DCA 1959); citing State ex.rel,
Jaytex Realty Co, V. Green, 105 So. 2d 817 (Fla. 1* DCA 1958).
Furthermore, a motion for reconsideration should not be granted
*“based upon an arbitrary feeling that a mistake may have been made,
but should be based upon specific factual matters set forth in the

record and susceptible to review.” Stewart Bonded Warehouse, Inc.,
v. Bevig, 294 So. 2d 315, 317 (Fla. 1974).

We believe that FDN has failed to demonstrate that the
Commission made a mistake of fact or law in rendering its decisien.
Therefore, we believe that FDN's Motion should be denied.

FDN contends that the Order does not appear to explicitly
address FDN's entire request, and the Commission appears to have
overlooked a material aspect of the anticompetitive allegation,
FDN states that the anticompetitive effects of BellSouth’s alleged
tying practice are the same whether the customer is presently a
BellSouth customer, whom FDN cannot capture, or is presently a FDN
customer, whom FDN will lose because of BellSouth’s anticompetitive
practice. FDN states that the Order specifically prohibits
BellSouth from “disconnecting its FastAccess Internet Service when
its customer changes to another voice provider.” However, FDN
argues that the Commission could not have intended to rule that
Florida consumers may be unreasonably denied the ability to obtain
voice and DSL-based services from the provider(s) of their choice
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unless the consumers exercised rights at just one specific point in
time, prior to porting to an ALEC voice provider. Conseguently,
FDN suggests that the Commission meant to adopt an across-the-board
rule requiring BellSouth to provide FastAccess service to all
qualified customers served by ALECs over BellSouth loops.

BellSouth responds that the Order states that "BellSouth shall
continue to provide its FastAccess Internet Service to end users
who obtain voice service from FDN over UNE loops.” Oxder at 1l.
BellSouth believes that the Commission did nct intend to require
BellSouth to provide retail FastAccess service Luv aay and svery FDN
end user that may want to order FastAccess. Rather, BellSocuth was
to provide FastAccess only to those BellSouth end users who decided
to change their voice provider. We agree.

Although FDN argues that we overlooked a material aspect of
the anticompetitive allegation, it fails to demonstrate that a
point of fact or law has been overlooked. 1In our decision, we
determined in part that BellSouth’s practice of disconnecting its
FastAccess Service unreasonably penalizes customers who desire to
have access to voice service from FDN and DSL from BellSouth.
Order at 11. Further, we determined that this practice creates a
barrier to competition in the local telecommunications market. Id.
Consequently, we found that BellSouth shall continue to provide its
FastAccess Internet Service to end users who obtain voice service
from FDN over UNE loops.

We believe that we were clear in our decision requiring
BellSouth to continue to provide FastAccess Service to those
BellSouth customers who choose to switch their voice provider., 1d.
The Order clearly demonstrates that we considered the arguments
raised by FDN. Thus, FDN‘'s Motion is mere reargument, which is
inappropriate for a motion for reconsideration. Thus, FDN’s motion
is denied.

BELLSOUTH'S MOTION FOR RECONSIDERATION

As stated previously, the standard of review for a motion for
recongideration is whether the motion identifies a point of fact cor
law which was overlooked or which the Commission failed to consider
in rendering its Order. See Stewart Bonded Warehouse, Inc. v.
. Bevisg, 294 So. 2d 315 (Fla. 1974) ;Diamrond Cab Co. v. King, 146 So.
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2d 889 (Fla. 1962); and Pingree v. Quaintance, 394 So. 2d 162 (Fla.
1** DCA 1981). We have applied this same standard in addressing
BellSouth’s motion.

We believe that BellSouth has failed to demonstrate that we
made a mistake of fact or law in rendering our decision.
Therefore, we deny BellSouth’s Motion for reconsideration regarding
this issue.

In its Motion, BellSouth states that we have improperly
converted an arbitraiiun under the Act int2 & atace law complaint
case. BellSouth argues that its FastAccess Internet Service is a
nonregulated nontelecommuications DSL-based service. Thus,
BellSouth concludes that it is not a service over which this
Commission has jurisdiction. FDN responds that nothing precludes
the Commission’'s independent consideration of state law issues in
addition to its authority under Section 252 of the Act. We agree.
Section 251{d) (3} of the Act provides that the FCC shall not
preclude:

the enforcement of any regulation, order, or policy of a
state commission that:

{A) establishes access and interconnection
obligations of local carriers;

{B} is consistent with the requirements of this
Section [251};

(C} does not substantially prevent implementation
of requirements of this section and the purposes of
this part.

Order at 10. .Further, we believe that pursuant to Section
364.01(4) (b), Florida Statutes, the Commission’s purpose in
promoting competition is to ensure “the availability of the widest
possible range of consumer choice in the provision of all
telecommunications services.” Order at 9.

BellSouth contends that the FCC determined that BellSouth'’s
practice of not providing its federally-tariffed, wholesale ADSL
telecommunications service on UNE loops is not discriminatory and
therefore does not violate Section 202(a) of the Act. BellSouth
states that the purpose of Section 706 of the Act is to encourage
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the deployment of advanced services and that the Commission’s
decision does not seek to promote advanced services but to promote
competition in the voice market. FDN responds that while it is
true that one of the factors which prompted the Commission's
decision was to promote competition in the local voice market, the
Commission‘’s Order suppcorts deployment and adoption of advanced
services as promoted by Section 706 of the Act, by removing
significant barriers that limit consumer choice in the local voice
market . We agree. As stated in the Order, we determined that
Congress has clearly directed state commissions, as well as' the
FCC, te encourag: Jdeplovment <2f advanced telecommunications
capability by using, among other things, “measures that promqte
competition im the 1local telecommunications market, or other
regulating methods that remove barriers to infrastructure.” Order
at 9.

BellSouth maintains that it is efficient for BellSouth to
provide its FastAccess DSL service when it is providing the basic
telephone serxrvice. FDN responds that if a customer cannot obtain
cable modem service and BellSouth is the sole provider of DSL,
BellSouth is put in a position of competitive advantage over ALECs.
As stated in our Order, the Florida statutes provide that we must
encourage competition in the local exchange market. Specifically,
as set forth in Section 364.01(4) (g), Florida Statutes, the
Commission shall *[e]lnsure that all providers of telecommunications
services are treated fairly, by preventing anticompetitive
behavior. . . . " Order at 9. As addressed in the Order, we found
that BellSouth’s practice of disconnecting its FastAccess service
when a customer changes to another voice provider is a barrier to
entry into the local exchange market. Order at 4,8,

Furthermore, although BellSouth indicates that the D.C.
Circuit Court of Appeals vacated the FCC’s Line Sharing Order
because the FCC failed to consider the competition in the wmarket
for DSL service, we do not believe that the same rationale in that
decision is applicable here because that decision did not address
competitive issues arising under state law in which a specific
finding was made that the disconnection of the service was a
barrier to local competition. Thus, we do not believe BellSouth
has identified a mistake of fact or law by the Commission’s lack of
reliance on that decision.
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BellSouth also requests that the Commission clarify that
BellSouth is not required to provide FastAccess service over a UNE
loop, but instead BellSouth may provide that service over a new
loop that it installs to serve the end user's premises. FDN
responds that BellSouth’s provisioning proposal would be harmful
and undermine the Commission’s intent. Further, FDN agserts that
second loops are not ubiquitously available and an additional loop
would reduce the efficient use of the existing loop plant.
Although the issue of how FastAccess was to be provisioned when a
BellSouth customer changes his voice service to FDN was not
addressed in the Commissivn's Qrder, we Delieve that FDN’s position
is in line with the tenor of our decision. While the Order is
silent on provisioning, we believe our decision envisioned that a
FastAccess customer’s Internet access service would not be altered
when the customer switched voice providers.

We indicated in our Order that our £finding regarding
FastAccess Internet Service should not be construed as an attempt
to exercise jurisdiction over DSL service but as an exercise to
promote competition in the local voice market. Order at 11. To
the extent that BellSouth has requested that our decision be
clarified in regards to the provisioning of its FastAccess Intermnet
Service, we cbserve that the provisioning of BellSouth’s FastAccess
Internet Service was not specifically addressed by our decision.
However, we contemplated that BellSouth would provide its
FastAccess Internet Service in a manner so that the customer’s
service would not be altered. We note however, that there may be
momentary disruptions in service when a customer changes to FDN'’s
voice service. While we decline to impose how the FastAccess
should be provisioned, we believe that the provision of the
FastAccess should not impose an additional charge to the customer.

BellSouth asserts that for it to provision its FastAccess
Internet Service over a UNE loop would be a vielation of its FCC
tariff. Although we acknowledge BellSouth’s FCC tariff, we believe
that we are not solely constrained by an FCC tariff. As indicated
in our order, under Section 251(d) of the Act, we can impose
additional ‘requirements as long as they are not inconsistent with

FCC rules, or Orders, or Federal statutes. We believe that
BellSouth has failed to make a showing that our decision is
contrary to any controlling law. Further, at the hearing,

BellSouth’s witness Williams testified that although it would be
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costly, it would be feasible to track UNE loops. To the extent
that these technical limitations can be overcome, we infer that it
would be technically feasible to provision FastAccess on an FDN UNE
loop. ‘

1n summary, although BellSouth has asserted that we overlooked
a number of material facts, BellSouth has not identified a point
of fact or law which was overlooked or which the we failed to
consider in rendering our decision. ‘Therefore, the motion'for
reconsideration shall be denied. However, we envisioned that
RellSouth’s migraticn »i its FastAccess Internet Service to an <Tx
customer would be seamless. Consequently, we clarify that
BellScuth’s migration of its FastAccess Internet Service to an FDN
customer shall be a seamless transition for a customer changing
voice service from BellSouth to FDN in a manner that does not
create an additional barrier to entry into the local voice market.

BELLSQUTH’S MOTION TO STRIKE

In its Moticn, BellSouth seeks to strike FDN’s Cross-Motion
for Reconsideration because it believes it is an untimely motion
for reconsideration. Rule 25-22.060{1) {b), Florida Administrative
Code, provides for cross-motions for reconsideration. While Rule
25-22.060(1) (a}, Florida Administrative Code, does limit certain
types of motions for reconsideration, the limitation urged by
BellSouth is not one of them.? Nor could it be reasonably iwmplied,
because the limitations enumerated in the 1rule restrict
reconsideration of orders whose remedies have been exhausted or
orders that are not ripe for review. More importantly, we have
held that “[o}ur rules specifically provide for Cross-Motions for
Reconsideraticn and the rules do not limit either the content or
the subject matter of the cross motion.” Order No. 15199, issued
October 7, 1985, in Dockets Nos. 830489-TI and 830537-TL. Based on
the foregoing, we find that BellSouth’s Motion to Strike is denied.

'Rule 25-22.060{1)(a), Florida Administrative Code, prohibits motions
for reconsideration of orders disposing of & motion for reconsideratiom and
motions for reconsideration of PAA Orders.
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FDN’S CROSS-MOTION FOR RECONSIDERATION

FDN believes that it faces a greater burden than BellSouth in
the self-provisioning of DSL loops, because it faces higher costs,
does not have the same access to capital, and would be unlikely to
obtain transport back to the central office. FDN asserts that,
BellSouth has an advantage because it buys DSLAMs in bulk.
However, witness Gallagher only testifies that when “you're buying
a whole bunch of them, you can buy those, you know, you can buy
rhose fairly cheap.” FDN presented no evidence that BellSouth
purchases DSLAMe in bulk or that BellSouth receivea a discouni on
its purchase of DSLAMs. 1In fact late-filed Exhibits 12 and 13
indicate that the purchase prices for FDN and BellSouth are
relatively the same.?

FDN also contends that the Commission overlooked evidence that
even if the cost for DSLAMs were the same, FDN is impaired because
as a smaller company it does not have the same access to capital as
BellSouth. However, the only testimony presented was witness
Gallagher's agssertion that he does not have the same captive market
and that he could not raise the money to collocate FDN’s own DSLAM
because “[tlhe rates of return aren't there.”

BellSouth responds that there is no evidence that BellSouth
buys DSLAMS in bulk, nor is there support that BellSouth receives
a bulk discount on DSLAMs or line cards. BellSouth contends that
FDN's assertion that the Commission overlooked the FCC's guidance
to consider the economies of scale in performing an impairment
analysis is not correct. BellSouth states that FDN has failed to
meet the impair standard and that the evidence shows that BellSouth
has not deployed line cards in Florida that are capable of
providing the broadband service FDN seeks to provide.

We believe that FDN has failed to show any evidence that we
overlocked or failed to consider. We considered the arguments
presented by FDN and found that "BellSouth’s arguments regarding
the impact on the ILEC’s incentive to invest in technology
developments to be most compelling.” Order at 17. 1In so doing, we

’Bellsouth late-filed exhibit 12 shows that BellSouth can purchase an 8-
port DSLAM for $6,055, while FDN late-filed exhibit 13 shows that FDN can
obtain an 8-port DSLAM for $6,900.
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also found that “the record reflects that the costs to install a
DSLAM at a remote terminal are similar for both BellSouth and FDN.”
-I—d " 1

FON also claims that we overlocked evidence that even if FDN
were able to collocate a DSLAM it likely would not be able to
obtain transport back to the central office. However, there was
also evidence that BellSouth offers UNE subloops between the remote
terminal and the central office, and that BellSouth would sell
these UNE subloops at the rater established bv us. Upon
consideration of this competing evidence, we found that “inuvve was
evidence regarding several proposed alternatives of providing DSL
to consumers served by DLC loops when an ALEC is the voice
provider.” Order at 16.

Finally, FDN asserts that we did not address FDN's ability to
collocate XDSL line cards when BellSouth begins to deploy NGDLC in
Florida. There was testimony that approximately seven percent of
BellSouth’s access lines were served by NGDLCs, but there was also
testimony that combo cards were not used for BellSouth’s xDSL
service.

We did not overlook or fail to consider this issue, because
the issue was not before us. While FDN does argue that it has met
part three of the impair standard, it concludes by stating that
*[t]herefore, the FCC's four-part test is satisfied, and BellSouth
must be ordered to offer unbundled packet switching where it hnas
deployed DLCs.” However, FDN fails to point out that an ILEC is
only required to "unbundle[] packet switching in situations in
which the incumbent has placed its DSLAM in a remote terminal.” INE
Remand Order 9313. Even if the impair analysis could be read to
apply in cases where BellSouth has deployed combe cards instead of
DSLAMs, the unbundling requirement is only designed to remedy an
immediate harm. The harm alleged by FDN is prospective because
“none of those NGDLCs and none of those NGDLC systems are capable
of using combo cards that would also support data.” Based on the
foregoing, we believe that FDN has failed to identify a point of
fact or law which was overlooked or which we failed to consider in
rendering our Order.

The parties shall be required to file their {final
interconnection agreement within 30 days after the issuance of this
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Crder conforming with Order No. PSC-02-0765-FOF-TP, in accordance
with Order No. PSC-02-0884-PCO-TP, Order Granting Extension of Time
to File Interconnection Agreement. Thereafter, this Docket should
remain open pending approval by us of the filed agreement.

Based on the foregoing, it is
ORLCERED by the Florida Public Service Commission that Florida
Digital Network, Inc.’'s Motion for Reconsideration is hereby

denied. It is further

ORDERED that BellScuth Telecommunications, Inc.’'s Motion for
Reconesideration is hereby denied. It is further

ORDERED that BellSouth Telecommunication’s Inc.’s Motion to
Strike is hereby denied. It is further

ORDERED that Florida Digital Network, Inc.’'s Cross-Motion for
Reconsideration is hereby denied.

ORDERED that the parties shall file an interconnection
agreement as set forth in the body of this Order. It is further

ORDERED that this docket shall remain open pending the
approval of the interconnection agreement.

By ORDER of the Florida Public Service Commission this 2ist
Day of October, 2002.

BLANCA S. BAYO, Director

Division of the Commission Clerk
and Administrative Services

By:

Kay Flynﬂ ,r Chidt

Bureau of Records and Hearing
Services

(SEAL)

FRB
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QTICE OF FURTHER_ PROCEEDINGS OR JUDIC R EW

The Florida Public Service Commission is required by Section
120.569(1), Florida Statutes, to notify parties of' any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by the Commission’s final action
in this matter may request: 1) reconsideration of the decision by
filing a motion for reconsideration with the Director, Division of
the Commission Clerk and Administrative Services, 2540 Shumard Cak
Boulevard, Tallahassee, Florida 32399-0850, within fifteen (15)
days of the issuance of this order in the form prescribed by Rule
25-22.060, Florida Administrative Code; or 2) judicial review by
the Florida Supreme Court in the case of an electric, gas or
telephone utility or the First District Court of Appeal in the case .
of a water and/or wastewater utility by filing a notice of appeal
with the Director, Division of the Commission Clerk and
Administrative Services and filing a copy of the notice of appeal
and the filing fee with the appropriate court. This filing must be
completed within thirty (30) days after the issuance of this order,
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The
notice of appeal must be in the form specified in Rule 9.900({a},
Florida Rules of Appellate Procedure.
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In re: Petition by Florida DOCKET NO. 010098-TP

Digital Network, Inc. for ORDER NO. PSC-03-0395-FOF-TP
arbitration of certain terms and ISSUED: March 21, 2003
conditions of proposed

interconnection and resale

agreement with BellSouth

Telecommunications, Inc. under

the Telecommunications Act of

1996.

ine rollowing Cummissioners participated in the disposition of
this matter:

LILA A. JABER, Chairman
J. TERRY DEASON

ORDER_RESQLVING PARTIES‘ DISPUTED LANGUAGE

BY THE COMMISSION:

1.CASE BACKGRO

Pursuant to Section 252 of the Telecommunications Act of 1996
{Act), Florida Digital Network, 1Inc. (FDN) petiticned for
arbitration with BellSouth Telecommunications, Inc. (BellSouth) on
Januaxry 24, 2001. On February 19, 2001, BellSouth filed its
Response to FDN’s petition for arbitration. On April 9, 2001, FDN
filed a Motion to Amend Arbitration Petition. On April 16, 2001,
BellSouth filed its Response In Opposition to the Motion. FDN
filed its Reply to BellSouth’s Opposition to Motion to Amend
Arbitration Petition on April 30, 2001. On May 22, 2001, Order No.
PSC-01-1168-PCO-TP was issued granting FDN’s Motion to Amend
Arbitration Petition.

Prior to the administrative hearing, the parties resolved all
issues except one. An administrative hearing was held on August
15, 2001. On September 26, 2001, FDN filed a Motion to Supplement
Record of Proceeding. BellSouth filed a timely opposition to FDN’s
motion on Octobexr 3, 2001. On December 6, 2001, Order No. PSC-01-
2351-PCO-TP was issued denying FDN's Motion to Supplement Record of
Proceeding. This docket was considered at the April 23, 2002, -
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Agenda Conference. On June 5, 2002, Order No. PSC-02-0765-FOF-TP,
Final Order on Arbitration, was issued.

On June 17, 2002, FDN filed a Motion for Clarification, or
Reconsideraticn. BellSouth filed its Response to this motion on
June 24, 2002.

On June 20, 2002, BellScuth filed a Motion for
Reconsideration, or in the Alternative, Clarification. FDN filed
its Response/Opposition to this motion on June 27, 2002. On'that
same day, FDN also filed a <Ciouss-iorticw Ior F=cuoasiZeration.
BellSouth filed a Motion to Strike Cross-Motion for
Reconeideration, or in the Alternative, Response to FDN's Croas-
Motion on July 5, 2002.

We note that in their pleadings both parties also had
requested an extension cof time to file an interconnection
agreement. On July 3, 2002, Order No. PSC-02-0884-PCO-TP was
issued granting BellSouth’s request for extension of time to file
an interconnection agreement. On October 21, 2002, Order No. PSC-
02-1453-FOF-TP was issued Denying Motions for Reconsideration,
Cross-Motion for Reconsideration and Motion to Stxike.

On November 20, 2002, BellSouth filed its executed
interconnection agreement with FDN. (On February 5, 2003 BellSouth
filed a replacement agreement that contains updated Florida rates
for unbundled network elements.) Although the parties wexe able to
reach agreement on most peoints, disagreements remained as to the
specific language that should be incorporated into the agreement to
reflect the Commission’s decision as to BellScuth’s obligation ™ .
. .to continue to provide its FastAccess Internet Service to end
users who obtain voice service from FDON over UNE loops.” On this
same date, BellSouth also submitted its Position in Support of its
Proposed Contract Language (BellSouth Position), in which it sgets
forth its proposed language where there is a dispute; similarly,
FDN's propocsed language is contained in its Motion to Approve
Interconnection Agreement filed contemporaneously (FDN Motion to
Approve). On December 2, 2002, FDN filed a Response to BellSouth's
Position in Support of Proposed Contract Language (FDN Response).
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This Order addresses which language, where the parties are in
disagreement, shall be included “in the final executed
interconnection agreement filed by BellSouth and FDN.

We are vested with jurisdiction in this matter pursuant to
Section 252 of the Act to arbitrate interconnection agreements, as
well as Sections 364.161 and 364.162, Florida Statutes.

I. ANALYSIS

In its Position in Support of its Prcgosed Contract Language,
BellSouth identifies seven major areas where the parties disagree
as to the wording that should be reflected in their agreement. For
ease of reference, we follow the format in BellSouth’s filing,
discussing the views and arguments of BellSouth and FDN on each
area, and then provide separate findings as to language for each of
the seven areas. Language in dispute will be underlined.

A Section 2.10.1

BellSouth language:

In order to comply with the Florida Public Service
Commission’s Order in Docket No. 010098-TP, and
notwithstanding any contrary provisions in this
Agreement, BellSouth Tariff F.C.C. Number 1, or any other
agreements or tariffs of BellSouth, in cases in which
BellSouth provides BellSouth® FastAccess® Internet
Service (“*FastAccess”) to an end-user and FDN submits an
authorized request to provide voice service to that end-
user, BellSouth shall continue to provide FastAgcess to
the end-user who obtains voice service from FDN over UNE
loops.

FDN language:

In order to comply with the Florida Public Service
Commission’s Order in Docket No. 010098-TP, and
notwithstanding any contrary provisions in this
Agreement, BellSouth Tariff F.C.C. Number 1, or any other
agreements or tariffs of BellSouth, in cases in which
BellSouth provides xDSL services (as defined in this
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Section 2.10) to an end user and FDN submits an
authorized request to provide voice service to that end
user, BellSocuth shall continue to provide_xDSL services
to the end user. . ’

There are two aspects in dispute here.

1. st se v. XDSL services

BellSouth believes that we only ordered it to continue
providing Faslauvcess, its nigi-speed Internet access service, when
a customexr migrates his voice service to FDN. FDN notes that other
independent Internet service providers, such as Earthlink or AOL,
can subscribe to BellSouth's tariffed interstate ADSL transport
offering and offer a high-speed Internet access service in
competition with BellSouth. FDN nctes that under BellSouth’s
interpretation of our order, if a BellSouth voice customer who,
e.g., receives AOL’s high-speed Internet Access service switches
his voice service to FDN, BellSouth would be allowed to discontinue
the provision of the interstate ADSL service, thus eliminating the
customer’s AOL high-speed Internet access service. FDN asserts
that we did not intend BellSouth’s restrictive reading, which it
believes is arbitrary, capricious, and unsupported by the record in
this proceeding.

Finding

In the FDN order, we concluded: "Pursuant to Sections
364.01(4) (b), (4)(d), {(4)(g), and 364.10, Florida Statutes, as well
as Sections 202 and 706 of the Act, we find that for the purpose of
the new interconnection agreement, BellSouth shall continue to
provide its FastAccess Internet Access Service to end users who
obtain voice service from FDN over UNE loops.* (emphasis added)
FDN contends that BellSouth bases its interpretation on
*occasional” uses of the term “FastAccess” in our order. We note
that FDN cites to nowhere in the record where we raised similar
concerns pertaining to other ISPs.

We believe that the occurrence of the term “FastAccess
Internet Access Service” in,the ordering statement unequivocally
supports BellSouth’s language. Therefore, we find that BellSouth’s
language shall be adopted as set forth.
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2. UNE loops v. UNE-P

BellSouth interprets our order narrowly, as only requiring
them to continue providing FastAccess over a FDN UNE loop, but not
over a UNE-P, if FDN were to subscribe to one. BellSouth asserts
that the issue in the arbitration only dealt with FastAccess on UNE
loops and that there is no record evidence regarding UNE-P.
Moreover, BellSouth notes that as a facilities-based provider, FDN
purchases UNE loops from BellSouth.

- Aisputes BellSouth’s view of our FDN ordex, inicially
noting that BellSouth’s position is absurd because a UNE-P is a
type of UNE loop. In its Response FDN states:

Shortly after the Commission issued its award in the FDN
arbitration, the Commission permitted Supra Telecom to
incorporate the FDN arbitration award into its own
interconnection agreement. The relief the Commission
provided Supra, which was based on the FDN award and on
the record from the FDN arbitration, expressly obligated
BellSouth to continue providing its DSL service when an
end-user converts its voice service to Supra utilizing a
UNE-P line. It would make no sense at all for the
Commission to sanction an inconsistent result here, as
BellSouth requests.

Finding

We agree that in scme sense a UNE-P is a form of loop, as
argued by FDN. We also note that we concluded on reconsideration
in Docket No. 001305-TP (Supra/BellSouth arbitration) that
BellSouth was obligated to continue providing FastAccess when a
customex converts his voice service to Supra using a UNE-P line.
However, we believe the two proceedings are distinguishable. 1In
the Supra docket, Supra, who currently is a UNE-P provider,
expressly complained that BellSouth was disconnecting FastAccess
when Supra migrated a FastAccess customer to UNE-P. In fact, the
approved language in the Supra/BellSouth agreement implementing
this provision is limited to UNE-P:

2.16.7 Where a BellSouth voice customer who is
subscribing to BellSouth FastAccess internet .
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service converts its voice service to Supra
utilizing a UNE-P line, BellSouth will
continue to provide Fast Access service to
that end user. '

In contrast, as noted by BellSouth, there is no mention in the FDN
proceeding of continuing FastAccess in conjunction with UNE-P
because FDN represented itself as not being a UNE-P provider;
rather, they obtain UNE loops from BellSouth, not UNE-P.

We find that BellSouth'’s language, wi.ich reflercn.zs UNE s,

shall be adopted. \
B. Section 2.10.1.2

BellSouth language: None

FDN language:

For purposes of this subsection 2.10, BellSouth xDSL
services include, but are not limited to, (i) the xDSL
telecommunications services sold to information services
providers on a wholesale basis and/or other customers
pursuant to any BellSouth contract or tariff, and (ii)
retall information services provided by BellSouth that
utilize xDSL telecommunications provided by BellSouth.

We find that BellSouth’s obligation to continue providing
high-speed Internet access service is limited to its FastAccess
information service.

C. BellSouth Sec;ion 2.10.1.5; FDN Section 2.10.1.5.1 and
2.10.1.5.2

BellSocuth language:

2.10.1.5 BellSouth may not impose an additional charge
to the end-user associated with the provision of
FastAccess on a second loop. Notwithstanding the
foregoing, the end-user shall not be entitled to any
discounts on FastAccess associated with the purchase of
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other BellSouth products, e.qg., the Complete Choice
discount. ”

FDN language:

2.10.1.5.1 BellSouth may not impose any additional
charges on FDN, FDN's customers, or BellSouth’g XxDSL

customer related to the implementation of this Section
2.10.

2.10.1.5.2 The contractual or tariiced ra.es erms
and conditions under which BellSouth xDSL services are
provided will not make any distinctjion based upon the

type, or_volume of voice or any other services provided
to the customer location.

In its Position BellSouth indicates that it currently provides
a $4.95 Complete Choice discount to its retail voice customers who
subscribe to both Complete Choice and FastAccess. It objects to
FDN's proposed language because it presumably would require
BellSouth to offer this discount to FDN’s voice customers who
subscribe to the stand-alone FastAccess service. BellSouth
contends nothing in federal or state law mandates that it *. .
.pass on a combined offering discount to customers who fail to meet
the conditions for the combined offer.” It notes that anomalous
discrimination could occur. For example, a BellSouth FastAccess
business customer who did not also subscribe to Complete Choice
would pay $79.95 per month. However, under FDN's theory, a FDN
FastAccess business customer, who alsc did not have BellSouth’s
Complete Choice, would instead pay $75.00. BellSouth observes that
its proposed language is consistent with the comments of two of the
Commissioners who participated in the agenda conference dealing
with the parties’ motions for reconsideration, where they stated
that there may be justification for affording a BellSouth custcmer
a discount when multiple services are provided in conjunction with
FastAccess. Finally, BellSouth asserts that FDN’s language
effectively requires the stand-alone FastAccess offering to be
identical to BellSouth’s standard retail FastAccess service.
However, the stand-alone product BellSouth proposes to offer will

not have a back-up dial-up account, and will be billed only to a
credit card.
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FDN considers its proposed language to be non-discrimination
provisions that are necessary in order to achieve the goal of our
FDN arbitration order. FDN alleges that its §2.10.1.5.2 ™. .
.simply requires BellSouth to provide its xDSL service on a‘'stand-
alone basis without regard to other services that BellSouth may
provide the end-user. FDN is particularly concerned about the
impact of product “bundles” of voice and data services in which an
excessive share of the *“cost” of the bundled services is
inappropriately imputed to the xDSL services that end-users acquire
an [sic] individual basis.” FDN further argues that we must reject
BellSouth’s nroposed lanmizae in ite §2.10.1.5, which disqualifies
FDN voice customers who retain their FastAccess from receiving
discounts associated with purchasing other BellSouth products. FDN
states that BellSouth’s linking of discounts on FastAccess to a
customer’s buying BellSouth voice products *. . .would constitute
virtually the same type of tying arrangement that the Commission
found unlawful in the first place.”

Finding

As noted by BellSouth, this issue was debated by the presiding
panel at the October 1, 2002, Agenda Conference. After much
discussion, there was agreement that there could be legitimate
justification for discounts for those customers that obtain all of
their services from BellSouth, such as a package price.

Accordingly, we believe that there could be circumstances
where a customer is entitled to a discount that need not be made
available to a customer who subscribed only to FastAccess. As
such, we find that BellSouth’s proposed language shall be adopted,
while excluding FDN’s proposed language.

D. BellSouth Section 2.10.1.6; FDN Section 2.10.1.5.4

BellSouth language:

2.10.1.6 BellSouth shall bill the end user for FastAccess
via a credit card. In the event the end user does not
have a credit card or does not agree to_any conditions

associated with Standalone PastAccess, BellSouth shall be
relieved of its obligations to continue to provide
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FastAccess to end users who obtain voice service from FDN

FDN language:

2.10.1.5.4 BellSouth will continuve to provide end users
receiving FDN voice service and BellSouth xDSL service
the same billing options xDSL, service as before, or
the parties will collaborate on the development of a
billing system that will permit FDN to provide billing
servives o  end-users that receive BellSouth xDSL
services.

BellSouth states that it bills its end users for FastAccess
either on their bill for BellSouth voice services or on a credit
card, and notes that its billing systems currently can only
generate a bill where the end user is a retail voice customer.
Accordingly, since the FastAccess end user will be a FDN voice
customer rather than a BellSouth voice customer, BellSouth opines
that its only option is to bill such FastAccess customers to a
credit card. Further, BellSouth asserts that if the customer
declines to pay by credit card, BellSouth should no longer be
cbligated to provide FastAccess to the customer.

BellSouth also notes that in order to provision the FastAccess
on a second loop, there may be occasions where BellSouth will need
to re-wire the end user’c jacks. Where this occurs, the customer
will need to approve the re-wiring and provide BellSouth access to
the premises. Here too, if the customer objects to the re-wiring
or providing BellSouth access, BellSouth believes it should be
relieved of its obligation to provide FastAccess.

FDN objects to BellSouth’s proposed language in Section
2.10.1.6. In its Motion to Approve, FDN contends that BellSouth
has provided no justification for why, when a FastAccess customer
does not take his voice service from BellSouth, he must provide a
credit card for billing. FDN believes that such a practice would
inconvenience and annoy many customers. As an alternative, FDN
proposes that FDN and BellSouth arrive at a mutually acceptable
arrangement whereby FDN cpuld bill customers for BellSouth-
provisioned FastAccess. FDN asserts that “[i]t is not reasonable
for BellSouth to incur the additional expense of provisioning xDSL-
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on an expensive stand alone loop but then claim that it is too
expensive to send a paper bill to the c¢ustomer for that service.”
Moreover, FDN believes that “BellSouth’s alleged billing problems
should not serve as an excuse relieving BellSouth of its obligation
to provide ALEC voice end users xDSL service, thereby suppressing
competition in the voice market.”

Findj

Unfortunately, neither of our two prior orders in this
proi 2eding nor the discussion at the reconsideiracivin azguaas
conference provide unequivocal direction as to this implementation
matter. We believe it is reasonable and is not discriminatory for
BellSouth to request FDN FastAccess customers to be billed to a
credit card, because this is an option available to BellSouth'’s own
customers. However, we dc not believe that BellSouth discontinuing
a customer’s FastAccess service merely because he declines to offer
up a credit card for billing comports with the intent of our prior
decisions. To the contrary, we believe it is incumbent upon the
parties to remedy any billing problems. We agree with BellSouth
that where a FastAccess customer does not provide access to his
premises to perform any needed re-wiring, BellSouth should be
relieved of its obligation to offer FastAccess. Because the
parties have agreed that a FastAccess customer who migrates his
voice service to FDN will have his FastAccess provisioned on a
standalone loop, then it appears to us that situations like this
may arise where it is technically infeasible for BellSouth to
provide service, We believe that neither party‘'s language is
precisely on point, though FDN's comes closest.

We find that FDN’'s language should be modified to reflect
that: (a) BellSouth may request that service be billed to a credit
card but cannot discontinue service if this request is declined;
{b) BellSouth may discontinue FastAccess service if access to the
customer’s premises to perform any necessary re-wiring is denied;
and (¢} where a customer declines credit card billing, it is
incumbent on the parties to arrive at an alternative way to bill
the customer. Accordingly, the following language shall be adopted
for inclusion in the parties’ agreement, while noting that the

parties are free to negotiate alternative language that comports
with this Order:
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2.10.1.6 BellSouth may reguest that the end user’s
FastAccess service be billed to a credit card. If the
end user does not provide a credit card number to
BellSouth for billing purposes, the parties shall
cooperatively determine an alternative means to bill the
end user. If the end user refuses to allow BellSouth
access to his premises where necessary to perform any re-
wiring, BellSouth may discontinue the provision of
FastAccess service to the end user. ,
We note further that if parties zxc unchle ¢o roach zn agrozmert on
an alternative means to billing the end user, parties may petition
the Commission for relief as appropriate regarding the dispute.

E. BellSouth Section 2.10.2.5; no comparable FDN language
BellSouth language:

Iif the end user does not have FastAccess but has some
other DSL service, BellSouth shall remove the DSL service

associated USOC and process the FDN LSR for the UNE loop.

As noted by BellSouth, this issue again pertains to whether
we ordered BellSouth to continue providing its interstate tariffed
DSL transport service, or its retail FastAccess Internet access
service. As discussed above, we believe we were guite clear that
our decision pertained solely to the provieion of Fastlccess
Internet access service, not the interstate DLS transport offering.

Accordingly, we find that BellSouth’s language shall be
adopted.

F. BellSouth Section 2.10.2.6; FDN Section 2.10.2.4
BellSouth language:

If the end user receives FastAccess service, FDN shall
forward to the SPOC end user contact information (i.e.
telephone number or email address) in order for BellSouth
to perform its obligations under this Section 2.10. FDN
may include such contact information on the LSR. After
receipt of contact information from FDN, BellSouth shall
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have three days to make the election as to which line
FastAccess service will be provisidned on as set forth in
2.10.2.7 and to notify FDN of that election. If
BellSouth contacts the end user during this process,
BellSouth may do so only to validate the end user’s
current and future FastAccess services and facilities.
During such contact, BellSouth will not engage in any
winback or retention efforts, and BellSouth will refer
the end user to FDN to answer any questions regarding the
end user'’'s FDN services.

FDN language:

If the end user receives xDSL service, FDN shall forward
to the SPOC end user contact information (i.e. telephone
number or email address) in order for BellSouth to
perform its obligation under this Section 2.10. FDN may
include such contact information on the LSR. After
receipt of contact information from FDN, BellSouth shall
have three days to make the election as to which line
xDSL, service will be provisioned on as set forth in
2.10.2.5 and to notify FDN of that election. If
BellSouth contacts the end user during this process,
BellSouth may do so only to validate the end user’s
current xDSL gervices and facilities. During such
contact, BellSouth will not engage in any winback or
retention efforts, and BellScuth will refer the end user
to FDN to answer any questions regarding the end user’s
sexvices.

BellSouth states that its addition of *and future” is intended
to indicate that it is permitted to discuss with the end user how
his FastAccess service would be provisioned prospectively,
including

(e.g. if a new loop is to be used, how the rewiring would
be performed); how it would be billed (e.g. if the
customer currently has a multiservice discount, how the
billing would <change); =and any other necessary
information the customer would need in order to proceed
with the transition to FDN voice services. (BellSouth
Position, p. 10)
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BellSouth argues that prohibiting it from discussing such matters
with the end user could undermine the transition being a seamless
cne; moreover, failure by BellSouth to disclose such pertinent
information could subject BellSouth to customer complaints.
Similarly, BellSouth’s insertion of the word “FDN” in the last
sentence is designed to clarify that customer referrals to FDN
should only pertain to FDN-provided services; BellSouth believes
that inquiries about FastAccess, a BellSouth-provided service,
should be handled by BellSouth, not FDN. ,

FDN contends thnat 1f BeiliScuth must contact FDN's voice
customer, such contact should be restricted to . . .discussing and
validating current facilities and services.” Fundamentally, it
appears FDN is concerned that during such customer contacts
BellSouth will demean the FastAccess service that will be received
by the customer due to his switching to FDN’s voice service. FDN
believes such contacts are a “license for mischief.”

Finding

It is unclear as to what FDN means by "“current facilities and
services,” in that it has agreed to BellSouth’s proposal to
provision FastAccess for customers who migrate to FDN voice on a
separate, stand-alone loop. It appears inevitable that a
FastAccess customer will experience a change to his current
sexrvice, because the line on which the FastAccess is to be
provisioned will no lcnger also have voice capabilities. Contrary
to FDN’s view, we believe that BellSouth would be negligent if it
failed to inform the customer of any potential change in his
service. However, we note that BellSouth’s use of the phrase “and
future” does not render the sentence in which it appears completely
clear and unambiguous to us; nevertheless, we accept BellSouth’s
representation that customer contacts will be for the limited
purposes described in its Position. We acknowledge FDN‘s concerns
and trust that BellSouth’s customer contact when service is
modified would be minimized and competitively neutral.

Accordingly, we find that BellSouth’s language shall be
adopted.

G. BellSouth Section 2.10.2.8; no comparable FDN language
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BellSouth language:

If a second facility is not available for either the
Standalone Service or the newly ordered UNE loop, then
BellSouth shall be relieved from its obligation to
continue to provide FastAccess serxrvice, provided that the
number of locations where facilities are not available
does not exceed 10% of total UNE orders with FastAccess.

BellSouth again argues that providing its FastAccess sexrvice
on o 3tandalone barcis is the only way it can satisfy our Zzciszizcn
without wviolating various federal orders. It asserts that if it
were to put BellSouth’s high-speed Internet access service on a UNE
loop,

BellSouth would be providing its tariffed DSL service for
itself in a way that is different from how it would be
providing it for other ISPs. This would put BellSouth in
violation of the FCC’'s orders in the Computer Inquiry III
cases; in violation of the FCC's Open Network
Architecture orders; and in violation of its own
federally filed CEI plan.

Moreover, BellSouth contends that if it put FastAccess on FDN’s UNE
loops, other ISPs would argue that BellSouth was cbligated to make
its interstate DSL offering available to them on UNE loops, too.
As a compromise, BellSouth offers that if it is unable to provision
standalone FastAccess on more than 10% of UNE orders, it would ™.
.have to figure out for itself some other way of meeting its
obligation to continue to provide FastAccess.” (Position, p.11)

FDN objects vehemently to BellSouth’s proposal, stating that
it is “. . .unsupportable and would eviscerate the Commission’s
Arbitration Order.” FDN states that the record in thie proceeding
provides nc basis for BellSouth being excused even a single time
from complying with this Commission’s decision, let alone 10% of
the time.

Finding

We note that BellSouth argued on reconsideration that to put
its FastAccess sexvice on a UNE loop would be a violation of its
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FCC tariff. 1In the Reconsideration Order, we determined that we
were not constrained by a FCC tariff and that under Section 251(4d)
we can impose additional reguirements as long as they are not
inconsistent with FCC rules, orders, or federal statutes. We
concluded that BellSouth had not shown that our decision was in
conflict with any controlling law and thus dismissed BellSouth's
argument.

Our decision states that "BellSouth shall continue to provide
its FastAccess Internet Service to end users who obtain voice
service from FDN over UNE loops.” We have found no baeise ip nux
orders or deliberations in this proceeding to carve out an
exception, whether it be for a single customer or 10% of FDN'’s UNE
orders. Accordingly, BellSouth must comply with our specific
decision.

We find that Section 2.10.2.8 shall not be included in the
parties’ agreement. However, if BellSouth believes that it is
important and correct to continue to provide FastAccess over a
separate facility and such facilities are not available and the
parties can not reach an agreement about how the Fast Access would
be provisioned, parties can file a petition seeking relief as
appropriate.

Accordingly, the parties shall file the final interconnection
agreement in accordance with the specific findings as set forth in
this Order within 30 days from the issuance date of the Order
resolving the disputed contract language.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the
parties shall file the final interconnection in accordance with the
specific findings as set forth in this Order. It is further

ORDERED that the parties shall file the final interconnection
agreement within 30 days from the issuance date of this Order
resolving the disputed contract language. It is further

ORDERED that this docket shall remain open in order that the
parties may file a final interconnection agreement.
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By ORDER of the Florida Public Service Commission this 21stday
of March, 2003. B

Division of the Commission~Clerk
and Administrative Services

(SEAL)

FRB

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAT: REVIEW

The Florida Public Service Commission is reguired by Section
120.569(1), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by the Commission’s final action
in this matter may request: 1) reconsideration of the decision by
filing a motion for reconsideration with the Director, Division of
the Commission Clerk and Admjnistrative Services, 2540 Shumard Oak
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Boulevard, Tallahassee, Florida 32399-0850, within fifteen (15)
days of the issuance of this order in the form prescribed by Rule
25-22.060, Florida Administrative Code; or 2} judicial review by
the Florida Supreme Court in the case of an electric, gas or
telephone utility or the First District Court of Appeal 'in the case
of a water and/or wastewater utility by filing a notice of appeal
with the Director, Division of the Commission Clerk and
Administrative Services and filing a copy of the notice of appeal
and the filing fee with the appropriate court. This filing must be
completed within thirty (30) days after the issuance of this order,
pursuant to Rule 5.311C, Florids Rules of 2ppellate Procedure. The
notice of appeal must be in the form specified in Rule 9.900(a),
Florida Rules of Appellate Procedure.
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In re: Petition by Florida DOCKET NO. 010098-TP

Digital Network, Inc. for ORDER NO. PSC-03-0690-FOF-TP
arbitration of certain terms and ISSUED: June 9, 2003
conditions of proposed
interconnection and resale ,
agreement with BellSouth
Telecommunications, Inc. under
the Telecommunications Act of
1996.

The following Commissicners participated in the disposition of
this matter:

LILA A. JABER, Chairman
J. TERRY DEASON

ORDER APPROVING INTERCONNECTION AGREEMENT
BY THE COMMISSION:

Pursuant to Section 252 of the Telecommunications Act of 1956
(Act), Florida Digital Network, Inc. (FDN) petitioned for
arbitration with BellSouth Telecommunications, Inc. (BellSouth) on
January 24, 2001. On February 19, 2001, BellSouth filed its
Response to FDN’s petition for arbitration. On April 8, 2001, FDN
filed a Motion to Amend Arbitration Petition. On April 16, 2001,
BellSouth filed its Response In Opposition to the Motion. FDN
filed its Reply to BellSouth's Opposition to Motion to Amend
Arbitration Petition on April 30, 2001. On May 22, 2001, Order No.
PSC-01-1168-PCO-TP was issued granting FDN‘s Motion to Amend
Arbitration Petition.

Prior to the acdministrative hearing, the parties resolved all
issues except one. An administrative hearing was held on August
15, 2001. This docket was considered at the April 23, 2002, Agenda
Conference. On June 5, 2002, Order No. PSC-02-0765-FOF-TP, Final
Order on Arbitration, was issued.

Both parties requested an extension of time to file an
interconnection agreement. On July 3, 2002, Ordexr No. PSC-02-0884-
PCO-TP was issued granting BellSouth’s request for extension of

time to file an interconnection agreement.
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On November 20, 2002, BellSouth filed its executed
interconnection agreement with FDN. On February 5, 2003, BellSouth
filed a replacement agreement that contains updated Florida rates
for unbundled network elements. Although the parties were able to
reach agreement on most points, disagreements remained as to the
specific language that should be incorporated into the agreement to
reflect the Commission’s decision as to BellSouth’s obligation ™ .
. .to continue to provide its FastAccess Internet Service to end
users who obtain voice service from FDN over UNE loops.” On this
same date, RellSouth also submitted its Position in Support of its
irupoved vent.act Language, in which it set forth its proposec
language where there was a dispute; Similarly, FDN’s proposed
language was contained in its Motion to Approve Interconnection
Agreement filed contemporaneocusly. On December 2, 2002, FDN filed
a Response to BellSouth’s Position in Support of Proposed Contract
Language.

On March 21, 2003, we issued Order No. PSC-03-0395-FQF-TP, in
which we resolved the issues pertaining to what language should be
contained in the parties’ agreement to memorialize the FastAccess-
related decisions. The parties were directed to file a final
interconnection agreement incorporating the Commission’s decision
within 30 days.

We are vested with jurisdiction in this matter pursuant to
Section 252 of the Act to arbitrate interconnection agreements, as
well as Sectiona 364.161 and 364.162, Florida Statutes.

On April 17, 2003, BellSouth and FDN filed for approval of
their final executed amendment to their Interconnection Agreement,
pursuant to Orxrder No. PSC-03-395-FOF-TP; the amendment is in
Attachment A to this Order, and is incorporated by reference into
this Order. We have reviewed the agreement and amendment, and find
that they comply with our decisions in the aforementioned Order, as
well as the Act.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the
arbitrated interconnection-« agreement between Florida Digital
Network, Inc. and BellSouth Telecommunications, Inc. is hereby
approved. It is further
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ORDERED that this docket is closed.

By ORDER of the Florida Public Service Commission this 9th Day

of June, 2003.
\£S€ﬁ~L4A, éj éﬁiﬁdﬁ{

BLANCA S. BAYS, Directdf
Division orf the Commission Cierh
and Administrative Services

(SEAL)

FRB

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is reqguired by Section
120.569(1}, Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should nct be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by the Commission’s final action
in this matter may request: 1) reconsideration of the decision by
filing a motion for reconsideration with the Director, Division of
the Commission Clerk and Administrative Services, 2540 Shumard Oak
Boulevard, Tallahassee, Florida 32399-0850, within fifteen {(15)
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days of the issuance of this order in the form prescribed by Rule
25-22.060, Florida Administrative Code; or 2) judicial review by
the Florida Supreme Court in the case of an electric, gas or
telephone utility or the First District Court of Appeal in the case
of a water and/or wastewater utility by filing a notice of appeal
with the Director, Division of the Commission Clerk and
Administrative Services and filing a copy of the notice of appeal
and the filing fee with the appropriate court. This filing must be
completed within thirty (30) days after the issuance of this order,
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The
notice of appeal must be in the forn opeviited in Rule 9.900(a),
Florida Rules of Appellate Procedure.
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ATTACHMENT A
PAGE 1 of 6

AMENDMENT
TOTHE
AGREEMENT BETWEEN
FLORIDA DIGITAL RETWORK, INC.
ARD
BELLSDUTH TELECOMMUNICATIONS, INC. N
DATED FEBRUARY 8, 2003

Burriant 4L Amandrsn, (the "Ampndment’}, Fiorida Digital Networl, inc. ('FDN"),
and BellSouth Tolacommunicolicns, e, (BeliSowth™, herelnafler refered tn collectively as
{he “Parties,” hereby agroe lo amaend that certaln interconnection Agraomaernt betwesn the
Parties daled Febnuary 5, 2003 "Agreement®) to ba sfleciive on tha date of ths last signsture
execuling the Amendment.

* WHEREAS, BellSouth and FON entersd inlo the Agreemant on February 5, 2003 and;

WHEREAS, The Ficrida Public Service Commission has issued it's order in Docket
010098-TP resohving tha partiss dispuled langusge for ihe BelSouttvFlonda Dighat
Notwork Interoonnaction Agreamant;

NOW, THEREFORE, in consideration of the mutval provisions contalnod herein snd
other good snd valusble consideration, the ipt and sufficiency of which are hereby
acknowizdged, the Parlies hereby covanant ang sgres 83 follows:

1. Tha Parties sgres 10 acdd & new Section 2.10 lo Attachment 2 of the Agreement, tilled
Conlinued Provision of Festfccess to FON End Usar, Section 2.10 is set forth in
Exhibtt 1 of this Amendment, alitached herelo and incorporaled harein by this
reference.

2. This Amandmant shall be deemad efiectiva on the dete of the last signature of both
Partiss (‘Effaciive Dale").

3. Al of the other provisions of s Agreemant, catet! February 5, 2003 shall ramain In k)
force and eflacL

4. Either or both of the Partiea Is suthorized 10 submk this Amendment to the respective
state reguigiory authorities (ot ppproval subjedt to Socticn 222(c) of the Fuderal
Telecommunicalions Act of 1988,




ORDER NO. PSC-03-0690-FOF-TP
DOCKET NO. 0100%8-TP
PAGE 6

ATTACHMENT A
PAGE 2 of 6

Exhibit |
Page 1 ofd

IN WITNESS WHEREOQF, the Partles horeio have caused this Amendment fo be
exoated by thalt res,saciive duly suthonzed tepreasmativen on tha date indicated below.

Florids Dighal Network, inc. BeliSouth Telecommnications, Inc,

By
Nune: £2.4. . Thin.uds
Tk &1)“4‘6"'

Date: 3 Date: “///C /a"’
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ATTACHMENT A
PAGE 3 of 6

Exbit |
Pagr tof4

Exhibit |
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ATTACHMENT A

PAGE 4 of 6
Exhibit )
Pagr2ofd
2.10 ntinyed Proviyl tAcce.
2.10.4. in order o comply with the Flonda Fublic Service Cormmiasian's Order Iy Docke: »in,

010098-TP, and notwithstanding any contrary provisions In this Agresment,
BeBSouth Tarifl F.C.C. Numbar 1, or any other agreements or tarifta of BalSouth, in
cases in which BelSouth provides BalSouth® FasiAccess® internet Service
(FaetAccessy”) lo an end-user and FDN submits an authorized request to provida
voice sarvice 10 that end-usar, BelSouth shall continue t0 provide FestAccess to the
end-user who cblaing voice senvice from FON over UNE loops.

2.10.1.1 BeliSouth may not evade any of My cblipetions under this subsection 2.10 by
oflering of providing any of tha services or componant senvices under this
subsaction twough any affillste, including, but not imiled to, BeiSouth.nat, inc. or
succas30r by corporate morger.

2.10.12 Regardiess of how BollSouth provisions iis FastAzcess 1o an end-ussr, when an
end-uses swilches o FON voice service, BelSouth’s FastAccaas will hit be
terminated, suspended of intormupied, excopt s may be exprossly provided for
herain, and BaliSouth's tontinustion of s FasiAccess 10 the snd-user switching o
FDN vcice sarvice shall be a seamiess of transparent transition for the snd vser
such ihat there shall be no fmore than a momentary disruption of FasiAccass and
volce sarvices.

2.1043 Whers DelfSouth's FastAccess could be provisioned over the high-frequency portion
of 3 loop coexlatont with FDN circull-swikchad voics services on the same oop,
BeliScuth may slect 1o maintsin the BekSauth FestAccess on the sama Joop such
that tha FastAccess is not sllered when the end-ussr switches 1o FDN's voice
SBVIOS.

2.10.1.4 BellSouth may sstisfy Rs obligations under this Section 210 by providing
FostAccas on 8 BeliSouth owned and meintained loop, ("“Stsndalons FastAccess”),
thal bs separsta and disting from the hns FDN usas for voice servicas. Whemn
fessbla, and where & loop Is avallablp for FDN voice services that satisfies all of the
standardy set forth in this Agreement, BalSouth may eleci to meintain FastAccass
on the sxtant ioop and FON voice sarvices will be provisioned over s second kop.,

2.10.15 BelSouth mwy not impass an sddiionad chargs 1o the end-user sssociated with the
provision of FastAtcess on # second loap. Notwithstanding tw foregoing, the end-
user shall not be sniltisd Lo sny discounts on FastA ssocieied with the
purchase of other BsliSouth products, e.g., the Complete Cholce discount.

2.101.8 BellSouth may requeat thet the End User's FaslAccase sarvics be bied to s cradit
card. if the End User does not provide a credi card number to BeliSouth for biling
pumoses, the parliss shall coopersiivaly determine an aitamative means o bl the
Eng User, it the End User refuses 10 sliow BsliSouth accoss 1o his premises whers
necessary 1o periom any re-wiring, BeliSouth may discontnue the provision of
Fastaccess service 1o the End User,
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If the Panies are unable o reach agresmant on an atamative means to blking the
end user, the Pustiss may petition the Commission for relief 29 appropriste
reganding tha dispute. .

In implamenting ths Commiasion’s Ordet in Docket No. 010098-TP, BstSauth shall
hot cresie any additoral barriers to FON'a ebility to compete in the local exchanpe
sarvices rarkel

Nothing bn this Saction 2,10 ahall requira BelSouth o continue providing

FasiAccess 1o an end-user who falis 10 pay all charges associalad with FastAccess
Or otherwise falls 10 comply with tha snd-usar's Service Agreamant vath BellSouth or
the applicable Accepisble Use policies for FastAccesa.

n the evenl BaliSouth elects to comply with this Section 2.10 by providing
FastAccess on an FON UNE Loop, FDN shali make available 1o Bel'South st no
changs the high frequency spactruen on auch UNE Loap tor pumoses of provkiing
the undarlying DSL transport.

ovigion

FDN and Be3South shall each estabiieh 8 single polnt of contact (*SPOC™) for
purposes of the provision of FeatAccess pursuant to this Section 2.10.

¥hen FON submits en LSR for a UNE loop, end thera is 8 DSL USOC on the end-
users sarvice racord, the LCSC will sut-clarify the order.

Upan recsiving the sulo-clerffled ordar, FON shafl notlly the BeliSouth SPOG, and
ths BellSouth SPOC chall dotermine whsthar the end-user s 8 FastAccess
cuslomer.

FON and BeliSouth will devalop processes 1o promplly commect problems with of
disconnactions of FastAccess service 1o FON voice end users.

If ha end user does nof have FastAccess but has sorme other OSL servics,
BellSouth shalt remova the DSL. sarvice associated USOC and process the FON
LSR for the UNE loop,

i the ond user recsives FasiAccess servias, FDN ghall forward 1o the SFOC end
uses contact information (.e. lelephons bet or amall addrasa) in oraes for
BeliSouth to perfurm fts cbligations under this Section 2.10. FON maey include such
contact infonmation on the LSR. Alfles recaipt of contact information from FON,
BeliSouth shall hava thies days 1o maka the slection ss o which ine FaslAccess
servica will be provisioned on as set forth In 2.10.2.7 and to notify FDN of that
elaction. ¥ Bo2South contacts the end user during this process, BeliSouth may do
50 only {0 validate the end user's curent snd futum FastAccess sefvices and
facilities. During such contact, BetSouth will nat engage in any winbsck or retsntion
efforis. and BeRSouth will refer the end user % FON to snswe' sny quuations
reganding the snd Lasrs FON sarvicas.

After election by Bel'South a3 to which line FestAccess Wit be provisicned on {sithar
he sxisting loop, of on 2 sscond fecilty) FDN will submii s revised LSR for the
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conversion of the voico service to a UNE loop. ¥ BellSouth slects o move the
FastAccess ta a new Standgine ioop, FDON wil submil sn LSR with 8 dus date 14
c=landar Ao Sm sbriadion © alow BelSouth sutficiont time o transition the
FeytAccoss aarvice 0 *he sacond ine. If BaliSouth alects to keep the FasiAccess
sarvice on the cunrent facilitiss and provision FDN voics services an the ssme of
separats aciliUas, FON will submit s revised LSR for voics service on such feciities
wsing standard processes and intervaie, and slkiow the FastAccess service 10 remain

on the current faciities,

21024 it BEeliSouth believes thal It ia important and comect 10 confimye to provide Fest
Accees over 8 separate facilly snd such faciiitias are not avallable and the psriies
cannat reach an sgresment about how the Fast Access wolid be provisionsd, the
Partes can fils a pelition with the Commission sesking relisf as approprists.

2.102.8 FDN suthorizes BeliSouth lo acce ss the enlire UNE loop for testing purpoces.

2.102.10 FDN and BalSoulh agree that sfier the inltial 00 days (and every 90 deys theresfter)
of provisioning F eslAccess service In accordance with this Section 2.10, FON srwd
BaiiSouth will mpet fo discuss and negotlaie in good fallh any means for improving
snd stresmlining the provisioning process.
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of
BellSouth Telecommunications, Inc. FILE No.
Request for Declaratory Ruling That State Commissions May Not Regulate

Broadband Internet Access Services by Requiring BellSouth To Provide Wholesale
or Retail Broadband Services to CLEC UNE Voice Customers

EMERGENCY REQUEST
FOR DECLARATORY RULING

Introduction and Summary

BellSouth Telecommunications, Inc. (“BellSouth”) respectfully requests that the
Commission issue an expedited declaratory ruling to provide relief from a series of state
commission decisions that are directly contrary to the Triennial Review Order,’ as well as
other sources of federal law. Those rulings are currently forcing BellSouth to provide
service in a manner that this Commission has expressly decided should not be required,
and, equally important, discourages competitors from investing in broadband facilities. A
prompt decision by this Commission is urgently needed to vindicate the Commission’s
national broadband and competition policies. An expedited decision is equally necessary
to enforce Congress’s express determination “to preserve the vibrant and competitive free
market that presently exists for the Internet and other interactive computer services,

unfettered by Federal or State regulation.” 47 U.S.C. § 230(b)(2).

! Report and Order and Order on Remand and Further Notice of Proposed
Rulemaking, Review of the Section 251 Unbundling Obligations of Incumbent Local
Exchange Carriers, 18 FCC Red 16978 (2003) (“Triennial Review Order”), petitions for
mandamus and review pending, United States Telecom Ass'n v. FCC, Nos. 00-1012,

00-1015, 03-1310 et al. (D.C. Cir.).
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The issue presented here arises because some state commissions — including those
in Florida, Kentucky, Louisiana, and most recently Georgia — have begun telling
BellSouth to whom it must provide its broadband services, at what price, and on what
terms and conditions. In direct contravention of this Commission’s unanimous judgment
in the Triennial Review Order, these state commissions have required BellSouth to
provide either its wholesale broadband transmission or its retail broadband Internet
access service over UNE loops leased by CLECs (either on a stand-alone basis or as part
of the UNE platform (“UNE-P")).2 In some instances, moreover, the states have
specified that BellSouth may not alter the price it charges for its broadband service in
such circumstances and must meet other required terms and conditions (such as a
“seamless” transition).

These decisions violate the Triennial Review Order, which expressly holds that
ILECs need not provide data services on CLEC UNE voice lines, see 18 FCC Red at
17141, § 270, and they are contrary to Congress’s policy of maintaining a “vibrant and
competitive” market for Internet services “unfettered by . . . State regulation.” Moreover,
state-level regulation of broadband Internet access services creates a patchwork of
regulatory burdens that is fundamentally inconsistent with the Internet and will work to
prevent the Commission’s development of the single national framework necessary to
preserve the “vibrant and competitive” market that presently exists for the Internet.

Indeed, the uncertainty and inconsistency that arise from state regulation of
interstate information services will inevitably diminish facilities-based broadband

competition. If CLECs can force an ILEC to continue offering broadband services to the

2 BellSouth’s retail broadband Internet access service is marketed as BellSouth
FastAccess® (“FastAccess”).

2.
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CLECs’ voice customers, their incentive to develop independent broadband capabilities
and to invest in new and innovative broadband facilities is decreased. By the same token,
such forced sharing deprives ILECs of the benefit of their investment in DSL
deployment. Accordingly, these state decisions undermine incentives for investment and
innovation in broadband, in direct conflict with one of Congress’s and this Commission’s
urgent policy priorities.

As a legal matter, these state decisions violate this Commission’s rules and orders
for at least three independent reasons:

First, as noted, in the recent Triennial Review Order, the Commission held that
incumbents are not required to provide broadband services over the same UNE loops that
CLEC:s use to provide voice services. See 18 FCC Red at 17141, §270. The
Commission explained that, because voice CLECs can either provide voice and data
services to their customers or engage in line splitting with other CLECs, incumbents
should not be forced to provide broadband services to CLEC UNE voice customers. See
id. Indeed, the Commission concluded, such obligations would be contrary to the core
congressional policy of encouraging investment and innovation in broadband. See id.
261. The Triennial Review Order further establishes that, where, as here, the Commission
has found “no impairment,” state commission decisions imposing the same obligation
rejected by the Commission will almost invariably be preempted under 47 U.S.C. §
251(d)(3). See id. at 17101, 195.

The Triennial Review Order, moreover, invited parties to file petitions for

declaratory ruling to address such improper state decisions. See id. BellSouth files this
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Petition in response to that explicit invitation, and urgently requests that the Commission
take action to nullify these unlawful decisions.

Second, and independent of this Commission’s holding in the Triennial Review
Order, for decades this Commission’s Computer Inquiry decisions have established that
interstate information services should remain free of public-utility regulation. State
commission decisions that purport to regulate BellSouth’s FastAccess service — that s, its
retail DSL-based Internet access service — crash head-on into that federal policy.
FastAccess is an unregulated interstate “information service” over which the Commission
has previously preempted state regulation. By purporting to tell BellSouth to whom it
must offer this service — and, moreover, specifying conditions for price and other terms of
service — state commissions violate those established prohibitions.

Third, federal law is clear that state agencies generally lack authority to regulate
interstate telecommunications services; that is particularly the case as to services offered
under a federal tariff filed with this Commission.> BellSouth’s wholesale DSL
transmission service is provided under such an interstate tariff, and thus it is subject to the
exclusive jurisdiction of this Commission. State commission decisions that purport to
interpret that tariff or that impose terms and conditions on that service either by itself or
as a component of BellSouth’s FastAccess service are thus unlawful.*

Accordingly, in response to this Petition, the Commission should declare that:

1. Under the Triennial Review Order and other Commission determinations,

state commissions are preempted under 47 U.S.C. § 251(d)(3), as well as other

3 See infra notes 26-28.
* See discussion infra pp. 26-30.
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statutory provisions, from requiring that BellSouth provide DSL-based
services to CLEC UNE voice customers.

2. This Commission’s determinations that interstate information services should
remain free of regulation preempt state commission attempts to require
BellSouth to provide DSL-based Internet access to CLEC UNE voice
customers.

3. This Commission’s exclusive jurisdiction over interstate telecommunications
preempts state commission decisions purporting to govern the terms under
which BellSouth provides its federally tariffed wholesale DSL transmission
either by itself or as a component of BellSouth’s DSL-based Internet access
service.

Given the vital importance of these issues to broadband competition and the
Commission’s policies, the Commission should resolve these issues with the greatest
possible dispatch.

Background
This Petition involves a recurring issue as to which a Commission decision
declaring the law is urgently needed to resolve uncertainty and to ensure uniform

treatment of broadband Internet access services.

In BellSouth’s region alone, six state commissions have addressed the question of
whether BellSouth must continue to provide broadband Internet access service over UNE

facilities. In accord with this Commission’s judgments, the South Carolina and North
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Carolina commissions have determined that it would be improper to impose any such
requirements.’

By contrast, four other state commissions — those in Florida, Georgia, Louisiana,
and Kentucky — have, in various, mutually inconsistent ways, ordered BellSouth to
provide either its federally tariffed wholesale DSL transmission service and/or its retail
FastAccess service® to CLEC voice customers. Other state commissions have similar
issues pending before them. Thus, BellSouth is subject to inconsistent state
determinations as to its interstate broadband services, and it is presently attempting to
implement the unique requirements of each of these rulings.

Florida. The Florida Public Service Commission has conducted, and continues to
conduct, several proceedings conceming the terms and conditions under which BellSouth
offers its wholesale and retail broadband services.

In its Final Order on Arbitration, Petition by Florida Digital Network, Inc. for
Arbitration, Docket No. 010098-TP, Order No. PSC-02-0765-FOF-TP (Fla. Pub. Serv.
Comm’n June 5, 2002) (“FDN Final Order”) (Attachment 3), the Florida commission
ordered BellSouth to continue to provide FastAccess to existing customers that
subsequently choose another company to provide their voice service over UNE loops.

Although the Florida commission conceded that, under this Commission’s Computer

3 See Order on Arbitration, Petition of IDS Telcom, LLC for Arbitration, Docket
No. 2001-19-C, Order No. 2001-286, at 28 (S.C. Pub. Serv. Comm’n Apr. 3, 2001)
(Attachment 1 hereto) (dismissing as “without merit” the claim that a decision not to
provide DSL service over a CLEC’s loop “is somehow anticompetitive™); Order and
Advisory Opinion Regarding Section 271 Requirements, Application of BellSouth
Telecommunications, Inc. To Provide In-Region, InterLATA Service, Docket No. P-535,
Sub 1022, at 204 (N.C. Utils. Comm’n July 9, 2002) (Attachment 2).

® FastAccess is the trade name that BellSouth uses for its retail high-speed DSL
Internet access service.

-6-
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Inquary orders, 1t lacked authority to regulate FastAccess, it nevertheless found that it had
authority to order this relief because, the Florida commission believed, its decision
regulated only local voice service. The Florida commission ultimately detailed muitiple
terms and conditions implementing its regulation of FastAccess.’

The Florida commission imposed similar obligations on BellSouth in the course
of the BellSouth-Supra Telecommunications (“Supra”) arbitration.? BellSouth’s
challenges to both the Florida Digital Network (“FDN™) and Supra decisions are pending
in the United States District Court for the Northern District of Florida. (Nos. 4:02-CV-
325-SM & 4:03-CV-212-RH/WCS).

Additionally, the Florida commission has before it a pending case, Docket No.
020507-TP, involving a complaint filed by the Florida Competitive Carriers Association
(“FCCA”). That complaint seeks, in part, to extend the Florida commission’s prior

rulings to require BellSouth to provide FastAccess to customers that were not receiving

7 In particular, the Florida commission specified that: (1) the ruling is Iimited to
FastAccess service and does not apply to xDSL services such as the underlying
broadband transmission; (2) any pricing discounts available to customers that purchase
the bundle of services including Complete Choice® and FastAccess need not be made
available to customers who receive FastAccess only; (3) aside from those exceptions,
BellSouth may not generally charge different rates to stand-alone FastAccess customers

than it does to BellSouth voice customers; (4) BellSouth can request payment via credit
card but, if a customer refuses, it is incumbent on the parties to find an alternative method

of payment; (5) BellSouth can discontinue FastAccess service if access to premises is
denied to perform rewiring; (6) BellSouth is permitted to contact CLEC customers to
ensure that FastAccess service is continued; (7) BellSouth may provide FastAccess
service on a separate line if the transition is “seamless”; and (8) BellSouth is not relieved
from its obligation to continue to provide FastAccess service if a second facility is not
available. See Order Resolving Parties’ Disputed Language, Petition by Florida Digital
Nerwork, Inc. for Arbitration, Docket No. 010098-TP, Order No. PSC-03-0395-FOF-TP
(Fla. Pub. Serv. Comm’n Mar. 21, 2003) (Attachment 5).

8 Order on Procedural Motions and Motions for Reconsideration, Petition by
BellSouth Telecommunications, Inc. for Arbitration, Docket No. 001305-TP, Order No.
PSC-02-0878-FOF-TP (Fia. Pub. Serv. Comm’n July 1, 2002) (Attachment 7).

-7-
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such service when they obtained voice service from a CLEC, but subsequently requested
it. The FCCA complaint also seeks to extend the application of the FDN and Supra
rulings to all competitive carriers. The Florida commission has held a hearing on this
complaint, but has not yet resolved it.

Kentucky. In the context of a section 252 arbitration proceeding between
BellSouth and Cinergy Communications Company, the Kentucky Public Service
Commission voted 2-1, over the dissent of its chairman, to order BellSouth to provide its
wholesale federally tariffed DSL transmission service to Internet service providers
(“ISPs”) on CLEC UNE voice lines. The Kentucky commission did not, however,
require BellSouth to provide its retail FastAccess service over the UNE-P or UNE-L.
Copies of the relevant orders of the Kentucky commission are Attachments 8 to 10
hereto. BellSouth has sought federal court review of the Kentucky decision. See
BeliSouth Telecomms., Inc. v. Cinergy Communications Co., No. 03-23-JMH (E.D. Ky.).

Louisiana. On April 4, 2003, the Louisiana Public Service Commission issued
Clarification Order R-26173-A,° requiring BellSouth to continue to provide its wholesale
DSL service and its retail FastAccess service to customers that elect to change their voice
service to a competitive carrier utilizing the UNE-P. BellSouth has sought review of the
Louisiana commisston’s decision in federal court, where briefing is underway. See

BellSouth Telecomms., Inc. v. Louisiana Pub. Serv. Comm’n, No. 03CV372-D-M2 (M.D.

La.).

? Clarification Order R-26173-A, BellSouth's Provision of ADSL Service to
End-Users over CLEC Loops, Docket R-26173 (La. Pub. Serv. Comm’n Apr. 4, 2003)
(“Clarification Order R-26173-4") (Attachment 12).

-8-
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Georgia. On April 29, 2002, MCImetro Access Transmission Services, LLC and
MCI WorldCom Communications, Inc. (collectively, “WorldCom”) filed a complaint
before the Georgia Public Service Commission, demanding that the Georgia commission
order BellSouth to discontinue its policy of refusing to provide FastAccess service to
WorldCom voice customers over the high-frequency portion of their voice lines and to
permit WorldCom to provide UNE-P voice service over the same lines BellSouth uses to
provide FastAccess service.

On October 21, 2003, the Georgia commission voted 3-2 that BellSouth’s policy
of offering FastAccess only on BellSouth voice lines was contrary to its interconnection
agreement with WorldCom (because it was allegedly discriminatory), as well as in
violation of a provision of Georgia law prohibiting anticompetitive practices.'°

Pending Section 252 Cases. In addition to these decisions, ITC*DeltaCom has

filed a petition for arbitration under section 252 of certain unresolved interconnection
disputes before the state commissions in Alabama, Tennessee, and Mississippi requesting
arbitration of the following issue: “Should BellSouth continue providing the end user
ADSL service where ITC*DeltaCom provides UNE-P local service to that same end user
on the same line?” Attachment 14 at 17; Attachment 15 at 18; Attachment 16 at 17.

The controversy over this issue is not limited to the BellSouth region. To
BellSouth’s knowledge, state commissions in Ohio, Michigan, and Illinois have

addressed and, to date, rejected requirements akin to those at issue here.!! Related issues

1% See Order on Complaint, Petition of MCImeiro Access Transmission Services,
LLC et al. for Arbitration, Docket No. 11901-U (Ga. Pub. Serv. Comm’n Nov. 19, 2003)
(Attachment 13).

1! See Arbitration Award, Petition of MCImetro Access Transmission Services,
LLC for Arbitration, Case No. 01-1319-TP-ARB (Ohio Pub. Utils. Comm’n Nov. 7,

-9.
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are presently pending before the Maryland Public Service Commission.'? The issue may
well be presented elsewhere as well.

Thus, although this Commission has previously determined, as part of its
established federal framework, that BellSouth is not required to provide broadband
services to CLEC UNE customers, BellSouth is presently undertaking the costly and
burdensome efforts of attempting to comply with these multiple and inconsistent state
requirements for provisioning its broadband services.

Analysis
L STATE COMMISSION DECISIONS REQUIRING BELLSOUTH TO

PROVIDE BROADBAND TRANSMISSION AND/OR BROADBAND

INTERNET ACCESS ARE CONTRARY TO, AND PREEMPTED BY,

THE DECISIONS OF THIS COMMISSION.

This Commission established in the Triennial Review Order that states may not
impose unbundling obligations that this Commission has considered and rejected. In the
same Triennial Review Order, the Commission expressly rejected the same obligation
that is at issue here and that has been imposed by four state commissions in BellSouth’s
region. Accordingly, this Commission should expeditiously declare those state
commission decisions to be contrary to federal law and preempted.

a. This Commission established a clear preemption rule in the Triennial

Review Order. 1t held that, where the Commission has determined that an ILEC need not

2002) (Attachment 17); Order Denying Rehearing, Ameritech Michigan's Compliance
with the Competitive Checklist in Section 271 of the Federal Telecommunications Act of
1996, Case No. U-12320, at 6 (Mich. Pub. Serv. Comm’n Mar. 29, 2002) (Attachment
18); Phase I Interim Order on Investigation, Investigation Concerning lllinois Bell
Telephone Company's Compliance with Section 271 of the Telecommunications Act of
1996, Docket No. 01-0662, at 226 (1ll. Commerce Comm’n Feb. 6, 2003) (Attachment
19).

12 See Complaint of CloseCall America, Inc., Docket No. 8927 (Md. Pub. Serv.
Comm’n filed May 2, 2002).
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make available a certain facility or functionality on an unbundied basis, that
determination of federal law will almost invariably preclude a state commission from
reaching a contrary judgment under state or federal law.

The Commission stated that a state agency has no authority to order unbundling
of a network element that the Commission has determined “must not be unbundled, in
any market, pursuant to federal law.” Triennial Review Order, 18 FCC Rcd at 17096,

1 187. “[S]etting 2 national policy for unbundling some network elements is necessary to
send proper investment signals to market participants and to provide certainty to
requesting carriers.” Id

A state commission may not avoid this result by purporting to act under state,
rather than federal, law. State commissions are *“precluded from enacting or maintaining
a regulation or law pursuant to state authority that thwarts or frustrates the federal regime
adopted in [the Triennial Review Order].” Id at 17099-100, 9 192 & n.612 (citing, inter
alia, Geier v. American Honda Moior Co , 529 U.S. 861, 873 (2000) (where state law
frustrates the purposes and objectives of Congress, conflicting state law is “nullified” by
the Supremacy Clause)). Thus, the Telecommunications Act of 1996 (“1996 Act”)
specifically “prevent[s} states from taking actions under state law that conflict with [the
FCC’s] framework and create disincentives for investment.” Id at 17101, ¥ 196; see also
id at 17100, § 193 (“We disagree with those commenters that maintain that, because we
have permitted states to add UNEs to our national list in the past, we cannot limit their
ability to continue to do 50.”).

In sum, “[1]f a decision pursuant to state law were to require the unbundling of a

network element for which the Commission has either found no impairment — and thus

-11-
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has found that unbundling that element would conflict with the limits in [47 U.S.C §]
251(d)(2) ~ or otherwise declined to require unbundling on a national basis, we believe it
unlikely that such [a] decision would fail to conflict with and ‘substantially prevent’
implementation of the federal regime, in violation of section 251(d)(3)(C).” Id at 17101,
5 195.

The Commission expressly invited aggrieved parties to file petitions for
declaratory ruling such as this one where state commission determinations are contrary to
these principles. See id

b. This analysis applies directly here. In the same Triennial Review Order in
which the Commission established these preemption principles, the Commission
addressed the same issue that these state commissions have faced in the proceedings
discussed above — whether ILECs such as BellSouth should be forced to continue
providing DSL-based services on CLEC UNE lines — and it unequivocally determined
that ILECs such as BellSouth need not provide DSL transmission (and thus DSL-based
Internet access as weil) on UNE loops leased to CLECs.

CompTel raised this issue in the Triennial Review proceeding. In its comments in
that proceeding, CompTel requested that the Commission mandate that ILECs continue
to provide DSL-based services over UNE loops that CLECs use for voice service.
CompTel argued there that the Commission should require ILECs to offer access to just
the “low-frequency portion of the loop” ~ the portion used for voice service —as a UNE
so that the ILECs would be required to continue providing broadband data services over
the high-frequency portion of the loop. CompTel argued that this new UNE was

necessary to address ILECs’ alleged “tying” of voice and data services by refusing to

-12-
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provide their data services except to their own voice customers. CompTel stated that,
“[f]or years, the ILECs have tied their local voice services with their XDSL products. As
aresult, a customer that wishes to obtain xDSL service from the ILEC while obtaining
local voice service from a competing carrier often is rejected by the ILEC.”"?

The Commission rejected CompTel’s argument. Afier expressly noting that many
incumbents refuse to provide DSL on CLEC UNE lines, Triennial Review Order, 18 FCC
Rcd at 17134, § 259, the Commission stated:

We disagree with CompTel that we should separately unbundie the low

frequency portion of the loop, which is the portion of the copper local loop

used to transmit voice signals. We conclude that unbundling the low

Jrequency portion of the loop is not necessary to address the impairment
Jaced by requesting carriers because we continue (through our line

splitting rules) to permit a narrowband service-only competitive LEC to

take full advantage of an unbundled loop s capabilities by partnering with

a second competitive LEC that will offer xDSL service.

Id at 17141, § 270 (emphasis added; footnote omitted). The Commission thus made it
absolutely clear that, “[i]n the event that the customer ceases purchasing voice service
from the incumbent LEC, either the new voice provider or the xDSL provider, or both,
must purchase the full stand-alone loop to continue providing xDSL service.” Id. at
17140-41, § 269. This has been a consistent Commission policy since the 1999 Line
Sharing Order."* See Triennial Review Order, 18 FCC Rcd at 17140, § 269 n.798

(readopting finding contained in the Line Sharing Order that, if a customer switches

13 Comments of the Competitive Telecommunications Association, CC Docket
Nos. 01-338 er al., at 43 (FCC filed Apr. 5, 2002).

' Third Report and Order in CC Docket No. 98-147 and Fourth Report and Order
in CC Docket No. 96-98, Deployment of Wireline Services Offering Advanced
Telecommunications Capability, 14 FCC Red 20912 (1999) (“Line Sharing Order™),
vacated and remanded, United States Telecom Ass’'nv. FCC, 290 F.3d 415 (D.C. Cir.
2002), cert. denied, 123 S. Ct. 1571 (2003).
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voice service from an incumbent LEC to a competitive LEC, “the competitive LEC must
purchase the entire loop to continue providing that customer with xDSL service™)."?

The Commission has thus held as a matter of national policy that the
low-frequency part of the loop is not a UNE, or, put differently, that ILECs have no
obligation to continue to provide DSL services to CLEC UNE voice customers.'
Because, as discussed above, the Triennial Review Order establishes that state
commissions cannot countermand such refusals to require a specific unbundling
arrangement, that determination is dispositive here.

Although the state commission decisions discussed above use different
terminology, they require BellSouth to continue to provide DSL-based services to CLEC
UNE voice customers. See, e.g., Order, Petition of Cinergy Communications Co. for
Arbitration, Case No. 2001-432, at 4 (Ky. Pub. Serv. Comm’n Oct. 15, 2002)
(Attachment 9) (“BellSouth may not refuse to provide DSL pursuant to a request from an

[ISP] who serves, or who wishes to serve, a customer who has chosen to receive voice

service from a CLEC that provides service over the UNE-P.”); Clarification Order

1% See also Memorandum Opinion and Order, Joint Application by BellSouth
Corp., et al for Provision of In-Region, Inter LATA Services in Georgia and Louisiana,
17 FCC Red 9018, 9100-01, § 157 & n.562 (2002); Memorandum Opinion and Order,
Application by SBC Communications Inc., et al., Pursuant to Section 271 of the
Telecommunications Act of 1996 To Provide In-Region, InterLATA Services in Texas, 15
FCC Red 18354, 18517-18, § 330 (2000), appeal dismissed, AT&T Corp. v. FCC, No.
00-1295 (D.C. Cir. Mar. 1, 2001); Memorandum Opinion and Order, Joint Application by
BellSouth Corp., et al for Provision of In-Region, InterLATA Services in Alabama,
Kentucky, Mississippi, North Carolina and South Carolina, 17 FCC Red 17595, 17683,
1 164 (2002); Memorandum Opinion and Order, Application by BellSouth Corporation,
et al., for Authorization To Provide In-Region, InterLATA Services in Florida and

Tennessee, 17 FCC Red 25828, 25922, 9 178 (2002).

16 BellSouth does not object to continuing to provide FastAccess on CLEC resold
voice lines. Its current policy is to continue to offer service in that context, where
BellSouth continues to control the relevant facility.

-14-
516827



R-26173-A at 16 (“BellSouth is to continue to provide its wholesale and retail DSL
service to customers who choose to switch voice providers to a [CLEC) utilizing the
Unbundled Network Element Platform.”).!” That is precisely what the Commission has
concluded that ILECs should not be required to do.

Preemption is all the more warranted here because the Commission’s decision not
to require this particular arrangement was grounded in the core policies that preclude
unbundling where impairment does not exist: the need to preserve incentives to engage
in facilities-based competition. As the Commission explained in the Triennial Review
Order, in determining whether to mandate unbundling, it must balance the “market
barriers faced by new entrants,” as well as the “societal costs” of sharing, with the goal of
“ensur[ing] that investment in telecommunications infrastructure will generate
substantial, long-term benefits for all consumers.” 18 FCC Red at 16984-85, 9§ 5. Part of
that task involves the recognition that “excessive” sharing requirements “tend to
undermine the incentives of both incumbent LECs and new entrants to invest in new
facilities and deploy new ttlechno]ogy.” Id at 16984, 9 3.

In this context, the Commission concluded that the right incentives to invest in

and deploy new technologies — to engage in facilities-based competition — are created

'” The Florida commission’s FDN decision permits BellSouth to provide service
on a stand-alone loop in some circumstances. Such a decision is equally contrary to the
Commission’s rationale, which applies by its terms to any obligation on the part of ILECs
to provide DSL service to a CLEC voice-service customer — whether by entering into an
arrangement to ‘‘share” a line with a CLEC or by offering DSL service over a stand-alone
loop. The Commission recognized that, once a CLEC has access to the loop, there is no
obstacle to its providing both voice and DSL (data) service — either independently or in
conjunction with another provider. See Triennial Review Order, 18 FCC Red at 17135,
9261, 17141, § 270. Under these circumstances, requiring the ILEC to continue to
provide one kind of service in conjunction with a CLEC providing the other would impair
the pro-competitive, consumer-welfare-enhancing incentive for competitors to develop
voice-and-data arrangements that compete in both respects with the incumbent. Jd
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when a CLEC cannot rely on the ILEC to provide data (or voice) services to CLEC UNE
customers. Instead, CLECs should be encouraged to exploit both the voice and data
capabilities of a UNE loop. The Commission explained that “readopting [its] line sharing
rules on a permanent basis would likely discourage innovative [line-splitting]
arrangements between voice and data competitive LECs and greater product
differentiation between the incumbent LECs’ and the competitive LECs’ offerings. We
find that such results would run counter to the statute’s express goal of encouraging
competition and innovation in all telecommunications markets.” Id. at 17135, ] 261.

The same analysis applies here, where CLECs, instead of relying on ILEC data
services, can engage in innovative line-splitting arrangements to provide voice and data
services and thus create “greater product differentiation” between ILEC and CLEC
offerings. Indeed, Covad has recently announced broad agreements with AT&T and MCI
to do just that. Covad’s agreement with MCI provides MCI “with access to Covad’s
nationwide network, which covers more than 1,800 central offices serving more than 40
million homes and businesses in 35 states.”'® AT&T’s deal with Covad similarly
anticipates a “nationwide rollout of DSL service that can be packaged as part of an
AT&T local and long-distance communications bundle. . . . The new offer, which utilizes
a nationwide data network provided by Covad Communications, enables consumers to
bundle AT&T’s DSL service with other AT&T local and long-distance services.”"

It is such voluntary agreements that this Commission’s Triennial Review Order is

designed to encourage. By contrast, the types of regulatory mandates here are contrary to

8 Wireline, Comm, Daily, Sept. 3, 2003, at 5.

' AT&T Launches Bundled DSL Services in Four New States, Espicom Bus.
Intelligence (Sept. 12, 2003).
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the express judgment of the Commission. These state commission broadband decisions
undermine the federal incentives for CLECs to provision their own broadband services or
engage in innovative line splitting arrangements in direct conflict with the Commission’s
established federal framework. They are thus preempted. See Triennial Review Order,
18 FCC Red at 17101, § 196 (“We find that our federal framework . . . offers the certainty
and stability necessary to enable parties to make investment decisions. . . . [W]e find that
the limitations embodied in section 251(d)(3)(B) and (C) will prevent states from taking
actions under state law that conflict with our framework and create disincentives for

investment.”).

IL STATE PUBLIC SERVICE.COMMISSIONS LACK AUTHORITY TO
REGULATE BROADBAND INTERNET ACCESS SERVICES.

A, This Commission Has Established As Federal Policy That Interstate
Information Services Should Be Unregulated.

This Commission’s long-established policy is that interstate information services
must remain unregulated The origins of this federal “hands off” policy with respect to
information services can be traced back at least 30 years through the Commission’s
several Computer Inquiry proceedings. Beginning with its landmark Computer I decision
in 1971, the Commission has consistently determined that what was then known as “data
processing” was a highly competitive industry not in need of regulation. The
Commission therefore resolved not to regulate “data processing services as such.” Final
Decision and Order, Regulatory and Policy Problems Presented by the Interdependence

of Computer and Communication Services and Facilities, 28 F.C.C.2d 267, 268, ] 4

(1971) (“Computer I’).
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Computer I led to some confusion as to when computer-processing activity should
be deemed “‘data processing” rather than communications. To resolve this issue, in its
1980 Computer 11 decision, the Commission deregulated the provision of all computer-
enhanced services {as well as the computers themselves and other customer premises
equipment, or “CPE”). See Final Decision, Amendment of Section 64.702 of the
Commission's Rules and Regulations (Second Computer Inquiry), 77 F.C.C.2d 384, 428,
9114, 447, 9 160 (1980) (“Computer II"). There thus arose a fundamental distinction
between “basic” services subject to regulation and deregulated “enhanced” services
(known as “information services” under the 1996 Act?®). See 77 F.C.C.2d at 428, 9 114
(“we are left with two categories of services — basic and enhanced”). The Commission
made very clear its determination that the market for enhanced services must remain
unregulated to create maximum consumer benefit. It explained that “the absence of
traditional public utility regulation of enhanced services offers the greatest potential

Jor efficient utilization and full exploitation of the interstate telecommunications
network.” Id. at 387, § 7 (emphasis added).

Furthermore, the FCC said, “[e]xperience gained from the competitive evolution
of varied market applications of computer technology offered since the First Computer
Inquiry compels us to conclude that the regulation of enhanced services is simply
unwarranted.” Id at 433, 128 (emphasis added). This was so because, among other

things, the enhanced services market was already “truly competitive.” Id. at 428,

% See First Report and Order and Further Notice of Proposed Rulemaking,

Implementation of the Non-Accounting Safeguards of Sections 271 and 272 of the
Communications Act of 1934, as Amended, 11 FCC Red 21905, 21955-56, 9 102 (1996)
(“all of the services . . . previously considered to be ‘enhanced services’ are ‘information

services’™).
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99 113-114,430,9 119, 433, 9 128. Moreover, “[i]nherent in the offering of enhanced
services is the ability of service providers to custom tailor their offerings to the
particularized needs of their individual customers,” so that “to subject enhanced services
to a common carrier scheme of regulation . . . would negate the dynamics of computer
technology in this area.” Id. at 431-32, 9 123.

Although declining to regulate enhanced services itself, the Commission retained
jurisdiction over such services, preempting any attempts by state or local authorities to
impose inconsistent regulations of their own. E.g., id. at 432, 9 125 (“[W]e find that the
enhanced services under consideration in this proceeding . . . fall within the subject
matter jurisdiction of this Commission.”); Memorandum Opinion and Order on Further
Reconsideration, Amendment of Section 64.702 of the Commission’s Rules and
Regulations (Second Computer Inquiry), 88 F.C.C.2d 512, 541, 1 83 n.34 (1981) (“In this
proceeding we have to date preempted the states . . . . States, therefore, may not impose
common carrier tariff regulation on a carrier’s provision of enhanced services.”).

Thus, there can be no serious dispute that the Commission has preciuded state
regulation of interstate information services. As the Commission has stated, a “major
goal [that the Commission] sought to achieve in the Computer 1] decisions was to prevent
uncertainty regarding the provision of competitive CPE and enhanced services which
could arise if there were a threat that regulation by this or other agencies might inhibit
unregulated providers or create impediments to innovation by carriers and others.”
Report and Order, Policy and Rules Concerning the Furnishing of Customer Premises
Equipment, Enhanced Services and Cellular Communications Services by the Bell

Operating Companies, 95 F.C.C.2d 1117, 1126, § 18 (1983) (emphasis added).

-19-
516827



The D.C. Circuit upheld the Commission’s exercise of preemptive authority. The
court explained that, “[f]or the federal program of deregulation to work, szate regulation
of. . enhanced services has to be circumscribed.” Computer & Communications Indus.
Ass'nv. FCC, 693 F.2d 198, 206 (D.C. Cir. 1982) (emphasis added); see also id. at 214
(preemption of state regulation is “justified . . . because the objectives of the Computer II
scheme would be frustrated by state tariffing of CPE”). Accordingly, that court held,
“state regulatory power must yield to the federal.” Id. at 216.

Subsequent Commission orders likewise recognized that state regulation of
interstate information services would interfere with federal policies. For instance, in its
initial Computer III decision, the FCC reaffirmed its preemption of state regulation of
enhanced services. See Report and Order, Amendment of Section 64.702 of the
Commission’s Rules and Regulations (Third Computer Inquiry), 104 F.C.C.2d 958, 1127,
9 347 (1986) (“Computer 11’y (“we do not alter our conclusion in Computer II that such
[enhanced] services must remain free of state and federal regulation™). Although the
Ninth Circuit questioned that policy as to purely intrastate service,?! there is no doubt that
the FCC may lawfully preempt state commission decisions as to interstate (and
jurisdictionally mixed) information services that undermine or impede the federal policy
that “the absence of traditional public utility regulation of enhanced services offers the
greatest potential for efficient utilization and full exploitation of the interstate

telecommunications network.” 77 F.C.C.2d. at 387, 7.

2! See Cdaliforniav. FCC, 905 F.2d 1217, 1243 (9th Cir. 1990).
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B. The Commission and the Federal Courts Have Previously Preempted
State Commission Decisions That Undermined Federal Policy As to
Enhanced Services.

The Commission has previously exercised its authority expressly to preempt state
commission decisions that are incompatible with the federal policy of deregulation of
enhanced/information services. In particular, in the Memory Call Order, the
Commission preempted the Georgia commission’s attempt to regulate an enhanced
service (voice mail) because it “displace[d]” the *“federal public interest determination” as
to treatment of enhanced services. 7 FCC Rcd at 1623, § 20.

The Commission first determined that the Georgia commission’s decision
regulated interstate uses of voice mail, see id at 1621, § 12, and that it was not practical
to offer separate interstate and intrastate voice mail, see id. at 1621-22, 1 13-16. The
Commission then decided that the state regulation (which “froze” BellSouth’s ability to
offer voice mail) was preempted because it “thwart[ed] achievement of the federal public
interest objective[]” of allowing “BOCs to make use of their substantial
telecommunications resources to provide interstate enhanced services to the public.” 7d.
at 1623, 99 20, 22.

Applying a similar analysis, a federal district court in Minnesota recently
concluded that a state commission lacks authority to regulate information services. In
Vanage Holdings Corp. v. Minnesota Public Utilities Commission, No. 03-5287, 2003

U.S. Dist. LEXIS 18451 (D. Minn. Oct. 16, 2003), the Minnesota district court enjoined

the Minnesota Public Utilities Commission from regulating an information service, ruling

2 Memorandum Opinion and Order, Petition for Emergency Relief and
Declaratory Ruling Filed by the BellSouth Corporation, 7 FCC Red 1619 (1992)
(“Memory Call Order”).
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that federal law preempted such state regulation. As the Commission is aware, at issue in
Vonage was an Internet-based technology used to provide voice communications via a
high-speed Internet connection (i.e , “IP telephony”). See id at *3.2

Citing this Commission’s Computer Inquiry decisions, as well as the 1996 Act
(which codifies the distinction between regulated telecommunications services and
unregulated enhanced/information services), the court ruled that the Minnesota
commission had no authority to impose requirements on this information service. The
court held that, to the extent that Minnesota regulations had the effect of regulating
information services, they were “in conflict with federal law and must be pre-empted.”
Id at *25, *27. “[IP telephony] services necessarily are information services, and stare
regulation over [such] services is not permissible because of the recognizable
congressional intent to leave the Internet and information services largely unregulated.”
Id. at *27 (emphasis added). In addition, the court held that Congress had expressed an
“intent to occupy the field of regulation of information services,” id. at *27-*28, such that
the Minnesota commission’s order was preempted as an “obstacle to the
‘accomplishment and execution of the full objectives of Congress,’” id. at *29 (quoting

Louisiana Pub. Serv. Comm'nv. FCC, 476 U.S. 355, 368-69 (1986)).

23 BellSouth does not cite this decision in support of the proposition that IP
telephony is in fact an information service, an issue that is not relevant here and as to
which BellSouth does not take a position in this filing. Rather, this decision is important
because it demonstrates that, for services that do qualify as information services, state
commission jurisdiction is preempted.
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C. The Commission’s Orders Compel the Conclusion That State
Commission Decisions Purporting To Require That BellSouth Offer
FastAccess to Particular Customers on Particular Terms and
Conditions Are Preempted.

This Commission’s prior decisions compel the conclusion that state commission
orders (such as those in Florida, Louisiana, and Georgia) that attempt to dictate the terms
and conditions of BellSouth’s broadband Internet access services are preempted.

As an initial matter, FastAccess is an information service under 47 U.S.C.

§ 153(20). This Commission has determined that “Internet access services” are generally
“appropriately classed as information, rather than telecommunications, services,” and has
tentatively reached that same conclusion with respect to BOCs.2* Moreover, the recent
Ninth Circuit decision confirms that cable-based Internet access services are information
services; it merely suggests (wrongly, in BellSouth’s view) that these Internet access
services may also include a telecommunications service.”” To the extent that is true in the
wireline context, that telecommunications service is the wholesale DSL transmission
service that BellSouth separately makes available under federal tariff, and which
BellSouth does not claim is covered by this Commission’s preemption of state regulation
of enhanced/information services. -

Moreover, these state decisions are not limited to intrastate communications. As
this Commission has held, Internet communications are predominately interstate. See
Order on Remand and Report and Order, I}nplememation of the Local Competition

Provisions in the Telecommunications Act of 1996; Intercarrier Compensation for

24 Report to Congress, Federal-State Joint Board on Universal Service, 13 FCC

Red 11501, 11536, 9 73 (1998); see Notice of Proposed Rulemaking, Appropriate
Framework for Broadband Access to the Internet over Wireline Facilities, 17 FCC Rcd

3019, 3030, § 20 (2002).
23 See Brand X Internet Servs. v. FCC, 345 F.3d 1120 (Sth Cir. 2003).
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ISP-Bound Traffic, 16 FCC Red 9151, 9175, § 52 (2001) (“ISP traffic is properly
classified as interstate, and it falls under the Commission’s section 201 jurisdiction.”)
(footnote omitted), remanded, WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002),
cert. denied, 123 S. Ct. 1927 (2003); Memorandum Opinion and Order, GTE Telephone
Operating Cos., GTOC Tariff No. 1; GTOC Transmittal No. 1148, 13 FCC Red 22466,
22476, 9 19 (1998) (“GTE Tariff Order”) (concluding that Internet access is interstate
because “the communications at issue here do not terminate at the ISP’s local server . . .
but continue to the ultimate destination or destinations, very often at a distant Internet
website”). As with voice mail, BellSouth does not market, and no consumer would buy,
a separate, wholly intrastate Internet access product.

Finally, state commission decisions that purport to require BellSouth to provide
service to consumers that BellSouth would not choose to serve and, moreover, to set the
terms under which BellSouth offers that service thwart the Commission’s policy that “the
absence of traditional public utility regulation of enhanced services offers the greatest
potential for efficient utilization and full exploitation of the interstate telecomrnunications
network.” Computer II, 77 F.C.C.2d. at 387, § 7. Instead of having market forces
determine whether BellSouth will choose to offer FastAccess to a particular customer,
states are purporting to tell BellSouth to whom it must offer its services (i.e., CLEC UNE
voice customers) and on what terms (e g , with only a minimal disruption, at the same
rate as BellSouth voice customers, etc.). Those are the very forms of public-utility
regulation that this Commission and the states impose on telecommunications services,
but that, under this Commission’s decisions (as well as court decisions such as Vonage),

are unlawful as to information services. As in Memory Call, this Commission should
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clear away any possible confusion on this issue and declare that obligations to provide
DSL-based Internet access to any particular customers or on any particular terms are
unlawful and preempted.

Indeed, the states’ lack of authority to impose such regulations on interstate
information services such as FastAccess is so plain that, in the decisions to date, they
have not even contested that proposition. The Florida commission, for instance, has
conceded that BellSouth’s FastAccess service is not subject to regulation. Citing this
Commission’s Computer II decision, the state commission expressly “agree/d]” with
BellSouth that it is an “enhanced, nonregulated, nontelecommunications Internet access
service.” FDN Final Order at 8 & n.3 (emphases added; internal quotation marks
omitted). The Florida commission thus tried to justify its decision on the ground that it
was no! in fact regulating FastAccess. It stated that its decision “should not be construed
as an attempt by this Commission to exercise jurisdiction over the regulation of DSL
service,” and in fact was simply exercising authority over the local voice market. Id. at 8,
11.

That is a transparent dodge. Under any rational understanding, a state
commission decision that requires BellSouth to continue offering a service regulates that
service. See Texas Office of Pub. Util. Counsel v. FCC, 183 F.3d 393, 421-22 (5th Cir.
1999) (Commission rules preventing the disconnection of intrastate service for failure to
pay toll charges was a “regulation” of the intrastate service because “it dictate{d] the
circumstances under which local service must be maintained’). The state commissions’
attempt to characterize this regulation as something else does not change the result.

III. STATE COMMISSIONS LACK AUTHORITY TO REGULATE
INTERSTATE COMMUNICATIONS.
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Separate and apart from these other barriers to state regulation, state commission
decisions of the sort at issue here are unlawful because this Commission has exclusive
authority to regulate interstate telecommunications.”* Multiple court cases confirm that
authority

Of particular relevance here, the Commission has concluded that wholesale DSL
transmission service, when used for Internet access, is jurisdictionally interstate under the
10% rule applicable to such special access services. See GTE Tariff Order, 13 FCC Red
at 22476, § 19. The Commission thus concluded that DSL transmission for Internet
access is an interstate “special access service . . . warranting federal regulation” and, in
particular, federal tariffing. /d. at 22480, § 25 (emphasis added). Indeed, because the
Commission determined that DSL transmission service is subject to federal, not state,
jurisdiction under the 10% rule, it was unnecessary for the Commission to consider

arguments whether state regulation was preempted on any other ground: “In light of our

% See 47 U.S.C. § 151 (creating FCC “[f]or the purpose of regulating interstate
and foreign commerce in communication by wire and radio™); Third Report and Order,
MTS and WATS Market Structure, 93 F.C.C.2d 241, 261, 9 58 (1983) (“the state{] would
not acquire jurisdiction to regulate . . . interstate access even if [the FCC] were
abolished”), aff°’d in relevant part, remanded in part, NARUC v. FCC, 737 F.2d 1095
(D.C. Cir. 1984); Memorandum Opinion and Order, Petitions of MCI Telecomms. & GTE
Sprint, 1 FCC Red 270, 275, 1 23 (1986) (stressing the Commission’s “exclusive
jurisdiction over interstate communications”).

21 See Crockett Tel. Co. v FCC, 963 F.2d 1564, 1566 (D.C. Cir. 1992)
(Commission has “exclusive jurisdiction to regulate interstate common carrier services”);
Smith v. lllinois Bell Tel. Co., 282 U.S. 133, 148 (1930) (“neither these interstate rates
nor the division of the revenue arising from interstate rates [is] a matter for the
determination [of the state]”); NARUC v, FCC, 737 F.2d 1095, 1111 (D.C. Cir. 1984)
(limitation on state authority over interstate services “is essential to the appropriate
recognition of the competent governmental authority in each field of regulation”)
(internal quotation marks omitted); New England Tel. & Tel. Co. v. AT&T, 623 F. Supp.
1231, 1234 (D. Me. 1985) (“It is well settled that the FCC has exclusive jurisdiction over

. . . interstate service.”).
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finding that GTE’s ADSL service is subject to federal jurisdiction under the
Commission’s mixed use facilities rule and properly tariffed as an interstate service, we
need not reach the question of whether the inseverability doctrine applies.” Id. at 22481,
9 28 (emphasis added).

This Commission’s determination that it has jurisdiction over DSL transmission
services as used for Internet access and that these services should be subject to federal
tariffing creates a barrier to state decisions that seek to impose terms and conditions
either on (1) wholesale tariffed DSL services (as in Kentucky) or (2) as to BellSouth’s
retail DSL-based Internet access service, as to which wholesale DSL transmission is an
input. See 47 C.F.R. § 64.901(b)(1) (requiring BOCs to apply to t-hemselves the same
terms and conditions for the transmission component of an information service as they
make available to other carriers under tariff).

As federal courts have repeatedly held, state commissions have no authority to
regulate the terms and conditions of services offered under a federal tariff; indeed, if they

did, that would undermine the uniformity that a federal tariff is intended to create.”® If

28 See Public Serv. Co. v. Patch, 167 F.3d 29, 35 (1st Cir. 1998) (“[TThe Supreme
Court has ruled that where the FERC has lawfully determined a rate, allocation, or other
matter, a state commission cannot take action that contradicts that federal determination.
And even without explicit federal approval of a rate, the Court has treated a rate reflected
in a FERC tariff as setting a rate level binding on a state commission in regulating the
costs of the purchasing utility.”) (citing Mississippi Power & Light Co. v. Mississippi ex
rel. Moore, 487 U.S. 354, 373-74 (1988)); Nantahala Power & Light Co. v. Thornburg,
476 U.S. 953, 962-66 (1986); see also Ivy Broad. Co. v. AT&T Co., 391 F.2d 486, 491
(2d Cir. 1968) (“The published tariff rate will not be uniform if the service for which a
given rate is charged varies from state to state according to differing state
requirements.”); Appalachian Power Co. v. Public Serv. Comm'n, 812 F.2d 898, 904 (4th
Cir. 1987) (“‘states are powerless to exert authority that potentially conflicts with FERC
determinations regarding rates or agreements affecting rates™); Duke Energy Trading &
Mg, L.L.C. v. Davis, 267 F.3d 1042, 1056 (9th Cir. 2001) (terms and conditions in
federally approved rate schedules and tariffs “preempt conflicting regulations adopted by
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BellSouth must provide its federally tariffed service under one set of conditions in
Kentucky (where the state commission has required that BellSouth provide it over CLEC
UNE lines) and a different set of terms in South Carolina (where the state commission
has refused to impose such an obligation), there will be no single federally tariffed
service, but rather 2 multitude of different services depending on the judgment of
different state commissions. That is unlawful. As the Second Circuit has explained,
“[t]he published tariff rate will not be uniform if the service for which a given rate is
charged varies from state to state according to differing state requirements.””
Accordingly, the relevant rule is that, as Judge Posner has explained, state law cannot be
used to vary a federally tariffed service: “Federal law does not merely create a right; it
occupies the whole field, displacing state law.”® For these reasons, two federal courts
have held this year that state commissions are prohibited from regulating federally

31

tariffed, federally regulated, interstate special access services.

Likewise, some state commissions have affirmatively acknowledged that they

lack authority to regulate federally tariffed services because that would entail an unlawful

the States™), cert. denied, 535 U.S. 1112 (2002); Entergy La., Inc. v. Louisiana Pub. Serv.
Comm’n, 123 S. Ct. 2050, 2053, 2056 (2003).

2 Wy Broad. Co., 391 F.2d at 491.

*® Cahnmann v. Sprint Corp , 133 F.3d 484, 488-89 (7th Cir. 1998); see AT&T
Co. v. Central Office Tel., Inc., 524 U.S. 214 (1998) (filed tariff determines terms and
conditions as well as rates, and neither may be altered).

3! See Qwest Corp. v. Scott, No. 02-3563, 2003 WL 79054, at *10 (D. Minn. Jan.
8, 2003) (state regulation was expressly preempted because this Commission had
“determined that mixed-use special access is to be classified as interstate unless it
contains 10% or less interstate traffic”); fllinois Bell Tel. Co. v. Globalcom, Inc., No. 03
C 0127,2003 WL 21031964, at *2 (N.D. Ill. May 6, 2003) (holding that state
commission lacked jurisdiction to invalidate federal tariff’s early termination charge
because the special access service at issue was “assigned to the FCC'’s jurisdiction under

Jederal tariffs”) (emphasis added).
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modification of the terms and conditions of a federal tariff. The Massachusetts
Department of Telecommunications and Energy, for instance, rejected 8 CLEC request to
regulate interstate special access performance because, as it explained, “[i]n order for [it]
to regulate the quality of federally tariffed special access services, [it] would need a
delegation of authority from the FCC.”? The Massachusetts commission further
explained that it could not grant a request to regulate interstate special access “because to
do so would be inconsistent with the FCC’s exclusive jurisdiction over the quality of
service of federally tariffed special access services. The Department concludes that it is
pre-empted from investigating and regulating quality of service for federally tariffed
special access services.”” Similarly, the New York Public Service Commission decided
to seek a delegation of authority from this Commission because it lacked independent

authority to regulate interstate special access.>

This same analysis applies in the present case as well. Because DSL, a form of
interstate special access, is subject to the exclusive authority of this Commission, it
cannot be regulated by the states,

Indeed, state commission decisions that require BellSouth to provide DSL over
CLEC UNE loops are unlawful for the additional reason that they not only add a term or

condition to BellSouth’s federally tariffed service, but also affirmatively contradict

32 Order on AT&T Motion to Expand Investigation, Investigation by the
Department of Telecommunications and Energy on Its Own Motion Pursuant to G.L. c.
159, §§ 12 & 16, into Verizon New England Inc. d/b/a Verizon Massachusetts’ Provision
of Special Access Services, D.T.E. 01-34, 2001 Mass. PUC LEXIS 94, at *16 (Mass.

D.T.E. Aug. 9, 2001).
3 1d at *18-*19.

34 See New York Pub. Serv. Comm’n Press Release, PSC Strengthens Verizon'’s
Service Quality Standards for “Special Services” (May 23, 2001) (describing letter
requesting FCC delegation of authority).
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BeliSouth’s filed tariff. BellSouth’s DSL tariff specifies that the “designated end-user
premises location” must be “served” by an “existing, in-service, Telephone Company
provided exchange line facility.” BellSouth Tariff F.C.C. No. 1, § 7.2.17(A).
“Telephone Company” is a defined term in the tariff and it refers to BellSouth.*> When a
CLEC provides voice service to a customer using an unbundled loop, that customer is not
being served by a “BellSouth-provided” exchange line facility. Indeed, this Commission
has specifically determined that, when a CLEC leases a loop, it, nor the incumbent
carrier, controls that facility, and has the exclusive right to use it. See 47 C.F.R.

§ 51.309; First Report and Order, /mplementation of the Local Competition Provisions in
the Telecommunications Act of 1996, 11 FCC Red 15499 15635, § 268 (1996) (“[A)
telecommunications carrier purchasing access to an unbundled network facility is entitled
to exclusive use of that facility.”) (emphasis added) (subsequent history omitted).
BellSouth cannot be “providing” a facility that it does not control and that another party

has the exclusive right to use.

1IV. THE COMMISSION HAS BROAD POWER TO ISSUE THE REQUESTED
DECLARATORY RULING.

This Commission is authorized to issue declaratory rulings under section 1.2 of its
General Rules of Practice and Procedure: “The Commission may, in accordance with
section 5(d) of the Administrative Procedure Act, on motion or on its own motion issue a
declaratory ruling terminating a controversy or removing uncertainty.” 47 C.F.R. § 1.2.

While it is not necessary for a petitioner to show a “case or controversy in the judicial

3 See BellSouth Tariff F.C.C. No. 1, § 1.1 (Dec. 16, 1996).
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sense” in order to obtain declaratory relief from the Commission,’® there must be a
showing of a “genuine controversy or uncertainty [that] requires clarification.”’ The
Commission has “broad and discretionary powers” to issue declaratory relief.®

The purpose of declaratory rulings is to give guidance to affected persons in areas
where uncertainty or confusion exists.”® The Commission has previously held that
declaratory relief was especially appropriate to address uncertainty and confusion caused
by a comrmunications company having to comply with state regulatory decisions that
were contrary to prior FCC decisions. See Telerent, 45 F.C.C.2d at 214, § 22, 220, § 38
(“We would be remiss in the discharge of our broad statutory responsibilities to remain
passive in the face of the policy and regulatory confusion which permeates the entire field
of interconnection as a result of these State actions.”; “No State regulation can oust this
Commission from its clear jurisdiction over interstate communications and the regulation

of the terms and conditions governing such communication . . . .”).

3¢ Memorandum Opinion and Order, Establishment of Interstate Toll Settlements
and Jurisdictional Separations Requiring the Use of Seven Calendar Day Studies by the
Florida Public Service Commission, 93 F.C.C.2d 1287, 1290, § 9 (1983) (internal

quotation marks omitted).

37 Memorandum Opinion and Order, BellSouth's Petition for Declaratory Ruling
or, Alternatively, Request for Limited Waiver of the CPE Rules to Provide Line Building
Out (LBO) Functionality as a Component of Regulated Network Interface Connectors on
Customer Premises, 6 FCC Red 3336, 3342-43, 927 (1991).

3 Memorandum Opinion and Order, Telerent Leasing Corp. et al. Petition for

Declaratory Rulings on Questions of Federal Preemption on Regulation of
Interconnection of Subscriber-furnished Equipment to the Nationwide Switched Public

Telephone Network, 45 F.C.C.2d 204, 213, § 21 (1974) (“Telerent”).
39 See Memorandum Opinion and Order, Amendment of Part 31, Uniform System

of Accounts for Class A and Class B Telephone Companies, of the Commission's Rules
and Regulations, 92 F.C.C.2d 864, 879, | 43 (1983).
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Thus, this Commission has every right and reason to preempt any state
commission determination that attempts to regulate the rates, terms, or conditions of any
ILEC-provided broadband Internet access service.

Conclusion

For all of the reasons discussed herein, BellSouth urgently requests that the
Commission issue a declaratory ruling specifying that (1) state comumission decisions
requiring ILECs to provide broadband Internet access to CLEC UNE voice customers are
contrary to the Triennial Review Order and thus preempted; (2) state commission
decisions requiring the provision of broadband Internet access to CLEC UNE voice
customers impose regulation on interstate information services in contravention of this
Commission’s orders; and (3) state commission decisions specifying the terms and
conditions under which ILECs provide federally tariffed broadband transmission either
on its own or as part of a broadband information service intrude on this Commission’s
exclusive authority over interstate telecommunications and are thus preempted.

Respectfully Submitted,

- JONATHANBANKS
L. BARBEE PONDER, IV
BellSouth D.C., Inc.
1133 21* Street, N.W.
Suite 900
Washington, DC 20036

(202) 463-4182
Fax: (202) 463-4195

LISA FOSHEE

BellSouth Telecommunications, Inc.
675 W. Peachtree Street, N.W,

Suite 4300
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BellSouth Achieves DSL Subscriber Target For 2002, Completes Year With
More Than 1,000,000 DSL Customers

BellSouth Adds 97,000 DSL customers in the fourth quarter

For Immediate Release:
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January 24, 2003

ATLANTA, January 24, 2003 - BellSouth Corp. (NYSE: BLS) today
announced that it has increased its DSL customer base to 1,021,000 DSL
subscribers, including both retail and wholesale customers. BellSouth added
97,000 DSL customers in the fourth quarter. During 2002, BellSouth added
approximately 400,000 total customers, representing a growth rate of 64
percent.

"BellSouth's continued commitment to delivering superior value and an
industry-leading customer experience is responsible for our tremendous growth
with this service. In addition, a variety of available service options has
contributed to the solid demand from residential, business and wholesale
customers alike," said Michael Bowling, vice president of DSL Marketing for
BellSouth. "Not only did we expand our suite of products in 2002 for
residential customers, we also added an entire new line of FastAccess Business
DSL products and services to meet business customers' needs. While we're
proud of customers' recognition through J.D. Power and Associates Awards for
both consumer and business, we're similarly pleased that so many customers
place their confidence in BellSouth for Internet and broadband services."

Focus and Strong Commitment Result in Continued Growth
BellSouth's continued DSL growth can be attributed to many factors, most
significantly its market penetration strategy, comprehensive marketing and
promotions, superior customer service and new value-added services.
Customers are also more aware of the benefits of high-speed Internet access
and stronger demand exists for DSL services that allow them to realize the
benefits that broadband provides.

In 2002, BellSouth deeply penetrated markets where DSL was available to
customers. DSL services are available in approximately 73 percent of
BellSouth's market. BellSouth utilized targeted marketing promotions to
encourage more subscribers in the available areas to upgrade from dial-up
Internet access to BellSouth® FastAccess® DSL. BellSouth's efforts resulted
in continued solid growth in BellSouth's DSL subscriber base, which increased
64 percent in Q3 2002 over Q2 2002 alone.

Various service improvements enhanced ease-of-use for BellSouth's retail DSL
customers and the continued success of BellSouth's retail self-install initiative
for its residential customers were additional critical factors in BellSouth's
ability to reach its objective. Broadband is no longer for the technological elite.
BellSouth has created an easy process where customers can install the service
themselves and be surfing at high-speed in less the five days after ordering
service in most cases. Approximately 95 percent of residential customers select
the self-install option. In 2002, BellSouth also extended this offer to business
customers, which saves them money over professional installation. In addition
to the self-install option, system and ordering improvements helped speed
installation times overall.

BellSouth FastAccess DSL customers continue to recognize BellSouth's award-
winning customer service. BellSouth recetved the highest honors in customer
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satisfaction in the 2002 J.D. Power and Associates Residential Internet
Customer Satisfaction Study for High Speed ISPs in a tie with two other
providers. BellSouth was also awarded the highest ranking for business
broadband data service providers in the J.D. Power and Associates Major
Providers of Business Telecommunications StudyS™M. As part of BellSouth's
continued effort to further improve customer service, the company introduced
automated customer support for BellSouth FastAccess DSL in 2002. Through
the support site, http://www.support.fastaccess.com/, customers can search for
commonly asked questions or use the click-to-chat feature and connect directly
with technical support for quick answers to their questions.

BellSouth also deployed even more value-added services such as BellSouth
FastAccess HomeNetworking Service and enhancements to the BellSouth
Internet Services Home Page, which serves as a feature-rich portal for
BellSouth's dial-up and DSL-based Internet customers. BellSouth FastAccess
HomeNetworking Service enables users to network multiple PCs, through
either wired or wireless networks, using one DSL connection. The customer
portal, located at http://www.home.bellsouth.net/, provides rich content, online
games, up-to-the-minute news, streaming audio and Internet radio as well as
high-quality streaming ABC News videos, movie trailers, music videos and
more. In 2002, BellSouth also launched its Hispanic customer portal, which is
available at http://www.miportal.bellsouth.net/.

Consumers and small businesses interested in BellSouth FastAccess DSL
service can get more information online at http://www.fastaccess.com/ or by
calling 1-888-321-ADSL. ISPs, CLECs and other wholesalers interested in
reselling BellSouth wholesale DSL service, should contact their BellSouth
account executive. For more information on our CLEC programs, visit
http://www.interconnection.bellsouth.com/. Businesses are invited to visit
www.bellsouth.com/business.

##H
For more information contact:
Brent Fowler, BellSouth

brent.fowler@bellsouth.com
404-829-8722

[;E] Printer-friendly Version

E] Send this document to someone you know

About BellSouth Corporation

BellSouth Corporation is a Fortune 100 communications services company
headquartered in Atlanta, Georgia, serving more than 45 million customers in
the United States and 14 other countries.

Consistently recognized for customer satisfaction, BellSouth provides a full
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array of broadband data solutions to large, medium and small businesses. In the
residential market, BellSouth offers DSL high-speed Internet access, advanced
voice features and other services. BellSouth also offers long distance service
throughout its markets, serving both business and residential customers. The
company's BellSouth AnswersSM package combines local and long distance
service with an array of calling features; wireless data, voice and e-mail
services; and high-speed DSL or dial-up Internet service. BellSouth also
provides online and directory advertising services through BellSouth®
RealPages.comSM and The Real Yellow Pages®.

BellSouth owns 40 percent of Cingular Wireless, the nation's second largest
wireless company, which provides innovative data and voice services.

NOTE: For more information about BellSouth, visit the BellSouth Web page at
http://www.bellsouth.com/.

A list of BellSouth Media Relations Contacts is available in the Corporate
Information Center.

If you are receiving this document via email, it is because you registered for
documents of this type. To update your profile or remove yourself from our
list, please visit - http://bellsouthcorp.com/register/n-goupdate.vtmi?
PROACTIVE ID=cecfc6c9ccc7c8cccecScecfefefecScececbefedcbeccec9cacSef.
To remove yourself from this list, send an email to
mailto:unsubscribe@bellsouthcorp.com?

PROACTIVE ID=cecfc6c9ccc7c8eccecScecfefefeScececbefedebeccec9cacScf.
To receive documents via email (in either text or HTML) please visit -
http://bellsouthcorp.com/register?

PROACTIVE ID=cecfc6c9ccc7c8cccecScecfefefcScececbefedebeccec9cacScet.

BellSouth Corporation Headquarters
1155 Peachtree St. NE
Atlanta, GA 30309-3610

Copyright 1996-2004, BellSouth Corp. All Rights Reserved.
Legal Notices and Privacy Policy | Terms and Conditions
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¢ 4 million long distance customers
¢ 1.5 million high-speed Internet customers

e 642,000 Cingular Wireless net additional customers
345,000 Latin America net additional customers

For Immediate Release

January 22, 2004

ATLANTA - BellSouth Corporation (NYSE: BLS) reported earnings per share
(EPS) of 43 cents in the fourth quarter of 2003, including special charges
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totaling 8 cents (see below). This compared to reported EPS of 31 cents in the
fourth quarter of 2002, which included special charges totaling 14 cents (see
below).

For the fourth quarter, consolidated revenues increased 0.9 percent to $5.7
billion compared to the same quarter of the previous year. Net income was
$787 million compared to $574 million in the same quarter a year ago.

In accordance with Generally Accepted Accounting Principles (GAAP),
BellSouth's reported consolidated revenues and consolidated operating
expenses do not include the company's 40 percent share of Cingular Wireless.
Normalized results include BellSouth's 40 percent proportionate share of
Cingular's revenues and expenses.

Normalized EPS of 51 cents increased 13.3 percent in the fourth quarter of
2003 compared to 45 cents in the same quarter a year ago. Normalized
revenues were $7.3 billion, an increase of 4.1 percent versus the fourth quarter
of 2002. Normalized net income was $949 million, compared to $846 million
in the same quarter a year ago.

Full Year Results

For the full year of 2003, BellSouth reported EPS of $2.11. This compared to
71 cents in 2002, which included special charges totaling $1.32 outlined in the
attached financial statements. For the full year, consolidated revenues increased
0.9 percent to $22.6 billion. Reported net income was $3.9 billion compared to
$1.3 billion the previous year. Normalized EPS was $2.07 compared to $2.03
in 2002. Including Cingular, revenues were up slightly versus 2002 at $28.7
billion. Normalized net income was $3.8 billion for the year, up slightly
compared to 2002,

Operating free cash flow (defined as cash flow from operations less capital
expenditures) totaled $5.3 billion for the full year. Capital expenditures for
2003 were $3.2 billion, a reduction of 15.5 percent compared to 2002. Total
debt at December 31, 2003 was $15.0 billion, a reduction of $2.4 billion since
the first of the year.

In November, BellSouth's Board of Directors declared an 8.7 percent increase
in the quarterly common stock dividend, payable February 2, 2004. Over the
last seven quarters, the company has increased its quarterly dividend 31.6
percent to 25 cents per common share.

Communications Group

In 2003, BellSouth Long Distance and DSL high-speed Internet service
revenue growth offset access line declines holding Communications Group
revenues nearly flat at $18.4 billion compared to 2002. In the fourth quarter,
revenues increased 2.1 percent to $4.6 billion compared to $4.5 billion in the
same quarter the previous year. Operating margin for the quarter improved to
25.7 percent compared to 24.6 percent in the same quarter last year.
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In the fourth quarter, BellSouth AnswersSM packages increased to more than 3
million, which represents a 24 percent penetration of primary access lines.
Answers combines customers' local, long distance, Internet and wireless
services all on one bill. BellSouthOQ Unlimited AnswersSM contributed to the
growth in package customers with subscribers exceeding 1 million at the end of
fourth quarter. Unlimited Answers allows customers to call anywhere in the
United States anytime for a flat monthly fee.

BellSouth added approximately 3 million long distance customers during 2003,
for a total of 3.96 million customers and almost 30 percent penetration of its
mass-market customers by year-end. During the fourth quarter, about 40
percent of new customers included international long distance in their calling
plans. This was due in part to the October introduction of BellSouth's
International Advantage Plan, which offers residential customers competitive
flat rates at any time of day to many countries including Canada and Mexico.

BellSouth added 126,000 net DSL customers in the fourth quarter of 2003,
compared to 97,000 customer additions in the fourth quarter of 2002, bringing
its end of year total subscribers to 1.46 million. BellSouthO FastAccess® DSL
Lite contributed to this increase. BellSouth's Internet access portfolio offers
customers an easy migration path from dial-up Internet access to two different
tiers of high-speed Internet access with the option to add features like home
networking and parental controls. Lead by DSL, data revenues of $1.1 billion
grew 4.0 percent in the fourth quarter of 2003 compared to the same quarter of
2002.

Total access lines of 23.7 million at December 31 declined 3.6 percent
compared to a year earlier, impacted by the economy, competition and
technology substitution. Residence and business access lines served by
BellSouth competitors under UNE-P (unbundled network elements-platform)
increased by 199,000 in the fourth quarter.

Domestic Wireless / Cingular

Cingular Wireless added 642,000 net cellular/PCS customers in the fourth
quarter. Cingular's focus on calling plans tailored to local markets and co-
branding and bundling programs with its parent companies were significant
contributors to growth at Cingular, which ended the quarter with more than 24
million cellular/PCS customers.

As disclosed in Cingular's press release, the company changed its presentation
of Universal Service Fund (USF) payments and receipts to a gross basis.
Reflecting this change, BellSouth's share of Cingular's revenues was $1.6
billion, a gain of 5.7 percent compared to the same quarter a year ago. Segment
operating income was $131 million for the quarter compared to $284 million in
2002. Fourth quarter operating margins were impacted by significantly higher
gross customer additions, extensive customer retention programs, increased
advertising and costs associated with launching wireless local number
portability. For the full year of 2003, segment operating income totaled $915
million compared to $1.1 billion in 2002.
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Cingular continues to upgrade network efficiency and capability through
movement of its subscriber base to GSM/GPRS and deployment of EDGE. By
the end of 2003, the company's GSM/GPRS network was available to 93
percent of its potential customers and with approximately 57 percent of
subscriber minutes traveling on this upgraded network.

Latin America Group

Growth in customers, revenues and margins continued in the Latin America
wireless group during the fourth quarter of 2003. Wireless customers increased
345,000 on a consolidated basis. Year-over-year, customers increased 1.5
million, or 18.6 percent. BellSouth's Latin America group served 9.7 million
customers at year-end.

Consolidated Latin America revenues increased 30.9 percent to $636 million in
the fourth quarter of 2003 compared to the same three months of the previous
year. Strong customer growth in Venezuela, Argentina, Chile and Colombia
drove the increase in segment revenues. Focusing on growing revenues,
improving operating margins and targeting capital deployments contributed to
positive operating free cash flow in 2003. Segment net income was $62 million
in the fourth quarter and $161 million for the full year.

During the fourth quarter, BellSouth entered into a debt purchase agreement
with senior secured creditors of BCP, a wireless company in Sao Paulo, Brazil.
As aresult of the agreement, BellSouth sold its entire interest in BCP and
recognized a total net loss associated with the sale of $161 million.

Advertising & Publishing

Advertising & Publishing revenues were $522 million in the fourth quarter of
2003, a decrease of 6.1 percent compared to the same quarter a year ago,
resulting in part from reduced spending on advertising and continued
competition. Segment net income of $147 million was 24.6 percent higher than
the fourth quarter of 2002, primarily as the result of improvement in
uncollectibles expense. Full year operating revenues declined 5.0 percent and
net income improved 10.1 percent.

Special Items

In the fourth quarter of 2003, the difference between reported (GAAP) EPS of
43 cents and normalized EPS of 51 cents is the result of three special items:

Foreign currency transaction gains 1 cent Gain

Pension settlement / severance costs 1 cent Charge
Sale of Brazil SP 9 cents Charge

Effect of Rounding 1 cent
Total of special items 8 cents Charge

Foreign currency transaction gains - Primarily associated with the
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remeasurement of U.S. dollar-denominated liabilities in Latin America.

Pension settlement / severance costs - This charge represents the net
severance related costs recorded in the fourth quarter associated with workforce
reductions, offset by pension settlement gains associated with workforce
reductions.

Sale of Brazil SP - Loss on sale of Brazil SP.

In the fourth quarter of 2002, special charges totaled 14 cents per share, after
rounding, for: asset impairments (11 cents); workforce reduction (3 cents);
disposition of Listel (3 cents); foreign currency transaction losses (1 cent) and
an adjustment of 4 cents to Advertising & Publishing results to reflect the 2003
accounting change.

About BellSouth Corporation

BellSouth Corporation is a Fortune 100 communications services company
headquartered in Atlanta, Georgia. BellSouth and its affiliates serve more than
45 million local, long distance, Internet and wireless customers in the United
States and 13 other countries.

Consistently recognized for customer satisfaction, BellSouth provides complete
communications solutions to the residential and business markets. In the
residential market, BellSouth offers DSL high-speed Internet access and long
distance, advanced voice features and other services. The company's BellSouth
AnswersSM package combines local and long distance service with an array of
calling features; wireless data, voice and e-mail services; and high-speed DSL
or dial-up Internet service and Cingular Wireless. In the business market,
BellSouth serves small, medium and large businesses providing secure, reliable
local and long distance voice and data networking solutions. BellSouth also
provides online and directory advertising services through BellSouth®
RealPages.comSM and The Real Yellow Pages®.

BellSouth owns 40 percent of Cingular Wireless, the nation's second largest
wireless company, which provides innovative wireless voice and data services.

Further information about BellSouth's fourth quarter earnings can be accessed
at http://www .bellsouth.com/investor. The press release, financial statements
and BLS Investor News summarizing highlights of the quarter are available on
the BellSouth Investor Relations web site starting today at 8 a.m. Eastern Time.

BellSouth will host a conference call with investors today at 10 a.m. Eastern
Time (ET). Participating will be BellSouth CFO, Ron Dykes and Investor
Relations Vice President, Nancy Davis. Dial-in information for the conference
call 1s:

Domestic: 888-370-1863

International: 706-634-1735

A replay of the call will be available beginning at approximately 1 p.m. (ET)
today, through January 29, 2004. The replay can be accessed by dialing:
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Domestic: 800-642-1687 - Reservation number: 4367951
International: 706-645-9291 - Reservation number; 4367951

The conference call will also be web cast live beginning at 10:00 a.m. (ET) on
our website at hitp://www.bellsouth.com/investor. A replay of the call will be
available on the website through January 29, 2004.

In addition to historical information, this document may contain forward-
looking statements regarding events and financial trends. Factors that
could affect future results and could cause actual results to differ
materially from those expressed or implied in the forward-looking
statements include: (i) a change in economic conditions in domestic or
international markets where we operate or have material investments
which would affect demand for our services; (ii) currency devaluations
and continued economic weakness in certain international markets in
which we operate or have material investments; (iii) the intensity of
competitive activity and its resulting impact on pricing strategies and new
product offerings; (iv) higher than anticipated cash requirements for
investments, new business initiatives and acquisitions; (v) unfavorable
regulatory actions and (vi) those factors contained in the Company's
periodic reports filed with the SEC. The forward-looking information in
this document is given as of this date only, and, BellSouth assumes no duty
to update this information.

This document may also contain certain non-GAAP financial measures.
The most directly comparable GAAP financial measures, and a full
reconciliation of non-GAAP to GAAP financial information, are attached
hereto and provided on the Company's investor relations web site,
http://www.bellsouth.com/investor.
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