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	FROM:
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	RE:
	Docket No. 030970-EI – Proposed amendment of Rules 25-6.014, F.A.C., Records and Reports in General; 25-6.015, F.A.C., Location and Preservation of Records; 25-6.135, F.A.C., Annual Reports; and 25-6.1351, F.A.C., Cost Allocation and Affiliate Transactions.

	AGENDA:
	04/06/04 – Regular Agenda – Rule Adoption – Participation is Limited to Commissioners and Staff

	RULE STATUS:
	Adoption May Be Deferred

	SPECIAL INSTRUCTIONS:
	None

	FILE NAME AND LOCATION:
	S:\PSC\GCL\WP\030970.RCM.DOC


Case Background


On December 2, 2003, the Commission voted to propose the amendment of Rules 25-6.014, F.A.C., Records and Reports in General; 25-6.015, F.A.C., Location and Preservation of Records; Rule 25-6.135, F.A.C., Annual Reports; and Rule 25-6.1351, F.A.C., Cost Allocation and Affiliate Transactions, all of which set forth the Commission’s record retention and reporting requirements for electric utilities.  The purpose of the rule amendment was to update the rules to reflect the changes in the federal requirements that are incorporated into the Commission’s rules.


The Commission published its Notice of Proposed Rulemaking in the December 19, 2003, Florida Administrative Weekly.  Although the Commission did not receive any requests for hearing on the proposed rule amendments, the staff of the Joint Administrative Procedures Committee (JAPC) submitted comments (Attachment B) on the proposed rules.  

This recommendation addresses whether the Commission should make changes to proposed Rule 25-6.015 based on JAPC staff’s comments.  As Rules 25-6.014, 25-6.135, and 25-6.1351 required no substantive changes, these rules were filed with the Secretary of State for adoption on March 10, 2004, and will be effective on March 30, 2004.  The Commission has rulemaking authority pursuant to sections 120.54, 366.05, 366.08, and 366.093, Florida Statutes. 
Discussion of Issues
Issue 1:  Should the Commission adopt changes to proposed Rule 25-6.015, F.A.C., Location and Preservation of Records, to address JAPC staff’s comments? 
Recommendation:  Yes.  The Commission should adopt proposed Rule 25-6.015 with changes, as set forth in Attachment A. (CIBULA, SLEMKEWICZ, HEWITT)
Staff Analysis:  As stated in the case background, the Commission voted to propose amendments to Rules  25-6.014, 25-6.015, 25-6.135, and 25-6.1351 on December 2, 2003. By letters dated January 20 and February 2, 2004, JAPC staff provided comments on the proposed rule amendments.  

Specifically, JAPC staff commented on proposed Rule 25-6.015.  The Commission proposed amendments to Rule 25-6.015(3) to update the rule so that it refers to the most recent version of the Code of Federal Regulations, as shown on page 5, line 24.  The proposed amendments also set forth six exceptions to the record retention periods required by the Code of Federal Regulations, as shown on page 6, lines 6-17, to account for the time period between rate proceedings, audits, and other matters before the Commission which require a longer retention period then set forth under federal law.  JAPC staff provided no comments on this portion of the rule amendment proposal.  

JAPC staff’s comments pertain to the third sentence of Rule 25-6.015(3)(b), page 6, line 24, which states that the Commission may waive the requirement that documents be retained in their original form.  JAPC staff indicated that this sentence of the rule fails to set forth adequate standards as to whether a waiver will be granted.  Staff counsel responded to JAPC staff that the rule sets forth the criteria for granting a waiver -- a showing that the company employs a storage and retrieval system that consistently produces clear, readable copies that are substantially equivalent to the originals, and clearly reproduces handwritten notations on documents.  JAPC staff, however, responded that the use of the word “may” gives the Commission too much discretion and that the rule is objectionable and should be changed.  
Staff, thus, recommends that the sentence be changed to state:
The Commission will may waive the requirement that documents be retained in their original form upon a showing by a utility that it employs a storage and retrieval system that consistently produces clear, readable copies that are substantially equivalent to the originals, and clearly reproduces handwritten notations on documents.
JAPC staff has indicated to Commission staff counsel that this change would alleviate its concerns with the rule.

Staff notes that JAPC staff also commented on Rule 25-6.1351(5), Florida Administrative Code.  Proposed Rule 25-6.1351(5) stated that Form PSC/ECR/101 is incorporated by reference into “this rule,” referring to Rule 25-6.1351(5).  JAPC staff commented that Form PSC/ECR/101 is actually incorporated into Rule 25-6.135 and that Rule 25-6.1351(5) should be corrected to reflect such.  This technical correction was made, and Rule 25-6.1351 was filed for adoption with the Secretary of State on March 10, 2004, along with Rules 25-6.014 and 25-6.135. 

Based on the foregoing, staff recommends that the Commission adopt proposed Rule 25-6.015 with changes, as set forth in Attachment A. 
Issue 2:   Should the rule be filed for adoption with the Secretary of State and the docket closed?

Recommendation:  Yes.  A Notice of Change should be published in the Florida Administrative Weekly.  After the Notice of Change is published, the rule may be filed for adoption with the Secretary of State and the docket should be closed. (CIBULA)

Staff Analysis:  If the Commission approves the change to Rule 25-6.015 as set forth in Issue 1, a Notice of Change must be published in the Florida Administrative Weekly.  After the notice is published, the rule may be filed for adoption with the Secretary of State and the docket should then be closed. 
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