BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Ocean Properties, Ltd., J.C. Penney Corp.,
Dillards Department Stores, Inc., Target
Stores, Inc., and Southeastern Utilities
Services, Inc.,

Petitioners,
vs.

PSC Docket No. 030623-El
Filed March 29, 2004
Florida Public Service Commission,
Respondent, - -y
and w P

Florida Power & Light Company, Inc.,
Respondent.
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PETITIONERS’ RESPONSE TO FLORIDA POWER & LIGHT o
COMPANY'S MOTION TO STRIKE CUSTOMERS’ RESPONSE
TO FPL’S MOTION TO COMPEL

Petitioners, Ocean Properties, Ltd., J.C. Penney Corp., Dillards Department Stores, Inc.,
and Target Stores, Inc. (collectively referred to as “Customers”) hereby file their Response to
Florida Power & Light Company’s (FPL) Motion to Strike Customers’ Response to FPL’s
Motion to Compel and state:

1. Rgle 28-106.206, Florida Administrative Code, applies to discovery in this
proceeding. This Rule states in pertinent part, “parties may obtain discovery through the means
and in the manner provided in Rules 1.280 through 1.400, Florida Rules of Civil Procedure.”

2. FPL, on February 27, 2004, served Customers by mail with FPL’s Motion to
Compel. In its Motion to Compel, FPL cites Rule 1.380, Florida Rules of Civil Procedure, as

authority for its Motion to Compel.
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3. FPL cites Rule 28-106.204(1), Florida Administrative Code, as authority for its
assertion that Customers’ Response to FPL’s Motion to Compel in untimely and should,
therefore, be stricken.

4. Customers filed their response to FPL’s Motion to Compel on Monday, March 15,
2004. This response was filed only three business days after the Wednesday, March 10, 2004,
deadline asserted by FPL, and prior to the Commission’s consideration of the underlying issues.
The undersigned, as a relatively new PSC practitioner, assumed that a response was to be served
in accordance with the Florida Rules of Civil Procedure governing discovery - rather than within
the timeframe in Rule 28-106.204(1), Florida Administrative Code.

5. FPL will suffer no prejudice if the Commission considers Customers’ Response to
FPL’s Motion to Compel as the delay in service (from Wednesday, March 10, 2004, to Monday,
March 15, 2004) is not material because it has not caused this proceeding to be delayed or
otherwise had any effect upon FPL’s substantive rights.

WHEREFORE, Petitioners respectfully request that the Commission deny FPL’s Motion
to Strike Customers’ Response to FPL’s Motion to Compel.

Respectfully submitted this 29" day of March, 2004.

(Al l L jh 2

Jon C. Moyle, Jr.

Fla. Bar No. 0727016

William H. Hollimon

Fla. Bar No. 0104868

Moyle Flanigan Katz Raymond & Shechan, P.A.
118 North Gadsden Street

Tallahassee, FL 32301

Telephone: 850-681-3828

Telefax: 850-681-8788

Attorney for Petitioners



CERTIFICATE OF SERVICE

‘IHEREBY CERTIFY that a true and correct copy of the foregoing has been
furnished by hand delivery to those listed below with an asterisk and the remainder by U.S. Mail
without an asterisk this 29th day of March, 2004.

Cochran Keating, Esquire

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850

* Kenneth A. Hoffman, Esquire

Rutledge, Ecenia, Purnell & Hoffman, P.A.
215 South Monroe Street, Suite 420
Tallahassee, Florida 32301

William G. Walker, 111

Vice President

Florida Power & Light Company
215 South Monroe Street, Suite 810
Tallahassee, Florida 32301-1859

R. Wade Litchfield, Esquire
Florida Power & Light Company
700 Universe Boulevard

Juno Beach, Florida 22408-0420

Attorney




