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introduction

Q.
PLEASE STATE YOUR NAME, OCCUPATION AND BUSINESS ADDRESS.

A.
My name is Dr. August H. Ankum.  I am a Senior Vice President at QSI Consulting, Inc., a consulting firm specializing in economics and telecommunications issues.  My business address is 1261 North Paulina, Suite #8, Chicago, IL 60622.  

Q.
PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND AND WORK EXPERIENCE.

A.
I received a Ph.D. in Economics from the University of Texas at Austin in 1992, an M.A. in Economics from the University of Texas at Austin in 1987, and a B.A. in Economics from Quincy College, Illinois, in 1982. 



My professional background covers work experiences in private industry and at state regulatory agencies.  As a consultant, I have worked with large companies, such as AT&T, AT&T Wireless and MCI WorldCom (“MCIW”), as well as with smaller carriers, including a variety of competitive local exchange carriers (“CLECs”) and wireless carriers.  I have worked on many of the arbitration proceedings between new entrants and incumbent local exchange carriers (“ILECs”).  Specifically, I have been involved in arbitrations between new entrants and NYNEX, Bell Atlantic, U S WEST, BellSouth, Ameritech, VZ, GTE and Puerto Rico Telephone.  Prior to practicing as a telecommunications consultant, I worked for MCI Telecommunications Corporation (“MCI”) as a senior economist.  At MCI, I provided expert witness testimony and conducted economic analyses for internal purposes.  Before I joined MCI in early 1995, I worked for Teleport Communications Group, Inc. (“TCG”), as a Manager in the Regulatory and External Affairs Division.  In this capacity, I testified on behalf of TCG in proceedings concerning local exchange competition issues, such as Ameritech’s Customer First proceeding in Illinois.  From 1986 until early 1994, I was employed as an economist by the Public Utility Commission of Texas (“PUCT”) where I worked on a variety of electric power and telecommunications issues.  During my last year at the PUCT, I held the position of chief economist.  Prior to joining the PUCT, I taught undergraduate courses in economics as an Assistant Instructor at the University of Texas from 1984 to 1986. 



Of particular importance to the current proceeding is my extensive background in and experience with cost models, such as those of BellSouth, filed in TELRIC proceedings.  A list of proceedings in which I have filed testimony is attached hereto as Attachment AA-1.  

Q. 
PLEASE STATE THE PURPOSE OF THIS TESTIMONY.

A.
The purpose of this testimony is to show that, based upon cost-causation, economic, and competitive principles, as well as the parties’ interconnection agreements, FDN should not be required to pay BellSouth disconnect non-recurring charges (“NRCs”) when BellSouth initiates activity for a customer to be ported back to BellSouth or to a carrier ordering through BellSouth, i.e., a UNE-P or resale provider.  The reasons BellSouth should not be allowed to assess these charges are simple: (1) FDN is not the cost causer of the disconnect activities, and (2) application of the service provisioning disconnect charges, in situations in which the customer is simultaneously being disconnected from FDN and re-connected to another switch/network (either as a BellSouth winback customer or as another CLEC’s customer), potentially results in over-recovery for BellSouth.



It is important to note that, in principle, FDN is only disputing the application of BellSouth’s non recurring charges and that FDN is not disputing or seeking to re-litigate the level of BellSouth’s charges as they have been approved by this Commission in Docket 990649A-TP.  The testimony does point out, however, that if BellSouth is permitted to continue its current practice of applying inappropriate disconnect charges, then the possibility exists that BellSouth is over-recovering its costs.  To rectify this inappropriate over-recovery under BellSouth’s current practices, an adjustment in BellSouth’s non-recurring charges may be in order. 



The testimony will separately discuss service ordering and service provisioning charges and activities. 


The second purpose of this testimony is to show that BellSouth cannot legally separate UNE rates from their associated density zones, as such action is inconsistent with TELRIC principles, the parties’ interconnection agreements, and the Commission’s orders. 

DISCONNECT NRCs

A. Overview

Q.
BRIEFLY EXPLAIN THE ISSUE AND SUMMARIZE FDN’s POSITION.

A.
FDN contends that BellSouth’s application of disconnect NRCs to winback situations and losses to UNE-P/resale providers is contrary to TELRIC  cost-causation principles, anticompetitive, and generally unfair.  FDN further argues that BellSouth’s practice is unsupported by any Commission order, rule or regulation, or by the parties’ interconnection agreement(s).



BellSouth appears to believe that CLECs, like FDN, are always the cost causers who must bear the cost of disconnecting a loop in all cases and that BellSouth is never the cost causer and should never bear that cost.  In keeping with that apparent belief, BellSouth charges FDN disconnect NRCs when BellSouth wins back a customer or initiates activity for a customer to be ported to a carrier ordering through BellSouth, i.e., a UNE-P or resale provider.  FDN’s position is that it is not the cost-causer in either scenario and, as such, should not be required to bear the costs of those disconnect activities. Rather, the cost-causer should bear the costs of disconnecting the loop from FDN’s network.  Thus, when BellSouth wins back a customer, BellSouth should bear the costs of disconnecting the loop from FDN by imputing those disconnect charges to itself; when a CLEC ordering through BellSouth wins an FDN customer, that CLEC or BellSouth should bear the cost.  



The activities associated with the disconnection of a loop from one carrier and a connection of the loop to another carrier, i.e., a “hot-cut”, is essentially a single, synchronous event, which another carrier, not FDN, sets into motion.  Moreover, BellSouth may well be over-recovering when FDN loses a customer either to BellSouth or to another carrier, since BellSouth charges FDN and its retail customer in the former instance, and FDN and the other CLEC in the latter situation, for costs associated with what essentially is a single, synchronous event.

Q.
PLEASE DESCRIBE FDN’S PROCESS FOR EXECUTING A PORT-OUT REQUEST FROM BELLSOUTH.

A. 
BellSouth initiates the process by e-mailing FDN a request for a Customer Service Record (“CSR”) and subsequently sends FDN a Local Service Request (“LSR”) for the disconnection. FDN verifies the information on the LSR and if it does not clarify or reject it, FDN processes the LSR and sends BellSouth a Firm Order Confirmation (“FOC”), which tells BellSouth that FDN has received the LSR and confirms a due date for the port-out.  FDN then builds a subscription in the NPAC database to concur with BellSouth’s release subscription.  BellSouth performs the physical work necessary to effectuate the hot-cut, FDN verifies with BellSouth that the disconnection has been completed, FDN makes sure FDN’s channel pairs are freed-up, and FDN removes the customer’s telephone number from its switch.  

Q.
HOW DOES BELLSOUTH PERFORM A HOT-CUT OF THE CUSTOMER FROM FDN TO BELLSOUTH?

A.
The core activity that takes place is simply the disconnection of the cross-connect jumper on the Main Distribution Frame that connects the loop to FDN’s network, and the connection of a jumper connecting the loop to the BellSouth switch.  FDN contends the disconnection of the loop from FDN and the re-connection of a loop with BellSouth is essentially a single, synchronous event.

Q.
IS IT YOUR UNDERSTANDING THAT THE ORDERING ACTIVITY FDN SEES IS THE SAME WHEN BELLSOUTH SUBMITS AN LSR TO FDN ON BEHALF OF A RESALE OR UNE-P PROVIDER?

A.
Yes.

Q.
IS FDN ABLE TO DETERMINE WHETHER CUSTOMERS THAT PORT-OUT ULTIMATELY TAKE SERVICE FROM BELLSOUTH OR WHETHER THEY TAKE SERVICE FROM A RESALE/UNE-P PROVIDER ORDERING THROUGH BELLSOUTH?

A.
No. FDN has no visibility into BellSouth’s systems that would enable it to know whether the customer chose to take service from BellSouth or from a CLEC ordering through BellSouth. FDN believes, however, that a large percentage of those port-outs are BellSouth winbacks and that a small percentage of those losses are to resale and UNE-P providers ordering through BellSouth. FDN maintains that it should not pay disconnect NRCs in either situation because FDN is not the cost causer in either case.  FDN contends that when a customer ports-out to a CLEC ordering through BellSouth, the cost of disconnecting the loop from FDN’s switch should be borne by that CLEC or BellSouth because FDN is not the cost causer.  Another carrier initiates the porting activity (BellSouth or the CLEC ordering through Bell), and BellSouth is in the best position to know to whom FDN loses the customer.   And regardless of whether it’s a BellSouth winback or a customer migrating to a reseller or UNE-P provider, FDN performs the same activities.

Q.
IS THE PROCESS DIFFERENT FROM WHEN FDN INITIATES THE DISCONNECT?

A.
Yes.  For example, when an FDN customer wants to disconnect one line but keep service on several other lines, FDN submits the request to BellSouth through the standard service ordering process. And, in those cases, FDN pays the appropriate disconnect NRCs.  
Q.
WHAT DOES BELLSOUTH CHARGE FDN FOR PHYSICALLY DISCONNECTING A LOOP FROM FDN’s FACILITIES WHEN BELLSOUTH WINS BACK A CUSTOMER OR WHEN A UNE-P/RESALE CARRIER WINS AN FDN CUSTOMER?

 A.
BellSouth charges, and FDN disputes, the following NRCs associated with physically disconnecting a customer from FDN’s facilities: UEAL2 $63.53 (SL2 loop) and $25.62 (SL1 loop); PE1P2 (cross-connect) $5.74; SOMAN (service order - manual) $1.83.  FDN believes that BellSouth assesses the same NRCs regardless of whether it’s a BellSouth winback or a loss to a UNE-P/resale CLEC because FDN sees only the loop, cross-connect, and service order NRCs described above reflected on its bills.  



As will be discussed below, the application of BellSouth’s service ordering and service provisioning charges are inappropriate where it concerns BellSouth initiated activities.

B. Service Ordering Disconnect Charges—FDN Never Submits A Service Order

Q.
PER BELLSOUTH’S COST STUDY FILED WITH THE COMMISSION IN DOCKET NO. 990649A-TP, WHAT COSTS ARE THE SERVICE ORDERING CHARGES DESIGNED TO RECOVER?


A.
The non-recurring service ordering charges are designed to recover the costs incurred by BellSouth when a CLEC places a service order to BellSouth with a request for disconnecting a loop or loops for a customer.  
Q.
WHERE IT CONCERNS A BELLSOUTH INITIATED DISCONNECT FOR A WINBACK, DOES FDN PLACE A DISCONNECT ORDER WITH BELLSOUTH?

A.
No.  FDN does not place a disconnect order with BellSouth.

Q.
WHERE IT CONCERNS A BELLSOUTH INITIATED DISCONNECT FOR ANOTHER CLEC, DOES FDN PLACE A DISCONNECT ORDER WITH BELLSOUTH?

A.
No.  FDN does not place a disconnect order with BellSouth.

Q.
GIVEN THAT FDN DOES NOT PLACE A SERVICE ORDER WITH BELLSOUTH, ARE THE COMMISSION APPROVED SERVICE ORDER CHARGES REFLECTIVE OF THE SITUATION HERE?

A.
No.  BellSouth’s cost studies, upon which the Commission ultimately (though after modifications) approved the service ordering charges, reflect costs associated with CLECs placing service orders through BellSouth’s service ordering systems.  The costs identified in those studies are not incurred by BellSouth in the disputes at bar.  As mentioned previously, FDN does not submit a service order to BellSouth.  Rather, FDN sees a BellSouth order submitted to FDN via email.  When FDN responds to BellSouth, FDN’s response is via email as well.  No FDN-initiated order flows through BellSouth’s OSS.  (As mentioned in FDN’s Petition, I note that FDN should not have to submit an order for BellSouth to stop billing FDN for loops FDN no longer uses as a result of BellSouth (or a carrier ordering through BellSouth) taking an FDN customer.)

Q.
WERE BELLSOUTH’S SERVICE ORDERING CHARGES APPROVED BASED ON THE PRINCIPLE OF COST CAUSATION?

A.
Yes.  In general, all charges approved under the FCC’s TELRIC methodology, as identified in the FCC’s Local Competition Order, should reflect the cost causation process.

Q.
IS BELLSOUTH’S APPLICATION OF THE NONRECURRING SERVICE ORDERING CHARGES INCONSISTENT WITH COST CAUSATION PRINCIPLES?

A.
 Yes.  First, as discussed, FDN never submits a service order for disconnection through BellSouth OSS in the situations under protest.  Second, whatever internal costs that BellSouth may incur in processing a winback customer (or a customer that desires to migrate to another CLEC), those costs are not caused by FDN.  (The service provisioning costs, such as those associated with establishing cross-connects, testing, travel, etc., are discussed below.) As such, it would be inappropriate to impose service ordering charges on FDN and to recoup those internal costs from FDN.



In a winback situation, BellSouth is the cost-causer because BellSouth set into motion the chain of activities associated with migrating the customer and it is the company that will reap the benefits of those activities.  Following standard economic principles, it is important, therefore, that BellSouth incurs the burden of the costs associated with those activities.  Only if BellSouth is forced to weigh the costs and benefits of its actions – as companies are in competitive markets – can the Commission expect a socially optimal outcome.  This notion is, as noted, a straightforward application of basic economic principles: free market principles work, among other reasons, because companies face the costs and benefits of their actions. 

Q.
DOES FDN INCUR ITS OWN INTERNAL COSTS FOR PROCESSING BELLSOUTH’S REQUEST FOR DISCONNECTING A CUSTOMER?

A.
Yes.  When BellSouth places an order with FDN with a request to port out an existing FDN customer, FDN incurs its own internal costs for processing the order.
Q.
PLEASE DISCUSS THE FDN ACTIVITIES AND PROCESSES THAT ARE INVOLVED WHEN BELLSOUTH PLACES A SERVICE ORDER WITH FDN?

A.
FDN processes the BellSouth generated service order in which BellSouth is requesting the loop/customer disconnection activities.  This generally involves the following steps. First, FDN receives a request for a Customer Service Record (“CSR”) from BellSouth.  Based on this CSR, FDN checks and validates the customer profile (number of lines, features, whether there is a term contract, etc.)  After feedback is provided to BellSouth, FDN receives and processes an LSR from BellSouth which triggers the actual customer migration and involves FDN’s submission of notice to the regional NPAC database.  Further internal costs for FDN consists of updating its billing systems and switches to reflect that a customer is disconnected and is no longer using a port (and associated features) on the FDN switch facilities.

Q.
DOES FDN CHARGE BELLSOUTH OR CLECS IN ORDER TO RECOVER THOSE INTERNAL COSTS? 

A.
No.  FDN does not currently charge BellSouth for these types of costs.  A proposal to assess such charges is discussed below as an alternative in the event that the Commission permits BellSouth to continue to apply disconnection charges in winback situations or in situations in which BellSouth requests loop disconnection on behalf of its wholesale customers, such as UNE-P providers or resellers.     

C. Service Provisioning Disconnect Charges – BellSouth Ignores Cost Causation and is Potentially Over-Recovering

Q.
WITH RESPECT TO THE SERVICE ORDERING CHARGES, YOU HAVE DEMONSTRATED THAT BELLSOUTH (OR ANOTHER CLEC), AND NOT FDN, IS THE COST CAUSER IN THE SITUATION OF WINBACKS OR CUSTOMER MIGRATION TO ANOTHER CLEC.  IS THIS OBSERVATION ALSO TRUE FOR THE DISCONNECT PROVISIONING ACTIVITIES?

A.
Yes.  It is BellSouth that initiates all the activities (either on its own accord in case of a winback, or for another CLEC).  As such, it is another carrier and not FDN that is the cost causer for the disconnect activities and costs.  These situations are distinct from those in which FDN on its accord initiates a request for a service disconnect, e.g., where an FDN customer would like to disconnect service on one line but keep service on several others.  In situations where FDN initiates disconnects, FDN would be the cost causer and FDN does not dispute the application of legitimate disconnect charges in those situations.

Q.
UNDER THE FCC’S TELRIC METHODOLOGY, SHOULD THE COST CAUSER PAY?

A.
Yes.  Under the FCC’s TELRIC methodology, as identified in the FCC’s Local competition Order, it is the cost causer that should bear the burden of cost recovery.  In the situations in which FDN is disputing the disconnect charges, the cost causer is BellSouth (or another CLEC for whom BellSouth is disconnecting the customer from FDN’s network).  

Q.
WHEN BELLSOUTH ASSESSES FDN DISCONNECT PROVISIONING CHARGES IN A WINBACK SITUATION OR WHEN THE CUSTOMER MIGRATES TO ANOTHER CLEC, DOES BELLSOUTH POTENTIALLY OVER-RECOVER ITS COSTS?

A.
Yes.  The activities that BellSouth performs when disconnecting a loop are for the most part the same as, and performed simultaneously with, the activities that BellSouth performs to connect a loop.  For example, the activity of disconnecting a jumper for a BellSouth UNE loop serving a FDN customer from the main distribution frame (“MDF”) and the reconnecting of the jumper to connect the loop to BellSouth’s serving facilities are simultaneous activities that take place at the same point in time.  Thus, if the Commission permits BellSouth the inappropriate application of disconnect charges in these situations, then BellSouth will potentially over-recover the costs of disconnecting the FDN loop.  

Q.
COULD YOU PLEASE PROVIDE A SPECIFIC EXAMPLE OF A COST THAT BELLSOUTH  cOULD BE OVER-RECOVERING.

A.
Yes.  The cost study support for BellSouth connect and disconnect charges has been provided to FDN and it identifies a number of activities and costs that will likely be over-recovered. Specifically, the cost study support provides for separate and specific minutes of CO installation and maintenance Field – Ckt & Fac work for connect orders and disconnect orders.  These activities pertain to work done in the central office and out in the field for connecting and disconnecting customers.  I believe that when the Commission approved BellSouth’s non-recurring charges (and cost studies), with necessary modifications, it envisioned that each of these activities would occur as standalone activities (i.e., the disconnect activities would take place at a different point in time than the connect activities.)  In the disputed situations, the work occurs simultaneously.  Thus, to allow BellSouth to charge as if these activities are performed independently and at separate occasions – while in fact the work is done once -- is to permit over-recovery.       

Q.
ARE YOU SAYING THAT BELLSOUTH IS OVER-RECOVERING BECAUSE WHEN IT IS DISCONNECTING A CUSTOMER FROM FDN TO MIGRATE THAT CUSTOMER TO ANOTHER CARRIER, IT CHARGES BOTH FDN AND anOTHER CLEC?

A.
Yes.  While BellSouth is charging FDN disconnect charges (for moving  jumper cables) it may also charge other CLECs to recover the costs for connecting jumpers to its facilities.  To the extent that these two charges pertain to the same activity - moving the jumpers - BellSouth is over-recovering.

Q.
IS THE SAME TRUE WHEN BELLSOUTH MOVES THE JUMPERS TO DISCONNECT THE FDN LOOP AND RECONNECT IT TO ITS OWN SWITCH FOR A BELLSOUTH WINBACK CUSTOMER?

A.
In principle, yes.  For a winback customer, BellSouth has to move jumpers to disconnect the loop from FDN’s network and to connect them to its own network.  Thus, BellSouth is charging FDN for activities that it performs for its own winback customer.  To the extent that BellSouth is charging that customer retail line-connection charges (though BellSouth might possibly waive those charges under a winback program), or is otherwise recovering those costs, BellSouth is again likely over-recovering.    

Q.
IF BELLSOUTH WAIVES THE RETAIL LINE-CONNECTION CHARGES FOR A WINBACK CUSTOMER AND IMPOSES DISCONNECT CHARGES ON FDN, WOULD FDN IN EFFECT BE FORCED TO FINANCE ITS OWN DEMISE?

A.
Yes.  First, given that FDN is not the cost causer (and has its own internal costs for which it does not charge BellSouth) it is inappropriate to charge FDN at all.  Further, if BellSouth is allowed to impose disconnect charges on FDN, then FDN will in effect be forced to finance its own demise.  That is, FDN would be forced to pay for BellSouth’s winback programs under which BellSouth is then able to waive line-connection charges. 
Q.
PLEASE EXPLAIN IN MORE DETAIL WHY BELLSOUTH IS THE COST-CAUSER IN THESE INSTANCES FOR BOTH THE COSTS THAT BELLSOUTH INCURS AND THE COSTS THAT FDN INCURS.

A.
BellSouth is the cost-causer because it initiates the disconnection of the customer from FDN, just like FDN is the cost-causer when it wins a customer from BellSouth.  The notion that the carrier initiating the migration of the customer is the cost causer is in fact acknowledged by BellSouth itself.  In Docket No. 030851, with apparent reference to BellSouth’s NRCs, BellSouth witness Milner stated that “the CLEC will incur costs associated with the hot cut to disconnect the loop serving the customer from BellSouth’s switch and then re-connect the loop to the CLEC’s switch.” The logical extension of this argument is that in the reverse situation – when BellSouth reclaims the customer – BellSouth is the cost causer and BellSouth has to incur the costs of disconnecting the customer from the FDN switch.  Underscoring this symmetry, BellSouth witness Milner stated that the same work steps are involved in reverse when a customer returns to the ILEC. (Rebuttal testimony at p.13, lines 14-16) .  Indeed, Mr. Milner’s testimony in Docket 030851-TP arguably supports the notion that the disconnection and re-reconnection is a single, synchronous event and that the “winning” carrier is the cost-causer, and therefore should rightfully bear the costs of obtaining a new customer. 

Q.
IS IT ANTICOMPETITIVE FOR BELLSOUTH TO ASSESS DISCONNECT NRCs WHEN IT WINS BACK A CUSTOMER FROM FDN OR WHEN ANOTHER CLEC WINS A CUSTOMER FROM FDN?

A.
Yes.   Instead of imputing those costs to itself, BellSouth improperly imposes disconnect NRCs upon the CLECs that suffer the port out, thereby defraying some of the costs of BellSouth’s winback incentive programs, including its Key Customer and other promotional programs. Moreover, BellSouth is able to win new customers by waiving retail install charges.  While BellSouth willingly foregoes nonrecurring charges on the retail side, it refuses to forego nonrecurring charges on the wholesale side, even though CLECs shouldn’t bear the disconnect cost to begin with in these situations.  It is obvious that this dynamic is untenable and creates a permanent and troubling imbalance in the competitive process. 

D. 

Neither the Interconnection Agreement Nor the Commission’s Order Specify When BellSouth Is Permitted to Impose Disconnect Charges 

Q.
DOES THE INTERCONNECTION AGREEMENT SPEAK TO THE CIRCUMSTANCES IN WHICH DISCONNECT NRCs APPLY?

A.
No.  Nowhere in the Agreement is there a discussion of the circumstances in which the disconnect NRCs apply.  

Q.
DID THE COMMISSION ADDRESS THE APPROPRIATE APPLICATION OF DISCONNECT CHARGES IN DOCKET NO. 990649A-TP AS IT CONCERNS WINBACKS?

A.
No.  In the Commission’s Final Order on Unbundled Network Elements (PSC-01-1181-FOF-TP), the discussion of disconnect NRCs is limited to pages 412 and 413.  Nowhere on those pages is there any mention of the circumstances in which disconnect NRCs apply, much less a discussion of the application of disconnect charges in winback situations.  However, to the extent that the Commission applied the FCC’s TELRIC methodology, one could reasonably argue that, implicitly, the Commission would have intended the non-recurring charges to apply only in those circumstances in which FDN (or, in general, the CLEC) is the cost causer.  To assume otherwise is to assume that the Commission approved charges inconsistent with TELRIC. 
Q.
DID THE COMMISSION ADDRESS THE APPROPRIATE APPLICATION OF DISCONNECT CHARGES IN ITS ORDER IN DOCKET NO. 020119 (BELLSOUTH KEY CUSTOMER DOCKET)? 

A.
No. 
E. NRCs – Recommendation

Q.
IN LIGHT OF THE FOREGOING, WHAT WOULD YOU RECOMMEND?

A.
I recommend that the Commission find that: (1) BellSouth is the cost-causer for disconnect activities and costs associated with situations in which BellSouth wins back a customer from FDN; (2) BellSouth be prohibited from charging FDN disconnect NRCs or other charges where it concerns BellSouth winbacks; (3) BellSouth be prohibited from charging FDN disconnect NRCs or other charges when BellSouth initiates activities on behalf of its wholesale customers, such as UNE-P or resale providers that order through BellSouth; and (4) BellSouth shall credit to FDN, for the period beginning January, 2002,  all disconnect NRCs charged to FDN for disconnecting customers as a result of a BellSouth winback or the loss of customer to a UNE-P or resale provider ordering through BellSouth, plus interest and any applicable late payment charges.

 Q.
DO YOU HAVE AN ALTERNATIVE RECOMMENDATION IF THE COMMISSION PERMITS BELLSOUTH TO CONTINUE CHARGING THE DISCONNECT NRCS FDN HAS PROTESTED?

A.
At some point, the Commission should permit CLECs to charge BellSouth reciprocal fees for BellSouth winback-related functions which CLECs perform.  Further, the Commission should make certain BellSouth does not over-recover for certain costs. This may be accomplished by reducing the disconnect charges for all costs that are already recovered by BellSouth in install charges (either in wholesale or retail charges) in these types of situations. Last, the Commission should prohibit BellSouth from waiving line installation charges for its retail customers as part of winback programs, lest FDN (and other CLECs) be forced to finance their own demise.

Q.
IS THERE PRECEDENT FOR YOUR ALTERNATIVE RECOMMENDATION?

A.
Yes.  On the subject of reciprocity, the Federal Communications Commission (“FCC”) in Docket No. WC-02-359, DA 03-3947, found that to the extent Cavalier Telephone demonstrated that it performs tasks comparable to those performed by Verizon-Virginia, it would violate section 251(c)(2)(D) of the Telecommunications Act to allow Verizon to assess a charge on Cavalier but disallow a comparable charge by Cavalier on Verizon.
 


UNE RATES

Q.
BRIEFLY EXPLAIN THE ISSUE AND SUMMARIZE FDN’s POSITION.

A.
FDN contends that BellSouth has violated the Commission’s orders and the parties’ interconnection agreements by failing to negotiate an interconnection agreement amendment with FDN to incorporate the Commission’s new UNE rates and the distribution of wire centers and the density zones to which those rates relate. Instead, BellSouth unilaterally implemented the Commission’s orders, but perversely, only implemented the part of the Commission orders that relate to the density zone/wire center changes, thereby splitting the UNE rates from the Commission’s deaveraged density zone framework.  FDN maintains that, not only is such action unlawful, but that the resulting rates do not comply with the FCC’s TELRIC pricing methodology. 

Q.
PLEASE EXPLAIN THE PROCEDURAL HISTORY UNDERLYING THIS DISPUTE.

A.
On May 25, 2001, the Commission issued Order No. PSC-01-1181-FOF-TP in Docket No. 990649A-TP, its Final Order on Rates for Unbundled Network Elements Provided by BellSouth (“Final Order”), which, inter alia, established UNE rates and zones for BellSouth. The Commission held that the rates shall become effective when existing interconnection agreements are amended to incorporate the approved rates. For new interconnection agreements, the Commission held the rates shall become effective when the agreement is approved.  The Commission also ordered BellSouth to refile, within 120 days of the issuance of the Order, revisions to its cost study addressing various cost issues.


On September 27, 2002, the Commission issued Order No. PSC-02-1311-FOF-TP, resolving BellSouth’s 120-day filing and setting revised monthly recurring UNE rates (“120-day Order”).  Most germane to the instant matter, however, is that the order also changed the distribution of wire centers and the density zones to which they relate.  For instance, the Miami wire center designated as MIAMFLAL, which was formerly a Zone 1 wire center, was moved to Zone 2.   The Commission approved the modified rates and closed the docket, ordering the rates to take effect when existing interconnection agreements are amended and the amended agreement becomes effective under the law. It further held that the rates would become effective for new interconnection agreements when the Commission approved the agreement.

Q.
DID BELLSOUTH COMPLY WITH THOSE COMMISSION ORDERS? 

A.
No.  BellSouth failed to negotiate an amendment with FDN to the parties’ then-existing interconnection agreement (the pre-2003 Agreement) as required by the Commission and instead unilaterally implemented the Commission’s Order.  What is most troublesome is that BellSouth unilaterally applied only the Commission’s new zone framework, i.e., the wire centers and the corresponding zones, without also taking the rates that correspond to those wire centers/zones.  For example, the JCVLFLOW wire center moved from Zone 2 to Zone 3 as a result of the Commission’s 120-day Order. Instead of billing FDN for a loop out of that wire center at the Zone 2 rate listed in the pre-2003 Agreement, BellSouth billed FDN at the Zone 3 rate listed in the parties’ pre-2003 Agreement.  Thus, not only did BellSouth unilaterally implement the Commission’s new zone structure, they compounded matters by failing to charge the new rates corresponding to those new zones. 



For avoidance of doubt, FDN is not asserting that BellSouth should have charged FDN the “new” rates and applied the Commission’s new zone framework without an amendment to the parties’pre-2003 Agreement.  Rather, FDN contends that BellSouth cannot implement the Commission’s new zone structure without an amendment to the pre-2003 Agreement because the zone structure is indispensable to and not severable from the Commission’s 120-day Order.



It was not until February 5, 2003 (when the parties executed a new Agreement) that BellSouth legally incorporated the rates, terms, and conditions of the Commission’s 120-day Order.

Q.
IS BELLSOUTH RELYING ON A SPECIFIC PROVISION OF THE INTERCONNECION AGREEMENT AS SUPPORT FOR SEPARATING THE RATES FROM THE ZONES?

A.
Yes.  In its Answer and Counterclaim, BellSouth claims it can separate the rates from the zones based on the following language, which appears as a headnote in the UNE rate sheet of the parties’ 2003 Agreement: 

‘The "Zone" shown in the sections for stand-alone loops or loops as part of a combination refers to Geographically Deaveraged UNE Zones. To view Geographically Deaveraged UNE Zone Designations by CO, refer to Internet Website:

www.interconnection.bellsouth.com/become_a_clec/html/interconnection.htm.’



In its Answer and Counterclaim, BellSouth asserted that it includes the above-referenced language in the interconnection agreement for the very reason that the deaveraged UNE zones are “subject to change” by the Commission.  BellSouth’s response implies that it believes that any changes to the deaveraged UNE zone structure made by the Commission are self-executing upon issuance of a Commission order, despite that such a scenario would render the associated new rates (which BellSouth admits require an amendment before they can implemented) unlawful since they would not be TELRIC-compliant. 

Q.
DOES THE PRE-2003 AGREEMENT SAY ANYTHING ABOUT THE UNE RATE ZONES?

A.
No.  There is no reference to zones anywhere in the agreement.

Q.
EXPLAIN HOW THE RATES DO NOT COMPLY WITH THE TELRIC PRICING METHODOLOGY ONCE BELLSOUTH SPLIT THE RATES FROM THE ZONE FRAMEWORK.

A.
Under the FCC’s TELRIC methodology, as identified in the FCC’s Local Competition Order, rates should be cost based.  At this point, the loop rates that BellSouth is assessing FDN no longer stand in relationship to the underlying costs of those facilities.  In fact, there is a mismatch between costs and rates.  While it is always true that cost based rates reflect only a snap shot in time, the current dispute does not involve a change in costs as those changes are expected to incur.  Rather, it concerns a mismatch between the loop rates that BellSouth charges and the UNE loop facilities that FDN uses.  This is simply inappropriate.        
Q.
IN LIGHT OF THE FOREGOING, WHAT WOULD YOU RECOMMEND?

A.
BellSouth should be ordered to refund to FDN, for the period beginning October, 2002, inclusive, through February 5, 2003, all amounts which it overcharged FDN, plus interest and any applicable late payment charges. 
Q.
DOES THE INTERCONNECTION AGREEMENT SUPPORT SUCH A FINDING BY THE COMMISSION?

A.
Yes.  Part A, Section 22.1.6 of the Pre-2003 Agreement states, 

“[u]pon (i) the discovery by BellSouth of overcharges not previously reimbursed to [FDN] or (ii) the resolution of disputed audits, BellSouth shall promptly reimburse [FDN] in the amount of any overpayment times the highest interest rate (in decimal value) which may be levied by law for commercial transactions, compounded daily for the number of days from the date of overpayment to and including the date that payment is actually made. In no event, however, shall interest be assessed on any previously assessed or accrued late payment charges.”

conclusion

Q.
Does this conclude your testimony?

A.
Yes, it does.

� Petition of Cavalier Telephone LLC Pursuant to Section 252(e)(5) of the Communications Act for Preemption of the Jurisdiction of the Virginia State Corporation Commission Regarding Interconnection Disputes with Verizon Virginia, Inc. and for Arbitration, WC Docket No. 02-359, Adopted December 12, 2003, at ¶ 189.
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