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MCI’s BRIEF IN OPPOSITION TO MOTIONS TO DISMISS 
VERIZON’S AMENDED PETITION FOR ARBITRATION 

MChetro  Access Transmission Services, LLC, MCI WORLDCOM 

Communications, Inc., Metropolitan Fiber Systems of Florida, Inc., and Intermedia 

Communications hc . ,  (collectively, “MCI”) hereby file this response in opposition to the 

Motions to Dismiss by Sprint Communications Company L.P. (“Sprint”), Eagle 

Telecommunications Inc. and Myatel Corporation (collectively, “Eagle”), the Competitive 

Carrier Coalition, Z-Tel Communications, Inc., Time Warner Telecom of Florida, L.P., 

AT&T Communications of the Southem States, LLC and TCG South Florida (collectively 

‘Movant s”) . 

BACKGROUND 

On February 20, 2004, Verizon Florida, Inc. (“Verizon”) petitioned the 

Commission to arbitrate amendments to its interconnection agreements that had been 

proposed by Verizon on October 2, 2003, to implement changes in Verizon’s obligations 

resulting fiom rules adopted by the Federal Communications Commission (“FCC”) in its 

Triennial Review Order (“TKO”). MCI filed a substantive response to the Verizon Petition 

on March 14, 2004, which included a red-lined version of the proposed Verizon 

amendment, setting forth MCI’s proposed changes to the amendment. Sprint and Eagle 



filed motions to dismiss. In response, MCI made three basic points: (i) neither Sprint nor 

Eagle had the right to prevent MCI’s arbitration with Verizon from moving forward; (ii) 

none of the procedural deficiencies alleged by Sprint and Eagle stood in the way of MCI’s 

and Verizon’s arbitration; and (iii) the ongoing USTA 11 litigation should not prevent the 

arbitration from proceeding. 

Before a ruling was made on the Sprint and Eagle motions to dismiss, Verizon filed 

its Update to Petition for Arbitration of Venzon Florida Inc. dated March 19, 2004 

(“Amended Petition”). MCI filed a response to the Amended Petition, as did a number of 

other parties. The Movants (some of whom also filed responses) filed motions to dismiss. 

These motions alleged various grounds for dismissal, including: (i) alleged procedural 

defects regarding the negotiations preceding the Amended Petition as well as the petition 

itself; (ii) alleged procedural defects and well as substantive concerns with the Amended 

Petition regarding the recent decision of the United States Court of Appeals for the District 

of Columbia Circuit in United States Telecom Association v. Federal Corn" ications 

Commission, Case No. 00-1012, decided March 2, 2004 ((‘USTA IT’); and (iii) the 

allegation that there has been no change of law because the FCC’s conditions on the 

merger between Bell Atlantic Corporation and GTE Corporation obligate Verizon to 

provide the UNEs and UNE combinations required in the UNE Remand Order and the 

Line Sharing Order until they, and orders issued in any subsequent proceedings, become 

final and non-appealable. 

In MU’S response to the Sprint and Eagle motions, MCI already has responded to 

many of the arguments raised by the Movants, and MCI incorporates its previous response 

herein by reference. For the reasons set forth in its initial response and below, the motions 
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to dismiss should be denied as they relate to Verizon’s Petition for arbitration with respect 

to the interconnection agreements between Verizon and MCI. 

ARGUMENT 

A. No Party Has Objected to the VerizodMCI Arbitration and No Party Has 
the Right to Do So 

As explained in MCI’s response to the Sprint and Eagle motions to dismiss, the 

Telecommunications Act of 1996 established a process for negotiation and arbitration that 

results in bilateral contracts between ILECs and CLECs. Although carriers have certain 

limited rights that permit them to oppose the approval of an interconnection agreement 

filed by third parties, 47 U.S.C. tj 252 (e)(2)(A), and to opt in to agreements negotiated by 

others, 47 U.S.C. 5 252(i), nothing in the Act permits a party to oppose a third parties’ 

negotiation and arbitration of interconnection agreements. No party has asserted that MCI 

and Verizon should not be permitted to proceed with their arbitration and no party would 

have standing to take such a position. 

A number of Movants assert procedural defenses to Verizon’s Amended Petition. 

As noted in MCI’s response to the Sprint and Eagle motions to dismiss, MCI does not 

dispute the right of other parties to raise such issues. But in MCI’s case, it believes that 

any procedural issues can be remedied quickly and should not prevent MCI and Verizon 

from moving forward. Other parties’ concems, based in some cases on their particular 

negotiations, should not impede MCI and Verizon from arbitrating their disputed issues. 
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B. The pending appeals of the USTA 11 decision should not delay this 
proceeding 

Movants raise two objections to the Verizon Petition based on USTA II. First, 

some Movants note that the court’s mandate has not issued and the decision may be subject 

to Supreme Court review. Even if the decision is not appealed, further proceedings would 

have to take place at the FCC before revised rules can be issued. While all this is true, as 

MCI noted in its initial brief, a number of provisions of the TRO are not affected by the 

pending appellate litigation. These provisions must be addressed in the parties’ 

interconnection agreements regardless of the outcome of the TRO litigation and doing so 

ought not to be delayed by that litigation. What is more, for much of the eight years since 

the Act was passed, appellate litigation has been pending that has had the potential to 

change existing relationships between parties. Moving forward has required that decisions 

be made even when it was uncertain how such litigation would be resolved, with the 

understanding that changes might have to be made once the final outcome was known. 

The TRO is currently effective and is likely to remain so for some time. MCI is prepared 

to move forward to incorporate changes based on the TRO, and to make additional changes 

in the event that USTA 11 becomes effective. 

The second USTA I1 attack is procedural. Some Movants assert that Verizon 

should not be permitted to amend its Petition after the arbitration window has closed to 

propose new language based on USTA Il. MCI agrees with Movants in part. As stated in 

MCI’s Response to the Amended Petition, because the USTA I1 mandate has not yet 

issued, incorporating language based on USTA II is not appropriate at this juncture. MCI 

has reserved the right to submit additional edits or changes as part of this proceeding in the 

event that USTA I1 becomes effective during the course of this proceeding. The parties’ 
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apparent disagreement on the current applicability of USTA II, however, is hardly a reason 

for the MCI-Verizon arbitration not to proceed. The issue of whether to incorporate 

language into the parties’ interconnection agreement based on USTA 11 can be addressed 

during the arbitration. 

C. The Bell Atlantic-GTE Merger Conditions Do Not Prevent the MCI- Verizon 
Arbitration 

Some Movants contend that the Bell Atlantic-GTE merger conditions require 

Verizon to continue providing the UNEs and UNE combinations that were ordered in the 

UNE Remand Order and the Line Sharing Order until those orders, and orders issued in 

any subsequent proceedings, become final and non-appealable. MCI agrees. Because the 

subsequent TRO proceedings have not yet resulted in a final and non-appealable order, 

Verizon must continue providing such elements and combinations. What must not be 

overlooked, however, is that in some respects the TRO imposes obligations on Verizon that 

go beyond the UNE Remand Order, and thus it cannot be disputed seriously that a change 

of law has taken place. Obviously, the merger conditions should not prevent the adoption 

of interconnection agreement language that imposes new and additional obligations on 

Verizon. Because that is so, the merger conditions do not prevent this arbitration from 

going forward. 

For the foregoing reasons, the Motions to Dismiss filed Movants should b e  denied. 

In the altemative, the Commission should deny Verizon’s request for a consolidated 

arbitration with respect to all CLECs and should proceed with arbitration proceedings for 

those CLECs, like MCI, that desire to go forward with the arbitration. 
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Respectfully submitted this 26'h day of 

(850)  222-0720 

and 

De O'Roark, Esq. 
MCI 
6 Concourse Parkway, Suite 600 
Atlanta, GA 30328 

Donna McNulty, Esq. 
MCI 
1203 Govemors Square Blvd, Suite 201 
Tallahassee, FL 32301-2960 

Attorneys for MCIrnetro Access Transmission 
Services, LLC, MCI WOUDCOM 
Communications, Inc., Metropolitan Fiber 
Systems of Florida, hc. ,  and Intermedia 
Communications Inc . 
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r CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served on the following 
parties by Hand Delivery (*) and/or U S .  Mail on this 2@ day of April, 2004. 

Lee Fordham, Esq." 
Office of General Counsel, Room 370 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahas see, FL 3 23 99-0 85 0 

Richard A. Chapkis, Esq. 
Verizon Florida Inc. 
P.O. Box 110, FLTC0717 
Tampa, FL 33 60 1-0 1 10 

Aaron M. Panner, Esq. 
Scott H. Angstreich, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C. 
S u m e r  Square 
1615 M Street, N.W., Suite 400 
Washington, DC 2003 6 

Vicki Kaufman, Esq. 
Joe McGlothlin, Esq. 
McWhirter, Reeves, McGlothlin, 
Davidson, Rief &L Bakas, P.A. 
117 S. Gadsden Street 
Tallahassee, FL. 32301 

Eagle Telecommunications, Inc. 
5020 Central Avenue 
St. Petersburg, FL 33707-1942 

Mr. Michael E. Britt 
LecStar Telecom, h c .  
4501 Circle 75 Parkway, Suite D-4200 
Atlanta, GA 30339-3025 

Donna McNulty, Esq. 
MCI 
1203 Governors Square Boulevard, Suite 20 1 
Tallahassee, FL 32301 -2960 

Ms. Martine Cadet 
Myatel Corporation 
P.O. Box 100106 
Ft. Lauderdale, FL 33130-0106 

Susan Masterton, Esq. 
Sprint Communications Company Limited 

Partnership 
P.O. Box 2214 
Tallahassee, Florida 323 16-2214 

W. Scott McCollough 
David Bolduc 
Stumpf, Craddock Law Firm 
1250 Capital of Texas Higway South 
Building One, Suite 420 
Austin, TX 78746 

Patrick Wiggins, Esq. 
Wiggins Law Firm 
P.O. Drawer 1657 
Tallahassee. FL 32302 / 

De O'Roark, Esq. 
MCJ 
6 Concourse Parkway, Suite 600 
Atlanta, GA 30328 


