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)
)

Dated: , 2004

CONFIDENTIALITY AGREEMENT

This Confidentiality Agreement (the “Agreement”) is entered into by and between

Florida Power & Light Company (“FPL”) and the undersigned parties (the “Parties” or a

“Party”) by and through their representative counsel. The Agreement shall govern the use of all

information that a Party deems confidential and produces in responding to discovery requests.

1. Applicability: The terms of this Agreement shall apply to:

(a)

(b)

all information found to be confidential by the Florida Public Service
Commission (“FPSC” or the “Commission”) pursuant to Section 25-22.006,
Florida Administrative Code (the “Confidentiality Rule”), and Section
366.093(3), Florida Statutes, and all other information, regardless of format, that a
Party to this Agreement designates confidential, whether pursuant to this
Agreement or the Confidentiality Rule, (collectively “Confidential Information”).
The term Highly Sensitive Information applies to a subset of Confidential
Information and refers to information that a responding Party claims is of such a
highly sensitive nature that allowing a Party to make copies of or notes regarding
such material or providing access to a Party or its employees would expose the
responding Party, or a person or entity to which the responding Party owes a duty

to protect the confidentiality of such materials, to an unreasonable risk of harm.




Reviewing Party:

A party to FPSC Docket No. 040206-El is a “Reviewing Party” to the extent that such

party receives or is provided access to material pursuant to this Agreement.

Obligation to Act in Good Faith:

(a)

(b)

()

()

By signing this Agreement, no Party accepts the validity of, or waives the right to
contest a claim of confidentiality on any grounds.

In the event that a Reviewing Party wishes to disclose Confidential Information to
any person to whom disclosure may not be authorized by this Confidentiality
Agreement, or wishes to have changed the designation of certain information or
material as protected by alleging, for example, that such information or material
has entered the public domain, such Reviewing Party shall first file and serve on
the Party asserting confidentiality written notice of such proposed disclosure or
request for change in designation, identifying with particularity each of the
protected materials with respect to which such a disclosure or change in
designation is proposed, the nature of such proposed disclosure or change in
designation, and the basis therefor.

The Parties agree to attempt to resolve any issues on an informal basis before
resorting to the provisions and procedures of the Confidentiality Rule. All Parties
agree to act reasonably and in good faith in claiming or questioning the claim of
confidentiality of information provided pursuant to this Agreement.

If the Parties are unable to informally resolve the matter, the Party asserting the
confidentiality of information or the particular designation of confidentiality shall

promptly seek a ruling from the FPSC. The Party asserting the information to be



non-confidential shall preserve the confidentiality of the information as provided
in this Agreement pending resolution of the matter by the FPSC or any

subsequent reviewing or appellate body or authority.

4, Procedure for Producing Confidential Information:

(a)

(b)

(©)

Any Party producing materials, including but not limited to documents or records
stored or encoded on a computer disk or other similar electronic storage medium,
in the above-referenced proceeding may designate that material or any portion of
it as Confidential Information pursuant to this Agreement by clearly labeling,
typing, or stamping on the face of the material “CONFIDENTIAL
INFORMATION PURSUANT TO AGREEMENT IN FPSC DOCKET NO.
040206-EI ” or words of similar import.

Any Party producing materials, including but not limited to documents or records
stored or encoded on a computer disk or other similar electronic storage medium,
in the above-referenced proceeding may designate that material or any portion of
it Highly Sensitive Information pursuant to this Agreement by clearly labeling,
typing, or stamping on the face of the material “HIGHLY SENSITIVE
INFORMATION PURSUANT TO AGREEMENT IN FPSC DOCKET NO.
040206-EL.”

Confidential Information shall not include any information or document contained
in the public files of the FPSC, the Federal Energy Regulatory Commission, or
any other federal or state agency unless an exception or exemption exists or is
granted. Unless an exception or exemption exists or is granted, Confidential

Information also shall not include documents or information which at the time of



or prior to disclosure in these proceedings is or was public knowledge or which
becomes public knowledge other than through disclosure in violation of this

Agreement.

5. Procedures applicable to Review of Confidential Information:

(a)

(b)

Except as otherwise provided in this Agreement, a Reviewing Party shall be
permitted access to Confidential Information only through its authorized
“Reviewing Representatives.” “Reviewing Representatives” of a Reviewing
Party may include its counsel of record in Docket No. 040206-EI and associated
attorneys, paralegals, economists, statisticians, consultants, expert witnesses, or
other persons employed or retained by the Reviewing Party and directly engaged
in these proceedings. The total number of Reviewing Representatives who may
be designated by a Party to have access to the Confidential Information shall not
exceed ten (10) without the express written permission of the Party providing the
Confidential Information.
Each Reviewing Representative who inspects the Confidential Information shall,
before such inspection, agree in writing to the following Acknowledgement, and
shall provide a copy of a signed Acknowledgement in the form of that attached to
this Agreement to counsel for the Party asserting confidentiality:

“I certify my understanding that the Confidential Information is

provided to me pursuant to the terms and restrictions of the

Confidentiality Agreement in Florida Public Service Commission

Docket No. 040206-EI, Florida Power & Light Company’s Petition

to Determine Need for Turkey Point Unit 5 Electrical Power Plant

(the “Agreement”), and that I have been given a copy of the

Agreement and have read the Agreement and agree to be bound by

it. I understand that the contents of the Confidential Information,

and my notes, memoranda, or any other form of information
regarding or derived from the Confidential Information, shall not




()

(d)

(e)

be disclosed to anyone other than in accordance with the

Agreement and shall be used only for the purpose of the

proceeding in Florida Public Service Commission Docket No.

040206-El. Provided, however, if the information contained in the

Confidential Information is publicly available or is obtained from

the independent sources, the understanding stated herein shall not

apply unless an exception or exemption exists or is granted.”
Except as otherwise provided in this Agreement, any Reviewing Representative
may disclose Confidential Information to any other Reviewing Representative,
provided that a copy of the Acknowledgement appended to this Agreement as
Appendix A signed by the Reviewing Representative is provided to counsel for
the Party asserting confidentiality before any such disclosure.
In the event that any Reviewing Representative to whom such Confidential
Information is disclosed ceases to be engaged in this proceeding, access to such
materials by such person shall be terminated. Any person who has agreed to the
Acknowledgement in Appendix A shall continue to be bound by the provisions of
this Agreement, even if no longer so engaged.
Except as otherwise provided in this Agreement, Confidential Information shall
be made available for inspection by Reviewing Representatives at a location
specified by the Party declaring such materials to be confidential between the
hours of 9:30 a.m. and 5:00 p.m., Monday through Friday (except holidays). The
materials may be reviewed only during the "reviewing period,"” which period shall
commence upon signing of this Agreement, and continue until conclusion of these
proceedings. As used in this paragraph, "conclusion of these proceedings" refers

to the exhaustion of available appeals, or the running of the time for the making of

such appeals, as provided by applicable law.



6.

(H)

Except as otherwise provided in this Agreement, Reviewing Representatives may
take handwritten notes regarding the Confidential Information made available for
inspection pursuant to paragraph 5(e), and, after such inspection, may designate
materials to be copied. Only one copy of the materials designated shall be
reproduced by the Party making such materials available for inspection. A Party
may reproduce Confidential Information only to the extent necessary to provide a
copy to Reviewing Representatives who have executed the Acknowledgement
appended to this Agreement as Appendix A. Each Party will maintain a copy

control log.

Special Procedures Applicable to Review of Highly Sensitive Information:

(2)

No copies shall be made of any Highly Sensitive Information and no notes shall
be made regarding Highly Sensitive Information except to the extent that such
information is necessary to replicate a Party’s analyses of non-Party competing
generation supply proposals and the Reviewing Party demonstrates that it has the
intention and capability to do so; Highly Sensitive Information shall be made
available for inspection only by the Reviewing Representatives of the Reviewing
Parties; provided, however, that, for purposes of access to Highly Sensitive
Information, “Reviewing Representatives” of a Reviewing Party may include its
counsel of record in Docket No. 040206-EI and associated attorneys, paralegals,
economists, statisticians, consultants, and expert witnesses retained by the
Reviewing Party and directly engaged in these proceedings, except to the extent
that the duties, responsibilities, or assignments of such individuals involve them

in any aspect of generation-related planning or management, including, but not



(b)

limited to, the development, construction, operation or maintenance of electric
generation facilities, the purchase, sale, or marketing of equipment, materials or
labor associated with the development, construction, or operation of electric
generation facilities, the purchase, sale, or marketing of electric energy or
capacity, the development, construction, operation, or maintenance of electric
transmission facilities that facilitate the flow of electric capacity or energy to or
from electric generation facilities, or the development construction, or operation
of facilities that interconnect electric generation facilities to gas pipelines. Further,
for purposes of access to Highly Sensitive Information, Reviewing
Representatives may not include persons employed by the Reviewing Party or its
affiliates. The total number of Reviewing Representatives who may be
designated by a Party to have access to the Highly Sensitive Information shall not
exceed two (2) without the express written permission of the Party providing the
Highly Sensitive Information.

If the Party asserting confidentiality believes that further protections should be
afforded with respect to the manner in which, or the Reviewing Representatives to
which, such materials are disclosed, such materials may be made available for
inspection by counsel for the Reviewing Party only, pending a determination of
the manner in which, and the Reviewing Representatives to which, such materials
will be disclosed pursuant to this Agreement, which determination shall be made
on a case-by-case basis, depending on the level of protection that may be
necessary to protect the responding Party, and any other person or entity to which

the responding Party owes a duty to protect the confidentiality of such materials,



()

from any unreasonable risk of harm that may result from disclosure of such
information.

In the event the Parties are unable to agree on the manner in which, and the
Reviewing Representatives to which, such materials will be disclosed, the Party
asserting confidentiality reserves its right to seek from the Commission a
protective order providing the level of protection for the Highly Sensitive

Information that the Party asserting confidentiality believes is required.

7. Protection of Confidential Information in General:

(a)

(b)

(c)

The Confidential Information provided or made available by a Party pursuant to
this Agreement shall remain the property of the Party who provided it.

All Confidential Information shall be made available to the Reviewing Parties and
their Reviewing Representatives solely for the purpose of the Party’s participation
in Docket No. 040206-El. Confidential Information or access to Confidential
Information may not be used in furtherance of any other purpose, including,
without limitation, (i) any other pending or potential proceeding involving any
claim, complaint, or other grievance of whatever nature, or (ii) any business
endeavor or competitive purpose of whatever nature.

The Confidential Information, as well as the Reviewing Party's notes,
memoranda, or any other information regarding, or derived from the Confidential
Information, are to be treated as confidential by the Reviewing Party and shall not
be disclosed or used by the Reviewing Party except as permitted and provided in
this Agreement. Information derived from or describing the Confidential

Information shall not be placed in the public or general files of the Reviewing



Party except in accordance with provisions of this Agreement. A Reviewing
Party must take all reasonable precautions to ensure that Confidential
Information, including handwritten notes and analyses made from protected
materials, are not viewed or taken by any person other than a Reviewing

Representative of the Party.

8. Terms and Termination:

(a)

(b)

(©)

This Agreement shall be effective from the date it is executed by the Parties until
all Confidential Information has been destroyed by the Party to whom it is
provided, or returned to the Party who provided it, or as to any information for
which a determination of confidential status has been sought, until the FPSC has
made a final adjudication as to the confidential status of the information.

Except for information for which the FPSC has issued a final order holding that
the information is not granted confidential status, each Party’s obligation not to
disclose Confidential Information continues unless or until the information is
otherwise publicly disclosed in a manner not in violation of this Agreement and
the information is not otherwise protected. The continuing obligation not to
disclose of each Party and each person who has been granted access to
Confidential Information under the terms of this Agreement, shall survive the
expiration of this Agreement.

All Confidential Information as well as the Reviewing Party's notes, memoranda,
or any other information regarding, or derived from the Confidential Information,
shall be returned to the Party who provided or it shall be certified to that Party that

it has been destroyed no later than 45 days after the date the FPSC issues its final




decision or order in this proceeding, unless any decision of the FPSC in Docket
No. 040602-EI is appealed, in which case the Agreement shall continue until all
appellate review is completed. At the end of the term of this Agreement, or
before, each Party shall either return all Confidential Information as well as the
Reviewing Party's notes, memoranda, or any other information regarding, or
derived from the Confidential Information, remaining in its possession to the
Party from whom it was obtained or, alternatively, certify in writing to said Party
that all Confidential Information has been destroyed.
9. Remedies.
Each Party agrees that: (i) divulgence or unauthorized use of Confidential Information could
damage the owner of the information; (ii) the amount of resulting damages could be difficult
to ascertain; (iii) the owner of the information may not reasonably or adequately be
compensated for the loss of such information in damages alone; and (iv) the owner of the
information shall be entitled to injunctive or other equitable relief to prevent or remedy a
breach of this Agreement or any part of it. In any action to enforce the provisions of this
Agreement, the prevailing Party shall be entitled to any and all costs and attorneys’ fees
incurred in that action. Furthermore, nothing herein is intended to restrict any remedies
available to the owner of Confidential Information for the unauthorized disclosure,
dissemination or release of proprietary information by any of the Parties to this Agreement.
This Agreement shall be interpreted, governed, and construed under the laws of the State of

Florida.

10. Authority.

10



The undersigned counsel acknowledge and represent that they have actual authority to enter
into this Agreement on behalf of their respective clients.

11. Modifications.
This Agreement may be modified only in writing and only upon the mutual consent of the

Parties to the modification.
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Dated this day of April 2004.

Counsel for [insert company’s name])

Counsel for Florida Power & Light Company
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APPENDIX A

NON-DISCLOSURE ACKNOWLEDGEMENT

I certify my understanding that the Confidential Information is provided to me
pursuant to the terms and restrictions of the Confidentiality Agreement in Florida Public
Service Commission Docket No. 040206-EI, Florida Power & Light Company’s Petition
to Determine Need for Turkey Point Unit 5 Electrical Power Plant, and that I have been
given a copy of the Confidentiality Agreement and have read the Agreement and agree to
be bound by it. I understand that the contents of the Confidential Information, and my
notes, memoranda, or any other form of information regarding or derived from the
Confidential Information, shall not be disclosed to anyone other than in accordance with
the Agreement and shall be used only for the purpose of the proceeding in Florida Public
Service Commission Docket No. 040206-EI. Provided, however, if the information
contained in the Confidential Information is publicly available or is obtained from the
independent sources, the understanding stated herein shall not apply unless an exception
or exemption exists or is granted.
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