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ADVANCE \r25James ADVANCE \r0A. McGee
ADVANCE \r25ASSOCIATE GENERAL COUNSEL

ADVANCE \r25PROGRESS ENERGY SERVICE COMPANY, LLC

May 6, 2004

VIA ELECTRONIC FILING

Ms. Blanca S. Bayó, Director

Division of the Commission Clerk

   and Administrative Services

Florida Public Service Commission

2540 Shumard Oak Boulevard

Tallahassee, Florida  32399-0850

   Re:
Docket No. 040206-EI

Dear Ms. Bayó:

Enclosed for filing in the subject docket on behalf of Progress Ventures, Inc., is its Motion for Protective Order.

Please acknowledge your receipt of the above filing as provided in the Commission’s electronic filing procedures.  Thank you for your assistance in this matter.

Very truly yours,

s/  James A. McGee

JAM/scc

Enclosures

cc:
Parties of record

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION



In re:  Florida Power & Light’s Petition to Determine Need for Turkey Point Unit 5 Electrical Power Plant.






Docket No. 040206-EI

Submitted for filing:

May 6, 2004

PROGRESS VENTURES, INC.’S
MOTION FOR PROTECTIVE ORDER

Progress Ventures, Inc. (“PVI”), pursuant to Section 366.093, F.S., and Rule 25-22.006, F.A.C., hereby moves the Florida Public Service Commission ("Commission") for a protective order limiting disclosure of the bid proposal submitted by PVI in response to the Request For Proposals (“RFP”) issued by Florida Power & Light Company ("FPL") in accordance with the provisions of the Confidentiality Agreement proposed by FPL and attached hereto as Exhibit A.  The bid proposals of PVI and other respondents to the RFP are currently sought by Calpine Energy Services, L.P. (“Calpine”) through its First Request for Production of Document propounded upon FPL in this proceeding.

Need to Protect PVI’s Bid Proposal


PVI’s bid proposal contains highly sensitive proprietary confidential business information.  Specifically, the bid proposal includes trade secrets as defined in Section 812.081, F.S., highly proprietary technology descriptions, and technical/patented information owned and used by PVI in its business ventures throughout the world.  PVI will suffer irreparable harm if this information is disclosed without suitable safeguards to Calpine, who is a competitor of PVI..  Disclosure of PVI’s bid proposal would be highly prejudicial and would give Calpine an unfair competitive advantage in any future request for proposals. 


As a result, the production of PVI’s bid proposal requested by Calpine will cause irreparable harm to PVI and its competitive business interests absent suitable limitations restricting disclosure to and access by Calpine.  The Confidentiality Agreement proposed by FPL provides such limitations on disclosure and access in a manner which fairly and reasonably balances the need to protect the highly sensitive information in PVI bid proposal against Calpine’s interest in using this and other bid proposals to replicate FPL’s evaluation of the proposals through computer simulation models. 


In FPL’s recent companion need cases for its Martin and Manatee power plants, Docket Nos. 020262-EI and 020263-EI, respectively, PVI filed a non-party motion for protective order in response to a similar production request for the bid responses to FPL’s RFPs.  As grounds for its requested protective order, that motion alleged the confidentiality agreement FPL proposed to employ in conjunction with producing the bid proposals was wholly inadequate to protect the interests of non-party RFP respondents such as PVI.  The Commission granted PVI’s motion for protective order in Order No. PSC-02-0611-PCO-EI, issued in each of FPL’s two dockets.


Had the Confidentiality Agreement now proposed by FPL been utilized in the prior need cases, PVI would not have needed to file its motion for protective order in those cases.  The fact that PVI, through this motion, has not only found it unnecessary to object to the Confidentiality Agreement, but in fact endorses and supports the Agreement as the means to protect the sensitive information in PVI’s bid response is a testament to the appropriateness of the proposed Confidentiality Agreement. 


PVI therefore seeks a protective order from the Prehearing Officer that requires Calpine to adhere to conditions substantially similar to the provisions contained in FPL’s proposed Confidentiality Agreement regarding access to PVI’s bid proposal, or that requires Calpine to execute the Agreement as a condition upon its receipt of the bid proposal.

PVI’s Standing as a Non-Party

PVI has standing as a non-party to seek a protective order limiting disclosure of its confidential bid information to Calpine in these proceedings.  Commission Rule 25-22.006(6)(a), F.A.C., provides that in a formal proceeding before the Commission “. . . any utility or other person may request a protective order protecting proprietary confidential business information from discovery.” (Emphasis supplied.)  The same terminology, “a utility or other person”, is used in Section 366.093, F.S., under which authority the Commission’s confidentiality rule was adopted.  Section 366.093 also includes the following within the definition of “proprietary confidential business information”:

(e) information relating to competitive interests, the disclosure of which would impair the competitive business of the provider of the information. (Emphasis supplied.)


Thus, Section 366.093 and the Commission’s confidentiality rule adopted under its authority offer protection to the provider of confidential information, irrespective of whether or not that provider is a party.  It is clear, therefore, that PVI has standing to protect its confidential information that may be provided to intervenors, including Calpine, who competes directly with PVI in the wholesale power markets.

Miscellaneous


The undersigned counsel has been authorized by counsel for FPL to represent that FPL supports the relief request in this motion, and believes that this motion will be opposed by Calpine.  

Prayer for Relief


WHEREFORE, PVI requests that its motion for protective order be granted as requested herein, and that the production of PVI’s bid proposal be conditioned upon Calpine’s execution of the Confidentiality Agreement, or upon provisions established in a protective order issued by the Prehearing Officer that govern disclosure to and access by Calpine which are substantially similar to those set forth in the Confidentiality Agreement.


Respectfully submitted,


_s/  James A. McGee_________________



James A. McGee



Associate General Counsel



Progress Energy Service Company, LLC



Post Office Box 14042



St. Petersburg, Florida  33733-4042



Telephone: 727-820-5184



Facsimile:  727-820-5519



Email: james.mcgee@pgnmail.com


Attorney for



Progress Ventures, Inc.

ADVANCE \d 7"CERTIFICATE OF SERVICE


I HEREBY CERTIFY that a true copy of the foregoing has been furnished to the following individuals by electronic mail this 6th day of May, 2004.


ADVANCE \u 3"


ADVANCE \u 3"

	Jon C. Moyle, Esquire

Cathy M. Sellers, Esquire

118 North Gadsden Street

Tallahassee, FL 32301


	R. Wade Litchfield, Esquire

Natalie F. Smith, Esquire

Florida Power & Light Company

700 Universe Blvd.

Juno Beach, FL 33408-0420











______s/  James A. McGee________










Attorney
�
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