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 SEQ CHAPTER \h \r 1FLORIDA POWER & LIGHT COMPANY’S

MOTION TO COMPEL ANSWERS TO INTERROGATORIES AND

PRODUCTION OF DOCUMENTS BY CALPINE ENERGY SERVICES, L.P.


Florida Power & Light Company (“FPL”), pursuant to Rules 28-106.206 and 28-106.303 of the Florida Administrative Code and Florida Rules of Civil Procedure 1.280, 1.340, 1.350 and 1.380, moves to compel Calpine Energy Services, L.P. (“Calpine”) to respond to FPL’s First Set of Requests for Production of Documents (Nos. 1-20) (“Requests for Production”), a copy of which is attached as Exhibit A, FPL’s First Set of Interrogatories (Nos. 1-50) (“Interrogatories”), and FPL’s First Request for Admissions (Nos. 1-26), a copy of which is attached as Exhibit B (collectively “the First Set of Discovery”).  The grounds for this motion are as follows:

1. 
On April 16, 2004, Calpine, a non-party at that time, propounded on FPL its First Request for Production of Documents (Nos. 1-71) and First Set of Interrogatories (Nos. 1-19).
  FPL had delayed serving Calpine with discovery until it was granted party status, but decided to serve the discovery on Calpine then reach agreement with Calpine as to the time for responding to discovery.  

2.  
On April 23, 2004, FPL served its First Request for Production of Documents and First Set of Interrogatories on Calpine.  The purpose of the discovery was: 1) to obtain any documents or information that supports or contradicts the assertions set forth in Calpine’s Petition to Intervene, dated March 31, 2004, in the present action; 2) to obtain any documents or information related to Calpine’s issues in the case, as reflected in or suggested in Calpine’s Petition to Intervene; 3) to obtain any documents or information related to Calpine’s witnesses, if any; and 4) to determine generally the evidence and materials upon which Calpine intends to rely on.  FPL served its First Requests for Admission on Calpine on April 30, 2004.  


3.
FPL entered into discussions with Calpine in an attempt to reach a mutual accommodation for the time for responding to discovery. In the mean time, Calpine served its objections to FPL’s First Set of Discovery on FPL (attached).  FPL was advised that Calpine expected FPL’s responses on the twentieth day from service as called for in the Order Establishing Procedure in this docket, ignoring the fact that Calpine was not yet a party at the time it served discovery.  In return, Calpine would only state that it “might” respond to FPL’s discovery.     


4.
FPL’s position remains that it believes the time for FPL to Calpine’s discovery begins to run from the date Calpine was granted intervention, or April 28, 2004. Still, as an accommodation to Calpine, and despite the fact that Calpine impermissibly served discovery as a non-party on FPL, FPL is providing answers to Calpine’s interrogatories within twenty days from the date such discovery was served.  Further, FPL expects to have available for Calpine’s review most, if not all, documents requested that are not otherwise subject to FPL’s objections or subject to motions for protective order filed in this docket.     



5.
However, FPL has no confidence that it can obtain any commitment from Calpine that it will respond to FPL’s discovery, particularly now that FPL has accommodated Calpine with respect to its discovery.  Thus, in the interest of time, FPL requests that the Commission compel Calpine to respond to FPL’s discovery.  Notwithstanding FPL’s accommodation to Calpine with respect to the timeline for responding to discovery, FPL is acceptable to the clock running on Calpine’s discovery as of the date it was granted intervention.  FPL respectfully requests the Commission to order Calpine to serve specific objections to FPL’s Requests for Production and Interrogatories by May 8, 2004 (at this point, Calpine’s objections served on FPL are only general objections), or waive the right to file such objections, and to respond to FPL’s Requests for Production and Interrogatories by May 18, 2004.   Further, FPL requests that the Commission order Calpine to Respond to FPL’s First Request for Admissions by May 20, 2004.  


6.
With respect to Calpine’s objections made to FPL’s First Set of Interrogatories and First Request for Production, FPL asks the Commission to confirm that service was effective on Calpine and overrule Calpine’s objections on these grounds.  Calpine’s objections state “FPL’s discovery was not properly served and thus need not be answered” and amount to a “legal nullity” for two reasons: 1) Calpine states FPL’s discovery is a legal nullity because Susan F. Clark, Esq., signed the discovery for FPL, but yet she has not entered a notice of appearance in this case; and 2) Calpine asserts FPL’s discovery is a legal nullity because Ms. Clark signed the discovery on behalf of at least one attorney who is not a member of the Florida Bar, R. Wade Litchfield.    


7.
Calpine cited no legal rule or precedent for the first of its grounds for not responding to FPL’s discovery -- that Susan Clark cannot sign discovery until she enters a notice of appearance in this case.  FPL has located no legal rule or precedent that supports the contention that signing and serving discovery as an agent for counsel of record constitutes an “appearance” in the case for which a notice of appearance must be filed.  Regardless, Jon Moyle, Jr., counsel for Calpine had actual notice of Ms. Clark’s representation of FPL in this docket, as evidenced by the fact that Mr. Moyle contacted Ms. Clark by phone the week of April 5, 2004, in relation to the need case.  When Ms. Clark met with Mr. Moyle on April 13, 2004, she learned that Mr. Moyle had contacted her to inquire whether FPL would be amenable to rescheduling the hearing in this docket.  FPL requests that the Commission overrule Calpine’s first objection to FPL’s Requests and Interrogatories as a legal nullity.


8.
Calpine’s second assertion is that FPL’s First Set of Interrogatories and First Requests for Production are a legal nullity because R. Wade Litchfield is not a member of the Florida Bar and has not been granted status as a qualified representative in this proceeding.  On March 10, 2004, the Commission entered Order No. PSC-04-0281-FOF-OT, Docket No. 040064-OT, authorizing R. Wade Litchfield qualified representative status to appear on behalf of FPL in any undocketed or docketed matter opened by January 31, 2005.  FPL requests that the Commission overrule Calpine’s objection that FPL’s discovery is a legal nullity because R. Wade Litchfield is qualified representative for FPL in this docket.  


9.
Although Calpine has not served objections to FPL’s First Requests for Admission, Calpine has indicated that it objects to such requests on similar grounds.  Counsel for Calpine has questioned the validity of FPL’s discovery on grounds that Lynne Adams, FPL Manager of Regulatory Issues, signed the Requests for Admission as agent for R. Wade Litchfield.  FPL requests that the Commission confirm that such Requests for Admission were properly served.  



10. 
FPL requires the discovery sought from Calpine so that it may evaluate and anticipate Calpine’s challenges to FPL’s Petition to Determine Need for Turkey Point Unit 5. Calpine has not filed a direct case, nor has it indicated to FPL whether it intends to call any witnesses in the case.  FPL’s only insight into Calpine’s challenge to FPL’s Petition is Calpine’s Petition to Intervene and the written discovery Calpine has served on FPL.  FPL is entitled to Calpine’s responses to FPL’s written discovery, and requires it to prepare for the hearing in this case.  Parties naturally need to know what information supports or contradicts their adversaries’ position, background on their adversaries’ witnesses, and what information their adversaries will rely upon at trial.  See generally, Elkins v. Syken, 672 So.2d 517, 522 (Fla. 1996).  FPL is also entitled to documents or information upon which Calpine intends to rely in the present action. 

11.
Please note that FPL expects that Calpine will continue to resist discovery, and will ask for reconsideration of any prehearing order compelling discovery.  Therefore, on Tuesday, May 4, 2004, FPL re-served to Calpine its entire First Set of Discovery, signed by Charles A. Guyton, counsel for FPL in this docket, and filed notices of reserving discovery in this docket.  FPL did so as an added precaution and in an attempt to remove any opportunity for Calpine to attempt to deflect discovery on these grounds.  FPL submits such reservice was only to help ensure that Calpine does not keep this ball in the air past the discovery cut-off date of May 26, 2004, and not because FPL believes there is merit to Calpine’s claims.  

Conclusion


There is no reasonable basis for Calpine’s objections to FPL’s First Set of Discovery.  Accordingly, FPL seeks an order compelling Calpine to produce the documents requested in FPL’s First Request for Production and an order compelling Calpine to answer FPL’s First Set of Interrogatories and First Requests for Admission. 


FPL represents that Calpine has indicated it will oppose FPL’s Motion to Compel.  FPL is open to further discussion with Calpine to attempt to resolve the aforementioned issues, but FPL believes it must file this Motion to Compel in the interest of time.

Time is of the utmost concern in the present proceeding.  Therefore, FPL respectfully requests expedited treatment of this Motion to Compel.  Finally, FPL reserves the right to supplement this Motion pending Calpine’s filing of specific objections due May 8, 2004, and pending Calpine’s discovery responses due to be filed May 18, 2004.

Certificate of Counsel


Counsel for FPL, Charles A. Guyton, Esq., certifies that he has consulted with Counsel for Calpine in an attempt to resolve the issues raised in this Motion, but that counsel were unable to agree.

Respectfully submitted this 6th of May, 2004.

	R. Wade Litchfield, Senior Attorney


Natalie F. Smith, Esq.
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By: ______________________________

Charles A. Guyton, Esquire

Fla. Bar No.: 0398039

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of Florida Power & Light Company’s Motion to Compel has been furnished by hand delivery (*) and by United States Mail this 6th day of May, 2004, to the following: 
	Jennifer Brubaker, Esq.*

Senior Attorney

Florida Public Service Commission

Gerald L. Gunter Building

2540 Shumard Oak Boulevard

Tallahassee, Florida  32399-0850


	Black & Veatch Corporation (KS)
Myron Rollins
11401 Lamar Avenue
Overland Park, KS 66211




	Department of Community Affairs
Paul Darst
Strategic Planning
2555 Shumard Oak Blvd.
Tallahassee, FL 32399-2100



	Department of Environmental Protection

(Siting) 
Buck Oven
Siting Coordination Office
2600 Blairstone Road, MS 48
Tallahassee, FL 32301




	Jon C. Moyle, Jr., Esq.*

Cathy M. Sellers, Esq.

Moyle Flanigan Katz Raymond &  

 Sheehan, P.A.

The Perkins House

118 North Gadsden Street

Tallahassee, FL  32301


	Bruce May, Esquire

Holland & Knight LLP

P. O. Drawer 810

Tallahassee, FL  32302-0810


By: _________________________

Charles A. Guyton, Esquire

Fla. Bar No.: 0398039 

� 	The title to Calpine’s First Set of Interrogatories incorrectly states “(1-18).”  In fact, there are 19 interrogatories in Calpine’s First Set.  
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