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 FLORIDA POWER & LIGHT COMPANY’S MOTION FOR PROTECTIVE ORDER REGARDING CALPINE ENERGY SERVICES, L.P.’S FIRST REQUEST FOR 

PRODUCTION OF DOCUMENTS (NOS. 1-71)

Pursuant to Section 366.093, Florida Statutes,
 and Rules 25-22.006(6), 28-106.204 and 28-106.206, Florida Administrative Code,
 Florida Power & Light Company (AFPL@) moves the Florida Public Service Commission (the “PSC” or the “Commission”) for a protective order: 1) prohibiting discovery by Calpine Energy Services, L.P. (“Calpine”) of certain confidential, proprietary business information and trade secrets of FPL and of third-party vendors; 2) requiring FPL to disclose bid information only to the extent necessary to permit Calpine to replicate FPL’s evaluation of bids and only after Calpine demonstrates to FPL an intention and the capability to use the information solely for the purpose of replicating FPL’s bid evaluation; and 3) approving the attached confidentiality agreement to govern the use of and access to all confidential information that a party deems confidential and produces in response to discovery requests in this proceeding.  FPL further respectfully requests that the Prehearing Officer expedite consideration of this Motion.  In support, FPL states:

Background

1.
FPL submitted its Petition to Determine Need for an electrical power plant on March 8, 2004, along with supporting documentation, including the pre-filed testimony of its witnesses.  On March 31, 2004, Calpine filed a Petition to Intervene as a party to this proceeding.  The date by which any intervenor was to have filed testimony was April 12, 2004.  As of the date of filing of this Motion no testimony has been filed other than that submitted by FPL on March 8, 2004. 

2. On April 16, 2004, Calpine, a non-party at that time, propounded on FPL its First Request for Production of Documents (Nos. 1-71) [Attached as Exhibit A to this Motion for Protective Order (“Motion”)] and First Set of Interrogatories (Nos. 1-19).
  FPL timely objected to certain of Calpine’s discovery requests, including those at issue in this Motion, on a number of grounds.  See FPL’s Objections to Calpine’s First Request for Production of Documents (Nos. 1-71) and First Set of Interrogatories (Nos. 1-18) [Attached as Exhibit B to this Motion] and FPL’s Supplemental Objections to Calpine’s First Request for Production of Documents (Nos. 1-71) and First Set of Interrogatories (Nos. 1-18) [Attached as Exhibit C to this Motion].  

3. Despite the fact that Calpine impermissibly served discovery as a non-party on FPL, FPL is providing answers to Calpine’s interrogatories within twenty days from the date such discovery was served, and likewise expects to have available for Calpine’s review most, if not all, documents requested that are not otherwise subject to FPL’s objections.  However, FPL finds it necessary to seek a protective order with respect to certain of Calpine’s discovery requests to the extent those requests seek highly commercially sensitive and confidential proprietary business information, including information that contain or constitute FPL trade secrets, is proprietary and confidential to FPL and/or third parties, and/or is subject to obligations of non-disclosure to third-party vendors.  The disclosure of such commercially and contractually sensitive data would cause irreparable harm to FPL’s business interests, FPL’s customers and in some cases third parties.      

4. As a general matter, FPL asserts that most discovery requests by Calpine for which FPL seeks an order prohibiting discovery are requests by Calpine for information that is irrelevant to this need determination proceeding.  Instead of seeking information that is relevant to the issues in this proceeding, many of Calpine’s requests amount to nothing more than competitive intelligence gathering in the guise of discovery and the Commission should not allow it.    

5. There are three categories of confidential data with respect to which FPL seeks a protective order.  First, numerous of Calpine’s discovery requests ask FPL to divulge competitively sensitive, confidential, proprietary business information related to its contracts and negotiations with third-party vendors.  As an example of the numerous discovery requests seeking contracts and information about FPL’s negotiations with third-party vendors, Calpine’s Request No. 51 states: 

Please provide all documents, including any contractual arrangements, between you and any supplier of combustion turbines for FPL’s Turkey Point Unit 5.

Similarly, Request No. 53 provides:

Please provide all documents, including any contractual arrangements, exchanged between you and any supplier of turbine generators to provide turbine generators for FPL’s Turkey Point Unit 5.  

Request No. 55 states:

Please provide all documents, including any contractual arrangements, exchanged between you and any entity for the provision of engineering services for FPL’s Turkey Point Unit 5.  

For purposes of this motion, FPL refers to competitively sensitive, confidential, proprietary business information related to FPL’s contracts and negotiations with third-party vendors as “Vendor Contract Data.” Such information is proprietary and highly sensitive data both to FPL and to its third-party vendors.  To the extent Calpine seeks Vendor Contract Data in its First Request for Production of Documents, Request Nos. 10-14, 30, 33, 36-38, 45, 47, 49-60, 62-63 and 66, FPL requests the Commission to enter a protective order prohibiting discovery by Calpine of such Vendor Contract Data.      

6. The second category of information FPL seeks to protect from discovery through this Motion is FPL’s commercially sensitive information that contains or constitutes trade secrets and which is confidential, proprietary business information to FPL irrespective of any obligation to third parties.  Examples of requests for such information by Calpine include: 

Request No. 12 seeks:

Any and all documents reflecting the heat rates, either guaranteed or projected, for the steam turbines to be used at Turkey Point Unit 5.  

Further, Calpine’s Request No. 41 solicits:

Strategic plans for the past five years developed by FPL’s Power Generation Department referenced on page 2 of Mr. Silva’s testimony.

Also, Calpine’s Request No. 14 requests:

Any and all documents reflecting operating characteristics, including guaranteed or projected performance, of the heat recovery steam generators to be used at Turkey Point Unit 5.

For purposes of this motion, FPL refers to commercially sensitive information that contains or constitutes trade secrets and which is confidential, proprietary business information to FPL as “FPL Competitive Data.”  To the extent Calpine seeks FPL Competitive Data in its First Request for Production of Documents, Request Nos. 3, 8-14, 18-20, 30, 33, 35-38, 41-42, 45-46, 49-60, 62-64 and 66, FPL requests the Commission to enter a protective order prohibiting discovery by Calpine of such FPL Competitive Data.

7.
The third category of documents with respect to which FPL seeks a protective order is bid data received in response to FPL’s 2003 Request for Proposals “RFP.”  The responses to numerous of Calpine’s Requests for Production would require FPL to disclose competitively sensitive, proprietary, confidential business information included in the proposals FPL received from bidders, including Calpine, in response to its 2003 RFP.  For example:

Calpine’s Request No. 21 seeks:

All documents exchanged between you and third parties, including bidders, related to the bid process or the RFP.  

Calpine’s Request No. 29 solicits:

All documents reflecting the costs and operating characteristics for each bid as referenced in your pre-filed testimony.  

Calpine’s Request No. 23 seeks:

All documents reflecting your evaluation of the bids received during the bid process and the criteria used to evaluate bids.  

For purposes of this motion, FPL refers to competitively sensitive, confidential, proprietary business information related to proposals received in response to FPL’s 2003 RFP as “Highly Sensitive Bid Data.”  To the extent Calpine seeks Highly Sensitive Bid Data in its First Request for Production of Documents, including Calpine Request Nos. 3, 6-8, 18-24, 26, 28-29,and 39, FPL requests the Commission to enter a protective order requiring FPL to disclose Highly Sensitive Bid Data only to the extent necessary to permit Calpine to replicate FPL’s evaluation of bids and only after Calpine demonstrates to FPL an intention and the capability to use the information solely for the purpose of replicating FPL’s bid evaluation.  Otherwise, Calpine’s request for this information should be considered nothing more than a “risk free” attempt to obtain competitive intelligence on some of its competitors -- “risk free” because the other bidders are not intervenors in the case and have not asked for Calpine’s bid information.   
Legal Standard

8.
Rules 25-22.006(6)(a) and (b) allow the Commission to grant protective orders in accordance with Rule 1.280, Florida Rules of Civil Procedure.  Rule 1.280 authorizes a tribunal to grant motions for protective order to the person from whom discovery is sought for good cause shown.  Subsection (c)(1) of that rule authorizes a tribunal to order, on good cause shown, “that the discovery not be had.”  Also, subsection Rule 1.280(c)(2), Florida Rules of Civil Procedure, authorizes a tribunal to order “that the discovery may be had only on specified terms and conditions.”  In addition, subsection (c)(7) of Rule 1.280 authorizes a tribunal to issue protective orders to prevent disclosure of trade secrets or other confidential commercial information.  
9.
When ruling on a motion for protective order involving commercial information, a two-part test is used to decide if the information is discoverable.  First, the movant must demonstrate that the information sought is confidential commercial information.  See, e.g., Order No. PSC-04-0157-PCO-EI, Docket No. 031033-EI (issued Feb. 16, 2004), Order No. PSC-02-1673-PCO-EI, Docket No. 020953-EI (issued Nov. 27, 2002); Order No. PSC-00-0291-PCO-EU, Docket No. 991462-EU (issued Feb. 11, 2000); Kavanaugh v. Stump, 592 So. 2d 1231, 1232-3 (Fla. 5th DCA 1992); Inrecon v. The Village Homes at Country Walk, 644 So. 2d 103, 105 (Fla. 3d DCA 1994); Rare Coin-It v. I.J.E., Inc., 625 So. 2d 1277 (Fla. 3d DCA 1993).  If the information sought to be protected is confidential, the burden then shifts to the propounding party to establish that its need for the information outweighs the countervailing interest in withholding production.  See, e.g., Order No. PSC-04-0157-PCO-EI, Docket No. 031033-EI (issued Feb. 16, 2004), Order No. PSC-02-1673-PCO-EI, Docket No. 020953-EI (issued Nov. 27, 2002); Order No. PSC-00-0291-PCO-EU, Docket No. 991462-EU (issued Feb. 11, 2000); Inrecon, supra, at 105; Rare-Coin-It, supra, at 1277; Higgs v. Kampgrounds of America, 526 So. 2d 980, 981 (Fla. 3rd DCA 1988); Eastern Cement Corp. v. Dep’t of Envt’l Prot., 512 So. 2d 264, 265-66 (Fla. 1st DCA 1987).  A tribunal has broad discretion in balancing the competing interests of the parties.  See Fortune Personnel Agency of Ft. Lauderdale, Inc. v. Sun Tech Inc. of South Florida, 423 So. 2d 545, 547 (Fla. 4th DCA 1982); Inrecon at 105. 

Vendor Contract Data

10.
To the extent the discovery requests referenced in paragraph 5 above seek copies of FPL’s negotiated contracts with third-party vendors, including documents containing the pricing, terms and conditions of sale to FPL and documents reflecting any negotiations surrounding such contracts, FPL requests a protective order prohibiting discovery by Calpine of such Vendor Contract Data.  Vendor Contract Data is highly commercially sensitive and confidential proprietary business information for which FPL owes an obligation of non-disclosure to third party vendors. Vendor Contract Data is confidential, proprietary business information both to FPL and its third-party vendors within the meaning of Section 366.093(3)(d) and (e).  Certain Vendor Contract Data consists of or contains trade secret information within the meaning of Section 812.081(c).
  The disclosure of this information would cause irreparable harm to FPL’s and the third-party vendor’s competitive business interests and would impair FPL’s ability to contract on favorable terms, to the detriment of FPL’s customers. 
11.
Before withdrawing from FPL’s last need proceeding involving Martin Unit 8 and Manatee Unit 3, Calpine had requested much of the same commercially sensitive information.  FPL and its vendors had refused to allow Calpine access to such material. Vendors’ positions on this subject have not changed. The counterparties to contracts and negotiations with FPL have required FPL to sign non-disclosure agreements regarding the negotiations and/or the terms and conditions of the contracts, or have included non-disclosure provisions in the contractual agreements themselves.
12.
Consistent with its obligations under such agreements, FPL has contacted each vendor/counterparty indicating that Calpine has obtained leave to intervene in this proceeding and notifying the counterparties that Calpine is seeking discovery of FPL’s negotiations and contracts with its existing and prospective vendors, including information that is contractually deemed to be confidential, proprietary, commercially sensitive information, and subject to obligations of non-disclosure.  FPL asked the vendors whether they would consent to FPL providing Calpine or any of its agents or representatives access to these documents subject to confidentiality agreement.  Each of the vendors indicated that it would not waive the non-disclosure provision with respect to allowing Calpine access to any of this commercially sensitive information and several of these vendors have submitted affidavits in support of FPL’s Motion.  [See Exhibit D to this Motion, which consists of affidavits of FPL’s major equipment vendors].  

13.
The disclosure of Vendor Contract Data to Calpine would seriously injure FPL, FPL’s customers and FPL’s relationships with its equipment vendors.  Disclosure of the terms and conditions, including pricing, that vendors have provided or offered to provide FPL would impair the vendors’ own competitive positions in future negotiations with Calpine. Moreover, the disclosure of such terms and pricing will have a chilling effect on vendors’ willingness to offer FPL favorable terms and pricing in the future, to the detriment of FPL’s customers.  [See Exhibit E to this Motion, which is the affidavit of David N. Hicks, FPL’s Director of Project Management].   
14.
Calpine did not submit a preliminary list of issues in this case, but in its Petition to Intervene had included a plethora of supposed issues in this need determination proceeding, most of which revolve around current issue number 5 in Staff’s proposed list of issues:  “Whether FPL satisfied the requirements of Rule 25-22.082, Florida Administrative Code, "Selection of Generating Capacity"?”  But rather than focusing on the Calpine issues that are subsumed within this issue, the bulk of Calpine’s discovery requests in its First Request for Production of Documents solicit competitive intelligence related to FPL third-party vendor agreements and negotiations, a fact indicative of what FPL suspects is Calpine’s true intent and purpose in this docket.
15.
Such information, Calpine will assert, relates to issues raised by Calpine in its Petition to Intervene, which though stated in various ways, essentially amount to the following two questions: 1) whether FPL has underestimated the cost to construct Turkey Point Unit 5; and 2) what protections do customers have in the event the cost to construct Turkey Point Unit 5 exceeds the estimate of $580.3 million?  
Neither of these questions, whether or not accepted as issues in this proceeding, should serve as a basis to permit Calpine to conduct the “competitive discovery” it has served on FPL.
16.
To the extent Calpine seeks to inject into this need proceeding a pre-prudence review of the costs of FPL’s proposed generating unit, the Commission rejected the idea that need determination proceedings should include a prudence review if a utility self-build generation alternative is selected as the most cost-effective alternative as a result of the RFP process.  See Docket No. 020398. The Commission has long maintained that a need determination proceeding is not a cost recovery proceeding.  Recognizing this, but desiring to ensure that utilities do not understate the total cost estimate for their self-build option for purposes of the RFP and need determination process, then later seek recovery of cost overruns, the Commission amended subsection (15) of Rule 25-22.082 (the “Bid Rule”)), to provide in relevant part:

If the public utility selects a self-build option, costs in addition to those identified in the need determination proceeding shall not be recoverable unless the utility can demonstrate that such costs were prudently incurred and due to extraordinary circumstance.  

17.
The Bid Rule’s purpose is to protect customers, not to enhance the competitive position of competitors, such as Calpine.  While FPL would agree to allow Commission Staff to review contracts with third-party vendors if Staff felt it was necessary to the Commission’s decision on FPL’s petition for determination of need, it would do so subject to the Commission’s rules regarding the treatment of confidential information.  However, Staff has not felt the need to do so because Staff recognizes that it is not involved in an up-front prudence review of the costs incurred and realizes it can fully investigate any additional expenditures above FPL’s $580.3 million estimate for Turkey Point Unit 5.  On the other hand, Staff has asked FPL to agree to provide certain information going forward that would indicate FPL’s progress in achieving the estimated total cost of $580.3 million for the construction of Turkey Point Unit 5.  FPL has agreed to provide that information.  Staff clearly has the right to audit FPL’s performance in constructing Turkey Point Unit 5, including reviewing the contracts to which Calpine attempts to gain access.  Per subsection (15) of the Bid Rule, FPL would have to demonstrate that any costs exceeding $580.3 million were prudently incurred and due to extraordinary circumstances for such additional costs to be recoverable.
  Indeed, subsection (15) itself is the answer to both of the questions Calpine would use as a pretext to conduct competitive intelligence gathering in the guise of discovery.  If FPL were to underestimate the costs to construct Turkey Point Unit 5, it would do so at no small risk to itself and its shareholders, precisely because of subsection (15) and the protection is provides customers.
18.
FPL’s underlying cost information is confidential and highly sensitive as it relates to Calpine, a direct competitor. FPL is willing to comment on the status of contracts for equipment and services as it relates to the proposed Turkey Point Unit 5, and it has thoroughly described how it arrived at its cost estimate for Turkey Point Unit 5. Providing more detailed information would serve only Calpine's competitive interests, and would operate to the detriment of FPL and its customers, as well as the vendors with whom FPL contracts.

19.
FPL submits that the detailed, commercially confidential Vendor Contract Data sought by Calpine is not reasonably necessary in litigating the issues in this case.  Were FPL to provide Calpine, a direct competitor, access to documents responsive to these discovery requests, it would merely be arming Calpine with commercial intelligence that it could use to gain advantage versus its competitors or in negotiations with equipment and services vendors.  Calpine has in no way proposed that its resource option submitted in response to FPL’s 2003 RFP is more cost effective or would better serve FPL’s customers relative to Turkey Point Unit 5.  All of the portfolios of resource options proposed by third parties, including the one that comprises Calpine’s proposal, were more than $100 million more costly than FPL’s most cost effective self-build option – even before taking into account additional transmission-related costs or other economic and financial costs, factors that almost doubled the cost differential.  Given the substantial cost separation between Turkey Point Unit 5 and portfolios of resource options proposed by third parties, Calpine’s discovery requests are especially intrusive. FPL suggests that Calpine’s real interest in issuing these intrusive and irrelevant discovery requests is to gain as much competitively sensitive data, including Vendor Contract Data, as it can in an effort to bolster its competitive business. These requests are a shameless attempt on Calpine’s part to seek to gain market advantage at the expense of FPL, FPL’s customers and FPL’s third-party vendors, and the Commission should not allow it. 

20.
FPL asserts that no level of protection is great enough to permit Calpine, a direct competitor to FPL, or any of its representatives access to Vendor Contract Data. Vendor Contract Data contains competitively sensitive information that FPL should not be required to produce to competitors such as Calpine who, on a regular basis, seek to contract with many of the same vendors for the same kinds of materials, equipment and services. Further, FPL submits that this information should be protected from disclosure entirely as the harm to FPL’s present and future ability to obtain similar contracts or favorable terms far outweighs Calpine’s purported need for this level of detailed information in this proceeding.  FPL does not intend to produce Vendor Contract Data in response to Calpine’s competitive “fishing expedition” absent a direct order from the Commission or the express written consent of the counterparty. 

10. 21.
Having demonstrated the confidential nature of the Vendor Contract Data and shown good cause for its protection, the burden now shifts to Calpine to demonstrate the reasonable necessity for this information as it relates to this need determination proceeding.  Without some showing by Calpine that detailed, commercially sensitive Vendor Contract Data that constitutes confidential, proprietary business information is needed to litigate the issues in this these docket proceedings, no access to these documents should be permitted.  The harm to FPL, its customers and third-party vendors that would flow from such disclosure to Calpine, a direct competitor of FPL’s, far outweighs any benefit to Calpine’s challenge to FPL’s need determination petition.
FPL Commercial Data
22. The second category of information for which FPL seeks a protective order prohibiting discovery by Calpine, as indicated in paragraph 6 above, is certain FPL Commercial Data that is competitively sensitive to FPL irrespective of any obligation to a third party not to disclose such information. This category of information that FPL seeks to protect through this Motion is information FPL would not willingly disclose to any outside entity, including Calpine, under any circumstances, regardless of the protections offered.  It is trade secret information for which FPL maintains internal procedures restricting access and prohibiting disclosure.  FPL seeks protection from discovery to the extent Calpine’s discovery requests call on FPL to disclose confidential, proprietary business information and trade secrets that constitute FPL Commercial Data.  

23. As further explained in the supporting affidavit of David N. Hicks, FPL Commercial Data includes information reflecting cost or operational parameters, or other commercially sensitive information that would indicate FPL’s contracting methods and other business strategies and practices to optimize plant performance. 

24. FPL Commercial Data for which FPL seeks a protective order prohibiting discovery by Calpine also includes FPL security data that is implicated by Calpine’s requests. This is data so sensitive that even the undersigned counsel could not have access to the data without first undergoing a criminal history investigation, including Federal Bureau of Investigation review of fingerprints.  In any case, the undersigned counsel does not have the authority to release such documents to Calpine.  Such documents, which may include assessments of security at the Turkey Point Plant, include "Safeguards Information" that cannot be disclosed to unauthorized third parties pursuant to Section 147 of the Atomic Energy Act of 1954, as amended, 42 USC 2167, and implementing regulations of the U.S. Nuclear Regulatory Commission set forth at 10 CFR 73.21.
25. Calpine’s discovery requests call on FPL to disclose a portfolio of tools and techniques used to develop power plant design and cost estimates that are not currently known outside FPL.  These tools have allowed FPL to design and operate highly efficient and reliable combustion-turbine based generating units, the successes of which are recognized throughout the industry.  These tools are so sensitive that, within FPL, access to project development and design information is restricted to a very limited population of employees with only a definite need to know.  Before becoming privileged to use and review such tools and techniques, employees are required to sign a confidentiality agreement restricting the use and dissemination of this information.  The purpose of such confidentiality agreement is to prevent this cost estimating and design information from being disclosed to FPL’s competitors such as the intervenors in this case.  

26. FPL’s customers have greatly benefited from such FPL Commercial Data.  It has allowed FPL’s combined cycle units to achieve performance unsurpassed in the industry.  Disclosure of this sensitive data would deprive FPL customers from their position of being the unique beneficiaries of these tools.  Moreover, it would deprive FPL of its highly sensitive and valuable tools and techniques without any compensation from competitors.  

27.
FPL’s performance data requested by Calpine can be used to determine FPL’s most sensitive cost data and constitutes FPL trade secrets.  Such data is not probative of the issues in the case.  Disclosure of information responsive to Calpine’s discovery requests that seek FPL Commercial Data will require FPL to reveal confidential information regarding FPL’s internal financial projections and development plans to its competitors, thereby causing significant and irreparable harm to the economic interests of FPL. 
28.
Calpine’s requests for FPL Commercial Data in the guise of discovery amount to a shameless fishing expedition to gain competitive intelligence from FPL in an effort to improve its own market position.  The Commission should not allow Calpine to use its intervention in these proceedings as a subterfuge for gaining commercial intelligence to use to gain advantage over its competitors in Florida and throughout the world.  

29.
Having demonstrated that FPL Commercial Data constitutes proprietary, confidential trade secret information, the burden shifts to Calpine to demonstrate the reasonable necessity of obtaining such information in litigating this case.  Without some showing by Calpine that commercially sensitive information containing or constituting trade secrets and other confidential, proprietary information regarding FPL’s competitive business is needed for Calpine to litigate this case, no access to these documents should be permitted.  The harm to FPL’s customers and FPL’s competitive interests and trade secrets that would flow from such disclosure to Calpine, a direct competitor of FPL’s, far outweighs any benefit to Calpine’s challenge to FPL’s need determination petition. 

Highly Sensitive Bid Data
30.
The third category of information FPL seeks to protect is information related to competitive bid proposals from outside bidders received in response to FPL’s 2003 RFP.  As indicated in paragraph 7 above, the responses to numerous of Calpine’s Requests for Production would require FPL to disclose Highly Sensitive Bid Data included in the proposals FPL received from bidders, including Calpine, in response to its 2003 RFP.

31.
FPL filed its evaluations of the bid proposals as confidential Appendices C-1 through C-5 to the Need Study document filed March 8, 2004, with FPL’s Petition for Determination of Need.  The Commission granted FPL’s request for confidential classification of such information by Order No. PSC-04-0434-CFO-EI, issued April 28, 2004.  Public disclosure of this information would cause irreparable harm to the competitive interests of FPL, as well as to the companies who submitted sensitive competitive information to FPL as part of a RFP process, as the revelation of specific competitive data would impair FPL’s and the companies’ ability to enter into contracts on favorable terms in the future. The information was provided in proposals to build generating capacity or otherwise supply electrical power to FPL and contains sensitive proprietary business information about the companies’ operations and costs.  To FPL’s knowledge, this information has not been publicly disclosed.  

32.
Calpine has not filed a direct case.  Calpine has proposed no preliminary issues in this case and the essential points Calpine identified in its Petition to Intervene did not make FPL’s modeling an issue in this case.  Calpine has made no demonstration to FPL that it intends to or is capable of using confidential bid data provided by FPL to replicate FPL’s evaluation of outside generating proposals.  To FPL’s knowledge, Calpine has retained no expert capable of replicating FPL’s analysis.  Also, while FPL arranged with EPRI Solutions to make available to intervenors in this case a limited use license of its EGEAS model that can be used to replicate FPL’s evaluation of bids, to FPL’s knowledge, Calpine has not contracted with EPRI for such license.  Had Calpine intended to make legitimate use of the Highly Sensitive Bid Data, it would have done all or most of the following: promptly intervened,  promptly requested the EPRI Solutions EGEAS model, and hired an expert with access to the model or paid the limited use license fee to EPRI.
  
33.
The fact that Calpine has not done these things belies any legitimate intent with respect the use of bidder data.  Nevertheless, FPL believes that Calpine should be granted access to the data to the extent necessary to replicate FPL’s analyses, subject to the conditions outlined in Section 6(a) of the confidentiality agreement [attached as Exhibit F to this Motion]. 

34.
FPL asks the Commission to enter a protective order that requires FPL to allow Calpine access to competitive bid data only to the extent necessary to replicate FPL’s analyses.  Further, before Calpine could have access to Highly Sensitive Bid Data, Calpine must demonstrate that it is requesting the information to use in replicating FPL’s analyses and that it is capable of doing so. No other legitimate purpose would be served in this proceeding by providing Calpine or its representatives’ access to competitors’ data submitted in response to FPL’s 2003 RFP.  

35.
If Calpine is unable to demonstrate that it intends to and is capable of replicating FPL’s evaluation, then Calpine’s request for such information is not probative of the issues in this proceeding.  Calpine’s requests amount to a fishing expetition to gain highly sensitive competitive intelligence about companies with which Calpine directly competes.  Should the Commission decide to allow disclosure of the information for an ill-defined and potentially illegitimate purpose, future prospective respondents could be deterred from submitting proposals in response to RFPs issued by Florida public utilities.  
36.
Having demonstrated that Highly Sensitive Bid Data constitutes proprietary, confidential trade secret information, the burden shifts to Calpine to demonstrate the reasonable necessity of obtaining such information in litigating this case.  Without some showing by Calpine that it intends to and is capable of using Highly Sensitive Bid Data to replicate FPL’s analyses, no access to these documents should be permitted.  The harm to FPL, its customers and third-party bidders from such disclosure to Calpine, a direct competitor of FPL’s and these bidders, far outweighs any benefit to Calpine’s challenge to FPL’s need determination petition. FPL submits that the confidentiality agreement achieves the appropriate balance of avoiding the type of irreparable harm that may result from unmitigated disclosure of confidential data, while facilitating the exchange of data that is reasonably necessary in litigating this case.
Confidentiality Agreement

37.
Finally, FPL respectfully requests that the Commission enter an order approving the Confidentiality Agreement that is attached as Exhibit F to this Motion to govern the use of and access to all confidential information that a party deems confidential and produces in response to discovery requests in this proceeding. FPL asserts that its confidentiality agreement contained in Exhibit F will facilitate the discovery process by allowing the parties to exchange and monitor confidential data implicated by discovery requests and encouraging the parties to reach agreement before bringing matters to the Commission for resolution.  At the same time, by reserving the parties’ right to file a motion for protective order with the Commission, the confidentiality agreement recognizes that there may be some data (such as the Vendor Contract Data and FPL Commercial Data discussed above) for which no level of protection is great enough to allow production to a direct competitor.  FPL submits that the confidentiality agreement achieves the appropriate balance of avoiding the type of irreparable harm that may result from unmitigated disclosure of confidential data, while facilitating the exchange of data that is reasonably necessary in litigating this case.    

38.
As of the time of filing this Motion, Calpine has not agreed to FPL’s confidentiality agreement.  Through this Motion, FPL requests that the Commission order FPL and Calpine to produce confidential and highly sensitive documents, other than those falling into the first two categories described and discussed above (Vendor Contract Data and FPL Commercial Data), in accordance with its provisions.  
Conclusion

39.
FPL has attempted to resolve the above issues with counsel for Calpine in an effort to facilitate and speed the discovery process in this case, but has been unable to do so.  The undersigned counsel represents, that this motion will be opposed by counsel for Calpine, as well as at least two bidders in FPL’s 2003 RFP process.  Calpine’s counsel believes there may still be an opportunity to discuss and resolve these issues.  While FPL remains willing to discuss and attempt to resolve issues with Calpine, in the interest of time, FPL believes it is necessary to apply for a protective order.  Subject to Calpine's concurrence, FPL is amenable to having this Motion expedited to achieve speedy resolution of the issues.  
WHEREFORE, for the foregoing reasons, FPL respectfully requests that the Commission enter a protective order: 1) prohibiting discovery by Calpine of Vendor Contract Data and FPL Commercial Data, as described above; 2) requiring FPL to disclose bid information only to the extent necessary to permit Calpine to replicate FPL’s evaluation of bids and only after Calpine demonstrates to FPL an intention and the capability to use the information solely for the purpose of replicating FPL’s bid evaluation; and 3) approving the attached confidentiality agreement to govern the use of and access to all confidential information that a party deems confidential and produces in 

response to discovery requests in this proceeding.  FPL further respectfully requests that the Prehearing Officer expedite consideration of this Motion.


Respectfully submitted this 6th day of May, 2004.  
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2540 Shumard Oak Boulevard

Tallahassee, Florida  32399-0850


	Black & Veatch Corporation (KS)
Myron Rollins
11401 Lamar Avenue
Overland Park, KS 66211




	Department of Community Affairs 
Paul Darst
Strategic Planning
2555 Shumard Oak Blvd.
Tallahassee, FL 32399-2100



	Department of Environmental Protection

(Siting) 
Buck Oven
Siting Coordination Office
2600 Blairstone Road, MS 48
Tallahassee, FL 32301




	Jon C. Moyle, Jr., Esq.*

Cathy M. Sellers, Esq.

Moyle Flanigan Katz Raymond &  

 Sheehan, P.A.

The Perkins House

118 North Gadsden Street

Tallahassee, FL  32301


	Bruce May, Esquire

Holland & Knight LLP

P. O. Drawer 810

Tallahassee, FL  32302-0810


By: ___________________________







Charles A. Guyton, Esquire

Fla. Bar No.: 0398039

� 	All references to “Section[s]” or § are to the latest version of the Florida Statutes unless otherwise indicated.





� 	All references to “Rule[s]” are to the latest version of the Florida Administrative Code unless otherwise indicated.  


� 	The title to Calpine’s First Set of Interrogatories incorrectly states “(1-18).”  In fact, there are 19 interrogatories in Calpine’s First Set.  





� 	Pursuant to Section 812.081(c) "Trade secret" means the whole or any portion or phase of any formula, pattern, device, combination of devices, or compilation of information which is for use, or is used, in the operation of a business and which provides the business an advantage, or an opportunity to obtain an advantage, over those who do not know or use it. "Trade secret" includes any scientific, technical, or commercial information, including any design, process, procedure, list of suppliers, list of customers, business code, or improvement thereof. Irrespective of novelty, invention, patentability, the state of the prior art, and the level of skill in the business, art, or field to which the subject matter pertains, a trade secret is considered to be: 





1. Secret; 


2. Of value; 


3. For use or in use by the business; and 


4. Of advantage to the business, or providing an opportunity to obtain an advantage, over those who do not know or use it 





when the owner thereof takes measures to prevent it from becoming available to persons other than those selected by the owner to have access thereto for limited purposes. 





� 	Further, although the Bid Rule does not require that a utility annually report budgeted and actual costs associated with a proposed power plant, FPL has indicated it is amenable to providing such information on an annual basis.   Some costs may be higher than estimated and other costs may be lower, but FPL agrees that providing this information on an annual basis will allow Commission Staff to monitor FPL's progress towards achieving its estimated total cost of $580.3 million. If, on the other hand, the actual total cost is less than $580.3 million, customers will receive the benefit of such cost underruns.





FPL notes that its discovery responses to Calpine demonstrate that FPL is under budget for its Martin Unit 8 and Manatee Unit 3 plants, the need petitions for which were approved by the Commission in 2002 and which are currently being constructed.





� 	Calpine’s counsel has objected to having to pay for a limited use license to be able to replicate FPL’s EGEAS model runs.
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