BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Complaint against BellSouth Telecommunications,
) Docket No.: 031125-TP

Inc. for alleged overbilling and discontinuance of service,
)

by IDS Telecom, LLC




    
)





_                                                                                              ) Filed: May 7, 2004
COUNTERCLAIM 

Defendant and Counter-Claimant, BellSouth Telecommunications, Inc. (“BellSouth”), pursuant to Florida Rule of Civil Procedure 1.170 and Rule 25-22.036, F.A.C., submits the following Counterclaim against Plaintiff and Defendant-in-Counterclaim, IDS Telcom, LLC (“IDS”), seeking an order (1) finding that IDS is in violation of the Interconnection Agreement for refusing to pay the undisputed charges associated with the disputes raised herein; (2) rejecting the basis for IDS’s disputes; (3) requiring IDS to pay BellSouth $3,896,769.93; (4) requiring IDS to immediately pay all undisputed charges and to escrow any disputed amounts with the Commission, pending resolution of this proceeding; and (5) ordering IDS to pay a deposit in the amount of $4.6 million, which equals two months worth of billings.  
PARTIES

1. BellSouth is Georgia corporation and an Incumbent Local Exchange Company regulated by the Commission and authorized to provide local exchange telecommunications in the State of Florida.  BellSouth’s address for receiving communications from the Commission is:

Ms. Nancy H. Sims

BellSouth Telecommunications, Inc.

150 South Monroe Street, Suite 400

Tallahassee, Florida 32301

2. IDS is a competitive local exchange carrier (“CLEC”) and interexchange carrier (“IXC”) certificated by the Commission to provide local exchange services and long distance services in the State of Florida.  IDS’s address for receiving communications from the Commission is:

Mr. Angel Lerio

IDS Telecom, LLC

1525 NW 167th Street, Suite 200

Miami, Florida 33169

JURISDICTION

3. The Commission has jurisdiction under the parties’ Interconnection Agreement.  See Interconnection Agreement, General Terms and Conditions (“GTC”) at Section 10; Attachment 7, Section 2.1, collectively attached hereto as Exhibit A.  The Commission also has jurisdiction to enforce and interpret interconnection agreements it approves pursuant to Section 364.162, Florida Statutes and the Telecommunications Act of 1996 (the “Act”).  See Section 364.162, Florida Statutes; BellSouth Telecommunications, Inc. v. MCI Metro Access Transmissions Serv., 317 F.3d 1270 (11th Cir. 2003) (en banc).
4. The instant Counterclaim is appropriate because, as established below, BellSouth and IDS have attempted to resolve several billing disputes (collectively referred to as “Disputes”) for an extended period of time to no avail.  While these Disputes remain unresolved, IDS continues to withhold payments to BellSouth.  In addition, the parties have been unable to resolve a dispute relating to BellSouth’s deposit request.
5. Given the Commission’s limited hearing schedule, it is necessary to resolve the Disputes within the instant proceeding to promote judicial efficiency, minimize the cost and expense in litigating the Disputes, and to minimize the delay in BellSouth’s receipt of the amounts set forth herein.  Moreover, because the original Complaint is limited to a single issue – a dispute related to a special Q Account – the resolution of the Disputes in the instant docket will not unnecessarily delay the original proceeding.  Lastly, based on IDS’s Amended Petition, IDS’s informal complaint and the Commission Staff’s response, BellSouth believed that IDS raised additional disputes in its initial filing.  See November 3, 2003 Letter from Angel Leiro to the Commission, attached hereto as Exhibit B; December 5, 2003 Letter from Commission Staff to Angel Leiro, attached hereto as Exhibit C.  It was not until IDS responded to BellSouth’s discovery on or about April 14, 2004 did IDS disclose that the only dispute it wished to resolve in its Complaint was the special Q Account Dispute.  This is not surprising in light of the fact that IDS takes the position that as long as billing disputes are outstanding, BellSouth is prohibited from terminating IDS’s service for nonpayment.  See Amended Complaint at ¶ 21.

6. Had BellSouth previously known of this fact, BellSouth would have filed the instant Counterclaim to resolve the billing disputes with its Answer.  In addition, since filing its Answer, it has become clear that the parties will unable to resolve BellSouth’s request for a deposit.  

7. Given IDS’s recent disclosure of its intentions to limit the parameters of its Complaint, BellSouth filed this Counterclaim as expeditiously as possible.  No party will be prejudiced by consideration of BellSouth’s Counterclaim in the instant docket.

GENERAL FACTUAL ALLEGATIONS
8. BellSouth and IDS are parties to an Interconnection Agreement that was approved by the Commission on or about May 14, 2003. This agreement has an effective date of February 5, 2003.  
9. Under the Interconnection Agreement, IDS has an unmitigated obligation to pay for all services billed on or before the next bill date.  See Exhibit A, Attachment 7, at Sections 1.2.1, 1.3.  Further, BellSouth has the right to suspend or terminate service to IDS for nonpayment of services rendered.  Id. at Section 1.7.2.  
10. Under the Interconnection Agreement, IDS can assert good faith billing disputes, with certain limitations.  Specifically, the Interconnection Agreement permits billing disputes that “are clearly explained by the disputing party and supported by written documentation, which clearly shows the basis for disputing charges.”  Id. at Section 2.2.  The Agreement explicitly excludes as billing disputes (1) “the refusal to pay all or part of a bill or bills when no written documentation is provided to support the dispute”; (2) “the refusal to pay other amounts owed by the billed Party until the dispute is resolved”; and (3) “claims by the billed Party for damages of any kind will not be considered a billing dispute.”  Id.  

11. Regarding resolution of billing disputes, the Interconnection Agreement provides:

In the event of a billing dispute, the Parties will endeavor to resolve the dispute within sixty (60) calendar days of the notification date.  If the Parties are unable within the 60 day period to reach resolution, then the aggrieved Party may pursue dispute resolution in accordance with the General Terms and Conditions of this Agreement.

See Exhibit A, Attachment 7 at Section 2.1.  
12. Section 10 of the GTC provides that “if any dispute arises as to the interpretation of any provision of this Agreement or as to the proper implementation of this Agreement, the aggrieved Party shall petition the Commission for resolution of the dispute.”  Id. at GTC, Section 10.

13. Further, pursuant to Section 31.1 of the GTC, all amounts owed by IDS for services rendered under prior interconnection agreements, are governed by the terms of the current Interconnection Agreement.

IDS acknowledges and agrees that any and all amounts and obligations owed for services provisioned or orders placed under prior agreements between the Parties, related to the subject matter hereof, shall be due and owing under this Agreement and be governed by the terms and conditions of this Agreement as if such services or orders were provisioned or placed under this Agreement.

See Exhibit B, GTC at Section 31.1.  
14. Moreover, the Interconnection Agreement provides for what happens after the resolution of a billing dispute by the Commission.  If the billing dispute is resolved in favor of BellSouth, IDS must make “immediate payment of any of the undisputed amount owed . . . or [BellSouth] will have the right to pursue normal treatment procedures.”  If the dispute is resolved in IDS’s favor, any credits due “will be applied to [IDS’s] account by [BellSouth] immediately upon the resolution of the dispute.”  Id. at Attachment 7, Section 2.2.
15. Additionally, once IDS submits a billing dispute in lieu of making a payment, late payment charges and interest accrues on the disputed amount.  Id. at Attachment 7, Section 2.3.
16. IDS has asserted and continues to assert the Disputes for the last several months and years in some instances.  BellSouth and IDS have attempted to resolve the Disputes during the 60 day period after notification of each dispute and thereafter.  In fact, the parties continue to attempt to resolve the Disputes, but to date, have been unsuccessful.  Accordingly, pursuant to Attachment 7, Section 2.1, the Disputes are properly before the Commission.

COUNT I
DAILY USAGE FILE DISPUTE
17. BellSouth incorporates paragraph 1-15, above, as if fully set forth herein.

18. IDS has disputed $1,438,276.53 for Daily Usage File (“DUF”) charges for services received in Florida.  
19. Although IDS’s position waffles periodically, IDS’s dispute is primarily based on the erroneous belief that BellSouth has overcharged IDS for DUF records.  IDS premises this position on the far-fetched contention that the reduced DUF rate established in Order No. PSC-02-1311-FOF-TP on September 27, 2002 in the UNE Docket (“2002 UNE Order”) applies retroactively to December 2001.  This argument is directly contradicted by the 2002 UNE Order, wherein the Commission specifically held that the rates set forth in that Order will “become effective when the interconnection agreements are amended to reflect the approved UNE rates and the amended agreements become effective under law.”  See 2002 UNE Order at 115.
20. Pursuant to the 2002 UNE Order, IDS and BellSouth signed an amendment (“Amendment”) to their previous Interconnection Agreement to adopt the rates set forth in the Commission’s 2002 UNE Order in October 2002.  The parties filed this Amendment on January 31, 2003, which the Commission approved on April 30, 2003 in Docket No. 03114-TP.   
21. IDS’s contention that it is entitled to the DUF rates set forth in the 2002 UNE Order beginning in December 2001 must be rejected as a matter of law.  As made clear in the 2002 UNE Order, the DUF rate established in that Order are “effective when the interconnection agreements are amended to reflect the approved UNE rates and the amended agreements become effective under law.”  The undisputed facts establish that BellSouth and IDS did not amend their previous Interconnection Agreement to reflect the 2002 UNE Order rates until October 2002 and that this Amendment was not approved by the Commission until April 2003.  Indeed, given the facially apparent invalidity of this dispute, BellSouth submits that IDS has not asserted this dispute in good faith and only as a means to avoid the payment of legitimate, appropriate DUF charges.  

22. In an apparent attempt to further delay payment of these owed and past due charges and in obvious violation of the dispute resolution procedures set forth in the Interconnection Agreement, IDS requested mediation of the DUF rate dispute at the Federal Communications Commission (“FCC”).  However, there is no formal FCC proceeding pending regarding this issue, and BellSouth has terminated mediation efforts to properly resolve this dispute in accordance with the Interconnection Agreement.
WHEREFORE, BellSouth requests that the Commission (1) find that IDS is in violation of the Interconnection Agreement for refusing to pay even the undisputed charges associated with this dispute; (2) reject the basis for IDS’s dispute of the DUF records charges; and (3) order IDS to pay BellSouth $1,438,276.53.

COUNT II

MARKET BASED RATE DISPUTE
23. BellSouth incorporates paragraphs 1-23, above, as if fully set forth herein.

24. IDS has disputed $2,458,493.34 from December 2002 to the present based on the theory that BellSouth is improperly charging IDS market based rates in Florida for accounts with four or more lines in a particular MSA.  IDS has refused to pay any charges associated with this dispute, including any undisputed charges.  
25. Identical with the DUF rate dispute, this dispute is also flatly contradicted by the express wording of the Interconnection Agreement.  Section 4.2.2 of Attachment 2 provides that “BellSouth shall not be required to unbundled local circuit switching for IDS Telcom when IDS Telcom serves an end-user with four (4) or more voice-grade (DS-0) equivalents or lines served by BellSouth in one of the following MSAs:  Atlanta, GA; Miami, FL; Orlando, FL; Ft. Lauderdale, FL; Charlotte-Gastonia-Rock Hill, NC; Greensboro-Winston-Salem-High-Point, NC; Nashville, TN; and New Orleans, LA. . . .”  Further, Section 4.2.3 of Attachment 2 provides that “[i]n the event IDS Telcom orders local circuit switching for an end user with four (4) or more DS0 equivalent lines within Density Zone 1 in an MSA listed [in Section 4.2.2], BellSouth shall charge IDS Telcom the market based rates in Exhibit B for use of the local circuit switching functionality for the affected facilities.”  (emphasis added).
 
26.   While IDS’s position on this dispute changes periodically, IDS principally claims that it should not have to pay these charges because the charges were not billed mechanically in violation of the Interconnection Agreement.  See Exhibit B.  However, all of the subject charges were billed to IDS in CBOS format and in the OC&C section of IDS’s bills and thus complied with the Interconnection Agreement regarding billing format.   
27. IDS also claims that it should not have to pay these charges because BellSouth charges IDS the market based rate for lines that are not in the applicable MSA.  Id.  In violation of the Interconnection Agreement, IDS has not presented BellSouth with any evidence to support this claim.  Moreover, IDS’s claim is incorrect as BellSouth only charges IDS the market based rate where appropriate pursuant to the terms of the Interconnection Agreement.  
28. IDS also complains that BellSouth’s use of the market based rates conflicts with previous Commission arbitration orders involving different carriers.  However, IDS agreed to the language in its Interconnection Agreement, IDS never arbitrated this matter before the Commission, and IDS has never requested to amend its agreement to adopt the provisions of another carrier.    
WHEREFORE, BellSouth requests that the Commission (1) find that IDS is in violation of the Interconnection Agreement for not paying the undisputed charges associated with this dispute; (2) reject the basis for IDS’s dispute of market based rates for 4 or more DS0 lines in an applicable MSA; and (3) order IDS to pay BellSouth $2,458,493.34.

COUNT III

ESCROW/IMMEDIATE PAYMENT

28. BellSouth incorporates paragraphs 1-27, as if fully set forth therein.
29. Based on IDS’s payment history as well as independent financial evidence, BellSouth is concerned that IDS will not have the funds necessary to pay BellSouth the amount the Commission eventually finds to be past due and undisputed pursuant to BellSouth’s Counterclaim.

29. WHEREFORE, to minimize this risk, the Commission should require IDS to (1) immediately pay all amounts that it considers to be undisputed; and (2) put any disputed amounts in escrow with the Commission, pending resolution of this proceeding.  The total amount paid or escrowed should equal $3,896,769.93.
COUNT IV

REQUEST FOR A DEPOSIT

30. BellSouth incorporates paragraphs 1-30, as if fully set forth therein.
31. Pursuant to Attachment 7, Section 1.8 of the Current Agreement, BellSouth, in its discretion, has the right to request and secure a deposit from IDS.  See Exhibit A, Attachment 7 at Section 1.8.  Further, if in BellSouth’s ”sole opinion” IDS experiences an adverse change in its creditworthiness, BellSouth can obtain additional security.  Specifically, Attachment 7, Section 1.8 provides:

When purchasing services from BellSouth, IDS will be required to complete the BellSouth Credit Profile and provide information regarding credit worthiness.  Based on the results of the credit analysis, BellSouth reserves the right to secure the account with a suitable form of security deposit.  Such security deposit shall take the form of cash, an Irrevocable Letter of Credit (BellSouth form), Surety Bond (BellSouth form) or, in its sole discretion, some other form of security. . .If, in the sole opinion of BellSouth, IDS experiences an adverse change in its creditworthiness in comparison to the level initially used to determine the level of the current security deposit and/or gross monthly billing has increased beyond the level initially used to determine the level of security, BellSouth reserves the right to request additional security and/or file a Uniform Commercial Code (UCC1) security interest in IDS’s “accounts receivables and proceeds.”

Id.  

32. Additionally, BellSouth is obligated to provide IDS a written explanation as to why a deposit has been requested and to apply all credit standards on a non-discriminatory basis.  Id.  Moreover, the parties are obligated to work together to determine the amount of a reasonable deposit, and if they are unable to agree, either party petition the Commission for resolution of the dispute.  Id.  
33. Importantly, if the “dispute is not resolved within 60 days after petitioning the Commission, and IDS fails to remit to BellSouth any deposit requested pursuant to this Section, service to IDS may be terminated in accordance with the terms of Section 1.7” of Attachment 7, and any security deposits will be applied to IDS’s accounts. 
34. Pursuant to Attachment 7, Section 1.8 of the Current Agreement, on December 9, 2003, BellSouth requested a $4,600,000 deposit from IDS after conducting a credit analysis of IDS.  See December 9, 2003 Letter from Eric Reinhold to Angel Leiro, attached hereto as Exhibit D.
35. On December 22, 2003, IDS responded to BellSouth’s December 9th letter and asked for specific information from BellSouth regarding the deposit request.  See December 22, 2003 Letter from Angel Lerio to Eric Reinhold, attached hereto as Exhibit E.
36. On January 5, 2004, BellSouth responded to IDS’s request and also answered several questions IDS had regarding the deposit request.  See January 5, 2004 Letter from Eric Reinhold to Angel Leiro, attached hereto as Exhibit F.  Specifically, in this letter, BellSouth advised IDS that BellSouth’s request for a deposit was based on IDS’ year-end 2002 financial statements as well IDS’s delinquent payment history.  BellSouth also explained that the $4,600,000 deposit request was based on a six month average of IDS’s most recent monthly billings for a two month period.  Id.
37. The parties subsequently exchanged several additional communications regarding this issue until it became clear that a negotiated resolution was not achievable.  See January 12, 2004 Letter from Angel Leiro to Eric Reinhold, attached hereto as Exhibit G; February 3, 2004 Letter from Eric Reinhold to Angel Leiro, attached hereto as Exhibit H.  In fact, notwithstanding BellSouth’s invitation to negotiate the deposit amount and alternative means of security, IDS has failed to substantively respond, thereby leaving BellSouth no other alternative but to file the instant Complaint.  See e.g., Collection of emails exchanged between Eric Reinhold and Angel Leiro, attached hereto as Exhibit I.
38. BellSouth has the unfettered right to request a deposit from IDS under the Current Agreement after conducting a credit analysis of IDS.  See Attachment 7, Section 1.8.
39. After conducting such an analysis, which included among other things, a  review of IDS’s own internal financial statements as well as IDS’s delinquent payment history with BellSouth, BellSouth has determined that a deposit in the amount of review $4,600,000 is necessary.  BellSouth based the deposit amount on the six month average of IDS’s most recent monthly billings for a two month period.   
40. BellSouth has complied with all conditions in the Current Agreement necessary to request that the Commission order IDS to post a deposit.  Specifically, BellSouth has provided IDS written explanations as to why a deposit is requested; BellSouth has applied all credit standards to IDS on a non-discriminatory basis; and BellSouth has attempted to work with IDS to determine the amount of a reasonable deposit.  
41. IDS has failed to engage in substantive negotiations regarding the amount and form of any deposit.  Instead, IDS has challenged BellSouth’s right to even require a deposit or BellSouth’s motives in requesting a deposit. 
42.   Additionally, BellSouth reserves all of its rights under Attachment 7, Section 1.8 in the event this dispute is not resolved within sixty (60) days.
43. WHEREFORE, pursuant to Attachment 7, Section 1.8, BellSouth requests that the Commission order IDS to immediately post a cash deposit or other form of security in the amount of $4,600,000.  
PRAYER FOR RELIEF

BellSouth respectfully requests that the Commission (1) find that IDS is in violation of the Interconnection Agreement for refusing to pay the undisputed charges associated with the Disputes raised herein; (2) reject the basis for IDS’s disputes; (3) require IDS to pay BellSouth $3,896,769.93; (4) require IDS to immediately pay all undisputed charges and to escrow any disputed amounts with the Commission, pending resolution of this proceeding; and (5) order IDS to pay a deposit in the amount of $4.6 million, which equals two months worth of billings.
Respectfully submitted this 7th day of May, 2004.  
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� These provisions are almost identical to the provisions regarding the application of market based rates for accounts containing 4 or more DS0 lines in a particular MSA contained in the previous Interconnection Agreement.  See Previous Interconnection Agreement, Attachment 2 at Sections 5.6.1.1, 5.6.1.2, and 5.6.2.4.





9
14

