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Legal Department 
JAMES MEZA Ill 
Attorney 
BellSouth Telecommunications, Inc. 
150 South Monroe Street 
Room 400 
Tallahassee, Florida 32301 
(404) 335-07$9 

May 21,2004 

Mrs. Blanca S.  Bay6 
Division of the  Commission Clerk and 

Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Administrative Services 

Re: 031 125-TP: Complaint of 1DS Telecom LLC against BellSouth 
Telecommunications, lnc., for over billing and discontinuance of 
service, and petition far emergencv order restoring service 

Dear Ms. Bay& 

Enclosed is BellSouth Telecommunications, Inc.’s Motion for Leave to Withdraw 
Count IV of Counterclaim, which we ask that you file in the captioned docket. 

A copy of this letter is enclosed. Please mark it to indicate that the original was 
filed and return the copy to me. Copies have been served to the parties shown on the 
attached Certificate of Service. 

S i n ce re t y , 

Enclosures 

cc: All Parties of Record 
Marshall M. Criser III 
R. Douglas Lackey 
Nancy B. White 



CERTIFICATE OF SERVICE 
DOCKET NO. 031 I Z&TP 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served via 

Electronic Mail and Facsimile this 21st day of May, 2004 to the following: 
! 

Patty Chr;jstensen 
Staff Counsel 
Florida Public Service 

Commission 
Division of Legal Services 
2540 Shurnard Oak Boulevard 
Tallahassee, FL 32399-0850 
Tel. No. (850) 413-6191 
Fax. No. (850) 413-6221 
pChriSte@DSC. state,fl. US 

Norman H. Horton, 3r. 
Meser, Caparello & Self, F A .  
215 South Monroe Street, Suite 701 
P.O. Box 1876 
Tallahassee, FL 32302-1 876 
Tel, No. (850) 222-0720 
Fax No. (850) 224-4359 
n horton@lawfla.com 
Represents IDS 

James Meza 111 



BEFORE THE FLOIUDA PUBLIC SERVICE COMMISSION 

In Re: Complaint against BellSouth Telecommunications, ) Docket No.: 03 1 125-TP 
Inc. for alleged overbilling and discontinuance of service, ) 

) Filed: May 2 1,2004 
by IDS Telecom, LLC 1 

+& 

MOTION FOR LEAVE TO WITHDRAW 
COUNT IV OF COUNTERCLAIM 

Defendant and Counter-Claimant, BellSouth Telecommunications, Inc. (“BellSouth”), 

pursuant to Florida Rule of Civil Procedure 1.190 and Rule 28-106.202, Florida Administrative 

Code, hereby requests leave to withdraw Count IV (“Deposit Dispute”) from its Counterclaim. 

In support, BellSouth states the following: 

1. On December 23, 2003, IDS Telcom, LLC (“IDS”) filed its Complaint in this 

proceeding. IDS subsequently filed an Amended Complaint on December 30,2003. 

2. On January 16, 2004, BellSouth filed its Partial Motion to Dismiss and Answer. 

BellSouth did not assert a Counterclaim at that time because BellSouth believed that IDS 

requested Florida Public Service Commission (“Commission”) resolution for the majority of the 

parties’ billing disputes in its Amended Complaint. 

3. On March 15, 2004, BellSouth issued discovery to IDS. On April 15, 2004, IDS 

responded to this discovery and, for the first time, expressly stated that it was only seeking the 

resolution of a single billing dispute - the Special Q Account - in its Amended Complaint. 

4. On May 7, 2004, BellSouth filed its Motion for Leave to Amend Answer to 

Assert counterclaim and its Counterclaim. In the Counterclaim, BellSouth raised additional 

billing disputes (Counts I and 11) for Commission resolution that it believed IDS initially asserted 

in its Amended Complaint as well as a request for a deposit from IDS (Count IV). 
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5, On May 14, 2004, IDS filed its Opposition to BellSouth’s Motion for Leave, IDS 

has not filed a responsive pleading to the Counterclaim. 

I 6 .  Rule 1.190(a) of the Florida Rules of Civil Procedure provides that “[a] party may 

amend a fileading once as a matter of course at any time before a responsive pleading is served. . 

. .” D S  has not filed a responsive pleading to the Counterclaim. Thus, BellSouth’s withdrawal 

of Count I V  of the Counterclaim at this juncture of the proceeding is appropriate under Rule 

1.190(a) of the Florida Rules of Civil Procedure. 

7. Moreover, Rule 28-1 06.202, Florida Administrative Code, allows the Rehearing 

Officer to provide for the amendment of pleadings at hisher discretion. Here, withdrawal of 

Count IV should not be opposed by IDS because IDS opposed BellSouth’s request for leave to 

assert Count IV in the Counterclaim. Moreover, Commission Staff has issued a recommendation 

to deny BellSouth’s request to assert Count IV via its Counterclaim on the grounds that, if 

BellSouth wished to seek resolution of the Deposit Dispute, BellSouth should have filed a 

separate complaint noting the specific time periods required for resolution of the dispute 

pursuant to the Interconnection Agreement. By withdrawing Count IV, BellSouth seeks to do 

just that - file a separate complaint to resolve the Deposit Dispute. Indeed, if the Commission 

approves Staffs recommendation, then BellSouth could file a separate complaint at that time. 

8. Finally, it should be noted that IDS amended its original Complaint without 

asking for leave from this Commission pursuant to Rule 1.190 of the Florida Rules of Civil 

Procedure because BellSouth had yet to file a responsive pleading. BellSouth’s amendment is 

not different. 

9. BellSouth has a legitimate deposit with IDS over the Deposit Dispute that requires 

Commission resolution. IDS has objected to BellSouth including the Deposit issue in its 
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Counterclaim. BellSouth seeks to withdraw Count IV of the Counterclaim to address IDS’S 

objections and to proceed with resolution of the Deposit dispute as expeditiously as possible in a 

separate proceeding. 

*EKEFORE, for the foregoing reasons, BellSouth requests that the Commission grant 

it leave to withdraw Count Iiv of its Counterclaim. 

Respectfully submitted this 21 st day of May, 2004. 

BELLSOUTH TELECOMMUNICATIONS, INC. 

150 So. Monroe Street, Suite 400 
Tallahassee, FL 32301 
(305) 347-5558 

. DOUGLAS LACKEY 

Suite 4300 
675 W. Peachtree St., NE 
Atlanta, GA 30375 
(404) 335-0769 

53901 6 
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