
Legal Department 

MEREDITH MAYS 
Senior Regulatory Counsel 

BellSouth Telecommunications, Inc. 
150 South Monroe Street 
Suite 400 
Tallahassee, Florida 32301 
(404) 335-0750 

- 0’ 

June IO, 2004 

Mrs. Blanca S. Bayo 
Director, Division of the Commission Clerk and 

Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Administrative Services 

Re: Docket No. 040489-TP; Joint CLECs’ Emergency Complaint 
Seeking an Order Requiring BellSouth and Verizon to Continue 
to Honor Existing lnterconnection Agreements 

Dear Ms. Bayo: 

Enclosed are an original and fifteen copies of BellSouth 
Telecommunications, Inc.’s, Response in Opposition and Motion to Dismiss the 
Emergency Complaint of XO Florida, Inc. and Allegiance Telecorn of Florida, 
Inc., which we ask that you file in the above referenced docket. 

A copy of this letter is enclosed. Please mark it to indicate that the original 
was filed and return the copy to me. Copies have been served to the parties 
shown on the attached Certificate of Service. 

Sincerely , 

Meredith E. Mays 

cc: All Parties of Record 
Marshall M. Criser Ill 
R. Douglas Lackey 
Nancy B. White 



CERTIFICATE OF SERVICE 
DOCKET NO. 040489-TP 

1 HEREBY CERTIFY that a true and correct copy of the foregoing was served via 

Electronic Mail, Hand Delivery" and/or FedEx Mail this IOth  day of June, 2004 to the 

followillg : 

Adam Teitzman * 
Staff Counsel 
Florida Public Service 
Commission 

Division of Legal Services 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 
Tel. No. (850) 413-6575 
ateitzma@Dsc.state.fl. us 

2. 

Dana Shaffer 
VP, Regulatory Counsel 
XO Florida, Inc. 
105 Malloy Street, Suite 300 
Nashville, TN 37201-2315 
Tel. No. (615) 777-7700 
dana.shaffer@xo.com 

Vicki Gordon Kaufman* 
McWhirter Reeves McGlothlin 
Davidson Kaufman & Arnold, P.A. 
I I 7  South Gadsden Street 
Tallahassee, FL 32301 

vkaufman@mac-lawxorn 
(850) 222-2525 

Kristin U. Shulman 
Regional VP East 
Industry & State Regulatory Affairs 
Allegiance Telecom, Inc. 
700 E. Butterfield Road, Suite 400 
Lombard, IL 60148 
Tel. No. (630) 522-5433 

Richard Chapkis 
Veriron Florida Inc. 
P.O. Box I I O ,  FLTC0007 
Tampa, F t  33601-01 I O  
Phone: (81 3) 483-1 256 
Fax: (813) 273-9825 
Email: richard.chapkis@verizon.com 

Matthew Feil 
FDN Communications 
2301 Lucien Way, Suite 200 
Maitland, FL 32751 
Tet, No. (407) 835-0460 
mfeiI@mail.fdn.com 

Scott A, Kassman 
FDN Communications 
230t Lucien Way, Suite 200 
Maitland, FL 32751 
Tel. No. (407) 447-6636 
skassman@rnail.fdn.com 

*Via Hand Delivery 

his. shulrnan@al leaiancetelecom. corn 



BEFORE THE 
FEOFUDA PUBLIC SERVICE COMMISSION 

InRe: . 

Proceeding to Address Actions Necessary 
To Respond-to the Federal Communications 
Cornrnissiog Triennia1 Review Order 
Released August 2 1,2003 

) 
1 

) 

1 

1 Docket No. 040489-TP 

Filed: June 10,2004 

BELLSOUTH TELECOMMUNICATIONS, INC.’S 
RESPONSE IN OPPOSITION AND MOTION TO DISMISS 
THE EMERGENCY COMPLAINT OF XO FLORIDA, INC. 

AND ALLEGIANCE TELECOM OF FLORIDA, INC. 

INTRODUCTION 

BellSouth Telecommunications, Inc. (“BellSouth”) respectfully submits its Response in 

Opposition and Motion to Dismiss the Joint CLECs’ Emergency Complaint Seeking An Order 

Requiring BellSouth and Verizon to Continue to Honor Existing Interconnection Obligations 

(“Complaint”) filed by XO Florida, Inc. and Allegiance Telecom of Florida, Inc. (collectively, 

“Joint CLECs”). The Joint CLECs seeks an emergency order requiring BellSouth “to continue 

to honor [its] existing obligations . . . in interconnection agreements.”) Complaint, p. 1. 

Specifically, the Joint CLECs ask that the Cornmission order BellSouth “to continue to provide 

service” claiming BellSouth has an imminent intent to disrupt service and that BellSouth may 

“... possibly even refus[e] to process any new CLEC orders for UNEs after June 15, 2004.”’ 

Nothing could be further from the truth. As set forth more fully below, the Joint CLECs’ 

Complaint has no substantive merit and BellSouth respectfully requests that the Commission 

dismiss the Complaint, or in the alternative, given that the issues related to an orderly transition 

in the event the D.C. Circuit Court’s mandate takes effect on June 16, 2004 are not going to go 

I See Complaint, p. 1 and p. 5. 



away, that this Commission hold this Complaint in abeyance and address issues for the industry 

as a whole rather than on a piecemeal basis. 

DISCUSSION 
J 

The Joint CLECs purportedly filed their Complaint in response to Carrier Notification 

Letters issued by BellSouth on March 23 and April 22, 2004. Both letters invited Competing 

Local Exchange Carriers (“CLECs”) to enter into discussions with BellSouth. The March 23, 

2004 letter invited CLECs to negotiate the purchase of mass market switching at commercially 

reasonable rates. The April 22, 2004 letter invited CLECs to negotiate a transition plan for 

R 

CLECs’ access to dedicated transport and high capacity loops. Both letters were the result of the 

call by Federal Communications Commission (“FCC”) Chairman Michael Powell, echoed by the 

other members of the FCC, for carriers to enter into negotiations to resolve the uncertainty 

created by the D.C. Circuit Court of Appeals’ decision vacating portions of the Triennial Review 

Order. 

Importantly, neither of these Carrier Notification Letters threatens nor even suggests that, 

as the Joint CLECs claim, BellSouth intends to disrupt service to its wholesale customers or 

unilaterally discontinue the offering of local switching, dedicated transport, high capacity loops 

and dark fiber at the rates, terms, and conditions in their respective interconnection agreements. 

Rather, the March 23,2004 Carrier Notification Letter simply advised CLECs that: 

On March 2, 2004, the United States Court of Appeals for the District of Columbia 
vacated and/or remanded significant portions of the TRO including the FCC’s rules 
associated with mass-market switching; 

In light of the Court’s Order, BellSouth is prepared to offer switching and DS0 
loopkwitching combinations (including what is currently known as WE-P) at 

Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, Review of the Section 251 
Unbundling Obligations of Incumbent Local Exchange Carriers, 18 FCC Rcd 16978 (2003) (“Triennial Review 
Order”), reversed in part on other grounds, United States Telecom. Ass’n v. FCC, Nos. 00-1012, et aI. (D.C. Cir. 
Mar. 2,2004). 
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commercially reasonable and competitive rates. BellSouth invited CLECs to enter into 
good faith negotiations of a market-based commercial agreement aimed at benefiting the 
end user, establishing stability in the industry and allowing real competition to continue 
throughout the BellSouth region. 

Likewise, the April 22,2004 Carrier Notification Letter simply advised CLECs that: 

Oncg the D.C. Circuit’s order vacating portions of the FCC’s Triennial Review Order 
becomes effective, which is expected to occur on June 15, 2004, “BellSouth’s obligation 
to provide dedicated transport and high capacity loops as an unbundled network element 
pursuant to Section 25 1 of the Telecommunications Act of 1996 will be eliminated”; 

0 With the prospect of the D.C. Circuit’s vacatur taking effect and as a result of “regulatory 
uncertainty,” BellSouth advised that it was “preparing to offer its dedicated transport and 
high capacity loops products solely via its access tariffs”; 

Until June 15, 2004, BellSouth indicated that it was “offering a two-party transition plan 
to effect an efficient and coordinated transition” from dedicated transport and high 
capacity loops purchased at TELRIC rates under existing interconnection agreements to 
services offered via BellSouth’s tariffs and invited CLECs “to enter into good faith 
negotiations of this plan as soon as possible in order to complete these negotiations by 
June 15,2004.” 

Nothing in either of these Carrier Notification Letters can reasonably be read to suggest that 

BellSouth intends to “.. . refuse to process any new CLEC orders ...” or disrupt service, as the 

Joint CLECs allege. 

However, in the event the Joint CLECs were laboring under a genuine misunderstanding 

about the meaning of BellSouth’s Carrier Notification Letters, any such misunderstanding should 

have been resolved by BellSouth’s May 10, 2004 letter to XO, a copy of which is attached as 

Exhibit 1. In this letter, BellSouth pointed out to XO that “[nlowhere in the Carrier Notification 

Letter was there any discussion or indication that BellSouth will unilaterally breach the 

Interconnection Agreement and it is not BeZZSouth’s intent to do so.’’ BellSouth’s letter further 

advised XO that BellSouth “recognizes its obligations under the existing Interconnection 

Agreements, but will pursue the legal and regulatory options available to it once the vacatur 
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becomes effective.” Finally, the May 10 letter reiterated that BellSouth is offering a transition 

plan for CLECs’ access to high capacity dedicated transport and high capacity loops. 

As a result of BellSouth’s May 10, 2004 letter, which XO had before it filed its 
> 

Cumphint, the Joint CLECs cannot seriously believe that BellSouth intends to “refuse to process 

any new CLEC orders” or that BellSouth had an imminent intent to disrupt service. 

D 

Moreover, following the May 10, 2004 letter to XO, BellSouth issued a Carrier 

Notification Letter dated May 24,2004 to all CLECs that stated: 

The District of Columbia Circuit Court of Appeals’ March 2, 2004, Opinion vacating 
certain Federal Communications Commission (FCC) Unbundled Network Element 
(UNE) rules is scheduled to become effective on June 16, 2004. This letter is tu ufjrm 
that BellSouth will nut unilaterully breach its interconnection agreements. Upon 
vacatur of the rules, BellSouth does intend to pursue modification, reformation or 
amendment of existing Interconnection Agreements (with the exception of new 
commercial and transition agreements) to properly reflect the Court’s mandate. Rumors 
have been circulating that, upon vacatur, services that BellSouth now provides to CLECs 
under their Interconnection Agreements will be disconnected. Contrary to such rumors, 
if the rules are vacated, BellSouth will not, as a result of the vacatur, unilaterally 
disconnect services being provided to any CLEC under the CLEC’ s Interconnection 
Agreement. 

BellSouth also filed a letter on May 28, 2004, with this Commission responding to the 

Joint CLECs’ request for expedited relief, a copy of which is attached as Exhibit 2. Specifically 

addressing the May 24, 2004 Carrier Notification Letter, BellSouth’s letter plainly states that 

“BellSouth will not ‘unilaterally disconnect services being provided to any CLEC under the 

CLEC’ s Interconnection Agreement.’” Moreover, the letter states “BellSouth will effectuate 

changes to its interconnection agreements via established legal procedures.” Finally, BellSouth 

recently filed the Declaration of Keith 0. Cowan and Jerry D. Hendrix in the D.C. Circuit Court 

of Appeals, which provides further assurance of BellSouth’s position. That Declaration is 

attached as Exhibit 3* 
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In light of the foregoing, Joint CLECs cannot seriously contend they believe BellSouth 

has an imminent intent to disrupt service. Under the circumstances, there is simply no basis for 

proceeding hrther with the Joint CLECs Complaint. Because BellSouth has repeatedly stated 

that it will pot “unilaterally breach its interconnection agreements” there is no need for this 

Commission to order BellSouth “to continue to honor [its] existing obligations” or to order 

BellSouth “to continue to provide access to UNEs” as requested by the Joint CLECs. It is 

difficult to see how it could be any clearer. BellSouth will honor its existing Interconnection 

Agreements until such time as established legal processes relieve BellSouth of that obligation. 

I 

.n- 

That may occur through the “change of law” provisions in the Interconnection Agreements 

themselves, by a generic proceeding held by the appropriate state or federal agencies, or by a 

proceeding filed in the appropriate court. However, BellSouth has stated clearly and without 

exception that it will not act unilaterally to modify or change the existing agreements. As a 

result, it should be clear that there is no “emergency” and further that there is no substantive 

merit to the Joint CLECs’ Pet i t i~n.~ 

Of course, the Joint CLEW Complaint seeks more than a declaration concerning their 

existing interconnection agreements, which is not: and never should have been an issue in 

dispute. Actually, the Joint CLECs are asking this Commission to enter a broad, open-ended 

injunction requiring BellSouth to maintain the status quo even though the law and rules are 

changing. (See Complaint p 9). The Joint CLECs really seek to lead the Commission into a 

thorny legal briar patch by asking the Commission to declare that BellSouth is obligated to 

The Tennessee Regulatory Authority (“TRA”) voted to dismiss an almost identical complaint filed by XO on 
Monday, June 7, 2004. In addition, on June S, 2004, BellSouth reiterated its commitments in the status call in 
Docket Nos. 030851 and 030852. Counsel for XO attended the TRA agenda conference on June 7, 2004 and 
participated in the June 8, 2004 call facilitated by this Commission. As a result, the Joint CLECs are well aware of 
BellSouth’s commitments, and cannot realistically claim that the allegations in their Complaint have merit. 
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provide UNEs under state law arid Section 271 of the federal Act.4 The Commission should not 

follow the Joint CLEW lead. 

As an initial matter, the Joint CLECs carefully avoid mentioning some of the primary 

policies behind the Florida Statutes - namely, to “encourage investment in telecommunications 

infrastructure.” 8 364.0 1 (3). Likewise, the Florida Legislature requires that “all providers of 

telecommunications services are treated fairly” and prohibits “unnecessary regulatory restraint .” 

> 

*. 

14 subsection (g) (emphasis supplied). Finally, this Commission must “eliminate any rules 

and/or regulations which will delay or impair the transition to competition.” Id. subsection (0. 

Granting continued access to UNEs on a ubiquitous basis would not encourage 

investment in Florida’s telecommunications infrastructure, would not treat BellSouth fairly, and 

would inhibit, rather than encourage, the transition to competition and lessened regulatory 

restraint. As the D.C. Circuit noted in striking down the FCC’s second attempt at adopting 

unbundling rules, the “competition performed with ubiquitously provided ILEC facilities . . .” is 

“completely synthetic competition” that does not fulfill Congress’s purposes in enacting the 1 996 

Act. See United States Telecmn Association v. FCC, 290 F.3d 415,424 (D.C. Cir. 2002) (“USTA 

I”), cert denied, WorldCom, Inc. v. United States Telecom Association, 155 L.Ed.2d 344 (2003). 

The same is true with respect to the Florida statutes. Whatever “synthetic competition” that 

ubiquitous access to UNEs may bring about in Florida is inconsistent with the legislature’s desire 

to encourage investment in the telecommunications infrastructure in the state, rather than 

artificial competition that relies solely upon BellSouth’s network. 

Another problem with the Joint CLECs’ reliance on state unbundling law is the 

preemption standard in Section 251(d)(3) of the 1996 Act, which bars a state unbundling 

See Complaint p. 8. 
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requirement that “thwarts or fmstrates the federal regime . . . .” Triennial Review Order 7 1 

Although the FCC did not determine that additional state unbundling requirements were 

unlawful per se and did not preempt any specific state requirements, the FCC made clear that: 
I 

If a,decision pursuant to state law were to require the unbundling of a network 
element for which the [FCC] has either found no impairment - and thus has found 
unbundling that element would conflict with the limits in Section 251(d)(2) - or 
otherwise declined to require unbundling on a national basis, we believe it 
unlikely that such a decision would fail to conflict with and ‘substantially prevent’ 
implementation of the federal regime, in violation of Section 251 (‘t(3) (C). 

Id. 7 195 (emphasis added). Thus, the Joint CLECs’ suggestion that the Commission can go 

beyond existing FCC rules (that currently are in effect at least for the time being) by requiring 

that BellSouth to continue to provide UNEs in circumstances where the FCC has determined that 

such unbundling should not be required, the Cornmission would be “thwarting” and “frustrating” 

federal law, and any such order would be preempted. 

Even in the absence of binding FCC rules (which would be the case if the D.C. Circuit 

mandate is issued), the Commission is not at liberty to adopt whatever unbundling requirements 

it may desire. Rather, any unbundling requirements imposed by the Commission that are 

“inconsistent” with the 1996 Act would be preempted. Thus, to the extent the Cornmission were 

to apply an impairment analysis contrary to the views of the D.C. Circuit by proceeding from the 

belief that “more unbundling is better,” the Commission’s actions would be unlawful. See USTA 

I, 290 F.3d at 425. Furthermore, in the absence of binding FCC rules, the Commission would 

have to adhere to the D.C. Circuit’s interpretation of the federal impairment standard, which, 

with respect to switching, would require consideration of: ( 1 )  BellSouth’s hot cut performance; 

(2) “narrow1 y-tailored alternatives to a blank requirement that mass market switches be made 

Section 25 l(d)(3) provides that the FCC “shall not preclude the enforcement of any regulation, order, or policy of a 
State commission” that “establishes access and interconnection obligations of local exchange carriers” and that “is 
consistent with the requirements of this section” and “does not substantiaHy prevent implementation of the 
requirements of this section and the purposes of this part.” 
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available as UNEs”; (3)  a more thoroughly defined concept of “economic impairment”; (4) 

“intermodal alternatives,” which, according to the D. C. Circuit, cannot be ignored “when 

evaluating impairment”; and (5) the extent to which below-cost retail rates are connected “either 
I 

with structur_al features that would make competitive supply wasteful or with any other purposes 

of the [1996] Act.” See USTA I i  slip op. at 22-25. Concerning high capacity loops, dark fiber, 

and transport, the Commission would have to consider: (1) facilities deployment along similar 

routes and to buildings when assessing impairment; (2) the availability of special access services; 

2- 

and (3) a more thoroughly defined concept of “economic 

If the Commission were to adopt an unbundling requirement without considering the 

Court’s required factors, as the Joint CLECs appears to urge the Commission to do, the 

limitations that Congress imposed in the 1996 Act would be undermined. Such a result would be 

“inconsistent” with the requirements of the 1996 Act and thus preempted by federal law. See 47 

U.S.C. 9 261(b), (c); Triennial Review Order 7 192 (noting disagreement “with those that argue 

that states may impose any unbundling framework they deem proper under state law, without 

regard to the federal regime.” These comrnenters overlook the specific restraints on state actions 

found in Sections 261(b) and (c) of the Act”) (footnotes omitted); see also Indiana Bell v. 

Indiana Utility Regulatory Commission, 359 F.3d 493 (7‘h Cir. 2004) (7fh Cir. 2004) (finding that 

imposition of enforcement plan under Section 271 was inconsistent with the procedural scheme 

contemplated by the 1996 Act and thus was preempted); AT&T Communications of Illinois v. 

Illinois Bell, 349 F.3d 402 (7’h Cir. 2003) (state statute mandating methodology for rates for 

unbundled network elements was inconsistent with TELRIC and thus preempted). 

The uncertainty o f  the FCC’s rules underscores the peril of the Commission’s proceeding 

with the Joint CLECs’ Petition to the extent it seeks a declaration based upon state law. If the 

‘See USTA 11, slip op. at 22-30. 
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D.C. Circuit issues its mandate and the FCC’s unbundling rules relating to UNEs are vacated, the 

FCC will be required to adopt new rules, which the Commission would be duty-bound to follow. 

Even in the interim, the Commission lacks a complete record to decide the issues that the D.C. 

Circuit heldmust be considered as part of any impairment analysis. In the event certiorari is 
I 

a 

sought and granted by the Supreme Court and a stay of the D.C. Circuit’s mandate is issued 

(which is merely conjecture at this point), the Commission would have to adhere to the FCC’s 

rules, and no need would exist for the Cornmission to rely upon state law in reaching its 

unbundling decision. However, until the status of the FCC’s rules is resolved, the Commission 

cannot make any impairment findings, particularly given that fkther proceedings in Docket Nos. 

03085LTP and 030852-TP have been stayed. 

The Joint CLEW state law arguments are an ill-conceived attempt to make an end-run 

around federal law, and the Joint CLECs’ reliance upon federal law to obtain the relief it seeks 

fares no better. For example, even though BellSouth may be required to provide access to local 

switching, unbundled dedicated transport, unbundled high capacity loops and dark fiber under 

Section 271 of the 1996 Act, the Commission has no authority to establish rates for network 

elements offered pursuant to Section 27 1. 

The 1996 Act only gives state commissions authority to establish rates for solely those 

network elements that are required to be unbundled pursuant to Section 251 of the 1996 

Section 252(d)( 1) specifically authorizes state commissions to “determin[e]” rates for unbundled 

network elements for “purposes of subsection (c)(3) of’ Section 251. By contrast, the 1996 Act 

gives state commissions no pricing authority over network elements offered pursuant to Section 

271. 

See 47 U.S.C. 5 252(d). 
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A checklist item required under Section 271 that does not satisfy the unbundling 

requirements of under Section 251 is subject to the pricing standards of Sections 201(b) and 

202(a), not Section 252.* Numerous cases hold that claims based on Sections 20 1 (b) and 202(a) 

are within the jurisdiction of the FCC, not the state public service commissions. See, e.g., 1 ,  Re: 

Long Distunce Telecommunicutions Litigation, 83 1 F.2d 627,63 1 (Gth Cir. 3.987) (Section 201 (b) 

I 

st. 

speaks in terms of justness and reasonableness, which are determinations that “Congress has 

placed squarely in the hands of the [FCC]”) (quoting Consolidated Rail Corp. v. Nutional 

Association of Recycling Industries, Inc., 449 U.S. 609, 612 (1981)); see also Total 

Telecommunications Services Inc. v. American Telephone & Telegraph Co., 9 19 F. Supp. 472, 

478 (D.C. 1996) (FCC has primary jurisdiction over claims that telecommunications tariffs or 

practices are not just or reasonable), a f d . ,  99 F.3d 448 (D.C. Cir. 1997); Competitive 

Telecommunications Association v. FCC, 87 F,3d 522 (D.C. Cir. 1996) (Sections 201(b) and 

202(a) “authorized the [FCC] to establish just and reasonable rates, provided that they are not 

unduly discriminatory”). 

Moreover, the FCC has held that the determination of “whether a particular checklist 

element’s rate satisfies the just and reasonable pricing standard of Section 201 and 202 is a fact 

specific inquiry” that the FCC will undertake.’ Because the FCC has held that it will 

“undertake” review of whether the just and reasonable pricing standard has been satisfied, the 

Joint CLECs cannot explain how the Commission can lawfully have the authority to do so. 

Even assuming the Commission had the authority to set BellSouth’s rates for UNEs 

under Section 271 (which is not the case), those rates cannot lawfully be set at TELRIC, as the 

* Triennial Review Order 7 662. 
’ Triennial Review Order 7 664. 
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Joint CLECs urge." The FCC considered and rejected the possibility that TELRIC should be 

used to establish rates for checklist items provided under Section 27 1. The FCC could not have 

been more clear that TELRIC "only applies for the purposes of implementation of section 

251(c)(3) -meaning only where there has been a finding of impairment with regard to a given 

network element."' * According to the FCC, "pricing pursuant to section 252 [Le., TELRIC] does 

not apply to network elements that are not required to be unbundled . . . ."I2 

> 

d\l 

The FCC also rejected the use of TELRIC pricing for Section 271 elements that are not 

required to be unbundled in its Third Report and Order, In re: Implementation of the Local 

Competition Provisions of the Telecommunications Act of 1996." In that case, the FCC noted 

that when 

a checklist network element is no longer unbundled, we have determined 
that a competitor is not impaired in its ability to offer services without 
access to that element. ... Under these circumstances, it would be 
counterproductive to mandate that the incumbent offers the element at 
forward-looking prices. Rather, the market price should prevail, as 
opposed to a regulated rate which, at best, is designed to reflect the pricing 
of a competitive market.'l 

The Joint CLECs apparently overlooked this language as well as the passages from the Triennial 

Review Order referenced above in arguing that the Commission can require BellSouth to 

continue offering local switching, dedicated transport, high capacity loops and dark fiber at 

TELRIC rates pursuant to Section 271. 

CONCLUSION 

The Joint CLECs' Cornplaint seeks to create a crisis that does not exist. BellSouth has 

explicitly stated that it will not unilaterally cease providing service to the Joint CLECs or breach 

See Complaint at p. 6. 
Triennial Review Order 7 657. 
Triennial Review Order 7 661. 
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l 3  CC Docket No. 96-98, 15 FCC Rcd 3696 (1999). 
l4 Id. 7 473. 
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its existing Interconnection Agreement. BellSouth will not disconnect service or take unilateral 

action even though the law has changed and the rates applicable to certain services have 

changed. The Joint CLECs’ filing of this Complaint despite such assurances and its references to 

state and federal law suggest that the Joint CLECs is seeking broader relief to which it is not 

legally entitled. The issues raised in the Joint C L E W  complaint relating to an orderly transition 

i 

2- 

in the event the D.C. Circuit’s mandate takes effect on June 16, 2004 are not going to go away, 

however. Accordingly, the Commission should dismiss the Joint CLECs’ Complaint, or hold it 

in abeyance and consolidate appropriate issues in a single proceeding, which would allow the 

Commission to resolve such issues for the industry as a whole, rather than on a piecemeal basis, 

at such time as the Commission receives further guidance from the D.C. Circuit Court of 

Appeals or from the FCC. 

Respectfully submitted, this 10th day of June, 2004. 

BELLSOUTH TELECOMMUNICATIONS, INC. 

c/o Nancy W. Si%s 
150 South Monroe Street 
Suite 400 
Tallahassee, FL 32301 
(305) 347-5558 

MEREDITH E. MAYS 
Suite 4300, BellSouth Center 
675 West Peachtree Street, N.E. 
Atlanta, GA 30375 
(404) 335-0750 

54061 1 
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* *  @ BELLSOU7H 
BellSouth bterconnectior Slrrvicw 
675 West P- Stmet, NE JenyHendht 
Roam 34891 BellSouth Center 404427-7503 
Atlanta, Georgia 30375 Fax (404)529-7839 

Ms. Dana Shaffer 
Vice President, Regulatory Counsel 
XO 105 Mofloy Street 
Suite 300 
Nashville, Tennessee 37201 

Dear Ms. Shaffec 

This is in response to your letter dated May 6,2004, regarding Canier NoUfkx&n letter 
SN91084063 dated April 22,2004, announcing BellSouth's offer of a transition f m  high 
capacity loops, intemfiioe channels and dark fiber Unbundled Network Elements (UNE) to 
tariffed offerings of BeUSovth or offerings available h m  others. I am ~ u r y  that you 
misunderstood BellSouth's letter regarding its actions that will take place after tha D.C. Circuit 
Court's vacatur becomes effedive. Nowhem in Bellsouth's tetter is there any discussion or 
indication that BellSouth will unilaterally breach the lnterconnectlon Agreement and it is not 
BellSouth's intent b do so. 

White BellSouth appreciates XO taking the time to express its position regarding the Incumbent 
Local Exchange Carrier's (ILEC's) obligatbn ta provide high capacity dedicated transport and 
high capadty loops at UNE pricing once the vacatur becomes effective, BellSouth respedfully 
disagrees with XO's posttion. The D.C. Circuit Court's Opinion explicitly vacated the Federal 
Communications Commission's (FCC) national findings of hpaimnt with respect to high 
capadty dedicated transport snd high capadty loops such that these elements are 110 h e r  
required to be provided at UNE pricing. As a resuit, once vacatur becomes effective, lLECs will 
no longer hsve an obligation under Seaon 251 d the Telecommunications Act to offer ther;e 
elements as UNEs, As stated previously, BeltSouth recognizes b obligations under exisang 
interconnection agreements, but Will pursue the legal and regulatory OptiO* a t d a b  It OncB 
the vacatur bec=ornes effective. Furthermore, atthough lLECs presumably will retain an 
obligation bo offer hbh cape* dedicated transport and high capacity loop$ pursuant b 
271 of the Telecornmunicatidns Act, such offerings will not be subjed to UNE Total Element 
Long-Run Incremental Cost (TEUiCC)-based pricing. 

BellSouth's UNE transport transition offering in Carrier Notification Latter SN910841)163 is In 
response to FCC Chairman Powell's call for carders to enter into commefdal negotia#ons. To 
provide stability for CECs, BellSouth is offering a transition plan for CLEW continued access 
to high capacity dedicated transport and hQh capacity loops during the transition period in 
hopes that tts CLEC customers will consider BellSouth as their provider of them spedai access 
services. 



8ellSouth looks forward to the opportunity to successfully negotiate an agreement that win 
create a w yiable long-term service arrangement with XO. 

Please feel free to call me if there are additional questions or concerns. 

\nferconnedon setvices 
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May 28,2004 

Mrs, Blanca S. 0ay6 
D'wector, Division of the Commission Clerk and 

Florida PuMk Service Cornmlssion 
2540 Shumard Oak Boubvard 
Tallahassee, FL 323994850 

Administrative Servtces 

Re: Docket No. 040489-TP; Jolnt CLECs' Emergency Comphht 
Seeking an M e r  Requiring BellSouth and Ve,rtrOn to Confinue 
to Honor EXls2fng InkmonnecUon A g m e n t s  

Dear Ms. Bayo: 

On May 21, 2004, XO Florida, Inc. and Allegiance Ttdeccm of Florida, Inc. 
("Joint CLECs") filed an Emergerrcy Complaint, which purports to require 
expedited adion from this Commission due to the hint CLEW perception of an 
imminent service disruption. BellSouth wit1 file its fonnal response to thb 
Complaint an or before June 10,2004; in the meantime this letter responds to the 
Joint CLECs' request for expedited relief, As set forth more fully herein, such 
emergency relief is not necessary, 

During this CommWon's May t f ,  2004 teleconference in Docket Nos. 
030851-TP and 030852-TP, BellSouth darifred its position concerning the D.C. 
Circuit Court of Appeak decision vacating portions of the T.nnial  Revhw Order. 
BellSouth also posted a Carder Notffication Letter on May 24,200.6 to set forth Its 
position, which is attached hereto. 

EseIIsouth intended to a~eviate apparent uncertainty an the part of some 
caniers. Apparently, some caniers purport to remain confused. As provided in 
BellSouth's May 24, 2004 Cartier Letter Notifition, BdSouth Will not 
"unilaterally disconned services being provided to any CLEC under the CLfX 'S  
Interconnection Agreement." Consequently, there will be no chaos as the Joint 
CLECs allege. BellSouth will effectuate changes to its interconnection 
agreements via established legal procedures. 



With respect to new or future ~rdem, "BellSouth will not unilaterally breach 
its interconnedion agreements-" If the D.C. Circuit issues its mandate on June 
15,2004, BellSouth wilt continue to accept and process new orbem for services 
(including switching, high capacity transport, and high capadty loops) and will M1I 

'for those services in accordance with ths terms of dsting interconnection 
qrgernents, until such time as those ag-reernents have been amended, 
reformed, or modified consistent with the D-C. Circuirs decision pursuant to 
established legal procasses. As it is tegally entitled to do. BellSouth reserves all 
rights, arguments, and remedies it has under the taw Mth respect to the rates, 
terms, and conditions in the agreements. 

I trust this information adequately addresses the hin t  CLECs' concerns 
m1atlng to serviCe disruption and demnstri3tes that expedited a d o n  by this 
Commission is unnecessary. If I can be of further assistance, piease tet me 
know. 

Sincerely, I 

cc: Parties of Recard 
80th Keating 



Dab: 

TO: 

May 24,2004. 

i 
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UNITED STATES COUm OF SIPPEW 
FOR THE DISTRICT OF COLUmrA CIRCUIT 

UNITED STATES TELECOM ASSOCUTION, et d, 
Petitidners, 

V. 

FEDEM COMMUNLCATIONS COMMISSION 
and UNITED STATES OF ANEIUCA, 

Respondents. 

1, I am Keith 0. Cowan. I a m  employed by BellSouth as its 

president-Ifiterr=onnection Sewices. In this positbn, I have responsibility 

for BellSouth’s services to wholesale customers, including competitive 

l d  exchange carriers (TLECs”). 

2. I am Jerry D. Hendrix. I am employed * by BellSouth as 

Amisbnt  Vice Prcsident-Interconntxtion Marketing iXr the 

Interconnection Services organization. 1 have been connected to the 

Interconnection Services organization since the I 

Telecommunications Act of 1996 (the %cI?). D b g  that time, I have 

of the 

had experience’in a variety of roles related to OW wholesale operations, 

includbg d e s ,  product development,. contract negotiation, pricing, and 

testifying before public service commissions. 



3. The purpose of this Declaration is to pruvide information 

about ~ e ~ o u t h ’ 8  actions if this Court’s mandate issues. ~ p e c i f i d y ,  it 

, explains that: 

2- (4 
of the mandate’s issuatlcc; 

(b) 

there will be no service disruption to CLECs as a rcsult 

during the eight years of FCC rule uncertainty, any 

changes &sing out of regulatory or judicial determinations have been 

handled succesaf?uuy, and changes necessitated by this mandate will be 

no different; 

[c) BellSouth has an attractive copmercial. offer for 

CLECs that desire commercial Certainty. 

4. No service to CIJW customers will be terminated by 

BcUWuth bcmusc of issuance uf the Court’s rn*date. As described in 

further detail below, aftcr the rnandatc issues, Bcllsouth will continue to 

provide an equivalent service to whalesate custoipers that cumntly 

obtain mas8 market Switching, high-capacity loops and ImmSpOrt, and 

dark fiber from ]BellSouth as unbundled networkdements, assuming 

they wish to continue receivixig such service. 

5, Beilllsouth has explained the actions that it will take through 

dissemination of a Carrier Notification Letter (Attachment 1) and a press 

release [Attachment 2) to all CLECs in its service tembry. The 

notification letter provides, in pertinent part: “if the rules arc vacated, 

BeE1Sauth will not, as a result of the vacatur, unilaterally f disconnect 
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services being provided to any CLEC under the CI*EC's Intemmection 

Agreement.* The press release afl'ims that statement, as does this 

'Dechration. 
2- 

6. Since passage of the Act, there has been substantial 

litigation and often considerable uncertainty surroundhg the rules for 

unbundled network elements. But BeUSauth and other members of the 

telecummunicationa industry have successfully w a g e d  the changes 

resulting from judicial decisions and the FCC's promulgation of new UNE 

rules. For example, the FCC in 1999 essentially e l i i a t e d  incumbents' 

obligation 

it had required incumbents to unbundle in its original UNE list, 

established in 1996. Nonetheless, BellSouth continued to provide 

operator service: and directory assistance service .to CWCs that desired to 

obtain it from BeUSouth, at ujust and reawnable" ratee. Similarly, in the 

unbundle operator ~ M c e s  and directory assistance, which 

ZYkmiaZ Review Order, the FCC eliminated incu.~pl~nta' obligation to 

unbundle circuit switching for enterprise customkrs (subject to 

conditions that Ek11Sout.h satisfied), and C W C s  that desired that service 

have canthued to receive it from BellSouth, In every case, the industry 

has found an orderly le@ process available to succcssfuuy manage the 

changes, and customer seMce was not disrupted. These same orderly 

processes m e  still available, and if necessary will be used by BellSouth to 

effect any changes to contracts or requests for relief that are occasioned 

by the issuance of the mandate. Provided our CL&C customers 
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demonstrate the good faith that has characterizqd BellSouth’s previous 

responses to change, customer senrice will be unaffected by the issuance 

’of the mandak. 

7. BellSouth has attractive commercial offers for CLEC D 

customers that prefer tho certainty of a commercid arrangement. For 

customers that currently purchase *e unbundlqd network clement 

platform (UNE-P), BellSouth offers an equivalent, replacement service= 

that permit8 existing customers to continue theik * current service without 

m y  price increase for the remainder o€ 2004, and with a gradual 

increase to a market-bas& rate over the rernainder of the offer’s 42 

month term. For customers that desire highepacity dedicated 

transport, loops, and dark fiber, Bellsouth offers-a transi~on plan from 

the current UNE servicc to other BellSouth regulated offerings or to other 

dternativc facifitiies. We have executed eight coderckd agreements for 

the UNS.P replacement service, and have entered into wo separate 

transition agreements regarding high capacity trmsprt and high 

8. ”bo  mischaract t r im of the new .equivalent replacement 

offer a l s ~  require correction. (as Motion ofCLEC.PetitionerS and 

i&mnc>ts, Exhibit A-Dedcudhn of AT&T, p .  27, f 61, and Exhibit D- 

&d.uration ofMC& p.8, 7 IS). First, neither the new equivalent nor the 

existing UNE-P is comparable to BellSouth’s bask residential r e t d  

service. A CLEC customer purchasing today’s UNE-P or tomorrow’s 
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equivalent %Ace receives all; the features that &e part of BeUSouth’s 

highest premium residenw retail service, including dl switch features 

for cdller ID, call waiting, and similar services, q d  in addition receives 

tehination of calls to all points within the W : A c c e s s  and Transport 

Area U T A )  in which the end-user customer’s &vice is located. None of 

sewice, which renders misleading the attempted r c o m 4 w n  m d  

acculfipmying anti-competitive degations of AT&T and MCI. (see a). 
The BeUSouth premium residential retail service that compares moat 

closely ~5th UHEP and the new equivalent serYi& is unifomdy priced 

above the rate for each wholesalc service. Even h t  cumparison 

shortchanges the CLECs’ revenue opportunity, however, because 

subscripthn to UNE-F or the new equkalent service p e d t s  CLECa to 

croUect wholasale revenue fmm long distance c d c r s  terminating calls 

over &e service. FinaUy, of course, every retail residential 

telecommunications service of BellSouth can be purchasd by wholesale 

customers for less than the retail price because of the wholesale discount 

I.eq?lirtd by tha Act and prescribed by state public sedce commissions. 

In addition, the new o€kr of service cquivdcnt to the UNE-P 9. 

in Georgia is priced based on the most recent Gtbrgia Public Service 

Co&ssion rates that have not been invalidated:by the courts. The 

refcrence in at least one fding (see AT&TDeduratim, pp.27-28, 116263) 

to a ‘Georgia exception” [AT&T’s pejorative phrase far BellSouth’s 
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proposed use of the most recent Georgia PGC-adbpted rates not 

deermined to be un.Iadbl) ignores a federal district court's recent 

I hukbg that the Georgia PSC acted unlawfully when it set new rates in 

2&3. The court's determination that the Georgia PSC acted unlawfUly 

is anal, although litigation continues over the specific remedy imposed by 

the diskkt court. Thus, Georgia is not an exception; it fits the propod'a 

discipline of using the kttst rates not found unl$lwful, 

This concludes the Declaration. 

. ---"-_ .... ....,_ i .._., I:, .,. _,.. r.... . .., ........ .L..:. _,_...,.__ ...._..- _-...- -- 





I, letrjl D. Heddrix, d&ge under penalty of perjury under the laws of the United States 
of America that the foteg&ing,is tnte and C O ~ C ~ .  to the best of' my know;le&p 



ATTACHMENT 1 
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Date; 

To: 

M e y  24,2004. 

Fadtity-Based Competitive L m l  Exchange Carriers (CLEC) 

If you have any questions, please mtaC;t.your BellSouth contract managerr. 
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Bef~Sauth Confirms To Wholesale Customers That 
Sewices Wlli' Continue Even As Rules'Change 

I 

For lrnmediata Release: 
> 

May 26, 2994 

ATLANTA -- BellSouth (NYSE:. B E )  today confirmed that themi would be no 
disruptkm af setvice If current rules on wholer;e)a leasing of BetISouth unbundled 
netwark elemsnk (UNB) are vacated next month. . 

a 

Under a District of CoJumbIa Glrcuft; Court of Appeals order due .to go into effect on 
June: 1s.; BhltSouth will, RO longer be requlred W lease certain porttons of Its networks 
to kwho!c$ak cumers .  

To ensue a smooth and; fair bansitton to. the new market envfrQnment, SellSouth 
wiW us:wtitiMkhed legat and regulatory pm~asst$s to iniplemedt the D.C. Circuit 
coures declsfon. 

"We are cotnmltted to golng through the appropriate process," said Keith Cowan, 
midiant o,b'ISdlSauth Tnterzonnedlon Services. "Thls lo mt a new pwess. The 
p r e s  hias- been successfully utlllzd rnultlple ttmes stnce t h e  gassage of the Act 
when the. FCC previously removed network elements from the list." 

*In those cases, no wholesPJie customers lost sewice as a result of the elements' 
removal' horn interconnedon agreements," Cowan explelned. "For example, 
switchiqg tar enerprlse customers in certain large rnarkeks was previously. removed 
from the mandated list.. Over a hundred of B@S&th's whales& customers entered. 
into cumt'berciat agreements for market priced swdtdring for enterprise end user 
wsbmws, The ttansitlon from the regulated environment to thle curnpetttive 
ewhnment $vas smooth wtth complete SC?wke continuity." 

"We h a w  already sign4 seven commercial agreements and beikve WB can achieve 
addit.t[bnal commerdai agreements, especlal4y if we are in a posltion where neither 
side has a. regulatory advantage In the negotiations," he added. These negotlatlons 
must be dona in good faith, We pledge. to cantlntle to do that.* 

A transnion plan has alsu h e n  proposed to transfer wholesale. iustbmers from the 
current arrangement with LkJE high-capadty dedicated transpa@, loops, and dark 
fiber, currently purchased under the competitor's governmeht-mandated 
int&Cconn%tkm agreement, to BellSouth tarifkd and regulated offerings or to ather 
altematlvc factllitles. 
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BelISoutWs appmach Will allow all CLEO acting in good faith to continue 
unlntermpted. service to their customers during the transition to a changed 
raguhtary enwanment 

"BellSouth is committed to continue. providing quality. whofesate servfce and urges its 
whalesafe customef~ to consider the proposais we have made,'! said Cowan. 

#.# Y 

BelSouth Curpoyatlcm is a Fortune 300 cctmrnunicdtlons camparry headquartered in 
AWrnta, Gebrgla, and a. parent cdmpany of Cingular Wireless, the natbn's second 
larqest wi~e+&s volce and data provider. 



CERTIFICATE OF SERVICE 

I hereby certify that on June 3, 2004, a copy of the foregoing document 
was served on the following, via the method indicated: 

I 

f 1 Hand- 
[ ] Mail '- 
[ 1 Facsimile 

Electronic 

Henry Walker, Esquire 
Boult, Cummings, et al. 
414 Union Street, #160Q 
Nashville, TN 3721 9-8062 
hwalker@ boultcumminns .corn 

539315 


