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BELLSOUTH TELECOMMUNICATIONS, INC.’S RESPONSE IN OPPOSITION AND MOTION TO DISMISS THE PETITION OF FCCA, AT&T & MCI FOR EMERGENCY DECLARATORY RULING

INTRODUCTION


BellSouth Telecommunications, Inc. (“BellSouth”) respectfully submits this Response in Opposition and Motion to Dismiss the Petition for Emergency Declaratory Ruling ("Complaint") filed by the Florida Competitive Carriers Association, AT&T, and MCI (collectively, “Petitioners”) on or about May 28, 2004.  Petitioners seek an “emergency, expedited” order asking the Florida Public Service Commission (“Commission”) to require BellSouth to "maintain the status quo and to honor existing interconnection agreements.”  See Complaint at 18.  More specifically, Petitioner ask the Commission to enter an "emergency" order requiring BellSouth to "continue to honor the obligations contained in [its] Interconnection Agreements," and it asks the Commission to dictate one and only one manner of amending those agreements to conform to the D.C. Circuit Court's opinion
 now that the stay of the court’s mandate has expired.  Id.  Finally, Petitioners ask the Commission to preclude BellSouth "from taking any unilateral actions" to restrict Competitive Local Exchange Carriers’ (“CLECs”) access to unbundled network elements.  For the reasons set forth below, Petitioners’ Complaint has no substantive merit.  BellSouth respectfully requests that the Commission dismiss the Complaint, or in the alternative, given that the issues related to an orderly transition in light of the D.C. Circuit Court’s mandate are not going to go away, hold this Complaint in abeyance and address appropriate issues for the industry as a whole rather than on a piecemeal basis.

DISCUSSION

I.
There is no "emergency," and there is no merit to PETITIONERS’ Complaint, because BellSouth has clearly, consistently, and without exception stated that it will honor its existing INTERCONNECTION agreements.


The Complaint appears to be based on Petitioners' unfounded fear that when the Federal Communications Commission’s (“FCC”) unbundling rules are vacated, BellSouth may no longer honor its existing Interconnections Agreements with CLECs.  Several sources, including at least one of the Exhibits to Petitioners' Complaint, clearly demonstrate that Petitioners' fear is unfounded.   



Exhibit 3 to Petitioners’ Complaint, for example, is a Carrier Notification Letter issued by BellSouth and dated May 24, 2004.  This Letter states without equivocation that “BellSouth will not unilaterally breach its interconnection agreements.”  The letter says that BellSouth “does intend to pursue modification, reformation or amendment of existing interconnection Agreements . . . to properly reflect the Court’s mandate,” and it specifically assures the CLECs that “BellSouth will not, as a result of the vacatur, unilaterally disconnect services being provided to any CLEC under the CLEC’s interconnection Agreement.”  Id. (emphasis added).


Beyond that, Petitioners apparently are aware of BellSouth's May 7, 2004 letter to Cbeyond, which is another CLEC.
   This letter refers to BellSouth’s Carrier Notification Letter dated April 22, 2004 (which is attached as Exhibit 2 to Petitioners’ Complaint and which purports to support Petitioners’s claim of “confusion”), and it clearly states that “[n]owhere in BellSouth’s [April 22, 2004 Carrier Notification Letter] is there any discussion or indication that BellSouth will unilaterally breach the Interconnection Agreement and it is not BellSouth’s intent to do so.”  See Attachment 1 at p. 1 (emphasis added).  Further, rather than giving any suggestion that BellSouth would act unilaterally when the vacatur became effective, BellSouth's letter states that “BellSouth is well aware of its obligations under the existing Interconnection Agreements and will pursue the legal and regulatory options available to it once the vacatur becomes effective.”  Id. (emphasis added).  Nowhere does BellSouth suggest that it would act unilaterally, and indeed BellSouth has repeatedly assured the industry that it will not act unilaterally with regard to its interconnection agreements once the vacatur becomes effective.
   These letters of May 7 and May 24, 2004 are more that sufficient to demonstrate that the fears that led Petitioners to file its "emergency" Complaint are unfounded. 


Nonetheless, BellSouth would like to address the proceedings here and in North Carolina that are referenced in Petitioners's Complaint.  See Complaint at 6, 8.  Attachment 2 to this Response is a copy of a letter BellSouth filed with the North Carolina Utilities Commission on May 28, 2004, following the teleconference of May 26, 2004 that is referenced on page 11 of the Complaint.  In that letter, BellSouth states, without equivocation, that: 

If the D.C. Circuit issues its mandate on June 15, 2004, BellSouth will continue to accept and process new orders for services (including switching, high capacity transport, and high capacity loops) and will bill for those services in accordance with the terms of existing interconnection agreements, until such time as those agreements have been amended, reformed, or modified consistent with the D.C. Circuit’s decision pursuant to established legal processes.  As it is legally entitled to do, BellSouth reserves all rights, arguments, and remedies it has under the law with respect to the rates, terms and conditions in the agreements.  

See Attachment 2 (emphasis added).    

Similarly, on May 28, 2004, BellSouth filed a letter with this Commission in Docket No. 040489-TP, a copy of which is included as Attachment 3.  Counsel for FCCA represents XO in that docket and, as a result, received a copy of that letter.  Specifically addressing the May 24, 2004 Carrier Notification Letter, BellSouth's letter to plainly states that "BellSouth will not 'unilaterally disconnect services being provided to any CLEC under the CLEC’s Interconnection Agreement.'"  See Attachment 3.  BellSouth's letter then states that “BellSouth will effectuate changes to its interconnection agreements via established legal procedures.”  Id. (emphasis added) BellSouth concluded by saying that “[w]ith respect to new or future orders, 'BellSouth will not unilaterally breach its interconnections agreements.'”  Id. (emphasis added).
 


It is difficult to see how it could be any clearer.  BellSouth will honor its existing interconnection agreements until those agreements have been conformed consistent with the D.C. Circuit’s mandate.  BellSouth intends to utilize the “change of law” process in its interconnection agreements to effectuate such changes.  Although BellSouth had not made this decision previously, BellSouth has clearly, consistently, and without exception stated that it will not act unilaterally to modify or change the existing agreements.  As a result, it should be clear that contrary to Petitioners' unfounded assertions, there simply is no “emergency" and there is no substantive merit to Petitioners’ Complaint.

II.
THE COMMISSION SHOULD REJECT PETITIONERS'S IMPROPER ATTEMPTS TO LIMIT THE MANNER IN WHICH THE VACATUR CAN BE ADDRESSED TO CHANGE OF LAW PROVISIONS AS MOOT.


Petitioners' Complaint raises a matter of further concern.  Petitioners have not merely requested that BellSouth honor its existing interconnection agreements.  Petitioners also have asked the Commission to declare that the one and only way that the interconnection agreements can be changed to conform to the D.C. Circuit Court's ruling is through the “change of law” process contained in the individual interconnection agreements.  This aspect of Petitioners' request is moot because BellSouth intends to utilize the change of law process in existing interconnection agreements.  Nonetheless, the Commission should be mindful that this process may result in issues that will need to be resolved on an industry-wide basis.  

For example, in the event that negotiations under the change of law provisions prove unsuccessful, ordering the relief requested in Petitioners’ Complaint would require individual modification of every contract to conform to the requirements of the D.C. Circuit’s mandate and the Commission’s work could be brought to a standstill.  Currently, there are hundreds of interconnection agreements that have been filed with and approved by this Commission.  The changes wrought by the D.C. Circuit will, in large measure, be applicable across the board to all approved interconnection agreements.  Most “change of law” provisions in the interconnection agreements require the parties to negotiate changes and to then pursue the contractually required dispute resolution process if agreement cannot be reached.  It seems unlikely that this Commission, or any regulatory agency for that matter, would want to bind itself potentially to hundreds of dispute resolution proceedings, when a simple, single generic proceeding could resolve the disputed issues for all carriers.  This issue will not need to be addressed unless and until negotiations between carriers fail; consequently, there is no need to grant the Petitioners’ request.  


Interestingly, Petitioners’ Complaint is plainly inconsistent with positions previously espoused by Petitioner AT&T in other forums.  For example, in Docket 14361-U before the Georgia Public Service Commission, AT&T Communications of the Southern States, LLC (“AT&T”) and various other CLECs filed a pleading in which they contended that the adoption of new rates to be incorporated into the parties’ interconnection agreements did not require any “negotiation” under applicable change of law provisions:

Rather, all that is required to amend these agreements is to insert a new table containing the new cost-based UNE rates, having both parties sign the amendment and filing the amendment with this Commission.  That is a purely ministerial function, not something that requires extensive negotiation.

See Attachment 8 at p. 6.  This same reasoning would apply now that the D.C. Circuit’s mandate has taken effect – all that is required is for the parties to remove the language concerning unbundled network elements that the D.C. Circuit has held do not satisfy the impairment standard.  This is purely ministerial function not requiring extensive negotiation.


Indeed, several of the FCCA’s members in Georgia went so far as to contend that because “negotiations are not necessary to implement the [Georgia] Commission’s UNE rate order,” the change-of-law provisions in the parties’ interconnection agreements were “inapplicable in this instance."  See Attachment 9 at p. 4, n.3.  Although the Georgia Commission did not adopt this position, Petitioners make no attempt to explain its sudden change of heart about the sanctity of the change-of-law provisions in the parties’ interconnection agreements when it comes to the D.C. Circuit’s mandate.

Additionally, Petitioners’ position that any amendment to conform existing interconnection agreements to the D.C. Circuit’s mandate should not be effective until such amendment has been “filed with and approved by the Commission” also is inconsistent with positions taken by FCCA members in Georgia.  There, AT&T and other CLECs asked the Georgia Commission to clarify that any amendment incorporating the Georgia Commission’s new UNE rates should take effect on March 18, 2003, which is the date of the Georgia Commission’s vote, regardless of when the parties’ actually amended their respective interconnection agreements.  According to Petitioners’ members, such clarification was necessary “[t]o prevent the discriminatory impact of some CLECs implementing the Commission ordered rates prior to other CLECs or BellSouth delaying implementing the rates until some unspecified time in the future ….”  See Attachment 9 at p. 4.  
Under such reasoning, and to be consistent, Petitioners presumably should agree that any amendment implementing the D.C. Circuit’s mandate should take effect as of the date the mandate was issued.  Of course, now that the shoe is on the other foot, Petitioners are not concerned about consistency and could care less about possible discrimination or delay associated with implementing the D.C. Circuit’s mandate.  In any event, as indicated above Petitioners’ entire arguments concerning the change of law provisions are moot.  BellSouth intends to utilize the change of law provisions in individual CLECs’ interconnection agreements to effectuate the USTA II decision, and no Commission action is needed.  

III.
BELLSOUTH RESPECTFULLY REQUESTS THAT THE COMMISSION DISMISS THE COMPLAINT BUT CONTINUE TO HOLD THESE DOCKETS OPEN.


As explained above, there is simply no substantive basis, either in fact or in law, to grant any aspect of Petitioners’ Complaint.  BellSouth has stated that it has no intention of taking action unilaterally to cut off service, or to deny new service to CLECs with which it has existing interconnection agreements.  The Carrier Notification Letters attached to Petitioners’ Complaint and the additional documents attached to this Response clearly explain what BellSouth’s position is and will be vis-à-vis carriers with which BellSouth has no interconnection agreement, but there is no basis to conclude that BellSouth would intentionally violate its existing interconnection agreements in any respect.  Consequently, there is no emergency and no basis for this Commission to grant the relief sought by Petitioners.

CONCLUSION

There are now four separate proceedings in Florida that raise issues relating to USTA II.  BellSouth has or will file its formal responses to each of these dockets, however, it is clear that issues related to an orderly transition of the USTA II mandate are not going to go away.  Accordingly, the Commission should dismiss the Petitioners’ Complaint, but hold one of the dockets open to consolidate appropriate issues into a single proceeding, which would allow the Commission to resolve such issues for the industry as a whole, rather than on a piecemeal basis.


Respectfully submitted, this 17th day of June, 2004.  
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� 	USTA v. FCC, 359 F.3d 554 (D.C. Cir. 2004) (“USTA II”).


� 	Attachment 1 to this Response is a copy of this letter.  Petitioners apparently is aware of this letter because in a similar Petition it filed with the Georgia Public Service Commission on May 28, 2004, Petitioners states that it supports the Petition for Declaratory Ruling that Cbeyond filed with the Georgia Commission in Docket 18889-U (which the Georgia Commission recently voted unanimously to dismiss).  BellSouth’s May 7, 2004 letter to Cbeyond was attached the Cbeyond Petition that Petitioners says it supports.        


� 	In light of such assurances, the Georgia Commission recently voted unanimously to dismiss a petition (filed by Cbeyond) that is similar to Petitioners' Complaint here.    


� 	On June 1, 2004, BellSouth filed a declaration with the United States Court of Appeals for the D.C. Circuit that is consistent with the letters discussed in this Response.  Attachment 4 to this Response is a copy of that declaration.


� 	The state commissions of Tennessee, North Carolina and Louisiana agree that there is no “emergency”, as the Tennessee Regulatory Authority voted to dismiss an analogous docket filed by XO Tennessee, Inc. on June 7, 2004.  In addressing a complaint filed by CompSouth in Louisiana, that Commission decided on June 9, 2004 that expedited relief was not needed, and held CompSouth’s Complaint in abeyance.  On June 11, 2004, the North Carolina Utilities Commission entered an order denying emergency relief (Attachment 5).  In Mississippi and Kentucky BellSouth has filed letters (Attachments 6 and 7) with the commissions similar to the letter previously filed in Florida, and as a result, the parties also jointly agreed that the Commission should hold CompSouth’s Complaint (and BellSouth’s Answer) in abeyance and keep this docket open until such time as the parties requested the Commission to take further action.  In light of the foregoing, it should be abundantly clear that there is certainly no “emergency” in Florida. 
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