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1311 Executive Center Drive, Suite 220 
Tallahassee, FL 32301-5027 

Telephone: (850) 402-0510 

www.supratelecom.com 
Fax: (850) 402-0522 

June 23,2004 

Mrs. Blanca Bayo, Director 
Division of Commission Clerk and Administrative Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

RE: DOCKET 040301-TP 
SUPRA'S MOTION FOR LEAVE TO AMEND ITS 
PETITION FOR ARBITRATION WITH BELLSOUTH 

Dear Mrs. Bayo: 

Enclosed is the original and fifteen (1 5 )  copies of Supra Telecommunications 
And Information Systems, Lnc.'s (Supra) Motion For Leave To Amend Its Petition For 
Arbitration With Bellsouth along with four (4) exhibits. Exhibit B is confidential and is 
therefore submitted in a sealed envelope. 

A copy of this letter is enclosed. Please mark it to indicate that the original was filed and 
return it to me. 

Sincerely, 

Brian Chaiken 
Executive Vice President 



CERTIFICATE OF SERVICE 
Docket 040301-TP 

I HEREBY CERTIFY that a true and correct copy of the following was served via 
Facsimile, E-Mail, Hand Delivery, and/or U.S. Mail this 23'd day of June 2004 to the following: 

Jeremy Susac 
Office of the Geneva1 Counsel 
Florida Public Sewice Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Nan cy White 
c/o Ms. Nancy H. Sims 
BellSouth Telecommunications, Inc. 
150 South Monroe Street, Suite 400 
Tallahassee, FL 32301 -1 556 

SUPRA TELECOMMUNICATIONS 
AND INFORMATION SYSTEMS, INC. 
2620 S. W. 27th Avenue 
Miami, FL 33 133 
Telephone: 305/ 476-4248 
Facsimile: 305/ 443-1078 

By: Brian Chaiken 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Petition of Supra Telecommunications 1 

1 

and Information Systems, Inc.’~, for arbitration ) Docket No. 040301-TP 
with BellSouth Telecommunications, Inc. 1 Filed: June 23, 2004 

MOTION FOR LEAVE TO AMEND 
PETITION OF SUPRA TELECOMMUNICATIONS AND INFORMATION SYSTEMS, INC.% 

FOR ARBITRATION WITH BELLSOUTH TELECOMMUNICATION, INC. 

Supra Telecommunications and Information Systems, Inc., (“Supra”) by and through its 

undersigned counsel hereby files this Motion for Leave to Amend the above styled petition. In 

support thereof, Supra states as follows: 

An issue identification meeting was held on Monday, June 14, 2004. At that time, Supra 

proposed only to raise two issues addressing the appropriate non-recurring rate, if any, BellSouth 

may assess for a hot-cut fiom an UNE-P to UNE-L arrangement. Supra has since re-evaluated its 

petition and determined more clarity was required in order to clearly frame Supra’s issues which it 

has brought forth to this Commission. Pursuant to Rule 28-106.202, Florida Administrative Code’ 

and Florida Statutes 0 364.058; Supra hereby requests leave to amend its Petition. A true copy of 

Supra’s proposed First Amended Petition is attached hereto. 

BellSouth will not be prejudiced if Supra is allowed to amend its initial petition to clarify 

the issue(s) in question. An amendment to the initial petition is in the public interest since the 

purported amendment will get the parties to the heart of the instant dispute. 

’ Rule 28-106.202, Florida Adrmnistrative Code , provides that “The petitioner may amend the petition prior to the 
designation of the presiding officer by filing and serving an amended petition in the manner prescribed for filing and 
serving an original petition. The petitioner may amend the petition after the designation of the presiding officer only 
upon order of the presiding officer.” 

Section 364.058, Florida Statutes, provides: “(1) Upon petition or its own motion, the commission may 
conduct a limited or expedited proceeding to consider and act upon any matter within its jurisdiction.” 



Motion For Leave To File An Amended Petition 

In the instant proceeding, it is necessary that Supra amends its initial filing so that the 

issue(s) raised in its initial petition will be adequately and efficiently addressed. Commission 

Order No. PSC-03-0721-PCO-TP, issued on June 17,2003 in Docket 030349-TP, provides: 

The 1 ongstanding p olicy i n F lorida, and o f t his C ommission in p articular, i s t o 
allow pleadings to be freely amended so that disputes may be resolved on their 
merits. (Order No. PSC-03-0721-PCO-TP at p. 2.) 

Also Commission Order No. PSC-98-0332-PCO-TP, issued on February 26, 1998 in 

Docket No. 970730-TP, reads in pertinent part: 

Thus, the courts inform that the Commission has broad discretion to allow 
amendment of pleadings and that the Commission should follow a policv of 
allowing pleadings to be freely amended, if the privilege to amend has not been 
abused, in order that disputes may be resolved on their merits. (Order No. PSC- 
98-0332-PCO-TP at p. 5 )  (emphasis added). 

WHEREFORE, for the foregoing reasons, Supra respectfully requests that this Commission grant 

Supra leave to amend its petition. 

RESPECTFULLY SUBMITTED this 23rd day of June 2004. 

SUPRA TELECOMMUNICATIONS 
AND INFORMATION SYSTEMS, INC. 
2620 S.W. 27th Avenue 
Miami, Florida 33 133 
Telephone: (305) 476-4248 
Facsimile: (305) 443-1078 

By : 
BRIAN CHAIKEN 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Petition of Supra 1 
Telecommunications and Information 1 
Systems, Inc.’s for arbitration ) 
with BellSouth Telecommunications, Inc. ) 

Docket No. 040301-TP 

Filed: June 23,2004 

FIRST AMENDED PETITION OF SUPRA 
TELECOMMUNICATIONS AND INFORMATION 

SYSTEMS, INC., FOR ARBITRATION 
WITH BELLSOUTH TELECOMMUNICATIONS, INC. 

Supra Telecommunications and Information Systems, Inc. (“Supra”) by and through its 

undersigned counsel, hereby files this, its First Amended Petition with the Florida Public Service 

Commission (“Commission”) pursuant to Rule 28- 106.202, Florida Administrative Code’ and 

Florida Statutes 5 364.058,* and hereby requests Expedited Relief3 in resolving a rate dispute in 

accordance with Sections 364.161(1), 364.162(2), Florida Statutes, as well as Section 252(b) of 

the Telecommunications Act of 1996 (the “Act”), between Supra and BellSouth 

Telecommunications, Inc. (“Bells outh”). 

Rule 28-106.202, Florida Administrative Code, provides that “The petitioner may amend the 1 

petition prior to the designation of the presiding officer by filing and serving an amended petition in the 
manner prescribed for filing and serving an original petition. The petitioner may amend the petition after 
the designation of the presiding officer only upon order of the presiding officer.” 

Section 364.058, Florida Statutes, provides: “(1) Upon petition or its own motion, the 
commission may conduct a limited or expedited proceeding to consider and act upon any matter within its 
jurisdiction.” 

The procedures for expedited processing were set out in the June 19, 2001, Commission 
memorandum from Noreen S. Davis to then Chairman, E. Leon Jacobs. This memorandum limited such 
proceedings to a single issue. The process described in the memorandum was originally envisioned as 
applicable to c.omplaints arising from interconnection agreements - which this would most certainly 
qualify. It is critical that the Commission use an expedited process to quickly resolve this matter in order 
to dispose of an existing barrier to competition that impede competitors from moving to a facilities-based 
system. 

2 

3 



PARTIES 

1. Supra is a Competitive Local Exchange Carrier (“CLEC”) certificated by the 

Commission to provide telecommunications services within the State of Florida. Petitioner’s 

name, address and telephone number is as follows: 

Supra Telecommunications and Information Systems, h c .  
2620 S. W. 27th Avenue, 
Miami, Florida 33133 
(305) 476-4200 

2. 

3. 

The Petitioner’s representative’s name, address and telephone number is: 

Brian Chaiken, Esq. 
Legal Department 
Supra Telecommunications and Information Systems, Inc. 
2620 S.W. 27th Avenue 
Miami, Florida 33133 
Telephone: 3 05.476.4248 
Facsimile: 305.443.1078 

BellSouth is a corporation organized and formed under the laws of the State of 

~ Georgia, with its principal office at 675 West Peachtree Street, Atlanta, Georgia, 30375. 

BellSouth is an Incumbent Local Exchange Carrier (“ILEC”) certificated by this Commission to 

provide local exchange telecommunications services in the state of Florida. BellSouth’s address 

in the State of Florida for service of process is: 

Nancy B. White, General Counsel 
c/o Nancy H. Sims, Director of Regulatory Affairs 
BellSouth Telecommunications, Inc. 
150 South Monroe Street 
Suite 400 
Tallahassee, Florida 32301 
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JURISDICTION 

4. The Act established three methods by which CLECs can enter the local exchange 

market: resale, leasing of unbundled network elements (“UNE”), and investing in their own 

facilitie~.~,’ Facilities-based CLECs are those that have invested in and built-out their own 

networksa6 Frequently, CLECs enter the market using resale or UNE-P services while investing 

the financial resources necessary to build a telecommunications network and eventually provide 

facilities-based  service^.^ This is exactly the three-prong strategy utilized by Supra. 

5 .  47 U.S.C. $251(c)(2) imposes a duty on the ILECs to provide interconnection 

with a local exchange carrier. The three methods of interconnection are described above. The Act 

requires that the rates for these methods of interconnection must be “just, reasonable and non- 

6 .  

discriminatory.” $ee $25 l(c)(2)(D). The pricing standards for interconnection charges can be 

found at 47 U.S.C. $252(d)(l). In addition to the rate being “just, reasonable and non- 

discriminatory,” the rate must also be “based on the cost (determined without reference to a rate- 

of-return or other rate-based proceeding) of providing the interconnection.” - §252(d)( l)(A). 

Furthermore the United States Supreme Court’ upheld the FCC’s finding that in 

supplying wholesale UNEs to a competitor the temptation and / or likelihood for abuse was high, 

and that “ disconnect[ing] previously c onnected elements, over the o bjection o f t he requesting 

carrier, not for any productive reason, but just to impose wasteful reconnection costs on new 

entrants.” In affirming FCC Rule 3 15(b), the Supreme Court found: 

4 - See June 2003 Florida Competition Report, pg. 5. 
See cc96-325 First Report and Order on Local Competition, 7 12. 
Id. 
Id. 
g w a  Utilities Board v. AT&T, 525 U.S. 366, 119 S.Ct. 721 (Iowa Utilities Board 11). Decided by the 

5 

6 

7 

8 

- 
- 

Supreme Court of the U S .  on Jan 25, 1999. 
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The reality is that $25 l(c)(3) is ambiguous on whether leased network elements may or 
must be separated, and the rule the Commission has prescribed is entirely rational, 
finding its basis in $251 (c)(3)’s nondiscrimination requirement. As the Commission 
explains, it is aimed at preventing incumbent LECs from “disconnect[ing] 
previously connected elements, over the objection of the requesting carrier, not for 
any productive reason, but just to impose wasteful reconnection costs on new 
entrants.” Reply Brief for Federal Petitioners 23. It is true that Rule 315(b) could allow 
entrants access to an entire preassembled network. In the absence of Rule 315(b), 
however, incumbents could impose wasteful costs on even those carriers who requested 
less than the whole network. 

(Iowa Utilities Board v. AT&T 525 U.S. 366, 119 S.Ct. 721 (1999) at Section I11 (D) 7 6.) 

(Emphasis Added.) Yet, in this Docket, the unjustified rate which BellSouth is currently 

attempting to bill Supra not only allows BellSouth to recover the cost of disconnecting and 

rebuilding a working, in-service loop, but BellSouth continues to bill that rate even when no 

work at all is done to the loop during conversion. 

6. Like the Act, Section 364.161(1), Florida Statutes, provides in part: 

The parties shall negotiate the terms, conditions, and prices of any feasible 
unbundling request. If the parties cannot reach a satisfactory resolution within 60 
days, either party may petition the commission to arbitrate the dispute and the 
commission shall make a determination within 120 days ...[ t]he prices, rates, 
terms, and conditions for the unbundled services shall be established by the 
procedure set forth in Section 364.162. 

7. This Florida provision allows a CLEC to petition this Commission to arbitrate a 

rate with respect to a condition of interconnection (such as a hot-cut charge), if the parties cannot 

reach a satisfactory resolution within 60 days. Section 364.162(2), Florida Statutes, sets out the 

procedure for resolving such a dispute: 

In the event that the commission receives a single petition relating to either 
interconnection or resale of services and facilities, it shall vote, within 120 days 
following such filing, to set nondiscriminatory rates, terms, and conditions, except 
that the rates shall not be below cost. 

4 



8. Supra hereby files this single petition, in accordance with the above referenced 

provisions, for the purpose of resolving an individual rate with respect to a condition of 

interconnection. 

EXPEDITED RELIEF 

9. Supra seeks expedited relief for several reasons. First, it is the stated policy of 

both this Commission and the FCC to encourage facilities-based competition. That is exactly 

what this d ocket r epresents - the a bility for CLECs s uch a s S upra t o o perate a viable 

business plan based on the investment in and use of its own facilities. It is simply not cost 

effective, for Supra or any CLEC, to pay BellSouth’s current, unjustified non-recurring charge 

for an individual hot-cut. BellSouth’s present unilaterally imposed charges create a barrier to 

facilities-based competition. Every month of delay acts to prolong the time in which consumers 

can realize greater savings, and which Supra can obtain a return on its facilities-based 

investments. 

10. Second, in light of the recent D.C. Circuit Court decision throwing out the UNE-P 

related provisions in the FCC TRO Order, there is much uncertainty regarding the future of 

UNE-P. This uncertainty is harmful to both customer and investor confidence in the CLEC 

industry. The establishment of a reasonable conversion cost so as to allow for facilities-based 

competition via UNE-L would go a long way to creating certainty, increasing confidence in this 

industry, and ensuring competition remains. Furthermore, as UNE-P prices may soon be raised, 

or as UNE-P may soon sunset, Supra needs to be able to quickly transfer its customers to its own 

facilities, so as to provide the least cost impact on its customer base. Delays in the establishment 

5 



of the W E - P  to UNE-L conversion costs will only serve to delay Supra’s ability to make these 

transfers as soon as possible. 

11. Third, BellSouth has refused to negotiate with Supra both the costs as well as the 

process, creating unsupportable excuses’ as to why it rehses to negotiate. It is important to note 

that delay only serves to benefit BellSouth, as Supra must either a.) continue to pay BellSouth for 

UNEs it neither wants nor needs, thereby enriching BellSouth and raising the costs of Supra or 

b.) pay BellSouth’s unilaterally set cost-prohibitive conversion costs.. 

12. Fourth, is the internal Commission memorandum, dated June 19, 2001, Commission 

Memorandum from Noreen S. Davis to Chairman, E. Leon Jacobs. This directive speaks to 

disputes that arise out of interconnection agreements and are limited to no more than three issues. 

In this case, the dispute involves both the parties’ present Florida interconnection agreement (the 

“ICA”) and is limited to less than three issues. Accordingly, the standards set out in that 

memorandum have been met and expedited review should be conferred. Furthermore, Section 

364.058, Florida Statutes, allows the Commission, upon a petition, to conduct an “expedited 

proceeding to consider and act upon any matter within its jurisdiction.” (Emphasis added). It is 

certainly within the Commission’s jurisdiction to resolve an interconnection agreement dispute 

and/or set a rate for a condition of interconnection or service of interconnection. 

13. For these reasons, Supra respectfully requests that this Commission grant Supra’s 

request for expedited relief and set this matter for hearing as soon as practical. Supra cites to 

BellSouth claims that Supra “breached” its confidentiality obligations relating to settlement negotiations 
mediated by the FCC, and therefore BellSouth will not negotiate this issue further with Supra. However, when 
asked by Supra for any factual or legal support for such an accusation, BellSouth admitted that it was unaware of 
any third party to whom Supra provided any confidential information, or any legal support which would provide that 
a party has breached its confidentiality obligations absence a wrongful communication of confidential information. 

6 
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Order No. PSC-03-0578-FOF-TP as precedent for expedited relief.” Based on this precedent 

and for all the above mentioned reasons, an expedited proceeding should be granted. 

14. 

BACKGROUND 

The parties’ ICA allows Supra to interconnect with BellSouth utilizing all three 

methods of interconnection. 

15. General Terms & Conditions (“GT&C”) 53.1 of the ICA establishes an obligation 

on BellSouth to cooperate in terminating services and elements and transitioning customers to 

Supra services. 

16. GT&C 522.1 of the ICA states that if [BellSouth] has an obligation to do 

something, it is responsible for its own costs in doing it, “except as otherwise specifically 

The “hot-cut” process is described in the Network Elements Attachment in 53.8 

stated.” 

17. 

of the ICA. 

18. Under $3.8.1 the hot cut process only applies “when Supra Telecom orders and 

BellSouth provisions the conversion of active BellSouth retail end users to a service 

configuration by which Supra Telecom will serve such end users by unbundled loops and 

number portability (hereinafter referred to as ‘hot-cuts).” (Emphasis added). 

In that case, AT&T filed a complaint and requested an expedited hearing. The only alleged 10 

emergency was that the respondent had allegedly violated a Commission statute andor rule. AT&T did 
not cite to Section 364.058, Florida Statutes, nor did they cite to the internal Commission memorandum 
regarding expedited hearings. AT&T’s initial complaint was void of any reason for the need for 
expedited relief. On April 15,2003, the Commission granted AT&T’s request for an emergency 
expedited hearing. The hearing in that matter was set for July 16,2003 - approximately 90 days from the 
date the Commission disposed of the respondent’s motion to dismiss. 

7 



19. Given that the ICA requires a “specific statement” [GT&C 522.11 before a charge 

will apply, and given that 53.8 only applies to converting “active BellSouth retail end users” to 

WE-L,  the rates for the retail-to-UNE-L conversion process cannot and should not apply to a 

UNE-P-to-UNE-L conversion. 

20. The current unjustified unilaterally imposed non-recurring rate BellSouth bills 

Supra for converting working UNE-P service to a UNE-L loop is the rate associated with 

establishing UNE loop service to a CLEC switch.” Establishing service includes numerous 

procedures and costs that never need to be performed in order to simply convert a working UNE- 

P loop. The only non-recurring rates this Commission ordered for a 2 wire Analog loop UNE12 

were $49.57 to put a loop in service where no service exists, and $0.102 to convert a working 

retail or resale line to UNE-P13. Lacking an explicit rate to convert UNE-P to UNE-L, BellSouth 

has decided to bill Supra the larger of the two inappropriate rates. 

21. A plain reading of the arbitrated and agreed upon ICA language precludes 

BellSouth from seeking any payments for this service of interconnection. More specifically: 

a. GT&C 9 3.1 establishes an obligation on BellSouth to cooperate in 
terminating services or elements and transitioning customers to Supra 
 service^'^. 

Where existing service and 1 or warm dial tone is not already present. 
FPSC UNE elements A.l . l ,  A.1.2 and P. l . l .  
i.e. resale or retail converted to P. 1 . 1  (which is the combination of A. 1.1 and B. 1.1 individual UNE 

ICA, GT&C Section 3.1 reads: “Supra Telecom may terminate any Services and Elements provided under 

I I  

12 

13 

elements)> 

this Agreement upon thuty (30) days written notice to BellSouth unless a different notice period or different 
conditions are specified for termination of such Services and Elements in this Agreement or pursuant to any 
applicable tariff, in which event such specific period or conditions shall apply, provided such period or condition is 
reasonable, nondiscriminatory and narrowly tailored. Where there is no such different notice period or different 
condition specified, Supra Telecom’s liability shall be limited to payment of the amounts due for any terminated 
Services and Elements provided up to and including the date of termination. Upon termination, BellSouth agrees to 
cooperate in an orderly and efficient transition to Supra Telecom or another vendor such that the level and 
quality of the Services and Elements is not degraded and to exercise its best efforts to effect an orderly and 

14 
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b. GT&C 9 22.1 says that if a party has an obligation to do something, it is 
responsible for its own costs in doing it, “except as otherwise specifically 
stated.” l 5  

c. BellSouth has admitted in Federal Court that “the terms of the Agreement do 
not explicitly reference a conversion process from” UNE-P to UNE-L. See 
BellSouth Emergency Motion to the Bankruptcy Court of June 23, 2003, at 11 
12 (attached hereto as Exhibit A).16 

d. BellSouth has admitted to Supra that it was impossible for the Commission to 
have ever considered a rate for UNE-P service to UNE loop conversion 
because BellSouth had never even generated a cost study for this activity, so 
the Commission could not have considered the rate.I7 

e. The “hot cut” process that BellSouth says applies here is described in the 
Network Elements Attachment in fj 3.8. Section 3.8.1 makes clear that the 
referenced process applies “when Supra Telecom orders and BellSouth 
provisions the conversion of active BellSouth retail end users to a service 
configuration by which Supra Telecom will serve such end users by 
unbundled Loops and number portability (hereinafter referred to as ‘Hot 
Cuts’).” 

22. Supra, nevertheless, recognizes that in a Commission arbitrated generic 

determination of UNE rates, BellSouth has the right to be reasonably compensated for the 

efficient transition. Supra Telecom agrees that it may not terminate the entire Agreement pursuant to this section.” 
(Emphasis Added). 

ICA, GT&C Section 22.1 reads: “Except as otherwise specifically stated in this Agreement, or any FCC 
or Conmission order or rules, each Party shall be responsible for its costs and expenses in complying with its 
obligations under this Agreement.” (Emphasis Added). 

This paragraph provides: “BellSouth agrees that the terms of the Agreement do no explicitly reference a 
conversion process from the PodLoop Combination Service (i.e., UNE-P) Supra currently uses to the separate 2- 
Wire Analog Voice Grade Loop Service (i.e., WE-L)  Supra now seeks to use. BellSouth believes that the process 
and rates detailed in the Present Agreement for conversion of BellSouth’s retail service to UNE-L should be applied 
to UNE-P to UNE-L conversions because UNE-P is, for the several functions involved in conversion to UNE-L, the 
hnctional equivalent of BellSouth’s retail service. BellSouth has been, and continues to be, ready to convert service 
consistent with the contractual processes if it has adequate assurance that the applicable rates will be paid.” 
Footnote 7 to that statement read: “The fact that the Present Agreement is silent on t h s  specific conversion is not 
unusual, as all the other interconnection agreements between BellSouth and other CLECs similarly do not address 
this issue. Evidently, all other CLECs understand that the FPSC rates would apply and thus have not disputed the 
charges.” Of course, there are virtually no CLECs in Florida, other than Supra, who have sought to complete bulk 
orders of UNE-L conversions. 

UNE-L provisioning. 

IS 

16 

Representations of BellSouth’s Gregory Follensbee at the March 5 ,  2003 intra-company meeting regarding 17 
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services it renders. However the most recent Generic UNE docket resolved only the non- 

recurring cost to establish new service” and the substantially reduced portion of that rate which 

is not avoided in the retail/resale to UNE-P ~onversion’~. Unfortunately, the issue of UNE-P to 

UNE-L conversion rates was not addressed during this, or any other, proceeding, possibly 

because CLECs were unable to even order W E - P  until after the Commission’s May 2001 

Order2’. Thus, in addition to asking this Commission to enforce the ICA, Supra also seeks a 

determination from this Commission as to what the just, reasonable and non-discriminatory 

TELRIC based charge should be. 

23. The following are facts that demonstrate the material cost differentials between an 

A. 1 .x UNE loop non-recuning charge versus a UNE-P-to-UNE-L hot-cut, regardless of the type 

of loop being converted: 

1. 
2. 
3. 
4. 
5. 

6. 

Placing a plug-in at remote terminal (100% of all orders) 
Placing a cross connect at a crossbox (100% of all orders) 
Check continuity and dial tone at the crossbox2’ (100% of all orders) 
Trouble resolution at the crossbox (30% of all orders) 
Testing at customer premises and “tagging wires at NID”22 (100% of all 
orders) 
Trouble resolution at customer premises23 (21% of all orders) 

A.l . l  @ 49.57 andA.1.2 @ 135.57 
P.l.l  @ $0.102 is the only non-avoided remainder of the above $49.57 plus the $3.47 for the B.l.l 

18 

19 

Unbundled Switch port. Thus all but 10.2 cents of the commissions combined $53.04 was ordered for the retail to 
UNE-P rate. No such UNE-P to UNE-L conversion was addressed by 990649A-TP. 

PSC-0 1- 1 18 1-FOF-TP. 20 

21 

0381. 

tagging at the NID for Supra customers, and despite BellSouth’s representations in other forums, Supra did not and 
does not request Bellsouth perform such activity. 

Despite the fact that when a UNE-P to UNE-L conversion improperly leaving the customer without dial 
tone, BellSouth classifies this as a “post conversion repair event” not related to the conversion and bills Supra an 
additional $80 - $150 to resolve the problem. Supra has documented substantial numbers of such problems where 
Bellsouth has had to be dispatched 2, 3 and 4 times within 48-96 hours after a conversion to resolve a problem 
between the MDF and the NID, and yet Supra is billed for all such trouble resolutions separately at rates up to $150 
per occurrence. 

10 

As opposed to doing so in the central office at the MDF as represented in the switching TRO Docket 03- 

Supra audits of completed UNE-P to UNE-L conversions prove that BellSouth does NOT perform t h s  22 

23 



7. A truck roll to the customer’s premises. (100% of all orders) 

24. In a UNE-P-to-UNE-L conversion there are two significantly different p ossible 

cost scenarios: 

a) 

b) loops served by IDLC. 

loops served by copper wire or UDLC, and 

Because the costs associated with each scenario are different, Supra requests a separate rate be 

established for each. This way, Supra can choose to move less expensive loops to its network if 

it so desires, thereby being more cost-effective and more competitive. 

25. BellSouth’s claim that this Commission already established a rate for performing 

UNE-P to UNE-L conversions is disingenuous at best. The alleged cost study upon which 

BellSouth relies, was produced at a time when no CLEC was even receiving UNE-P, much less 

performing UNE-P to UNE-L conversions. There simply was no experience on UNE-P to UNE- 

L conversions - UNE-P simply did not exist at the time and therefore a rate was never addressed. 

In further support of the proposition that BellSouth’s self-imposed rate is absurdly 

high, this Commission need only look to the rates other PSCs have set for the identical activities 

to those requested in this Petition by Supra. For instance, on January 26, 2004, per order of the 

Pennsylvania Public Utility Commission in a post TRO proceeding order, Verizon Pennsylvania 

hc. ,  issued a tariff reducing its cut over charge to $1.44, down from the $3.28 charge contained 

in its tariff issued in April 2000. 

26. 

ATTEMPTED NEGOTIATIONS 

27. Supra has been attempting to resolve this issue since at least March 5,2003, when 

BellSouth’s intent to charge this unjustified rate was first revealed. After repeated attempts to 
11 



obtain the underlying cost studies which purportedly supported BellSouth’s position, on June 16, 

2003, Supra filed a Complaint at the Federal Communications Commission (“FCC”) and made a 

request that the FCC consider this very issue on its accelerated docket. The request to place the 

issue on the accelerated docket was denied and BellSouth has explicitly refused to entertain any 

further negotiations on this matter with Supra. Significantly, before both the FCC and the United 

States Bankruptcy Court, Miami Division, BellSouth successfully argued that this matter should 

be heard by the FPSC, as opposed to either of those venues. 

STATEMENT OF UNRESOLVED ISSUES 
ISSUE 1 

What non-recurring rate, if any, is BellSouth entitled to charge Supra under the 
ICA for a hot-cut from W E - P  to UNE-L, where the only lines being converted 
are those served by copper or UDLC, for 

(a) FPSC loop type A. 1.1 (SL1 2-wire analog loop); and 

(b) FPSC loop type A. 1.2 (SL2 2-wire analog loop). 

The rates, if applicable, must be just, reasonable and non-discriminatory and must 
also b e “based o n  the c ost (determined without reference t o  a r ate-of-return o r  
other rate-based proceeding) of providing the interconnection [service] .” See 
§252(d)(l)(A). 

ISSUE 2 

What non-recurring rate, if any, is BellSouth entitled to charge Supra under the 
ICA for a hot-cut from UNE-P to UNE-L, where the lines being converted are not 
those served by copper or UDLC, 

(a) FPSC loop type A. 1.1 (SL1 2-wire analog loop); and 

(b) FPSC loop type A. 1.2 (SL2 2-wire analog loop). 

The rate, if applicable, must be just, reasonable and non-discriminatory and must 
also b e “based o n  the c ost ( determined w ithout r eference t o a r ate-of-return o r 

12 



other rate-based proceeding) of providing the interconnection [service] .” $& 
§252(d)(l)(A). 

INTERIM RATE RELIEF REQUESTED 
PENDING FINAL, RESOLUTION 

28. In addition to the requested relief above, Supra respectfully requests that this 

Commission grant Supra interim rate relief. This issue has an immediate impact on Supra’s 

ability to use its own facilities to serve its end-users, thereby creating cost-savings and a degree 

of certainty in light of the regulatory uncertainty shrouding this industry. Without an interim 

rate, Supra will be forced to continue the already 18-month delay in implementing its business 

plan to transition to a facilities-based provider. 

COMMISSION AUTHORITY 

29. The Commission has the authority to grant the interim rate relief utilizing its powers 

under Florida Statutes 5 364.058,24 and Florida Administrative Code 528-106.21 1 which states 

that the “presiding officer before whom a case is pending may issue orders necessary to 

effectuate discovery, to prevent delay, and to promote the just, speedy, and inexpensive 

determination of all aspects of the case, including bifurcating the proceeding.” 

30. The administrative regulation allows the presiding officer to fashion discovery on 

an expedited basis and the statutory provision allows the Commission to set a two (2) hour 

hearing if the need arises to grant the interim relief. 

3 1. Supra proposes that the Commission immediately order the parties to participate 

in a confidential mediation with the Commission staff within 30 days of any such order. 

24 Section 364.058, Florida Statutes, provides: “(1) Upon petition or its own motion, the 
commission may conduct a limited or expedited proceeding to consider and act upon any matter within its 
jurisdiction.” 
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32. Supra proposes that the Commission order that the parties be permitted to conduct 

discovery on an expedited basis. The parties should be ordered to respond to these Requests for 

Admission, interrogatories and production, within ten (10) days of receipt, Supra submits that 

mediation in this matter will be more productive if the answers to the admissions, as well as 

other discovery, are available at that time. 

33. Supra proposes that the agreed upon mediated interim rate b e submitted to  the 

Commission for approval. 

RATIONALE FOR RELIEF 

34. After reviewing BellSouth’s Commission-approved cost study relating to the 

retail-to-UNE-L cut-over process, Supra has identified various processes, with accompanying 

costs, that simply do not apply to the UNE-P to UNE-L hot-cut process. 

35. On January 8, 2004, Supra submitted a letter to BellSouth outlining its position. 

A copy of this letter is hereby attached as Confidential Exhibit B. 

36. As evidenced by this letter, based on BellSouth’s own Commission-approved cost 

study and the activities Supra has identified in BellSouth’s cost study as necessary for the UNE- 

P to UNE-L conversion process, the rate which BellSouth should properly be charging Supra 

should not exceed $5.28. It is important to note that Supra did not modify any of the BellSouth 

stated and Commission-approved costs. 

37. Supra believes that this rate is still high, in light of, inter alia, the $1.44 cut over 

charge for Customer-Specified Signaling (2-wire) (the identical cut over that Supra is seeking) 

contained in Verizon Pennsylvania Inc.’s tariff issued January 26, 2004. A copy of the relevant 

portions is hereby attached as Exhibit C. 
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38. This $1.44 charge reduces the previous charges of $3.28 and $12.25, depending 

on whether a premise visit is required, contained in Verizon Pennsylvania Inc.’s tariff effective 

May 12,2001. A copy of the relevant portions is hereby attached as Exhibit D. 

39. Supra submits that, given BellSouth’s own documentation, a $5.28 interim rate 

for non IDLC lines and $5.38 for IDLC lines is appropriate pending a final determination on this 

issue. 
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REQUEST FOR RELIEF 

WHEREFORE, Supra respectfully requests that the Commission: 

(1) 

(2) Establish an interim rate; 

(3) 

Respectfully submitted this 23rd day of June, 2004. 

Order an Expedited hearing in t h s  docket to set a permanent rate; 

Grant such other relief as deemed appropriate. 

SUPRA TELECOMMUNICATIONS 
AND INFORMATION SYSTEMS, INC. 
2620 S.W. 27th Avenue 
Miami, Florida 33 133 
Telephone: 305.476.4248 
Facsimile: 305.443.1078 

By: 
BRIAN CHAIKEN 
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.- EXHIBIT - A 

In re: 

SUPRA TELECOMMUNICATIONS & 
JNFOWTION SYSTEMS, IEIC,, 

Chapter 11 
Case No. 024’1250-BRC-RA-M1 

Debtor. 
f 

EMERGENCY MOTION OF BELILSOUTII TELECOMMUMCATIONS, 
INC. FOR IH”ERL1M RELIEF REG,ABDTP3G OBLIGATION 

TO PE.R.J?ORM U W P  TO UNE-L CONVERSIONS 

Compliance with Local Rule 907Sl 
Bash for Exizehg 

At the June 18, 2003 bearbg, the Court invited the filing o f  the imtnnt 
Motion on an emergency basis to address EclISouth’s obligations to hcur 
substahtial ‘up-front nan-recurring charges that were not dealt with ia the 
Court’s previous adequate assurance orders. In light of Supra’s proffer at 
the June 18,2003 hewing that it intends to place approximately 23,000 
UNE-L orders in the near future, and the monetary scope of this issue 
(approximately $1.66 million), BeIISouth may suffer direct, immediate and 
substantial harm in the absence af the immediate resolution o f  this issue. 

this Motion, BellSouth states: 

1. On October 23, 2002 .(the ‘TPetitian Date”), Supra Telecommunications & 

Information Systems, Inc. (Yhpra’?, filed its voluntary petition under Chapter 11, utle 1 I of the 

United States Code (the “Bankruptcy Coda”)).’, 

’ For the s a h  of brevicy, BellSourh wiI! recife only those facts reIevant to thc instmt Motion. A dewiled 
recitation of rhe facts and proccdurd history of the partics’ rdsuonship edd the litigation that preceded the filing of 
Supra’s chapter 11 case is set forth id. rhe Morion of BellSouth Ttltcamunic~ms, Inc. for Abstcntbn Or, in the 
&WN~tivt,  tb Dismiss Case (C.P. #19). 



2. Supra continues to operate its business and manage its aE&s as a debtor-in- 

possession pursuant ta 11 W.S,C, $Q I107 'and 1108, 

3. On Nwmber 13, 2002, this Court entered an Order Determining Adequate 

RFsurahcefor BdZ$outh under Section 366 vf the Bankruptcy Code and Setting Fwrher Hearing 
. .  

( ~ e  "366 Order") (CP. # 841, requiring Supra to make weaMy adequate assurance payments to 

BellSouth for tbe continuation of post-petition utility service by BellSouth to Supra. The 366 

Order set forth the f m u l a  (the Toimula") by which the adequate ~ssurance number is 
' calculated on a weekly basis. The F Q ~ u ~  is as follows: 

10,400 resale Iines at $400,000 per mbnrh . (x) UNB lines at $25/Iinc = (y} 
Q + 400,000 (2) 
(2) / 30 x 7 = weeWy adequate assurance payment 

4. On November 26,2003, this COW eptered its Preliminary Injunction (GP. ## 26), 

which provided, among other things, that BellSouth will be entitled to seek an appropriate 

adjustment to theFonnula to the extent coIlooation access results in additional charges. 

. 5. On December 2,2002, this Cowf entered its Further Adequate Assurance Order 

6) Providing );butnula Adjustment Procedures: (2) Xequiring Debtor to Prom& Additional 

l%uncial Infornautivn; and (3) PreCiminary Ruling (the "Adequate Assurmck Order") (€2- # 

13 81, 

6. The Adequate Assurance Order approved and adopted the adequate assumce 

adjustment procedure described in paragraphs 9, 10, aad 1 I of BellSouth's adequate assurance 

PrQpbsds (the "Adjustment Procedures").' The Adjusfment Procedures set forth in these 

paragraphs P c r d s  either party to send in writing a request to modify the F~muIa, along with an 

exphnation of the request a d  aa example of the modified formU1la The other party shdl have 

A but and correct copy o f  BellSouth's Supplemead Adequate dssurartce Propma& is sitached hereto BS 3 

Exbiiit "A" 
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IO calendar days to respond to the party making the request, and include h its resporse an 

explanation of its response. The parties shall then have 10 days to attempt to negotiate a 

resolution ofthe proposed modification. If after the 10 day negotiation period resolntbn cannot 

be reached, the requcsling party may seek a determination 1?4m the Court by motion on at least 

10 day notice. 

7. On May 21, 2003, BellSouth ism& written notice to Supra requesting an 

adjustment to the Formula to address the issue of S K P ~ ’ S  orderins of UNE-bops (WNE-L’’).’ 

ordering UNE-I;, Supra is attempting to converf Supra customers from BellSouth switches to 

Supra switches. Such conversions will result in substantial up-fkont non-recdng charges that 

were not coatemplated by the Court when it entered the 366 Order and the Adequate Assurance 

Order. Based on the significant costs involved and Supra’s declining cash reserves, BellSouth 

submits that it is necessary for Supra to pay the non-recutring podon of,anY and all UNE-p to 

UNE-L conversions within one week following such conversions, as well as to adjust the 

Formula to reflect the recuning UNE-L casts. The need for adequate assurance is pa.r!icularly 

acute in light of Supra’s proffer at the June 18, 2003 hearing that it intends to place 

approximately 28,000 UNE-L orders in the near future. 

8. BellSouth and Supra have reached an agreement as to the appropriate adjustment 

to the Formula regarding the recurring U N B L  costs, pursuant to which the recuiTing pdyments 

would depend OD the particular SLls provisiomd,‘ Added t o  b e  specific SI2 hop rate is $J1. 

for specid directory listings and $37 for Operator Services and Directory Assistance SeMces, 



d1 of which are services that Supra currenntly purchases kom BellSoutL and that Supra has 

agre@d it will continue to purchase with UNE-L,5 The fomuIa is illustrated in the table below: 

Lhe Count Numbers for Week Ending: 6/27/2 003 

4000 
3000 
1000 
275000 

Gaias: 
Losses: 
Net gab 
Total Of Lines: 

PAYMENT: 

10,400 DSL Lines 
Reaaining 255000 

2500 SL1 
(zone 1 )  
6000 SLl 
(zone 2) 
500 SLI 
(zone 3) 

TotaI Monthly 
Daily (Monthly / 30) 
Weekly (Daily * 7): 
Total Payment for Week 

400,000.00 
6,375,000.00 

28,994.00 
UNE P Lines @ $25 each: 
Lines @ $1 1.60 each 

96,645.60 Lines @ $16.1 1 each 

Lines @ $27.88 each i3,93a.80 

6,914,578.40 

l,613,40 1.63 
1,613,401 -63 

230,485.95 . 

However, tfiE parties are unabk to reach an agreement re,wdin,p the non-recurring cdst 

associated with effectuating such conversions. 

9. In its May 29 Letter, Supra objects to the a m o u t  of BeIiSouth’s non-recurring 

charge fa- Wnvelting an SLl Loop ($S1.09).6 The May 29 letter states that there is no support 

for the $51.09 rate in the parties’ interconnection agreement dated July 15, 2002 (the ‘?resent 

Amement”) or any relevant FPSC order, and tbat such conversion should in fact cost less than 

$1 per loop. 

. 5 Supra has requested that BellSouth provide voice mail service to Supra when a h e  i s  conyefled fmm 
W - P  10 UNE-L. B r ~ ~ ~ o u t h  is still researching rhis request ~ ~ e ~ l ~ o u t h  elects to offer such sw icc ,  the manrhIy 
r e b g  CQUt for each loop will need to be adjusted accordin$y, 

BeWourh’s May21 Lcrtu hdvertcutly failed to iaclude the $8.22 crass-camect charge. 



.'I.. 

10, CLECs have been ordering W - L  from BellSouth for several years. BellSouth 

developed a process to convert lines &am its Switches to CLEC switches through extensive 

negotiations with AT&T and other CBCs4 'Ibis %hot CUP' process kas been used and conthws 

to be used to provision CLEC orders for stand-alone Ioops. 

I. 1. T b e  public senics commissions in BellSouth's region, including the FF'SC, have 

mnsidered this process in extensive administrative litigation concerning UNE cosfs, Bel~outh's 

applications to provide in-region long distance services and other dockets. h fact, the Florida 

PSC in its UNE cost docket adopted the rates for the cornpone& of BellSouth's hot cut process 

idtially in its May 25, 2002 order in Docket No. 990649-P, and later revised the rates b its 

October 18,2001 order on motions for reconsideration of its May ZOO1 order, Tt Iater reaffirmed 

these rates in its September 27,2002 order in Docket No, 990649A-P, where it established new 

recmbg rates for loops. These rates are incorporated in the Present Agreernwt and are t h e  rates 

that BellSouth seeks to collect fiom Supra for the conversions in question. Moreover, the cost 

studies fikd by BellSouth and approvedlby the FPSC reflect the rates to convert W - P  loops to  

WE-L. There mi be no doubt that Supra must pay for the cost ofwnverthg Supra's customers 

its switching facilities. BellSouth believes that its conversion pmcess, which has been 

accepted by all CmCs (u t i1  now) and all PSCs, is the praper method of implementing Supra's 

conversions. Against this background, BeltSouth has asserted that.Supra is required to pay the 

approximately $58 in chmges for each hot cut. 

12. BellSouth agrees that the t m s  of the Agteqent do not explicitly reference a 

conversion process &om &he PO~VLOOP Combiaation Service (i.e., W - P )  supra currently uses 
/, 

to the separate 2-Wire Analog Voice Grade Loop Service (ie., UNE-L) Supra now seeks to use,' 

The fact that thc Prescnt Agretmmt is silent an this specific conversion is not unusual, as all &e othw 
interconnection agceemem bc'mees BellSouth and othcT C'LECS similarly do not address this issue. Evidently. dl 
orher CLECs understand that tbe FPSC rates would apply a d  thus have nat disputed the chugs. 
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BellSouth believes h t  the process and ~ e s  detailed in the Present Agreement for conversion Of 

BellSoudi’s retail service to UNj3-L should be applied to UNE-P M UN3-L conversious because 

UNE-P is, for the several fhctions invo~ved in conversion to W - L ,  the fknctiiaaal wivdent  

of BellSouth’s retail service. BellSouth has been, and continues to be, ready td convert service 

consistent with the contractual processes if it has adequate 8&rmrance that the appiicable rates Will 

be paid. 

13. Based an the entire rmrd of Supra letters to BeUSouth and its a r p e n t  to the 

Court, it i s  unciear to BellSouth whether Supra seeks to use the conversion process and rates of 

the Present Agreement, or whether Supra prefers a new conversion process separate fiam the 

Present Agreement. If Supra seeks a new process, BellSouth stands ready to negotiate ib rates, 

terms, and conditions consistent with its incumbent local exchange company obligations.’ 

14. Lf Supra, however, desires to proceed under the Present Agreement, it should, as a 

debtor and debtor-in-possession, provide adequate asswaice of payment, psuticularly in light of 

its declining cash flow. As a cw!ificated CLEC, it should pay the & m e  price for the 

establishment of W-L. service that scores of other BellSouth Region CLECs pay. Ln Florida, 

fiose rates are: (i) Service.Order: pursuant to Attachment 2, Exbibit A to the Present Agreement, 

the charge for submitting m electronic service order is $1.52 per arder;’ (i) Snrv’ce 

Provisioning: pursuant to Attachment 2, Exhibit A to the Present Agreement, the ChWe for 

Thc I n t c r c o m z ~ ~ t i ~  A&enune between BellSouth and Supra piavides a process for the addition of 
services and elements or processes not included in the Agreement at tho t ime of cxc~ution Auacbcnt 10 Ofthe 
ARecment sets €ar the Bona Fide RequesVNcw Business Requcst Process. The proccss contemplates $wpm 
submitting to BdSouth its request, BellSouth processing that request pursuant to ccnain tiwshrnes and th 
culminarkg in an amendment to the Agreement, 

Thc $1.52 service order charge is inndvwcntly idcntifkd ia the box above irs proper 10catiOK howcvtx, 
~ e l k k u t h  brlicves that tbis anlount is no1 disputed. A true and coiTect copy of Attachment 2, EAibit A, Page 142 
aached hereto as Exhibit “C.” 
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provisioning a SL1 loop is $49.57;10 md (iii) Cross-Connect: pursuant to Attachment 2, Exhibit 

A to the Present Agreement, rhs charge for to aoss-connect a 2 -wh loop is $8.22.“ 

Accordingly, the total charge for convefib to UNE-L is $59.3 1. 

15, Supra has dected to take its dispute regarding the appkable rate to the FCC, 

BellSouth believes the Florida Public Servioe Cornmission is the correct forum for the issues 

Supra is now raising. Regardless, it is apparat that one or the otber regulatory agency will 

resolve the underlying. substantive dispute. Neither agency, however, can currently provide 

BellSouth with ~e appropriate adequate assurances of payment - ody this Court fie 

existing formula simply does not contemplate the Supra’s incurring an additional 51.66M 

(28,000 lines x $59.3 I) in ccmversion charges. Accordingly, the Court should adopt the adequate 

a s s m c e  proposal that is set forth in detail bebw, 

16- B y  this Motion, BellSouth requests that this Court adopt the following procedure 

with respect to all W-P to UNE-L convmions. ~a its weekly line count report to Supra, y l rh i~h  

is delivered to Supra every Tuesday under the present adequate assurarrce procedures, BdlSouth 

Will report the number of W - L  conversions completed during the prior week2 and shall 

calculate the total weekly payment due to BeUSouth, including the mounts due for campleted 

conversions, based on the rates sei forth in paragraphs 8 and 14. Supra SMI have until 

Thursday (af the same week) to remit payment to BeUSouth, as it does under the current 

adequate assurance mechanism. If the FCC, or any other regulatory agency, uItirn~tely 

determines that the appropriate’rare for effectuating a W - P  to UNE-L conversion is less than 

$59.32, BdSouth Will issue Supra a credit to be applied asahst fime conversions. Likevise, if 

A true a d  corrtc~ copy ofAtrrr&em 2, Exhibit A, Page 142 is attached hereto 8s Exhibit “D.” 

A lruc and correct copy of Attachmeat 4, Exbjjit A, Page 350 is atrachcd hereto 89 Exbibit %E.” I1 
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the FCC, or my other re,datary agency, ultimately determbes that the conversion rate is hkhm 

than $59.31, S q r a  shdl immediately remit payment to BellSouth for all completed conversions. 

17. BeIlSouth has made a bona fide effort to resolve this matter without the necessity 

of a hearing. 

WHEREFORE, BellSouth respectfully requests this Court mta an Order: 

A. Granting the Motion; 

. 

B. Modifying the Formula in the manner spqcified above; and 

C. Granting such other and fiutlier relief as may be just aud proper. 

I HBREBY CERTIFY that a true and c o m t  copy of the foregoing was s&d via hand 
delivery on hacbael Budwick, Esq, 200 S. Biscape Blvd., 30th Floor, Miami, Fl 33131; the 
OEce of the US. Trustee, 51 Southwest First Avenue, Room 120q Miami, FL 33130; Robert 
Charbomeau, Esq,, Klugm Paetz Kap1a.n & Berlin, P.A,, Miami Center, 17th Floor, 201 South 
Biscawe Blvd., Miami, FL 33131; Kevin S. Neimq Esq., 550 Brickell Avenue, PH-2, MiarUi, 
FL 33131; and by ftrst class mail, ostagf? prepaid, without exbibits, to all otber parties on the 
attached Master Service List th is  Is day of June, 2003. 

. I HEREBY CERTIFY &at I am admitted to the Bar of the United States District COW 
for the Southern District 0f’E;Io~Q aid that ,I am in compliance with all add5onal qudificatiom 
to practice before tbis Cow as set forth in Local Rule 2090-1(A). 
Respecrfully submitted, 

KILSATRLCK STOCKTON LLP 
Faul M. Rosenblatt, Esq. 
GA Bar No. 614522 
pm~blatt~lparrickstockton.com 
J o h  W. Mllla m 
CABarNo. 149861 
jmill@kilpatricksrocMoa.com 
Z 100 Peachtree Street, Suite 2800 
Atlanta, Georgia 30309 
Telephone: (404) 815-6500 

SERGER SINGERMAN 
200 South Bisoayne Boulevard, Suite 1000 
Miami, Florida 33 13 1 
TdCphwc: (305)755-9500 

Singaman@berzersing erman.com 
Steven B. Zuckerman 
Florida Bar No. 0155340 
smckemm@berge~gEII.nan. cum 

Attorneys for BeIlSouth TeIeccmmunica~m, h ~ .  
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