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June 29,2004 

The Honorable Braulio L. B a e ~  
Chahmm 
Florida Public Service Commission 
2540 Slnmiard Oak Boulevmd 
Tallahas see, Florida 3 23 99-08 5 0 

Re: Allied Universal Corporation and Chemical Formulators, Xnc. v. Tampa Electric 
Copmany; Docket No. 04UO86-EI 

I represent Allied Universal Corporatian and Chemical Formulators, hc. (“‘AlliecVCFT‘’), the 
Petitioners in the abovc-rcfcrenccd docket. 

On June 24, 2004, the Staff issued a recommendation in the above-rcfmenced docket 
recornmending that Nlkd/CFI’s Petition be dimissed with prejudice. The Recommendation is 
curreii tl y scheduled for consideration by the Coinmission at the July G, 2004 Agenda Conkreace. 
The Office ofPublic Counsel (“OPC’) has been granted intervention in the docket. OPC has; filed 
rn kidependeilt rcquwt with the Commission h this docket asking that the Commission investigate 
the Contract Service Agmemmt between. Tampa Electric Company (“TECO”) and Odyssey 
Manufacturing Company (“Odyssey”).’ Thc rccmtly issued Slaff Rtmm-unendation of€& no 
analysis of OPC’s independen1 requesl but instead indicates that UPC’s independent request shmld 
be considered at a later stage in the proceeding - - a notion that appears inconsistent with Staff’s 
recommendation that the AlliedKFJ: Petition be dismissed with prejudice md the docket closed. 

The purpose of t h i s  letter is to request that the Commission defer consideration of the Staff 
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Accordingly, AlliedfCFI requests defmal of the considcration by the C o d s i s o a  of the 
Staff Recommendation issued on JLWC 24, 2004 in his docket and h a t  Staff issue a revised 
recommendation addressing: 

(I.} OPC’s pendhg m o t h s  referenced above; and 

(2 )  Allied/C.FI’s anticipated Motioii for Leave to File Amended Petition, proposed 
&ended Petition, and m y  re$ponsc:s 10 the Motion for Leave to File Ama~ded Petition. 

W r I .  
CC: Coinmissioner Lila A. Jaber, via hand delivery 

Commissioner J. Terry Deason, via hand ddivery 
Coinmissioner Charles M. Davidson, via hand delivery 
Conmj ssionaer Rudolph Bradley, via hand ddivery 
Mmucl Arjsso, Aide 10 Chairman Baa, via hand delivery 
JoAr;ur Chase, Aide to Coramissjoner Jaber, via hand dslivcry 
Cayce Hinton, Aide to C ~ ~ ~ ~ ~ i s s i a n m  Deason, via hmd delivery 

2 0 p C ’ ~  Motion for Determination of the Proper Treatment of Deposition Transcript af 
Mr. Patrick AIhm f i l d  May 21,2004. 
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d 
K&riaa T m ,  Aide to Cammllssioner Davidson, via hand delivery 
L-W Harris, Aide to Comissionm Bradley, via hand delivery 
Dr. MLuy Bane, via hmd delivery 
Richard Melsotn, General Couiisel, via hand delivery 
Martha Carter-Emwa, Esq., via hmd delivery 
Stephen Burgess, Esq., via hand defivery 
Wayne Schiefelbein, , Esq., vin hand delivery 
Daniel K. Bandldayder, Esq., via U.S. Mail 
Hany W. Long, Jr., Esq., via telecopier 
jarncs D- Bwley,  Esq., via hand delivery 



TAMPA ELECTRIC 

July X; 2004 

The Honorable Braulio L.Baez 
Chairman 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florid a 323 99-08 50 

Re: Allied Universal Corporation and Chemical Formulators, Inc. v. Tampa Electric 
Company; Docket No. 040086-EI 

Dear Chairman Baez: 

In a letter addressed to you on June 29, 2004, counsel for Allied Universal Corporation 
and Chemical Formulators, hc. (“ AlliedCFP’) asked that the Commission defer 
consideration of Staf€’s June 24, 2004 recommendation that Allied/CFI’s Petition in this 
proceeding be dismissed with prejudice. In support of this request, AlfiedlCFI contends 
that the Commission’s failure to address contemporaneously certain independent motions 
filed by the Ofice of Public Counsel in this proceeding and AlliedCFI’s stated intention 
to file for leave to amend its Petition require that the Commission’s planned 
consideration of the Staffs June 24* recommendation at the July 6* Agenda Conference 
be deferred indefinitely. For the reasons discussed below, Tampa Electric respectfilly 
submits that Allied/CFI’s request is devoid of merit and should be denied. 

As you may recall, AlliecUCFI initiated this proceeding on January 30, 2004, with its 
Petition asking the Commission to set aside the settlement approved by the Commission 
in Order No. PSC-01-1003-AS-EI, issued on April 24, 2001 in Docket No. 000061-EL. 
On February 19, 2004 both Tampa Electric and Odyssey filed motions to dismiss 
AlliedCFI’s petition. On February 20, 2004, Allied/CFI requested an additional 15 days 
to respond to the motions to dismiss, “in order to adequately and hliy respond to 
Odyssey’s Motion to Dismiss, which is over forty pages, and TECO’s Motion to Dismiss 
which i s  fourteen pages.” On March 2, 2004, Commissioner Jaber, as the Prehearing 
Officer, granted AHidCFX’s motion based on her stated belief that the Commission 
would benefit in its deliberations fiom the more thorough responses to the motions to 
dismiss that might result fiom granting Alied/CFI additional time to consider and 
prepare i t s  responses. 

On March 12, 2004, AlliedCFI filed a detailed, twenty-five page response to the Motions 
to Dismiss. Over the next 16 weeks, the Commission Staff carefblly considered the 
relevant pleadings and, On June 24, issued its recommendation that AlliecVCFI’s petition 
be dismissed, with prejudice. 

TAMPA ELECTRIC COMPANY 
P. a. Box 1 1 1 TAMPA, FL 3360 I -01 

A N  EQUAL [JPPORTUNITY CDMPANY 
H-I-TP : //w W W.TA M PA E L E CT R I C. C 0 M 

CUSTUMER SERVICE: 
HILLSBOROUI3H COUNTY I8  1 3 )  223-08l30 

OUTSIDE HlLLSBOROUGH COUNTY 1 1888) 223-DEOO 
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AlliedKFI was given additional time to respond to the Motions to Dismiss precisely so 
fhat it would have time to thoroughly address the issues raised. If, after contemplating the 
arguments raised in those motions, Allied felt that it needed to request permission amend 
its %tition, it could have and should have done so in March. Instead, Allied/CFI filed a 
lengthy response in opposition to the Motions. The June 24* Staff recommendation 
raised no new facts or arguments. Instead, the Staffs recommendation was based on a 
reasoned evaluation of the facts and arguments raised by the Parties. AlliecUCFI’s sudden 
and urgent desire to amend its Petition is nothing more that a delaying tactic in response 
to an adverse but factually and legally sound Staff recommendation. 

As noted above, the S t a  recognized that, under the facts presented in this matter, it 
would be impossible for AlliedCFI to amend its Petition in a manner that would cure the 
fatal defects in its pleading. In his June 2gfi Letter, Mr. Hoffman failed to make even the 
most modest offer of proof as to what kind of amendment AlliedCFI could offer that 
would rehabilitate its Petition in light of the Staffs conclusion. 

As an afterthought, AlliedKFl: suggests that the Commission cannot rule on the Motions 
to Dismiss without addressing the Ofice of Public Counsel’s (“OPC”) April 24, 2004 
Motion at the same time. While it is not clear why AlliedCFI feels compelled and 
empowered to speak for OPC, the asserted insoluble linkage between the OPC motion 
and AlliedCFI’s petition does not exist. 

It is clear that OPC did not intend to link its April 24’h Motion to AlliedCFI’s January 
30& Petition in this proceeding. Therefore, the Staffs proposal to address the OPC 
motion as a separate matter is entirely appropriate and provides no reasonable 
justification for deferring consideration of the Staf fs ,  recommendation to dismiss the 
AlliedCFI Petition with prejudice. 

For the reasons discussed above, Tampa Electric urges the Commission to adhere to its 
announced intention to consider the Satff s June 24h recommendation in this proceeding 
at the Commission’s July 6* Agenda Conference. 

Respectfblly submitted, 
f 

Harry W. Long, Assistant General Counsel 
Tampa Electric Company 
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cc Commissioner Lila A. Jaber 
Cornmissioner J. Terry Deason 
Commissioner Charles M. Davidson 
Commissioner Rudolph Bradley 
Manual Arisso, Aide to Chairman Baez 
J o h n  Chase, Aide to Commissioner Jaber 
Cayce Hinton, Aide to Commissioner Deason 
Katrina Tew, Aide to Commissioner Davidson 
Larry Harris, Aide to Commissioner Bradley 
Richard Melson, General Counsel 
Martha Carter-Brown, Esquire 
Stephen Burgess, Esquire 
Kenneth Hoffman, Esquire 
John L. Wharton, Esquire 
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June 30,2004 

The Honorable Braulio L. Baez 
Chaiman 
florida Public SeMce Commission 
2540 Shumard Oak Boulevard 
Tdahassee, Florida 32399-0850 

Re: Allied Universal Corporation and Chennical Formulators, Xnc. v. Tampa 
Electric Company; Docket No. 040086-EI 
Our File No. 27018.01 

’ Dear Chairman Baez: 

We represent Odyssey Manufactwing Company, a party in the above- 
referenced adminisbative hearing. 

On June 29,2004, Petitioner, AUied Universal Corporation and Chemichl 
Formulators, Inc., requested defend of the Commission’s consideration of a staff 
recommendation recommending that Allied’s Petition be dismissed with prejudice 
which was scheduled for consideration by the Commission at the July 6, zoo4 
Agenda Conference. Allied‘s stated basis for this request is its intention to fire a 
Motion for Leave to File an Amended Complaint and a proposed Amended 
Complaint by the end of th is  week 

Allied’s Motion €or Leave will essentially request a fourth attempt to properly 
and lawfully state a cognizable claim in this docket since i ts  initial filing on January 
13, 2004, Staff has recommended that the Commissi~n should dismiss NXied’s 
Petition for failure to state a cause of action and has properly determined that the 
dismi~sal should be with prejudice because “it is clear on the face of the Petition that 
amendment will not cure its defects”. 
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The Honorable Braulio L. Baez 
June 30,2004 
Page 2 

The Comimion should decline to defer this five-and- a- half-month-old 
matte+and thus delay its resolution even fmther. Allied’s as-yet-unfded Motion for 
Leave to Amend can ody  request two things: either a chance to amend an 
mamendable Petition, or a chance to file an entirely new Petition which states new 
issues based on new facts and which should properly be brought in a new docket, 

For these reasons, Odyssey opposes the requested deferral. 

Sincerely, n 

cc; Commissioner Lila k Jaber, via hand ddivery 
CommWoner J. Terry Deason, via hand delivery 
Commissioner Charles M. Davidson, via hand delivery 
Commissioner Rudolph Bradley, via hand delivery 
Manuel &isso, Aide to Chairman E m ,  via hand delivery 
JoAnn Chase, Aide to Cornmissioner Jaber, via hand delivery 
Cayce Hinton, Aide to Commissioner Deasm, via hand delivery 
Katrina Tew, Aide to Commissioner Davidson, via hand delivery 
Larry Harris, Aide to Commissionet Bradley, via hand delivery 
Richard Melson, General Counsel, via hand de l ivq  
Martha Carter-Brown, Esquire, via hand delivery and telecopy 
Stephen Burgess, Esquire, yia telecupy 
Harry W. Long, JL, Esquire, via telecopy 
Kennefh Hoffmm, Esquire, via telecopy 
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Odysseyibaez 


	
	
	
	
	
	
	
	
	

