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Dear Ms. Bayo: w "

Enclosed herewith for filing on behalf of Allied Universal Corporation and Chemical
Formulators, Inc. (“Allied/CF1”) are the following documents:

O30 3~0'-,1. Original and fifteen copies of Allied/CFI’s Motion for Leave to File Amended
Petition and Amended Petition; and
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Original and fifteen copies of Allied/CFI’s Notice of Intent to Request Specified
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Allied Universal Corporation and
Chemical Formulators, Inc.’s Petition to
Vacate Order No. PSC-01-1003-AS-EI
Approving, gs Modified and Clarified, the
Settlement Agreement between Allied
Universal Corporation and Chemical
Formulators, Inc. and Tampa Electric
Company and Request for Additional
Relief.

Docket No. 040086-EI

Filed: July 2, 2004

ALLIED UNIVERSAL CORPORATION
AND CHEMICAL FORMULATORS, INC.’S.
MOTION FOR LEAVE TO FILE AMENDED PETITION

Allied Universal Corporation and Chemical Formulators, Inc. (hereinafter referred to
collectively as “Allied/CFI”), by and through its undersigned counsel, and pursuant to Rule 28-
106.202, Florida Administrative Code, hereby files this Motion for Leave to File its Amended
Petition to Vacate Order No. PSC-01-1003-AS-El Approving, as Modified and Clarified, the
Settlement Agreement between Allied Universal Corporation and Chemical Formulators, Inc. and
Tampa Electric Company (“TECO”) and Request for Additional Relief (““Amended Petition”), a
copy of which is attached hereto as Exhibit “1.” In support of this Motion, Allied/CFI states the
following:

1. On January 30, 2004, Allied/CFI filed its Petition to Vacate Order No. PSC-01-1003-
AS-EI Approving, as Modified and Clarified, the Settlement Agreement between Allied Universal
Corporation and Chemical Formulators, Inc. and Tampa Electric Company and Request for
Additional Relief. On February 19, 2004, Odyssey Manufacturing Company (“Odyssey”) and
TECO each filed a Motion to Dismiss Allied/CFI’s Petition. Allied/CFI responded to Odyssey’s and

TECO’s Motions to Dismiss on March 12, 2004. NOCUMENT KL MITR-DATE
UL N ML st L
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2. Rule 28-106.202, Florida Administrative Code, states that ““a petitioner may amend
its petition after the designation of the presiding officer only upon the order of the presiding officer.”
Accordingly, Allied/CFI hereby respectfully requests that the Prehearing Officer issue an order
granting Allied/CF] leave to file its Amended Petition.

3 It is well-established in Florida that amendments of pleadings should be liberally
granted to ensure that cases are resolved on their merits. The only recognized caveat to this judicial
policy is if a party has abused its right to amend. The 1* District Court of Appeal has held:

[o]n the issue of the trial court’s dismissal of appellant’s first amended complaint, we

find that the trial court abused its discretion in not granting leave to amend. Leave

to amend should not be denied unless the privilege to amend has been abused or the

complaint is clearly not amendable. Although granting leave to amend rests within

sound discretion of the trial court, all doubts should be resolved in favor of allowing

the amendment. It is the public policy of this state to freely allow amendments to

pleadings so that cases may be resolved upon their merits.

Adams v. Knabb Turpentine Co., 435 S0.944, 946 (Fla. 1** DCA 1983), citing Wiggins v.
Tart, 407 So0.2d 1094 (Fla. 1* DCA 1982); Affordable Homes, Inc. v. Devil’s Run, Ltd., 408 So.2d
679 (Fla. 1t DCA 1982); Enstrom v. Dixon, 354 So0.2d 1251 (Fla. 4" DCA 1978); Weich v. Cook,
250 So.2d 281 (Fla. 1 DCA 1971).

4. In granting requests of parties for leave to amend petitions, the Commission has
followed the principles established by Florida Appellate Courts. See Order No. PSC-03-1305-PCO-

TP, Order Granting Motion to Amend Arbitration Petition, issued November 14, 2003, in Docket

No. 030746-TP, where the Prehearing Officer, citing to the Adams case, stated that “[t]he

longstanding policy in Florida, and of the Commission in particular, is to allow pleadings to be

freely amended so that disputes may be resolved on their merits.” See also Order No. PSC-01-1168-




PCO-TP, Order Granting Motion to Amend Arbitration Petition, issued May 22, 2001, in Docket
No. 010098-TP (where the Prehearing Officer held that “[t]he Commission has broad discretion to
allow amendment of pleadings and that the Commission should follow a bolicy of allowing
pleadings to e freely amended, if the privilege to amend has not been abused, in order that disputes
may be resolved on the merits.”); and Order No. 970730-TP, Order Granting Motion to Accept
Amended Request for Relief, issued February 26, 1998, in Docket No. 970730-TP.

5. The primary purpose of Allied/CFI’s Amended Petition is to allege additional facts

obtained through recent discovery in the pending circuit court proceeding, Allied Universal

Corporation and Chemical Formulators, Inc. v. Odyssey Manufacturing Company_and Sentry

Industries. Inc., Miami-Dade County Circuit Court Case No. 01-27699 CA 25 (Eleventh Judicial
Circuit), to remedy the purported deficiencies in Allied/CFI’s original Petition, as set forth in the
motions to dismiss and in the Commission Staff’s June 24, 2004 Memorandum issued in this docket,
and to amend the relief sought by Allied/CFI from the Commission.

6. This is Allied/CFT’s first request for leave to amend its Petition.! Allied/CFI has not

previously amended its Petition and clearly has not abused the privilege to amend its Petition. The

By letter dated June 30, 2004 to the Chairman, Odyssey disingenuously contends that
this 1s Allied/CFI’s fourth attempt to amend its Petition. The record in this docket will confirm
that this is Allied’s first request to amend its Petition filed January 30, 2004. Odyssey is
evidently referring to a Motion filed by Allied/CFI on January 13, 2004 in Docket No. 000061-
EI and a Petition filed by Allied/CFI on January 16, 2004 in Docket No. 040050-EI which were
voluntarily withdrawn by Allied/CF1 prior to the filing of any motion or responsive pleading by
TECO or Odyssey, after discussions with counsel for Odyssey and TECO, to avoid a public
filing of information which might be viewed by TECO and/or Odyssey to be confidential.
Allied/CFI’s January 30, 2004 Petition filed in this docket essentially mirrors the prior Motion

and Petition and contains the same substantive allegations and arguments set forth in the prior
Motion and Petition.



inclusion of the additional allegations, disputed issues of material fact and law, ultimate facts and
legal grounds for relief, and the amended prayer for relief will allow for a full hearing and resolution
of all issues on the merits. The pleadings and staff recommendation filed in-this docket to date
aclmowledg%the complex, technical and detailed nature of the facts and issues raised in Allied/CFI’s
initial Petition (and expanded on in Allied/CFI’s Amended Petition). In Odyssey’s Request for Oral
Argument on its Motion to Dismiss filed February 19, 2004, Odyssey argued that its Motion to
Dismiss and Allied/CFI’s Petition “address legal and factual issues which are complex, technical and
detailed.” The Staff memorandum issued June 24, 2004, at page 3, notes that Allied/CFI’s Petition
“is contentious and complicated and ... implicates important Commission policies....” The proposed
Amended Petition will assist the Staff and the Commission in clarifying the complex and technical
factual and legal issues to be addressed and resolved by the Commission in a lawful manner in this
proceeding.

7. Finally, this case remains in its initial stage. The Order Establishing Procedure
setting forth deadlines for the submission of testimony and the establishment of a final hearing date
has not been issued. Discovery has not yet commenced. Clearly, the parties will not be prejudiced
or harmed in any way if Allied/CFT’s request is granted.

8. On June 29, 2004, the undersigned counsel for Allied/CFI hand delivered a
memorandum to counsel for the parties to this proceeding inquiring as to their respective positions
on this Motion. The Office of Public Counsel advised that it does not object to this Motion.

Odyssey advised that it opposes this Motion. TECO did not respond and provide a position on this

Motion.



WHEREFORE, in consideration of the above, Allied/CFI respectfully requests that it be
granted leave to file its Amended Petition to Vacate Order No. PSC-01-1003-AS-EI Approving, as
Modified and Clarified, the Settlement Agreement between Allied Universal Corporation and

Chemical Fgrmulators, Inc. and Tampa Electric Company and Request for Additional Relief,

attached hereto as Exhibit “1.”

Respectfully submitted,

A
Kenneth A. Hgﬁman, Esq.

J. Stephen Menton, Esq.

Rutledge, Ecenia, Purnell & Hoffman, P.A.
Post Office Box 551

Tallahassee, FL 32302

(850) 681-6788 (Telephone)

(850) 681-6515 (Telecopier)

Daniel K. Bandklayder, Esq.

Anania, Bandklayder, Blackwell, Baumgarten,
Torricella & Stein

Suite 4300 International Place

100 Southeast Second Street

Miami, Florida 33131

(305) 373-4900 (Telephone)

(305) 373-6914 (Telecopier)

Attorneys for Allied Universal Corporation
and Chemical Formulators, Inc.



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing has been furnished by U.S. Mail this 2™
day of July, 2004, to the following;:

James D. Beasley, Esquire
Ausley & MgMullen

227 South Calhoun Street
Tallahassee, FL 32301

Wayne Schiefelbein, Esquire
Rose, Sundstrom & Bentley

2548 Blairstone Pines Drive

Tallahassee, FLL 32301

Martha Carter-Brown, Esquire
Marlene Stern, Esquire

Florida Public Service Commission
Office of the General Counsel
2540 Shumard Oak Boulevard
Tallahassee, FL. 32399-0850

Harry W. Long, Jr., Esquire
Assistant General Counsel
Tampa Electric Company
Post Office Box 111
Tampa, FL 33601

Harold McLean, Public Counsel

Stephen C. Burgess, Deputy Public Counsel
Office of Public Counsel

111 West Madison Street

Room 812

Tallahassee, Florida 32399-1400

Kenneth A. H,@?ﬁman, Esq.



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Allied Universal Corporation and
Chemical Formulators, Inc.’s Petition to
Vacate Order No. PSC-01-1003-AS-EI
Approving, as Modified and Clarified, the
Settlement Agreement between Allied
Universal Corporation and Chemical
Formulators, Inc. and Tampa Electric
Company and Request for Additional
Relief.

Docket No. 040086-E1

Filed: July 2, 2004

ALLIED UNIVERSAL CORPORATION AND
CHEMICAL FORMULATORS, INC.’S AMENDED
PETITION TO VACATE ORDER
NO. PSC-01-1003-AS-EI APPROVING, AS MODIFIED
AND CLARIFIED, THE SETTLEMENT AGREEMENT
BETWEEN ALLIED UNIVERSAL CORPORATION AND
CHEMICAL FORMULATORS, INC. AND
TAMPA ELECTRIC COMPANY AND
REQUEST FOR ADDITIONAL RELIEF

Allied Universal Corporation and Chemical Formulators, Inc. (“Allied/CFI”), by and through
their undersigned counsel, hereby file this Amended Petition requesting the Florida Pﬁblic Service
Commission (“Commission”) to enter a final order : |

(1)  Vacating Order No. PSC-01-1003-AS-EI issued April 24, 2001 approving, as
modified and clarified, a Settlement Agreement between Allied/CFI and Tampa Electric Company
(“TECQO”) (the Order Approving Settlement Agreement);

(2)  Determining that the Settlement Agreement between Allied/CFI and TECO, approved
as modified and clarified in the Order Approving Settlement Agreement, is unenforceable;

(3)  Terminating, or alternatively, modifying, the existing Contract Service Agreement

(“CSA”) between TECO and Odyssey Manufacturing Company (“Odyssey”);




(4)  Requiring Odyssey to refund to TECO for the benefit of TECO’s general body of
ratepayers the difference between the CSA rate currently in effect for Odyssey and the new rate that
the Commission approves for TECO’s provision of electric service to Odyssey pursuant to this
proceeding, plus fuel charges and other adjustment clause charges, for the period of time beginning
with the effective date of Odyssey’s current CSA and terminating on the date of a new Commission
approved rate for Odyssey; or, alternatively, requiring TECO to provide‘ electricity to Allied/CFI
upon the same rates, terms and conditions as Odyssey, pursuant to the “force majeure” provision of
the TECO/Allied/CFI Settlement Agreement and Contract Service Agreement.

(5) Allied/CFI further requests that the Commission examine the TECO/Odyssey CSA
to determine whether it comports with the requirements of the filed tariff and/or Order No. PSC-98-
1081-FOF-EI and whether the agreement serves the interests of the TECO’s aggregate customer
base. The examination should include, without limitation, determinations as to: (a) whether Odyssey
met the criteria for a CISR rate; (b) whether the CISR Order and the TECO/Odyssey CSA authorized

TECO to enter into a discount rate contract that m
s (¢) whether the TECO/Odyssey CSA

violates Commission policy and practice and/or TECO’s tariffs —
P () +:cihr the TECO/Odyssey CSA rat

allows TECO to recover its incremental costs plus a contribution towards TECO’s fixed costs and
1s otherwise in the best interests of the general body of ratepayers; and (e) whether Odyssey’s CISR
rate requires TECO’s other ratepayers to subsidize the cost of providing service to Odyssey.

In support of this Amended Petition, Allied/CFI states as follows:



PARTIES
1. The names and addresses of the Petitioners are:

Allied Universal Corporation
3901 NW 115" Avenue
Miami, FL 33178

Chemical Formulators, Inc.
5215 West Tyson Avenue
Tampa, FL 32611-3223

s,

2. Allnotices, orders, pleadings, discovery and correspondence regarding this Petition

should be provided to the following on behalf of Allied/CFI:

Kenneth A. Hoffman, Esq. Daniel K. Bandklayder, Esq.
J. Stephen Menton, Esq. Anania, Bandklayder, Blackwell, Baumgarten,
Rutledge, Ecenia, Purnell & Hoffman, P.A. Torricella & Stein
P. O. Box 551 Suite 4300 International Place
Taltahassee, FL 32302 100 Southeast Second Street
(850) 681-6788 (Telephone) - Miami, Florida 33131
(850) 681-6515 (Telecopier) (305) 373-4900 (Telephone)
(305) 373-6914 (Telecopier)
3. The names and addresses of parties affected by this Petition are :
Odyssey Manufacturing Company
" 5687 N.W. 36™ Avenue
Miami, Florida 33142 *
Tampa Blectric Company !
) 702 North Franklin Street o

Tampa, Florida 33602

The Citizens of the State of Florida
Office of Public Counsel

c/o The Florida Legislature

Harold McLean, Public Counsel
Stephen Burgess, Deputy Public Counsel
111 West Madison, Room 812
Tallahassee, FL. 32399-1400



4, CFI is a corporation organized and existing under the laws of the State of Florida.
CFl is engaged in the business of manufacturing and selliﬁg sodium hypochlorite (“chlorine bleach”),
at its manufacturing facility in Tampa, Florida. CFI distributes and sells chldriﬁe bleach in Florida.
CFl is a currgnt TECO ratepayer.

5. Allied is a corporation organized and existing under the laws of the State of Florida.
Its principal place of business is Miami, Florida. Allied is engaged in the business of manufactuiing
and selling chlorine bleach and other chemicals, as well as selling chemicals manufactured by others,
throughout the Southeastern United States. Allied is CFI’s consultant with respect to the
management and operation of CFI’s Tampa manufacturing facility pursuant to a consulting
agreement. Allied also operates manufacturing facilities in Miami, Florida; Fort Pierce, Florida,
Ranger, Georgia; and Brunswick, Georgia.

6. Odyssey is a corporation organized and existing under the laws of the State of
Delaware. Its principal place of business is in Tampa, Florida. Odyssey is engaged in the business
of manufacturing and selling chlorine bleach. Since about April, 2000, Odysséy has manufactured
chlorine bleach at a newly-constructed facility in Tampa, Florida.

7. TBCO is an electric utility which owns and operates an ¢lcctric generation,
transmission, and distribution system serving a population of over 1 million persons in areas of
Hillsborough, Pasco, Pinellas and Polk Counties in the State of Florida. TECO’s retail operations

are subject to the jurisdiction of the Commission pursuant to Chapter 366, Florida Statutes.



ACKGROUND FACT

A. THE MANUFACTURE, SALE AND DISTRIBUTION OF CHLORINE
BLEACH

8. Chlorine bleach is principally used for four purposes: (1) water and wastewater
treatment; 52) swimming pool maintenance; (3) laundry and cleaning; and (4) as a general
disinfectant. Chlorine bleach is produced by combining two raw materials, chlorine, usually stored
in a super-cooled liquid form, and caustic soda.

9. Chlorine bleach is currently produced by three different manufacturing processes.
The oldest and technically simplest process is the “batch process” in which bulk chlorine and bulk
caustic soda are combined to produce a batch of bleach. This process does not involve the use of
proprietary technology or equipment.

10. A second process, the “Powell process,” utilizes proprietary equipment to combine
chlorine and caustic soda on a controlled, continuous basis. The Powell process is presently the most
widely used process to produce chlorine bleach and is presently used by both Allied/CFI and Sentry.

11. Since 1995, CFI has operated in Tampa, Florida, a chlorine bleach manufacturing
plant which utilizes the Powell process.

12. The cost of raw materials - - chlorine and caustic soda - - is the most significant cost
of manufacturing chlorine bleach by the batch process and the Powell process. Because the supply
of these raw materials is uncertain and because the prices of these raw materials are subject to
frequent and dramatic fluctuations, chlorine bleach manufacturers who use either the batch process

or the Powell process cannot obtain from their raw materials suppliers long-term contracts to

purchase these raw materials at fixed prices. These chlorine bleach manufacturers are, accordingly,



unable to estimate with reasonable certainty their costs to produce chlorine bleach for periods longer
than the contractual commitments provided by their raw materials suppliers.

13.  The third process used to manufacture chlorine bleach is the “cell process,” which
involves electgolysis of salt and water to produce chlorine and caustic soda, which are then combined
to produce chlorine bleach.

14.  The cell process requires significant electric power to electrolyze salt and water. The
most important variable cost of the cell process is the cost of electric power, which accounts for
approximately fifty percent (50%) of the cost to manufacture chlorine bleach by the cell process.

15. Because the cell process produces the raw materials for chlorine bleach - - chlorine
and caustic soda - - from cheap and readily available raw materials - - salt and water - -
manufacturers who use the cell process are immune from the supply uncertainties and the dramatic
price fluctuations which manufacturers who use the Powell process confront. This immunity from
supply uncertainties and dramatic fluctuations in the price of raw materials enables chlorine bleach
manufacturers who use the cell process to estimate their productipn costs accurately for periods of
years mnto the future. |

B. TECO’S CISR TARIFF

16. On August 10, 1998, the Commission issued Order No. PSC-98-1081-FOF-EI
approving a Commercial Industrial Service Rider (“CISR”) and Pilot Study Implementation Plan for
TECO (the “CISR Order”). The CISR Tariff authorized TECO to negotiate a discount, but only on
base energy and/or base demand charges, with commercial/industrial customers who could
demonstrate that they had viable alternatives to taking electric service from TECO (so-called “at-risk

load”). The CISR Order states, in pertinent part:



The negotiated discount will apply only to base energy and/or
base demand charges. The customer will pay all otherwise applicable
adjustment clauses.
CISR Order, 98 F.P.S.C. 8:153 at 154. The CISR Order does not authorize TECO to negotiate a
discounted rate or rate guarantee for variable fuel charges and other adjustment clause costs which
are not fixed and are directly passed through to and recovered from all TECO customers pursuant
to the Commission’s annual true-up adjustment clause proceedings.
17. Under the order approving TECO’s CISR Tariff and pursuant to TECO’s

implementing Tariff Sheet No. 6.710, a commercial/industrial service customer desiring service

under the CISR Tariff is required to provide TECO, inter alia:

a. A legal attestation or affidavit stating that, but for the application of the CISR Tariff
Rider, the load would not be served by TECO; and

b. Documentation demonstrating that the applicant has a viable lower cost alternative
to taking service from TECO.

18.  The CISR Order emphasized that the proposed CISR Tariff was approved to authorize
TECO to attempt to negotiate discounted rates that would retain or attract the load of the CISR
customer “in the interest of the general body of ratepayers” so long as the negotiated discount
allowed TECO to recover its incremental costs of service plus a contribution to fixed costs. CISR
Order, 98 F.P.S.C. 8:153, 154-155.

19.  The Commission’s concern that a CISR rate not adversely affect TECO’s general
body of ratepayers triggered a requirement under the CISR Order that:

TECO... conduct specific analyses for each CISR customer to

calculate the net benefits to the general body of ratepayers. TECO
will compare, on a cumulative net present value basis over the life of



the CSA, the revenues received under the CISR to the incremental
costs to serve the customer. As long as the revenues exceed the costs,
the general body of ratepayers will benefit.

CISR Order, 98 F.P.S.C. 8:153 at 156.

20. g Conversely, if the revenues from the CISR rate are lower than the incremental costs,
including all adjustment clause costs, to serve the CISR customer, the general body of TECO
ratepayers would be harmed.

21.  TECO had an obligation to negotiate a CISR discounted base demand and/or energy
rate that was as high as possible to its standard tariffed rate so as to mitigate the financial impact of
the discounted rate on TECO’s general body of ratepayers.

22.  An applicant that met the eligibility criteria under the CISR Order, as determined by
TECO, would then enter into a Contract Service Agreement (“CSA”) for a discounted rate. TECO
carried the burden of proof that its “decision to enter into a particular CSA was made in the interest
of the general body of ratepayers.”

C. THE TECO/ODYSSEY CONTRACT SERVICE AGREEMENT

23, In the summer of 1998, Odyssey’s affiliate, Sentry Industries, Inc. (“Sentry”),
pursued negotiations with TECO for the purpose of securing a discounted rate under the CISR Tariff.
During the discussions between TECO and Sentry/Odyssey and as required under the CISR Order,
Odysséy provided the affidavit of its president, Stephen W. Sidelko, which attested to the purported
fact that:

If Odyssey is unable to obtain a rate of' er kilowatt hour

or less from Tampa Electric Company, Odyssey will have no
alternative but to locate its manufacturing facility in a different

!CISR Order, 98 F.P.S.C. 8:153, 155



electric service area where it can obtain such a rate.
See, Affidavit of Stephen W. Sidelko dated August 5, 1998, and internal memo written by TECO
general manager Patrick Allman dated August 6, 1998, attached hereto as Composite Exhibit A.
In October 1998, pursuant to the CISR Order, Odyssey and TECO entered into a CSA. Under the
TECO/Odyssey CSA, Odyssey was required to pay a base rate o_ per kwh, a rate well
below TECO’s applicable standard tariffed rate.

24.  After securing the - per kwh discounted CISR rate from TECO, Odyssey
built a cell process chlorine bleach manufacturing plant in Tampa that placed Odyssey in direct
competition with Allied’s existing chlorine bleach manufacturing plant in Tampa which utilizes the
Powell process.”

25. In late 1998, to effectively compete with Odyssey’s new plant, Allied/CFT undertook
planning and preparations to construct a proposed chlorine bleach manufacturing facility in Tampa
which used the cell process technology. In furtherance of this plan, in early April 1999, Allied/CFI
approached TECO to negotiate a discounted CISR rate for electrical power for its proposed new cell
process manufacturing plant in Tampa. Allied/CFI advised TECO’s representatives that Allied/CFI
required the same rate for electrical power that Odyssey obtained, in order to effectively compete
with Odyssey in the Tampa chlorine bleach market.

26. Between May and August of 1999, Allied/CFI submitted to TECO all of the

documentation necessary to establish that Allied/CFI met the eligibility requirements for discounted

? It is noteworthy that shortly after TECO entered into the CSA with Odyssey, the TECO
employee primarily responsible for negotiating the CSA, Patrick Allman, left TECO to accept a

management position at Odyssey, where his compensation package includes a percentage of
Odysseys’s net profits.



rates under the CISR Tariff.

27.  OnOctober 18, 1999, TECO advised Allied/CFI that TECO would consider entering
a CSA with Allied/CFI, but at a rate after protracted delays, which Allied determined to be
significantly pigher than Odyssey’s rate..

28.  Therates and terms that TECO proposed to Allied/CFI were far less favorable than
Odyssey’s rates and terms. Allied/CFI estimates that the rates and terms proposed by TECO would
have 1‘eqﬁired Allied/CFT to pay approximately- more for electricity than Odyssey would
pay over the ten-year term of the CSA. TECO’s proposal was also less favorable than terms received
by Odyssey with respect to several other items, mcluding, but not limited to, site preparation costs,
power management systems, escalation rates, curtailability and off peak/on peak usage rates.

29.  On January 20, 2000, Allied/CFI filed a Complaint against TECO with the
Commission, asserting, among other things, that TECO’s actions in granting preferential rates and
terms to Odyssey, while refusing to make the same rates and terms available to Allied/CFI,
constituted unlawful rate discrimination in violation of Sections 366.03, 366.06(2) and 366.07,
Florida Statutes. Allied/CFI’s Complaint was assigned Docket No. 000061-EL

30.  During the formal administrative hearing process before the Commission, Odyssey
filed the prefiled direct testimony of Mr. Sidelko who addressed his sworn affidavit submitted to
TECO for the purpose of securing a speciﬂcyCISR rate of- per kwh. Mr. Sidelko testified
as follows:

Were you required to furnish a sworn affidavit to TECO?
A I was, and I did. The affidavit confirmed that our choice of a

site for our manufacturing facility was largely dependent upon
the electric service rate for that location, because electricity

10



In February 2001, nearly two years after Allied/CFI first sought to obtain a CSA that

comprises half of Odyssey’s variable manufacturing costs.
Further, the affidavit provided that if we were unable to
obtain a certain rate, Odyssey would have no alternative but
to locate its plant in a different electric service area where it
could obtain a satisfactory rate.

Did Odyssey and TECO reach an agreement?

Yes. On September 4, 1998, Odyssey executed a Contract
Service Agreement. We received the Contract as executed by
TECO in late September, 1998. I will sponsor the executed
contract as Exhibit SWS-1. An easement in the substation
site was later conveyed by Odyssey to TECO.

Would Odyssey have agreed to receive service from TECO at
a rate higher than that provided under the CISR?

No.
Why is that?

It would not have made good business sense. Odyssey is a for
profit company, and, as its CEO, my job is to ensure that our
investors achieve an acceptable return on investment.
Further, the condition regarding the electric rate ser forth in
our lender’s loan commitment would not have been satisfied.

See, pages 19-20, copy of prefiled direct testimony of Stephen W. Sidelko filed June 28, 2000, in

Docket No. 000061-EI, attached hereto as Exhibit B.

would enable Allied/CFI to compete with Odyssey in the Tampa chlorine bleach market, TECO and
Allied/CFI entered into a settlement of the Commission action. Allied/CFI justifiably relied on the
sworn affidavit and testimony of Mr. Sidelko that Odyssey required a-per kwh rate,

without which Odyssey would have no alternative other than to locate its plant in an area where it

could obtain a-per kwh rate, and that Odyssey’s lender required said rate, in making its

11



ultimate decision to settle the Complaint filed by Allied/CFI in Docket No. 000061-EI.
32.  Under the settlement, TECO agreed to enter a CSA with Allied/CFI which provided
essentially the same terms as those given to Odyssey. The Commission approved the Settlement

Agreement, as modified and clarified, in the Order Approving Settlement Agreement, a copy of
which is attached hereto as Exhibit C.

33.  In order for Allied to receive the same rates as Odyssey under the TECO/Allied
Settlement Agreement, TECO required that Allied “begin commercial operations (of its new cell
process plant) within 24 months from the date of the PSC’s Order approving this settlement

agreement,” Le., by April 23, 2003. Despite Allied’s best efforts, and through no fault on the part

of Allied, Odyssey prevented Allied from meeting this 24 month requirement. Specifically, Odyssey
refused to release Kvaemer Chemetics (“Chemetics”), the only builder that is qualified and
experienced in the construction of similar plants in the United States, from an illegal restrictive
covenant that Odyssey imposed upon Chemetics, which precluded Chemetics from building such
plants within 150 miles of Odyssey’s plant, for a period of ten years.* Allied timely notified TECO
that although Allied had filed suit in the Dade County Circuit Court to have the restrictive covenant
declared invalid, the restrictive covenant constituted a force majeure event under the TECO/Allied
CSA, and Allied requested that TECO extend the time within which Allied was required to construct
its plant and commence commercial operations in order to get the benefit of the CSA rate. TECO

unjustifiably denied Allied’s request for an extension and terminated the TECO/Allied CSA on April

*Odyssey belatedly released Chemetics from the restrictive covenant in June or July,
2003, a fact which Odyssey first disclosed to Allied/CFI in August 2003. By that time, with only
approximately eight months remaining until the expiration of the 24 month “commercial
operations” requirement of the TECO/Allied CSA, it was impossible for Allied to construct
Allied’s cell process plant, as the construction requires 15 to 18 months, at a minimum.
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24, 2003.
34, After TECO terminated Allied/CFI’s CSA, Allied reapplied for a CISR rate. On
November 25, 2003, TECO offered Allied another CSA, but with a significantly higher rate of

A ' serificant increase over the rate

TECO previously extended to Allied/CFI and Odyssey (an initial rate of-per mwh, -

R - s

to increases in TECO’s costs.

35.  Upon information and belief, if the lowest rate at which TECO can serve Allied/CFI

is — then it is readily apparent that the rate that TECO
is charging Odyssey is insufficient to cover TECO’s incremental costs and provide a contribution
to TBCO's fixed cost

D. ALLIED/CFI’S CIRCUIT COURT ACTION AGAINST ODYSSEY AND
SENTRY

36. On November 19, 2001, Allied and CFI filed a civil action against Odyssey and
Sentry in the Circuit Court of the Eleventh Judicial Circuit, In and For Miami-Dade County, Florida,
Case No. 01-27699-CA-25. The Amended Complaint states causes of action against Odyssey and/or
Sentry for Contract, Combination and Conspiracy in Restraint of Trade (Count T); Attempt to
Monopolize the Tampa Chlorine Bleach Market (Count IT); Conspiracy to Monopolize (Count III);

Intentional Interference with Business Relationships (Count IV) and Unfair Competition (Count V).

“TECO recovers fuel and certain other costs through Commission approved adjustment
clauses. Specifically, such costs are recovered through the fuel cost recovery clause (fuel,
purchased power and generation performance incentive factor), capacity cost recovery clause,
environment cost recovery clause and energy conservation cost recovery clause.
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37.  In the circuit court proceeding, Mr. Sidelko contradicted the sworn affidavit he
furnished to TECO and his direct testimony filed with the Commission by stating under oath in a
deposition that:

(a) # Odyssey would have built its plant in Tampa and taken service from TECO even if
TECO had offered Odyssey a rate higher than-per mwh (—per kilowatt hour),

(b) At the time Sidelko submitted his affidavit to TECO, he had not identified a specific
electric rate that was necessary to make Odyssey’s proposed plant economically feasible;

(¢) It was TECO, not Odyssey, that proposed a—per kwh electric rate;

(d) The — per kwh rate specified in his affidavit and in his Commission

testimony was not important to Mr. Sidelko;’ and

(e) Odyssey could operate its Tampa plant profitably even if it had an electric rate of
—per megawatt hour.
See, copy of pages 187, 192, 205-06, 245, 248-50 and 252 of deposition of Stephen Sidelko taken
in Dade County Circuit Court Case No. 01-27699-CA-25, attached hereto as Exhibit D.
38.  Recent depositions of former TECO employee Patrick Allman (depositions taken
November 25, 2003 and April 19, 2004) and current TECO employees Robert Jennings (deposition

taken May 11, 2004) and William Ashburn (deposition taken May 12, 2004) in the circuit court case

confirm that:

a. TECO hes interpreted and applicd N NN

*Mr. Sidelko subsequently attempted to recant his deposition testimony by filing an Errata
Sheet dated January 23, 2004, where he states that obtaining the CISR tariff rate was what was
important to him and the CISR rate offered by TECO was. See Errata Sheet for Mr.
Sidelko’s deposition attached hereto as Exhibit E.
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b < N : ':c: i i o
reflected in the TECO/Odyssey CSA and, upon information and belief, was not considered by this

Commission when it approved Odyssey’s CSA and the TECO/Allied/CFI Settlement Agreement,

C. Odyssey is the only customer of TECO —

d TECO’s cost of fuel has increased over the period of 2001 through December 31,

2003;

e. TECO has not performed an analysis to —

f Extension of the TECO/Allied CSA

g. TECO had an obligation to negotiate as high a rate as possible yet still secure the

customer load and be a benefit to ratepayers,

h. TECO breached this obligation by summarily offering a CISR rate to Odyssey that
mirrored the rate requested by Sidelko;

i TECO entered into the CSA with Odyssey because it believed the Odyssey deal
would serve as a prototype that would enable TECO to avoid scrutiny by this Commission and the

Office of Public Counsel of similar, but far more significant contracts that TECO was attempting to

negotiate with (NN -nd » g -
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J TECO refused to extend Allied’s CSA on the putative ground that there are builders
(other than Chemetics) that are qualified to build Allied’s cell process plant, even though TECO had
no know}edge of or basis for this contention.

E. s STANDING

39.  As a TECO ratepayer, CFD’s interests are directly and substantially affected by
TECO’s actions as alleged herein, since CFl, like other ratepayers, is adversely affected by the
revenue shortfall created by Odyssey’s “discount” contract, under which TECO is providing
electricity to Odyssey at a rate that fails to enable TECO to sufficiently recover its incremental costs
and a portion of its fixed costs. In short, CFI and other ratepayers are being forced to subsidize
Odyssey’s discounted electric rate. Allied/CFI would not have entered into the Settlement
Agreement had they known that Odyssey’s CSA essentially forced a subsidy upon CFI and other
ratepayers. A proceeding such as this that focuses on the purpose and intent of the CISR Order,
compliance with the CISR Order and Odyssey’s eligibility for a discounted rate and the specific
discounted rate that it was granted pursuant to the CISR Order, is designed to protect the interests
of CFI, a TECO ratepayer, in light of the underlying goal and requirement of the CISR Order to
ensure that TBCO’s general body of ratepayers are not harmed by CSAs reached pursuant to the
CISR Order. Moreover, Allied/CFI, as a competitor/ratepayer, has standing to challenge TECO’s
post-settlement interpretation and application of Odyssey’s CSA in a manner which essentially
éxempts Odyssey from payment of fuel charges, an issue which this Commission has not previously
considered, and which directly and substantially affects Allied/CFI and other ratepayers.

40.  Allied/CFI’s interests are also directly and substantially affected as a direct competitor

of Odyssey in the liquid chlorine bleach manufacturing industry. Allied/CFI has a direct and
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substantial interest in enforcing its statutory right to an electric service rate that is not unduly
prejudicial, disadvantageous and discriminatory under Sections 366.03 and 366.06(2), Florida
Statutes. As aresult of TECO and Odyssey’s actions as alleged herein, Allied/CFI cannot build and
operate a celkmembrane plant to compete with Odyssey. Electricity comprises approximately 50%
of the variable cost to operate a cell membrane plant. In view of this, Odyssey’s preferential rate
gives Odyssey a significant cost advantage over Allied/CFI’s proposed plant. In essence, Odyssey’s
CSA, which by TECO’s own admission gives Odyssey a “one of a kind” discount electric rate,
prevents Allied/CFI (and others) from building and operating cell process plants in the Tampa area,
because Odyssey’s CSA has created a grossly “uneven playing field.”

41.  Allied/CFI’s interests are directly and substantially affected as a party to the
Settlement Agreement approved, as modified, by the Commission and at issue in this Amended
Petition. As the Florida Supreme Court has held:

Nor can there be any doubt that the commission may withdraw or
modify its approval of a(n) ... agreement, or other order, in proper

proceedings initiated by it, 2 party to the agreement, or even an
interested member of the public.

Peoples Gas System, Inc. v. Mason, 187 So.2d 335, 339 (Fla. 1966) (emphasis supplied).

42.  Indeed, in justifiable and detrimental reliance on Odyssey’s representations in Docket
No. 000061-El, Allied/CFI entered into the Settlement Agreement with TECO and the TECO/Allied
CSA based upon Odyssey’s false representations that Odyssey and the Odyssey CSA met the CISR
Order and CISR tariff criteria. New evidence adduced in the circuit court case confirms that Odyssey
did not meet the CISR Tariff/Order criteria, and that subsequent to the Order Approving Settlement

Agreement, TECO implemented an interpretation/application of Odyssey’s CSA in a manner that
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exempts Odyssey from paying increased fuel costs. Allied/CFI has been deprived of the relief sought
in its original Complaint filed in Docket No. 000061-EI. Further, TECO’s arbitrary and capricious
refusal to extend the TECO/Allied CSA violates Allied’s right under Sections 366.03 and 366.06(2),
Florida Statytes, to an electric service rate that is not unduly prejudicial and disadvantageous and
unjustly discriminatory to Allied.
F. THE COMMISSION’S AUTHORITY TO MODIFY OR VACATE THE
ORDER APPROVING SETTLEMENT AGREEMENT AND TERMINATE
THE TECO/ODYSSEY CSA

43.  The TECO/Odyssey CSA specifically provides:

44.  Moreover, an examination of the TECO/Odyssey CSA by this Commission, and any
resuiting order terminating that CSA or adjusting Odyssey’s electric rate to a level sufficient to
enable TECO to recover its costs and still provide a benefit to ratepayers will have no adverse impact

upon TECO and the general body of ratepayers and, indeed, would benefit TECO. Exhibit “D” to

the CSA, paragraph 1, provides TECO G
.

% In view of this,

The Commission’s authority to modify or terminate the TECO/Odyssey CSA is
consistent with the Commission’s broad police power and authority to modify contracts between

a regulated utility and its customer in the interest of the public welfare. H. Miller & Sons, Inc. v.
Hawkins, 373 So.2d 913, 914 (Fla. 1979).
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TECO’s opposition to an examination of the CSA, and potential upward adjustments to Odyssey’s
electric rate, is inexplicable and defies logic.

45, In addition, Florida courts and this Commission have long recognized specific
exceptions tg the doctrine of administrative finality. Generally speaking, the Commission has
inherent authority to modify its prior orders where there is a demonstration by an injured party that
the Commission’s prior order was predicated on fraud, deceit, surprise, mistake, or inadvertence;

where there is a demonstrated public need or mnterest; or, where there is otherwise a substantial

change in circumstances. Russell v. Department of Business and Professional Regulation, 645 So.2d

117, 119 (Fla. 1* DCA 1994); Reedy Creek Utilities v. Florida Public Service Commission, 418

So.2d 249 (Fla. 1982); Richter v. Florida Power Corp., 366 So0.2d 798, 800 (Fla. 2" DCA 1979),

Order No. 25668, 98 F.P.S.C. 2:24, 37 (February 3, 1992).”
G. DISPUTED ISSUES OF MATERIAL FACT AND LAW

46. Subject to discovery in this proceeding, known material issues of disputed fact and

law in this proceeding include, but are not limited to:

a. Whether TECO has applied so as to exempt Odyssey from payment of Odyssey’s

cisk rat< QY

b. Whether Odyssey has paid and continues to pay—

C. Whether the TECO/Odyssey CSA exempts Odyssey from —

7 As a practical matter, to the extent that Petitioners’ claims relate to TECO’s post-
settlement interpretation/application of Odyssey’s CSA in a manner that exempts Odyssey from

payment of increased fuel charges, the doctrine of administrative finality is inapplicable, as the
Commission has not previously considered this issue.
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d. Whether TECO’s failure to bill and Odyssey’s failure to pay—
_violate applicable TECO tariffs and/or Commission orders.

e. 4 Whether the CISR Order authorizes TECO to grant a discount off of any rate or
charge other than base demand and/or base energy charges.

f Whether the TECO/Odyssey CISR rate negotiations and the TECO/Odyssey CSA
should be treated as confidential in view of the termination of TECO’s CISR Tariff program.

g. Whether TECO’s cost of fuel and other fixed or variable costs to provide electric
service to Odyssey have increased from the inception of the TECO/Odyssey CSA through the present
time.

h. Whether TECO is recovering all of its incremental costs of service under the
TECO/Odyssey CSA, plus a contribution to its fixed costs, as required by the CISR Order.

i Whether TECO breached its obligation to negotiate as high a rate as possible under
its tariffed rate pursuant to the purpose and intent of the CISR Order.

j. Whether TECO arbitrarily and capriciously refused to extend its CSA with
Allied/CFIL.

k. Whether Odyssey met the CISR Tariff/Order criteria and was eligible for a CISR rate.

1. Whether Odyssey improperly procured the CSA and settlement of Docket No.
000061-EI by falsely representing that: (a) Odyssey would not build its Tampa plant and take service

from TECO unless TECO offered Odyssey a rate of-per mwh; and (b) Odyssey had viable

offers for service elsewhere at that rate.
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m. Whether the terms of Odyssey’s CSA as implemented by TECO post-settlement,
violate this Commission’s Order No. PSC-98-1081-FOF-EI and/or adversely afcht the general body
of ratepayers;

n. % Whether Odyssey’s specific rate under the TECO/Odyssey CSA complies with the
CISR Otrder.

0. Whether TECO’s conduct as alleged herein violates Section 366.03 and/or 366.06(2),
Florida Statutes, including whether TECO’s refusal to extend the TECO/Allied CSA violates
Sections 366.03 and/or 366.06(2), Florida Statutes.

P Whether the facts as alleged herein constitute fraud, deceit, surprise, mistake or
inadvertence that resulted in the Order Approving Settlement Agreement.

q. Whether there is a demonstrated public need and/or interest or a substantial change
in circumstances supporting the relief sought by Allied/CFI through this Amended Petition.

r. Whether Allied, CFI and/or TECO’s general body of ratepayers are harmed by the
TECO/Odyssey CSA.

. Whether the general public at large is harmed by the TECO/Odyssey CSA as a result
of reduced competition in the liquid chlorine bleach manufacturing industry.

t. Whether the Commission may order Odyssey to refund to TECO’s general body of

ratepayers the difference between TECO’s standard tariffed rate and Odyssey’s CISR rate.

~ﬁom the inception of the TECO/Odyssey CSA

through the date of a final order in this proceeding.

u. Whether, and the extent to which, Odyssey’s electric rate must be adjusted to avoid

a forced subsidy upon other TECO ratepayers, while still enabling TECO to recover its costs in
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compliance with the CISR Order.

H. ULTIMATE FACTS ENTITLING ALLIED/CFI TO RELIEF

47.  Allied/CFI is entitled to the relief sought in this proceeding under applicable statutes,
case law andéCommission precedent including Sections 366.03, 366.06(2) and/or 366.07, Florida
Statutes, the CISR Order, and case law applying exceptions to the doctrine of administrative finality.

48.  The facts as alleged herein demonstrate that TECO was misled by Odyssey in granting
Odyssey a CISR rate of-per kwh; that Mr. Sidelko’s sworn affidavit submitted to TECO
and sworn testimony filed in Docket No. 000061-EI falsely portrayed a requirement on the part of
Odyssey of a need to secure a— per kwh rate failing which Odyssey would locate its
proposed plant in a service area of another utility where it could secure such a rate; and that a.

-per kwh rate was required to make Odyssey’s proposed plant financially feasible. Allied/CFI
relied on these sworn statements to its detriment in accepting the above-referenced Settlement
Agreement and dismissing its Complaint i Docket No. 000061-El. As confirmed by recent
testimony in the circuit court case, Odyssey would have built its plant in Tampa without th-
rate it obtained from TECO or, at minimum, at a rate higher than the rate reflected in the
TECO/Odyssey CSA.

49, Based on the foregoing, Allied/CFI submits that TECO was falsely or fraudulently
induced to enter into a CSA with Odyssey at a rate ot“per kwh and that Allied/CFI was
falsely or fraudulently induced to dismiss its Complaint in Docket No. 000061-EI and enter into the
Settlement Agreement abproved, as modified and clarified, by the Order Approving Settlement
Agreement. The Settlement Agreement includes a provision in which Allied/CFI agreed to “assert

no further challenge, before the PSC, to the rates, terms and conditions for electric service provided
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by TECO to Odyssey and set forth in the TECO/Odyssey CSA.” However, Allied/CFI and TECO

cannot, by contract, derogate or undermine the Commission’s authority to vacate the Qrder

Approvigg Settlement Agreement and to amend, modify or terminate the TECO/Odyssey CSA.
Allied/CFI uéspectfully submits that the false, misleading and/or fraudulent sworn statements of
Odyssey’s President, Mr. Sidelko, demonstrate and justify a determination by the Commission that
TECO, Allied/CFI and the Commission were misled by the false, misleading and/or sworn
statements of Odyssey’s President, Mr. Sidelko;

50.  The sworn deposition testimony of Mr. Sidelko in the circuit court case contradicting
the sworn affidavit pr0§ided by Mr. Sidelko to TECO and the prefiled direct testimony filed in
Docket No. 000061-EIl, and the facts and circumstances surrounding Odyssey’s subsequent refusal
to timely release Chemetics from the illegal restrictive covenant imposed upon it by Odyssey, and
TECO’s arbitrary and capricious refusal to extend the time within which Allied/CFI could built its
plant and commence commercial operations so as to obtain the benefit of the CISR rate under the
TECO/Allied CSA, constitute substantial‘changes in circumstances that warrant the relief requested
herein. Further, TECO and its general body of ratepayers (including CFI) have been harmed by
Odyssey’s false, misleading and/or fraudulent sworn statements which resulted in TECQ’s decision
to grant Odyssey a CISR rate of—per kwh, even though Odyssey did not meet the criteria
for such a rate, Odyssey did not even propose such a rate, and the rate was not even proposed by
Odyssey, and was not required to prevent Odyssey from locating its proposed plant in the service
area of another utility.

51.  In addition, recent deposition testimony in the circuit court case confirms the

development of substantial changes in circumstances and a demonstrated public interest served by
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granting the relief sought by Allied/CFI in this Amended Petition, to wit:

a That TECO’s post-settlement implementation/interpretation of Odyssey’s CISR rate
essentiay |, -
Odyssey has got paid such charges under the TECO/Odyssey CSA, in violation of the CISR Order.

b. . That TECO’s fuel costs have substantially increased over the last few years and that
TECO has not conducted an analysis to determine whether it is recovering its incremental costs to
provide service to Odyssey under the TECO/Odyssey CSA, as well as whether Odyssey’s CISR rate
provides a contribution to fixed costs as required by the CISR Order.

C. That TECO breached its obligations under the CISR Order to negotiate as high a rate
as possible to TECO’s tariffed rate to the detriment of TECO’s general body of ratepayers.

d. That Odyssey deliberately failed and refused to timely release Chemetics from the
illegal 10 year, 150 mile restrictive covenant, thus preventing Allied/CFI from meeting the 24 month
requirement under the TECO/Allied CSA.

€. That TECO arbitrarily and capriciously refused to extend the TECO/Allied CSA, in
violation of Allied’s statutory right under Sections 366.03 and 366.06(2), Florida Statutes, to an
electric service rate that is not unduly prejudicial and disadvantageous and unjustly discriminatory

to Allied.

52.  Finally, based on the significant discrepancy between the CISR rate TECO offered

Allied/CFI on November 25, 2003, i.e.‘er mwh, —

and the rate at which TECO provides electric%y to.Odyssey, i.e., an initial base rate of-per

=

mwh as of January 1, 2000 — together with TECO’s

refusal to extend the TECO/Allied CSA, it is apparentLthat yssey’s rate is insufficient to recover
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TECO’s incremental costs plus a contribution to fixed costs to provide service to Odyssey and,
therefore, imposes a forced subsidy upon other TECO ratepayers.

- WHEREFORE, based on the foregoing facts and exhibits, Allied/CFI respectfully requests
that the Comfnission conduct such administrative proceedings as may be necessary and appropriate
and enter a Final Order:

(1) Vacating Order No. PSC-01-1003-AS-EI approving, as modified and clarified, the
Settlement Agreement between Allied/CFI and TECO,;

(2) Determining that the Settlement Agreement between Allied/CFI and TECO, approved
as modified and clarified in Order No. PSC-01-1003-AS-EI, is unenforceable;

(3) Terminating, or alternatively, modifying, the existing Contract Service Agreement
between TECO and Odyssey;,

(4)  Requiring Odyssey to refund to TECO for the benefit of TECO’s general body of
ratepayers the difference between the CSA rate currently in effect for Odyssey and the new rate that
the Commission approves for TECO’s provision of electric service to Odyssey pursuant to this
proceeding, including but not limited to TECQO’s applicable tariffed rate, plus fuel and other
adjustment clause charges, for the period of time beginning with the effective date of Odyssey’s
current CSA and terminating on the date of a new Commission approved rate for Odyssey;

(5) Alternatively, requiring TECO to extend to Allied/CFI the same electric rates, terms
and conditions at least as favorable as those extended to Odyssey, in order to “level the playing
field,” subject to a determination as to whether such rates, terms and conditions comply with the
CISR Tariff/Order and subject to a further determination as to whether such rate, terms and

conditions benefit the general body of ratepayers; and
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(6)

Commission.

An,

Granting any and all such further relief as deemed just and appropriate by the

Respectfully submitted,

Lo iond sli—

Kenneth A. Hoffrggn, Esq.

J. Stephen Menton, Esq.

Rutledge, Ecenia, Purnell & Hoffiman, P.A.
Post Office Box 551

Tallahassee, FL 32302

(850) 681-6788 (Telephone)

(850) 681-6515 (Telecopier)

Daniel K. Bandklayder, Esq.

Anania, Bandklayder, Blackwell, Baumgarten,
Torricella & Stein

Suite 4300 International Place

100 Southeast Second Street

Miami, Florida 33131

(305) 373-4900 (Telephone)

(305) 373-6914 (Telecopier)

Attorneys for Allied Universal Corporation
and Chemical Formulators, Inc.
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227 South Calhoun Street
Tallahassee, FL 32301
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Tallahassee, FL 32301

Martha Carter-Brown, Bsquire
Florida Public Service Commission
Division of Legal Services

2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Harry W. Long, Jr., Esquire
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Tampa Electric Company
Post Office Box 111
Tampa, FL 33601

Harold McLean, Public Counsel

Stephen C. Burgess, Deputy Public Counsel
Office of Public Counsel

111 West Madison Street

Room 812

Tallahassee, Florida 32399-1400
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expended on providing TECO with information to a;e_s.ﬁure._ that the site was

-suitable for the utility's use zs a substation.

‘We agreed ‘o a long term contract for electric power, which
bene'fted. TECO, and Odyssey zs well, s'inc.e such rats stability would help :

Odyssey oﬁer prrce stabalrty We elso agreed o pay a penel'ry for penods "

’dunng whrch our power c.onsumptron drd not meet-a certem minimum

" threshold.

Were you required to furnish a sworn affidavit to TECO?

| was, and | gid. The affidavit confirmed that ourchoice of .a'- site for our
manufactunng facrhty wes largely dependent upon the electnc service rate -‘
for that location, because etectrrcrty compnses hatf of Odyssey s vanabt

manufectunng costs. Further, the afﬁdavrt provrded that if we were uneb]e

1o ob,t_arn_ a certarn.rate; Odyssey woold have no at,ternﬂetrve‘ _but to tocate

its plant in a different electric service area where it could obtain &
satisfactory rate.
Did Odyssey and TECO reach an agreement'?

Yes. On September 4 1938, Odyssey executed a Contract Servica

‘Agresment. We recetved the Contract as executed by TECO in late

September, 1998. | will sponsor the executed contract as Exhibit SWS-1.
An zasement ‘in the eubst-e'tion ‘site wes later’. t:onyeyed_ by O_dyseey- to
T=CO. . | |

Would Odyssey have agre=d 0 receive service from TECO at a rate

-

higher than that provided under the CISR?

“« ™
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Why is that? -

-!r,wo.u-'ld'-nOt.-'have made good business sense: ‘Odyssey is a for profit

compzny, and, as rts CEO, my ob s to ensure that our rnvesiors achieve

an acceptable rerurn on snvesrment Furrher the condmon regardrng 1he‘

e!ectnc rate set r’orth in our lencer s loan comfnrtrnent would not have been
T . . )

satisfied.

W‘hen'did you first approach Mr. Allnﬁan about employing him? -~

" The subject of his potential employment by .Od‘y‘ssey never arose in any.;‘.

communication whatsoever between Mr. Allman and” me or any other -

represe_n‘raﬁve of Odyeeey'pnor to the September 4."_1998 executiorr of ‘rhe

Contract Servrce Agreement. We first offered the. General Manager .

posmon o a forrner Occrdentai Chemrcai employee in the fall of 1998
Qur fi rst candrdate rejec:ted our offer around Thanksgrvrng, 1998 Our fi rst .
oontact wrth Mr Allman regardrng his possrble emp!oyment was around .

Chnstrnas 1998 when | telephoned Mr. Al!rnan and asked if he would be

rrﬂeresied in the position of General Manager for Odyssey He expressed

interest; and | made a formal employment oﬁer to him shortly thereafter. It

took about two weeks to negotiate a mutually acceptable employment
agreement. Mr. Allrn'an then cave three w'eek'—'s_ notice 1o TECC, and his

last day of employment with BE utili”ty was Janu ary 31, 1898,

" Did you ever offer any oersonal reward to Mr. Allman for his ctorts diring

.

the CISR negotiations? .

: 20 ol e



e
Y SR S

' BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Complaint by Allied | DOCKET NO
Universal €orporation and =
Chemical Formulators, Inc. _
against Tampa Electric Company .
for vioclation of Sections
366.03, 366.06(2), and 366. 07
F.S., with respect to rates
offered undexr ' o
commerc1a1/1ndustr1al service
rider tariff; petition to’
axamina and inspect confidential
inférmation; and request for
expedited relief. : [

| .. 000061-EL
. ORDER NO. PSC-01-1003-AS-EI
ISSUED: April 24, 2001 .

The following Commissioners participated in the disposition of
this matter:

E. LEON JACOBS, JR., Chairman
‘ 'LILA A. JABER
 BRAULIO L. BAEZ

ORDER- APPROVING SETTLEMENT AGREEMENT

BY THE COMMISSION:

 On January 20, 2000, Allied Universal Corporation and Chemical
Formulators, Inc. (Allied) filed a formal complaint against Tampa
Electric Company (TECO). The complaint alleges that: 1) TECO
violated Sections 366.03, 366.06(2), and 366.07, Florida Statutes,
by offerlng discriminatory rates under its Commer01al/1ndustr1al
Service Ridexr (CISR) tariff; and, 2) TECO breached its obligation
of good faith under Order No. PSC-98-1081A-FOF-EI.  Odyssey
Manufacturing Company (Cdyssey) and Sentry Industries (Sentry) are
intervenors. They are separate companies but -have the same
president. Allied, Odyssey and Sentry manufacture bleaéh.

On March 22, 2001, Allied and TECO filed a Settlement
Agreement, which is attached to this Order as Attachment A and is

incorporated herein by reference. Odyssey and Sentry are not
parties to the‘Agreement

N
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: The ‘t’omm1551on has jurledlctlon under Sectlons '366. 04 366 06, '
and 365 07, Florlda Statutes ‘

1.

bel ow

Paragraph

Each paragraph of. the Settlement Agreement

Sum’mag of the Settlement'Agreement

is summarized

1

| All pref:.led teet:l.mony and depos:.tlon testimony shall be.'

- moved into evidence

to serve as a basis for~ the
Commission’s . prudence review.  The testimony and

depositions shall remain subject to previously issued

orders on confidential classification. Nothing shall

. limit or abridge the right of any party to petltlon the.

Earagreph

'-TEéO ~ and Allie.d' sha].l execute

. The ' rates,
-substantlally the same as those

»Cormnlse:Lon to unseal or declassify the ev:.dence.

2

a Contract Ser(r:.ce
Agreement (CBR) . in accordance with . TECO’ s CISR tariff.

terms and COIldlthnS of the CsSA shall be
. in . Odyssey’s ~CSA,

. provided Allied opens’ a plant within two years of the

 Commission.

date the Settlement Agreement is approved by - the

The CSA shall include a force majeure clause -

© for which confldentlallty, pursuant to Sect:.on 366.093,

Paragraph

Para_g_raph

Florida Statutes, .w1ll be: requested

3

Allied - shall '_ assert no - further ‘challenge against
Odyssey’s CSA before the Commission. :

4.

_ Order No. PSC-98-10B1-FOF-EI, issued August 10, 1998 in

‘Docket No. %80706-EI,

allows TECO to regquest a prudence

_ review of its CSA from the Commission. In light of this
. provision, TECO regquests that the Comm:.ss:.on make the

following findings of fact:
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: Paragraph

Paragraph

Paragraph

PSC-01-1003-A8-EIL
000061-EI

‘5, .. AL Odyssey’s. CSA and Allied’s CSA provide

benefits to TECO's ratepayers and therefore
both CSAs .are in the best interests = of
ratepayers. o o

B. TECQ’s decision to enter. a CSA w1th Odyssey
and the CSA itself are prudent . within the -
meaning of Order No. PSC-98-1081-FOF-EI, in so

far as they provide benefits to the ratepayers.

. €. TECO’s .decision to enter a CSA with Allied and
: the CSA itself are prudent, within the meaning
of Order No. PSC-98-1081-FOF-EI, in' so far as

they provide benefits to the ratepayers.

5

Allied agrees not . to contest the findings .of fact
requested in 4, abcve, and the rulings requested in 7,
below, prov:.ded that no findings of . fact or conclusions

of law shall be made with respect to the. allegatlons of
Allied’s Complalnt

6

‘Allied’s -Complaint shall be deemed. withdrawn,' with

prejudice, upon execution of the Settlement Agfeement.' and

issuance of an order approv:mg the Agreement by the
Commission. '

7

The following rulings shall be included in the
Commission’s order approving the Settlement Agréement:

A. . The Commission shall not entertain any further

~challenge to  Odyssey’s  existing CSA and
Allied’s proposed CSA.

B. In light of the findings that both CSAs are
prudent, : TECO shall not have to report the
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Paragraph

Paragraph

Paragraph

Paragraph

PSC-01- 1003 -AS- EI

000061 EI -
potential effect of the two CSAs on revehues
in its monthly surveillance reports. '
C. - The order approving the Settlement will have
. no precedential value.
D. . The parties shall abide by the General Release
Agreements executed among them.
8

Allied =shall exXecute the General Release Agreement
attached to the Settlement. Except as provided in 93,
above, the Settlement Agreement shall not impair any
claimg that Allied may have against Odyssey and Sentry.

9

In any subanuent litigation against Odyssey or Sentry,
Allied will attempt to avoid imposing unduly burdensome
dlscovery requests on TECO.

10

TECO will not di5¢1osefthe'fdr¢e majeure provision of the
Settlement to Odyssey or-.Sentry unless the Commission
authorizes or Allied approves of such disclosure.

11

The Settlement Agreemert, and the attachments (Allied’'s
CSA, the force‘majeurejprovision, and the General Release
Agreements) constitute the entire Settlement Agreement‘
and may only bé modified in writing.

General Release

The General Release states that, as an inducement to
TECO, Allied releases TECO from any claims, liabilities,
promises, . damages, attorney’s fees, debts (and a long
list of similar items), related to the CISR tariff, and
TECO’s dealings with Odyssey, Sentry and Allied. : The -
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s

& release also covers all as yet. unforeseen llabllltles

The relaase applles for all tlme up untll the date it is
signed. .

II. Intervenorsg’ Commentg

. Odyssey and Sentry filed comments on the Settlement Agreement
on March 20, 2001, The Intervenors note that they were excluded
from the settlement negotiations, and have not been permitted to

see the CSA or force majeure provision. Their comments on . the
Settlement Agreement are provided below, o ' '

Paragraph 2

Thiz paragraph states that Allied’s CSA - will be
“substantially  identical” to Odyssey’s. The phrase -
vsubstantially identical” is. imprecise and therefore
inappropriate. The Intervenors state that the Commission
should not have to determine what the phrase means.

Paragraph 5 -

The InterVEnors note that thls paragraph provmdes that‘
Allied agrees not to contest certain findings of fact,
rulings and.determlnatlons, “prov1ded'that no flndlngs of
fact or conclusions of. law shall be made with' respect to
the allegations of Allied/CFI's Complaint in this
proceeding.” = The Intervenors maintain that more
‘precision as to what allegations are being referred to is
needed for this paragraph to have any coherence. '

Paragraph 7(b)

The Intervenors ocbject. to the regquirement that the
Settlement Agreement shall have no precedential value.
They argue that this requirement cannot be reconciled
with the provisions requiring substantive £findings of
fact, conclusions of law and other assurances intended to
bind the parties and the Commission. The Intervenors
claim that §7(b) “is an effort to accord some sort of
second- rate status to a Commission order in this case,
which would not be fairly applied to other comparable
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. & Ccommission orders.” Given the possibility of litigation

related to this docket in courts, the Intervenors believe

. that §7(b) will complicate litigation because judges will
not know what Significance to assign to the order.

Paragraph 10

‘The Intervenors cbject to the nondisclosure of the force
majeure clause. They state that they suspect the clause
may deviate substantlally in scope from the traditicmal
type of force majeure clause. The Intervenors state that
they object to providing greater protection to Allied’s

CSA than that which was provided tc Odyssey’s CSA.

The Intervenors state thatrlf the Commission determines
that the force majeure clause should not be disclosed to
them, then they will oppose the prov1s;ons llsted below.

AL Paragraph 1 - The provmslon that an
' evidentiary record be created is objectionable
- because denies Intervéenors the right to cross-
examine witnesses -and to  object on . other

- relevant grounds.

B. Subparagraphs 4(a) . and .. (c) - .These
subparagraphs allow for findings of fact~
. favorable to Allied’s CSA.

¢. - Subparagraph 7(a) - This subparagraph attempts
-~ - to. foreclose further challenges to Allled’
T CSA. : ,

Between the filing of these comments and the April 3, 200%,
Agenda Conference, the Intervenors were able to gee redacted copies
of Allied’s CSA and the force majeure provision. At~ the ngenda
Conference, the Intervenors had additional comments, some of which
related to these documents.

First, the Intervenors claim that the Settlement Agreement
forecloses their ~ability to challenge Allied’s CSA. The
Intervenors claim that such foreclosure denies them a point of
entry. They note, however, that if they were to challenge the CSA,
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it wouldfonly be to those portions which they have not yet. been
able to see.

~ Second, with respect to creation of the svidentiary recoxd,
the Intervenors object to admission into the record of “scandalous,

irrelevant, and defamatory allegations” against Odyssey’made by Mr.
Namoff and Mr. Palmer in their depositions.

III. Decision

" In accordance with discussions at the Agenda Conference and
neetlngs with the parties prior to the Agenda Conference, our
approval of the Settlement Agreement is contingent on acceptance by
the parties of the clarifications and modifications ‘discussed
below. TECO and Allied agreed to accept these clarifications and
modifications. Odyssey objected but agreed to accept them.

Paragraph 1 of the Agreement requires that an evidentiary
record be created from the prEflled testimony, depositions and the
exhibits referenced in each of those documents. The Agreement
shall be modified to include all of TECO’'s discovery responses in
the. evidentiary record, because those responses are needed to
support a finding that Allied’s and Odyssey's'CSAfs are prudent.
Paragrapht 11 of "the Settlement Agreement . requires that all
modifications to the Agreement be in writing, however, Allied and
TECO waived the writing reguirement with respect to the inclusion
of all of TECO’s discovery responses in the ev1dent1ary recoxd.

Also, with respect to the ev1dent1ary record, TECO Allied and
the Intervenors shall each submit requests for confldentlal
clarification of the information in the evidentiary record which
each party seeks to protect. This includes deposition transcripts.
The requests shall be filed within 21 days of April 3, 2001, the
date of our vote on the Settlement Agreement. Consistent with Rule
25-22.,006, Florida Administrative Cocde, all parties will have an

~ opportunity to. respond to or supplement any request - for
confidéential treatment,

Finally, the parties shall have the opportunity to . file

moticons to strike information in the evmdentlary record that they
believe vioclates the rules of evidence.
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Parfigraph- 4 of the Settlement Agreement requires this
Commiszsion to find that Allied’s and Odyssey’'s CSAg are prudent and
provide benefits to the general body of ratepayers. Subparagraph
4(a) appears duplicative in light of subparagraphs (b) and (c).
TECO believes that each subparagraph demonstrates that this
Commigssion has actively supervised TECO’s implementation of the
CISR tariff. With that clarification, the paragraph is acceptable. .
With the inclusion in the evidentiary record of all of TECO's
discovery responses, there is sufficient information to conclude
that both Odyssey and Allied are “at risk” within the meaning of

Order No. PSC-S8-1081-FOF-EI, issued August 10, 1998, in Docket No.
580706-ET.

Further, based on the RIM analyses provided by TECO,
there is sufficient information to conclude that the rates of fered
to Odyssey and Allied exceed the incremental cost to serve those
customers. Accordingly, the requested findings are supported by
competent substantial evidence and are approved.. Further, the
parties agree that the correct order number in the flrst line of °
paragraph 4 is PSC-98-1081-FOF-EIL.

Paragraph 5 seems internally contradictory. The first clause .
requires Allied to agree not to contest the factual findings
contained in paragraph 4 and paragraph 7-(a determination that the
Commisgsion will not entertain any further challenge to either CSA).
The second clause says Allied is only required to agree to the -
flndlngs of fact and’ rulings listed in the first clause as long as.
~those findings of fact and conclusions of law do not pertain to
~Aallied. Allied explaﬂns that it believes the findings and rulings
'in paragraphs 4 and 7 do not address the allegations of Allied’s
. Complaint. We take no position on whether the findings and rqllngs

in paragraphs 4 and 7 address the allegations in 2Allied’s
Complaint, but with Allied’s clarification we find that the
paragraph is acceptable. R )

With respect to subparagraph 7(a), TECO and Allied clarified
that the importance of this paragraph iz to settle, for all time,
the prudence of Allied’s and Odyssey’s CSAs with respect to matters
within our jurisdiction. We agree that, based on the findings in
‘this Order, this is appropriate. This is consistent with our past
". decisions concerning prudence and the doctrine of administrative

"fimality. This deces not foreclose any other party from asserting
any right it may have concernlng the CISR tariff.
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Witlf respect to eubparagraph 7(b), the provision is consistent
- with previous Commission actions and is acceptable. We recently

 “Jaccepted a similar provision for Gulf Power Company’s two executed

 CSAs pursuant to its CISR tariff. We found that Gulf adequately
demonstrated that its two CSAs were prudent, and it is therefore no
. longer necessary for Gulf to report the revenue shortfall for the
existing CSAs in the monthly surveillance reports. See Ordex No.
: PSC-01-0390-TRF-EI, issued February 15, 2001.  We reference this
- Oxder only to illustrate that we made a similar determination with -
respect to reporting the revenue shortfall for Gulf’s CSAs..  TECO
ig still required to provide the revenue shortfall associated with
any subsequently executed CSAs until such time as they have been-
subject to a prudence review by the Commission.

Subparagraph 7(c) deals with the precedentlal value of the
Settlement Agreement .- The partiés state that _under ‘this
subparagraph the Settlement Agreement itself, not the  Qrder
approving the Settlement Agreement, has no precedential value.

With this - clarlflcatlon, we flnd the Settlement Agreement to be
acceptable. :

Subparagraph 7{d) concerns ‘the General Release provision of
“'the Settlement Agreement. The partles agree that we can- only
enforce the General~- Release to the extent that a party’ brings
"claims before. the Commission which the Commission determines are
within the Commission’s jurisdiction. With this clarification, we
find thé Settlement Agreement to be acceptable

In paragraph 10, TECO promises to Allied that it will not
disclose the force majeure provision to Odyssey or Sentry unless
2llied approves disclosure or we approve disclosure. Since the
filing of the Settlement Agreement, Allied provided a redacted copy
of the forxce majeure_provisien to the Intexrvenors.

Because the force majeure provision is part of the Settlement
Agreement, it was filed with our Division of Records and Reporting
but with a Notice of Intent to Seek Confidential Classification.
As required by Rule 25-22,006, Florida Administrative Coda, TECO'
must file a Reguest for Confidential Classification that explains
how the force majeure provisions meets the criteria in Section
366.093, Florida Statutes. Further, the parties recognize that
confidential treatment is only available after the reguisite -
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- shoWiﬁgtﬁursuént to Section 366.093, Florida Statutes, and Rule 25-
22,006, Florida Administrative Code.

Paragraph 11 requires that any modifications to the Settlement
Agreement be written. With respect to the addition of TECO’s
discovery responses to the evidentiary record and the correction to
the Order Number referenced in Paragraph 4, the parties waive the
requirement - of Paragraph 11 that all modifications to the
Settlement Agreement must be in writing. With this modlflcatlon,
we find the Settlement Agreement is acceptable.

‘The Intervenors argue that the Settlement Agreement prevents
them from ever challenglng Allied’'s CsSA. . The Intervenors have
consistently argued that  Allied has no standing to challenge
Odyssey’s CSA. If this is true, then based on their own legal
arguments, Odyssey has no standlng to challenge Allied’s CSA. Our
findings in this Order that the Odyssey and Allied CSAs are prudent
are consistent with those’ typically made in a prudence review.

Mcrecver, the flndlng that Allied’s CSA is prudent does not affect
Odyssey’s substantial 1nterests

‘ The Settlement.Agreement appears to be a reasonable resolution
of the issues raised in 2Allied’s Complaint.  Further, the findings
of prudence with respect to these CSAs are supported by the récord
ev1dence in thisg proceedlng - For these. reasons,
with the discussion in this Order,
Agreement. should be approved.

, and consistent
,we'fihd”that thé Settlement

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the
Settlement Agreement between Tampa Electric Company and Allied
Universal Corporation and Chemical Formulators, Inc.

_ is approved as
modified and clarified in the body of this Oxder.

It ig further

- ORDERED that all prefiled testimony and exhibits filed in this
docket, all depositions and associated exhibits taken in this

docket, and all discovery responses provided by Tampa Electric
" Company shall be admitted as evidence. It is further
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ORDERED that any Requests for Confidential Classification of
material in the evidentiary record created in this Order shall be
filed no later than April 24, 2001. It is further

ORDERED that thlS docket shall remain open

By ORDER of the Florlda Publlc Serv1ce Comm1351on this 24th
day of April, 2001.

é&w

' BLANCA 5. BAYG, Dirdetoy
Division of Records and Reportlng

(S EAL)

MKS

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAIL REVIEW

The Florida Public: Service Commission is required by Section’
120.569(1), Florida Statutes, to notlfy - parties - of any‘
administrative hearing or judicial review of Commission orders that
is available under Sectioms 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice‘
should not be construed to mean all requests for an administrative

hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by the Commission’s final action
in this matter may request: 1) reconsideration of the decision by
filing a motion for reconsiderdtion with the Director, Division of
Records and Reporting, 2540 Shumard  Oak Boulevard, Tallahassee,
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Florida %2399-0850, within fifteen (15) days of the issuance of
_this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code; or 2) judicial review by the Florida Supreme
Court in the case of an electric, gas or telephone utility ox the
First District Court of Appeal in the case of a water and/or
‘wastewater utility by filing a notice of appeal with the Director,
Division of Records and reporting and f£iling a copy of the notice
of appeal and the filing fee with the appropriate court: . This
filing must be completed within thirty (30) days after the issuance
of this order, pursuant to Rule 9.110, Florida Rules of Appellate
Procedure. The notice of appeal must be in the form specified in
Rule 9.900(a), Florida Rules of Appellate Procedure,.
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. ATTACHMENT A

. - SETTLEMENT AGREEMENT '
This agreement is made between Allied Universal Cofpo_raﬁon, a
Florida corporation (“Allied”), Chemical Formulators, Inc., a Florida

coi'poration (“CFT™), (hereinafter jointly referred to as “Allied/CFI"), and

Tampa Electnc Company (“TECO”), a Flonda pubhc utxhty corporauon,

effective March 2,2001.

WHEREAS Allied/CFI and TECO are partie's to that certain matter
pendmg before the Flonda Public Ser\nce Com:mssxon (“PSC™), style:d “In
Re Complamt by Alhed Umﬁersal Cotporation and Chen‘nc al Formulators,
Inc. agamst Tampa Elecmc Company, etc., ” Docket No. 000061-EI (“the
PSC Litigation™); and ‘ |

WI-HSREAS as part of the relief it has sought in the PSC 11t1gauon,
Alhed/CFI has requested that the PSC suspend the rates for electric service
provided by TECO to Allied/CFI’s business compe’ator Odyssey
Mamfactunng Company (“Odyssey”); : and-

WHEREAS, Odyssey and its affiliate, Sentry Industries, -Inc.

~ (“Sentry”), have intervened in the PSC litigation to request that the PSC-

U DOCUMING v vEringre
U3680 ®rees
- FESC-REZI:IZ,

=JHDRTING
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o ﬁphold or vé"thefwise apprové Od};_ssk':y’s"_ratés_', tems and cbn&iﬁ,ons for
. 'clcctnc service from TECO and | : B y
= WHEREAS Alhed/CFI and TECO desn*e to resolve theu- d1fc‘crenccs
and canclude the PSC hngatwn on tenns which 'do not affect Odyssgy s
'_ .» rates, terms and condmons for elecmc service ﬁom TECO | |
| NOW THEREFORE Alhed/'CFI and TECO hcreby agree to
. ‘conclude tha PSC lmgatmn on the followmg terms
1 All preﬁled testimony, deposmon testlrnony, and CX.h.lbltS o
thereto, which have bef:n ﬁled in the PSC 11t1gatmn to date, shall
| :be moved into ewdence in this docket and shall remam subject 3
| to -ordcrs 'pre‘vmusly 1ssued-concemmg confidentia] classification
of mformatxon in the PSC htlgatxon ThlS ev1dence shall be
permancnﬂy retamed as' a part of the record n Docket No
QOOO(}SI-_EI,‘ to serVe, a_rno'ng other thmgs‘, as a:iec’:o;dbasm for thcl
~ PSC’sprudence review in this docket. Nothing hércin shall Timit
or abridge the nght of any party to petmc)n the Comnussmn to

unseal or decIassxfy pomons of this evidence. :
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» 2. Pysuant to its Commercial Industrial Service Rider (“CISR”)

'té_riff,. TECO and Allied/CFI shall execute a Contract _S_ervice

~ Agreement (“CSA™) for electric service to a new sodium

hypochlorite manufacturing facility to be constructed and

_ operated by Allicd/CFI and/or their affiliate(s) in TECO's

service territory, upon the same rates, terms and conditions as.

those contained in-the existing CSA between TECO and
Odyssey, provided ' that the new sodium hypochlorite

manufacturing facility must begin commercial operations within

‘24 months from the date of the PSC’s order approving this

settlement agreement. The TECO-ALlicd/CFI CSA shall be in a

form substantially identical to the CS A attached heretn as Rxhihit -

-“A”, and shall include the force majeure clause attached to this

settlement agreement as Exhibit “B”.

. Allied/CFI shall assert no further chalfeﬁge-, before the PSC, to

the rates, terms and conditions for electric service provided by

e
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FECO to Odyéscy and set forth in the TECO/Odyssey CSA.

. Order No. PSC-98-1181-EOF-EL issucd August 10, 1998 in

Docket No. 980706-’EI, approving.TECO’s'CIS-R tariff, provides
irt partthat: (1) TECO may request a prudence review subsequent
to signing' 2 CSA; ) TECO wiﬁ- have the burden bf proof that

the company § dec1smn to enter mto a partxcular CSA was made

in the interest of tha gcneral body of ratepayers and (3) if the

Commlssmn finds that a partxcular CSA was not a prudent'
demsmn then the revenue dxfference between the standa:d rate.
and the CISR rate could be inputed to- TECO. Accordingly,
TECO quﬁc"st;s thét the P‘S.'C'make the fc;llowi;ig findings of fz;gt:- '
a, Both ﬂic. e)i'isting Odysséy»_‘ CSA and" “the proposed
Allied/CFI CSA provide benefits to Tampa Electric’s
general _ﬁody : of ratepayers and, therefore, the -
Com’missioﬁ ﬁnds that both CSAS are 111 ﬂie best inferests

of ratepayers.

b. The Commission finds that Tampa'Eléctric’s" decision to
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- Rm,

- enter into the Odyssey CSA, and the CSA itself, were .

 prudent within the meaning of Order No. 98-1 081-FOF-

.. EI in so ﬁu; as’they providé benefits o Tampa Electrics
general body of ratepayers. -

c. 'I'he Cotnmis'sion ﬁﬁds’tha% Tarnipa Electric’s decision to
enter into the Allied/CFI CSA, and the CSA itself, were
prudent within the lmcanjng of Order No. 98-1081-FOF-

| El in so far as they provide benefits to Tampa Electric’s
general body of ratepaycrs.

5 Alhed/CFI agrees not to contest the ﬁndmgs of fact mlmgs andl -

| determmatmns requested in paragraphs 4 and 7 of this Settlement 2
| Agreemcnt prov1ded that no fmdmgs of fact or conclusmns of g
law shall be made with respect to the allegations of Allied/CFI’s
Complaint in this proceeding.

6. Allied/CFI's Complaint in the PSC litigation shall be deemed

withdrawn, with prejudice, 4upon: (a) the execution of this.

setflement agreement by TECO and Allied]CFI; and fb) the
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igsuance of an order by the PSC -approving this settlement

agreement, as proposed.

7. Allied/CFI and TECO reqitest that the PSC include in its order

_ _approVing’ this Scttl ement Agreement the following rulings and

déterminations:

a.

The Commission shall not entertain any further challe'nge to

- thc cx1stmg Odyssey or the proposed AlhedfCFI CSA or the

: rates terms or conditions contamed therem

,Inli ght ofthe above fmdmgs that both CSAs are prudcnt and

| 'm the best mtcrests of ratcpayers Tampa Electnc shall be

" rélieved of any further obligationto report on its surveillance

report the potential impact on revenues of these two CSAs.

. The Corﬁmission order approving the settlement proposed'

herein shall have no precedential val‘ue.‘;' |

. The parties shall abide by the various Gereral Release

agreements executed among them.

8. Allied/CFI shall execute the General Release attached as Exhibit
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“C™ hereto, Except as stated in paragraph 3 above, this
Settlement Agreement shall not in any way waive, release,
discharge limit or impair‘any claims that' Allied/CFI 'may have
agamst Odyssey and Sentry, as provxded in the General Release
In any subsequcnt llugamon agamst Odyssey, Semry, and related

parties, Alhed/CFI wﬂl make good fa1th effoxts to avo1d 1mposmg

_unduly burdensome dlscovery reque:sts on Tampa Electnc and its

related parties as set forth in the General Release which is Exhibit

| “C” hereto w1t.hout umeasonably re:stnchng the abﬂlty of

AIhedfCFI’s counsel to conduct appropnate d1scovery

nec‘e_ssan‘ly mvolvmg_ Tampa .Electnc and;ts r‘elated partles in

such litigation.

Tampa Electric has agreed not to disclose to Odyssey or Sentry,

absent Commission authorization ot Allied/CF1's express written

', approval, the force majeure provision attached hereto as'Exh_ibit -

“B” in light of Allied/CFI’s position. that this provision

Qonstihites confidential, propﬁetary business information: To the
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extent it may be deemed necessary to file Exhibit “B” with the
PSC in connection with the PSC’s approval of this settlement
agrecmenfc, 1t s.havll»be_' ﬁle_d' under seal and protected against
di§§105mé to Odyssey, Scﬁtr‘y and-others.
11. This se{tlémént agreement and the exhibifé_ hereto constitute the
entn'e agrcement betwecn the partles and may not be rnod1ﬁed
- cxcept by 4 writing, sxgned by all pames

AGREED TO AND ACCEPTED tl'us - dayof.

2001.
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Revised 03/01/01 -

© Roaene\A{hedSeiivrnentA preemant010101 wpd

By //ﬂo é%

->T1tle ﬁ/gfs /gm’,c f CRues € /W/?/’

ALLIED UNWSAL CORPORATION

tH
Title: CEO

_‘CHEMICAL FOW’LATORS INC _
By: _

Title Q f’“' O
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EXHIBIT "A”

s

. Contract Semce Agreement

(Separately ﬂlad ona conf‘ dential basis with a
'Notice of Intent to Seek Confidential Classification)

*
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& Exhibit “B"”
| Forca Majeuré Clause
. (Separately filed on a confldential basls with a
. - Notice of Intent to Seek Confidential Classification)
-
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RELEASE
KNOW ALL PERSONS BY THESE PRESENTS:

That, as of March 2, 2001, Allied Universal Corporation and Chemical Formulators, Inc.

(“Alied/CFIT) and Tampa Electric Company ( ‘Tampa Electric”), for good and valuable

- cons1dmnons the receipt and adequacy of which is hereby. acknowledgcd, mcludmg the mutual
| _covenants and agmcmcnts the parties hereto have madc in cﬁ'octmg th= scttlcmc:nt of their chsputcs ‘
" in Alled/CFT's complau# proceeding i m Dnckgt No. 00006 1-EI b:fore the Flonda‘Puhhc Service :

Contmission, AGREE AS FOLLOWS: o | |

| “As a material mduccmcnt to Tampa Electric to entcr mto this Settlement Agrccm:n't and.
Gen::ral Release, AIh:d/CFI and thcn' mpectwe officers, directors, employees, aﬁihatcs ‘

subs1d1anes, general or hxmted paﬂncrs succcssors, prcdaccssors assigns, agents, representatives,

and attorneys hereby ercvocahly and unoondmonally rcl:asc, acqmt and forever dtschargc Tampa

E]ectnc and each of T&mpa Electric’s prcdccwsors, succ&ssom, assxgus, agcnts ofﬁccrs, dxrcctors.

To | .cmployees, rcprcscntatwes attomcys, dw:smns, subs1d.\anm afﬁhaics, parcnt company, gcncral and
' v'hmited parm::rs (and agmts ofﬁcers, dlrcctors cmployess m‘pmmtatwcs and attnmcys of sush ‘

divisions, subsxd.xancs, afﬁhatcs, parcni company and gcncral and hxmtad parmm) and a]] persons

actmg'by, ﬁlrough. u.nd:r orin conc::rt with them or any of thcm [excepr. Odyssey’ Manufactunng

Company (“Odyssey"), Sertry In_dustncs, Inc. (“Sentry’ ’), and aach of Odyssey’s and Scntry 3

prsd;:ccssbr's, SUCCESS0TS, 28signs, agents, officers, directors, employees, rcp_r&s.cntativ'de'{ aﬁorﬁcys,

divisions, subsidiarics affiliates, parent cumpany, general a.nﬂ limited partners, including but not

limited to Sfcphcn W. Sxdclko and Patuck H. A.llman] from any and all cha.rgcs. complaints, clame,

habﬂm:s, obhganons, prormses agreemisnts, controvcrsxcs, damages, actmns, causes of

“Exhibip "g"

)
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action, suits, rights, demands, costs, losses, debts and expenses (inciuding attorneys’ fees and costs
actually incurred) of any nature whatsoever for, upon or by reason of any matter, cause or thing -
;whatsoevcr, from the b;ginning of the world to the date of tlus agreement ﬁ'om or in any manmer
- related to Tampa Electric’s Comm:rcia.l Industrial scwicc Rider (CISR) Tan'ﬂ‘ Tampa Electric's "
, dcalmgs thh Odysscy Ma.nufacmnng Company, Scnn'y Industncs, Alhcd Umvcrsa.l Chcmlca!
Formulaturs or thcu.' rcspacnve ofﬁccrs, dlrectors, agents emiployess, aﬂihai:s, subdmsmns,
SUCCESE0IS Of ass;gns, whxch Alhcd!CFI or any of its mﬁcers. dxmctnrs, employm, afﬁhates "
-8 subs:dmncs gen:ral or limited partners succeasors, predecessors, asmgns, agents, rcprcs-ntatwcs
" and attomeys hnvc. own or hold, or wh:ch at any time hm'ctofnrc had, owned or hclcl, or ciaimcd to
: have had, owned or hcld, whether known or unlmown, vested or contmgtmt. o ‘
.. This r:}ca;e extends and apphm to, and also ¢overs and mciudcs, all usknowr, Vhﬁfb'r‘esé_én,’
umnﬁf_-ipatcd"and unsuspected injuries, damagcs, logs and liability, and tﬁc conscqucnlccs ’ti.1lc'rcof,
as Well as thés‘é. :;ow ciihcltis:d and lmnwn to :.:xist; Thc prdvisibns of any stafc, Afc'd:iﬁl, iocal '01" _
territorial law or staﬂitc-pmvidﬁig in shbsta;r;ce that ’rcch:ascs shall nai extend to clai.ﬁs, dcfnaiids, S
. injuries or damnages whlch are un]mmm or unsuspected to cmt at the tmxe to th: pcrson cxcc\mng

such rcleasc are hcrcby cxpressly wawcd

Signed, sealed and delivered  ALLIED UNIVERSAL CORPORATION
in the p_resje'ncc‘ oft and
. . ~* CHEMICAL FORMULATORS, INC.
L T By: h/{ﬁ 3
I A A
[ " Robert M. Namoff
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL -

CIRCUIT IN AND FOR MIAMI-DADE COUNTY, FLORIDA

o

CASE .NO.: 01-27699 CA 25

.ALLIED UNIVERSAL CORPORATION,

a Florida Corporation; and CHEMICAL
FORMULATORS, INC., a Florida Corporation,

Plaintiffs,
vs..

ODYSSEY MANUFACTURING COMPANY, a
Delaware Corporation; and SENTRY
INDUSTRIES, INC., a Florida
Corporation,. : '

Deféndants;
100" S.E. Second Street .
Miami, Florida - . '

Thursday, December 18, 2003
10:00 a.m. - 3:50 p.m.

DEPOSITION OF STEPHEN SIDELKO

Takert on behalf of the Plaintiff, Allied,
before JAMIE TAYLOR, Registered Professional

Reporter and Notary Public for the State of Florida

‘at Large, pursuant to a Notice of Taking Deposition-

_filed in the above cause.
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time when you told Pat Allman you needed to have a

2 ' ' ’
& . .

the plant to be feasible?

A

Q

No.

That never happened?

No.

What about ﬂper kilowatt hour orxr

Am I mixing up decimal points here?

No. The answer is -still no.

o

T R :-:-olatcs to

2

“, that is correct.

The initial rate, base rate that

Odyssey got under its contract with TECO was just

that, wasn't it?

A

Yes.

A

Q

That is correct.

)Woﬁidﬂﬁﬁis plant have beeri feasible if

TECO had provided Odyssey an.initial base rate of

N' e “% T should say {

A

I dom't know.:.



.10
11

12

13

14

16
17
i}a
19
20
21
22
23
24

25

. 192
A That the particular lot where we were

- &

for the particular year when we were going to start
&

up, and I don't know whether it was because of the

0 And is that ultimately what happened,

that Odyssey did not have to pay mv

A - That's exactly what happeﬁed,' and the
rate -——- I .fe&:all .that Allman oﬁfered mé . I
don't recall going to him- and saying if I don't get
. I'm going to quit; but I'm not saying it didn't
happen. I'm saying that's my recollection.of
something that took place '_five or six years ago
now. . .

Q Is it your recollection then that the
‘ number came from him rather than from you?

A That's my recollection.

Well; what fumber did you feel you

cEerms  of afi elécfric rate prospectively

:Ln order. tc‘:)-‘ﬁta,j‘_{a 'tﬁe plant ecohomically f,eas.ibl.e',f.':‘

A I don't think we had a specific number
in-mind.
Q- "Why then did you include the ' number

in your business plan back at that time?
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- build it.

Q ' Well, I mean --

A I don't knew that -was in that

document. I don't believe that it was. If you

A,

ﬁave a copy, I'd‘bé happy to loock at it.
A Q' - We'll probably do that beforg the end
of the day.
You don't recall what number was in the

affidavit, 1f any?

A *.Thétnﬂﬁﬁe: was not important to.me, , I
was signing“théﬁfi néed -- cpncgptﬁally ﬁhat L
%eeded,the~GISR'tariff:offer‘and'no@ft@g :ate that
ﬁééple pay in their houses and not the;
interruptible -rate bécaﬁse there wasla waifihg
1ist.' " | ‘ - | i

9] Well, how did you know wheﬁ you signed
the affidavit what rate you needed?

A I don't understand the question.

0 ) Youfg;y'£hét YCu.signed'an affidavit
saying ﬁhat you needed the CISRAraﬁe to build the

plant. What rate were you referring to in terms of

numbers?
A I had in my mind - That was the
nunber that Allman had come up with from the first

time he discussed the CISR rate with me. He said
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206 -
the CISR rate will be hlgher than the interruptible

r{afe . Rpproximately . It was his number.
) 0  When you signed 'the: affidavit, the
number that you had in mind in signing that
affidavit was ', right?

A - That s what I had been told.

Q How did you know that 0 would make

the plaht feasible if you had never done any

calculations?

A You asked 1f I -- we had done
cvablculations at ~

Q I thought earlier, ten minutes ago, you

told me that you had not done any calculations.

A I saw calculations at“
and ~ I believe that you asked me for other
numbers higher’ than '

Q Who did those calculations?

DeAngelis.

A

0 And they were at . h and .

A b

Q And . Let me make sure I_ have .that
right on record. The calculations were done at
R and i) is that right?
A Those are caléuldtions that I recall

seeing.
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half percent on or about March 27 of '03?

A I belijeve so.

'Q so the rate now is h

A Sounds carrect,

megawatt hours? I don't know the exact number, but

you probably do. Do you?
A - T don't know the exact number.

Q@ A1l right. well, if that plant had to

operate today with an electric rate of -

could it do so profitably?

MR. SMITH: Let's take a break.

(Thereupon, a recess was taken.)

245
THE WITNESS: Ask the quest1on aga1n

Q ~ (BY MR. BANDKLAYDER) Could odyssey

operate prof1tab1y 1f today it had an e1ectr1c rate

of ~per megawatt hour? .
A

Yes. ,
L o
"Q How do you determine that?
(Thereupon, there was a discussion off

the record.)

THE WITNESS: We're presently paying
“. The increase to . that you
asked me to hypothesize over would increase

the cost per ga110n by a little over a peﬁny.
Page 90
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A But my point was I'm using it today 1in
becember of 2003 and Allied's offer wasn't until
July of 2006, June of 2006, 18 months from today.

Qs so if you're saying that the difference
in the electrig rate means between $250,000 and
$350,000 in increased cost for 25 million gallons,
then the increase in costs -for 50 million gallons

< EGE &=

would be $500,000 to $700,000 per year, right?248
A . I don't know. ‘
Q It would be double?. 7
A well, I don't know. There afé too many

assumptions to say that. odyssey cannot produce
that amount, ind A11ied had better cells, And'if
Allied were to buy the cells today, they wbu]d_be
mﬁcﬁ'better, So too many cohp1ications fdfame to
even answer that question. 4 '

Q If the cells that are now available are
so much better than the ones that were available
when Odyssey Was_initia11y built, why doesn't
odysSey use those new ce115 in its expansion? -

A . You can't mix the kind of cell. ATl
the cells have to be the same.

Q ~ well, if odyssey can operate profitably
at “per megawatt, then what was the basis of
your saying that if it couldn't obtain -per |
megawatt, it would have no alternative but to
locate 1its manufacturing facility elsewhere when

you signed your affidavit?
, Page 93
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A This document came from TECO. The
Tanguage was suggested to me by TECO. "Since I
didn't know how to apply for CISR and didn't know
the wofkings of the regulated utility industry, I

_ . . 249
used the language they suggested, and what I was

signing in my mind is what I just told you an hour
ago, that if I didn't get the CISR, I would not |
build my plant in TECO's territory. And tHe'._
'Wanguage-they suggested inc1yded thefk‘propoéed

rate of *

Q well, you swore 1in this affidavit that
the things you said were true, didn't you?

A Yes.
q was it true that without a (i ERENERERN

| -~ strike

that.

Is it true that absent a m
et esn S0 - you

would have had no alternative but to Tocate the

plant somewhere other than Tampa where it could

obtain a e
0

A I told you what I assumed. I assumed I
had three choices: (NN e _;-;, e

B so unless I got this
one, I wouldn't build. ' ‘

Q well, but --
Page 94
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A The CISR and the ~were tied
250
together,
Q . well, what was tied together was the

.and odyssey's new plant because you say 1if you

can't get -- in your affidavit, you say if you
can't get the “per kilowatt hour rate from
Tampa, you will build this somewhere -else where you

can get that rate, so my question is why was that
rate of

ff so important to you if you're
telling us today that “per megawatt  hour

would sti11 enable you to be profitable?

MR. SMITH: Argumentative, asked and ’
answered. Has your ‘testimony changed?

" THE WITNESS: No.

© MR." BANDKLAYDER: ‘Has what testimony
changed, from the affidavit? cl early it has.
MR. SMITH: Has your' test1mony changed
you prekus'ly gave him on th1s issue?

THE WITNESS: No,

your sworn

Q (BY MR. BANDKLAYDER) well,
testimony in your affidavit is clearly diff’ei’“ent

than what you're telling me today, isn't it?
A Not in my mind.

Q- ’We"ﬂ I mean in the affidavit you say

if ody¥sey can 't obtain “ per kilowatt

hour, it'will have no aWternatwe but to Tocate its

Page 95
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251
facility elsewhere where it can obtain “

per kilowatt hour. Does it not say that?

A Yes.

@

Q why was ¢ per kilowatt hour

the threshold that you referred to in your
affidavit?

MR. SMITH: Object to the form.
Argumentative, asked and answered.

THE WITNESS: TECO put it 1in there
because that was the rate they were going to
offer me if the CISR was approved, and being
an individual trying to start a company that
had a 1ot of complicated work to do, I had no
reason not to trust them filing, doing the
paper work to file for the CISrR. I did
whatever they told me. This paper came, and I
signed it. I read it and I believed it and I
signed it, and in my mind the $;‘was the
CISR. If I got the CISR, it would be * 1f
I didn't get the CISR, I wasn't going to build
the plant. It's not contradictory +in my mind.
Q (BY MR. BANDKLAYDER) If back at the

time that you were offered your rate by TECO, TECO

had offered you $_- per megawatt hour, would
odyssey have built the plant in Tampa?

252
A I don't know. If they had offered me

Page 96
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$‘, we would have built the plant.
Q But that's not my question. My
question is if they had offered you $.per‘

megawatt hour, would you have built the pTant in

Tampa?g
A I don't know.
Q well, what would you need to know 1in

order to answer that question?

A I wouldn't need to know anything. I
would have had to have been presented with that
situation at the time and decided to go forward or
to abandon Tampa and try to build the plant
somewhere else.

Q Now, is it your testimony that if TECO
was under the impression at the time that you would
only build your plant in Tampa if you had a rate of
5_‘per megawatt hour or less, that TECO was
mistaken?

A TECO knew that if I didn't get the CISR
that I wasn't going to build the plant. we all

knew $‘ was not a_very good rate.

Q who knew that it wasn't a very good
rate?

A DeAngelis told me that $. is not a
very good rate. 253

Q compared to what?

A Compared to what chloralki companies

paid in his experience.

Page 97
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CERTIFICATE

I, S'T EPHEN S]DELKO do hereby certify that I have read the transcnpt of my

depoéltlon taken on December 18, 2003 and that to the best of my knowledge, said transcription
is true and accurate (with the exceptlon of the following correctmns listed below).

reason-for the change (pursuant to Florida Rule 1.310-e).

Déted: j/y\(* 13// ZOOAF

Add “including” before »“tax’-’

In the first sentence, delete “was” and
substitute “may have been some”. After
“leeway”, add “subject to what the Bank
would have allowed as a condmon of

Delete “The number was hot_ important to me”.
Substitute “I’m not sure at this point. As I said

~ before, what was important to me was obtaining

a CISR tariff rate, ‘which had been offered to me -

Delete “built the plant” and substitute “considered
that rate, subject once again to what the Bank

-would have allowed as a condition of financing.

Delete “He made that up”. Substitute “I

- didn’t get that information”.

Substitute “I believed that at least

- PAGE LINE CHANGE
202 20
203 8
financing”.
205 10
at
252 2
283. 4
284 6 Delete “yes”.

‘some existing plants would be replaced by

Odyssey-type cell plants and may have
communicated that to Pat”.

Yo

If 1 make changes in form or substance to the deposmon 1 understand that I must give a

REASON
Missed word |

Incomplete answer

Misunderstood

question and
clarification

Incomplete answer
and clarification -
Mi sunderstood
question.

Mistake

FTL:1157251:1

Stephen Sidelkg—————





