BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition of Florida Power &              )              
Docket No.  
Light Company For Approval of an
)
As-Available Energy Agreement

)

Filed:  July 21, 2004

With New Hope Power Partnership
)

PETITION FOR APPROVAL OF AN

 AS-AVAILABLE ENERGY PURCHASE AGREEMENT

BETWEEN FLORIDA POWER & LIGHT COMPANY

AND NEW HOPE POWER PARTNERSHIP

Florida Power & Light Company (“FPL”), pursuant to Florida Administrative Code Rules 25-17.0825, 28-106.201 and 28-106.301, and Section 366.051, Florida Statutes (2003), hereby petitions the Florida Public Service Commission (“Commission”) to approve the Agreement For The Purchase Of As-Available Energy From New Hope Power Partnership By Florida Power & Light Company (“Agreement”) attached as Attachment 1.  FPL further petitions the Commission to make the following findings in approving the Agreement: (a) that the Agreement is reasonable, prudent, and in the best interest of FPL’s customers, (b) that the payments under the Agreement are not reasonably projected to result in higher cost electric service to FPL’s customers or adversely affect the adequacy or reliability of electric service to FPL’s customers, and (c) FPL may recover from its customers all payments for energy purchased pursuant to this Agreement.  

Introduction

1.
FPL is an investor-owned public utility regulated by the Commission pursuant to Chapter 366, Florida Statutes.  FPL is subject to Section 366.051, Florida Statutes (2003), as well as the Florida Energy Efficiency Conservation Act (“FEECA”), Section 366.80-85, 403.519, Florida Statutes (2003).


2.
FPL’s address is 9250 West Flagler Street, Miami, FL 33174.  Correspondence, notices, orders and other documents concerning this Petition should be sent to:

William G. Walker, III 


Charles A. Guyton





Vice President, Regulatory Affairs 

Steel Hector & Davis  LLP




Florida Power & Light Company 

Suite 601






215 S. Monroe Street, Suite 810

215 S. Monroe Street

Tallahassee, FL 32301


Tallahassee, FL 32301

(850) 521-3910 (voice)


(850) 222-2300 (voice)

(850) 521-3939 (facsimile)


(850) 222-7510 (facsimile)

Legal Background


3.
Section 366.051, Florida Statutes (2003) authorizes the Commission to “establish guidelines relating to the purchase of power or energy by public utilities from cogenerators or small power producers.”  Pursuant to that and other authority, the Commission has promulgated Rules 25-17.080 through 25-17.091, Florida Administrative Code.


4.
Rule 25-17.0825, Florida Administrative Code specifically addresses the guidelines for public utilities to follow in purchasing as-available energy from cogenerators and small power producers.  Public utilities are required to publish a tariff rate for the purchase of as-available energy from qualifying facilities at the utility’s avoided energy cost.  Rule 25-17.0825(1)(a).  Public utilities are also permitted to negotiate contracts for the purchase of as-available energy from a qualifying facility.  Rule 25-17.0825(1)(b).  Such contracts must be filed with the Commission within ten working days of their execution.  Id.


5.
Payments made by utilities to qualifying facilities for as-available energy purchased pursuant to a negotiated contract are to be recoverable through the Commission’s periodic review of fuel and purchased power costs if (a) “the payments are not reasonably projected to result in higher cost electric service to the utility’s general body of ratepayers,” and (b) if there is no adverse affect on “the adequacy or reliability of electric service to all customers.”  Rule 25-17.0825(6).

Factual Background


6.
New Hope Power Partnership (“New Hope”) is a Florida partnership that owns the Okeelanta Cogeneration Plant (“Plant”), a qualifying cogeneration facility and a qualifying small power production facility with a current capacity of 74.9 MW (net output).  Approximately 98-99 percent of the primary thermal input to the plant is biomass, a renewable resource.  The Plant supplies process steam to the Okeelanta sugar mill during the sugar cane grinding season and to the Okeelanta sugar refinery year-round.  Electricity that is not used to serve ancillary electrical loads within the Plant is sold at wholesale to retail serving utilities.  The Plant consists of the handling and storage facilities for the Plant’s biomass fuel, three steam boilers, one steam turbine electric generator (“STG”), a condenser, a mechanical draft cooling tower, and a switchyard through which the generation equipment is connected to the Florida grid at the Okeelanta Substation.


7.
New Hope plans the addition of a new STG to the Plant.  This new STG, which is known as the Okeelanta Project (“Project”), will have a nameplate capacity of 70 MW and is expected to produce a net peak output of approximately 65 MW.  The addition of the Project will increase the Plant’s net total capacity to approximately 140 MW, making the Plant no longer a small power production facility, but the Plant will continue to be a qualifying cogeneration facility.


8.
New Hope projects that the Project will produce between 150,000 MWH and 190,000 MWH of net electrical energy per year.  Most of the energy will be produced during the summer months (approximately April through September) when the sugar mill is not processing sugar cane; however, some energy will be produced during the winter months.


9.
On July 19, 2004, FPL and New Hope Power Partnership (“New Hope”) executed a negotiated as-available energy contract (“Agreement”) for the purchase and sale of seventy percent of the annual energy output of the Project.  This Agreement has a term of five years beginning January 1, 2007 and may be renewed for three additional five-year terms upon the mutual consent of both parties.


10.
Under the Agreement, New Hope will sell and FPL will purchase seventy percent of the Project’s energy output at a one percent discount from FPL’s as-available energy rate.  FPL’s as-available energy rate, which is calculated consistent with Rule 25-17.0825(2), Florida Administrative Code and is posted in FPL’s as-available tariff sheet, reflects FPL’s avoided cost for as-available energy.

Requested Findings


11.
One of the conditions precedent for the Agreement to become effective is that the Commission must approve the Agreement, without change or modification, and make two specific findings: (a) that the Agreement “is reasonable, prudent, and in the best interest of FPL’s customers,” and (b) that “FPL may recover from its customers all payments for energy purchased pursuant to this Agreement.”  Under Rule 25-17/0825(6), Florida Administrative Code, payments for as-available energy under a negotiated contract are recoverable through the Commission’s periodic fuel and purchased power clause review “if the payments are not reasonably projected to result in higher cost electric service to the utility’s general body of ratepayers or adversely affect the adequacy or reliability of electric service to all customers.” 
12.
Therefore, FPL is requesting Commission approval of the Agreement in an order.  FPL is further requesting that in the order approving the contract that the Commission make the following findings: (a) that the Agreement is reasonable, prudent, and in the best interest of FPL’s customers, (b) that the payments under the Agreement are not reasonably projected to result in higher cost electric service to FPL’s customers or adversely affect the adequacy or reliability of electric service to FPL’s customers, and (c) that FPL may recover from its customers all payments for energy purchased pursuant to this Agreement.  


13.
Because FPL’s as-available energy rate reflects FPL’s avoided cost for as-available energy, this Agreement providing for the purchase of energy at a discount to that approved rate is cost-effective to FPL’s customers and will necessarily result in a lower cost electric service to FPL’s customers.  FPL forecasts that the purchase of discounted as-available energy pursuant to this Agreement will save FPL customers approximately $200,000 over the initial five-year term of the Agreement.  In addition, the purchase of as-available energy from the Project, while it will not increase FPL’s reliability from a system planning perspective, it certainly will not adversely affect the adequacy or reliability of electric service to FPL’s customers.  Moreover, the purchase of energy from this renewable resource fulfills the mandate of FEECA to encourage renewable energy sources.  Section 366. 81, Florida Statutes.  Therefore, this Agreement is reasonable, prudent and in the best interest of FPL’s customers.

Disputed Issues of Material Facts


14.
FPL is not aware of any disputed issues of material facts. The factual issues to be determined in this proceeding include: (a) whether the Agreement is reasonable, prudent, and in the best interests of FPL’s customers; (b) whether the payments pursuant to the Agreement are projected to result in higher-cost electric service to FPL’s customers; and (c) whether the provision of electrical energy pursuant to the Agreement, or the payments made thereunder, will adversely affect the adequacy or reliability of electric service to FPL’s customers.  There has not been any prior agency action in this proceeding; therefore, FPL cannot allege “when and how the petitioner received notice of the agency decision.” Since there is no agency action for which FPL is seeking reversal or modification, there are no statutes or rules FPL contends require reversal or modification of Commission action.

Statutes and Rules Entitling Relief


15.
 The statutes and rules entitling FPL to the relief requested are Section 366.051, Florida Statutes and Rule 25-17.0825, Florida Administrative Code.

Ultimate Facts Alleged


16.
The Agreement should be approved and the specific findings requested by FPL should be made by the Commission.  The following ultimate facts entitle FPL to the relief requested herein.  The Agreement is cost-effective to FPL’s customers and will necessarily result in a lower-cost electric service to FPL’s customers, saving them approximately $200,000 (net present value) over the initial five-year term of the Agreement.  In addition, the purchase of as-available energy from the Project will not adversely affect the adequacy or reliability of electric service to FPL’s customers.  Therefore, the Agreement is reasonable, prudent, and in the best interests of FPL’s customers. 

WHEREFORE, FPL respectfully petitions the Commission to approve the Agreement attached as Attachment 1 and in doing so make the following findings: (a) that the Agreement is reasonable, prudent, and in the best interests of FPL’s customers, (b) that the payments under the Agreement are not reasonably projected to result in higher cost electric service to FPL’s customers or adversely affect the adequacy or reliability of electric service to FPL’s customers, and (c) FPL may recover from its customers all payments for energy purchased pursuant to the Agreement.  

     Respectfully submitted,

STEEL HECTOR & DAVIS LLP

215 S. Monroe Street, Suite 601

Tallahassee, Florida 32301-1804

           Attorneys for Florida Power

& Light Company

By: _____________________  

   Charles A. Guyton

       Florida Bar No. 398039

CERTIFICATE OF SERVICE


I HEREBY CERTIFY that the foregoing Petition For Approval Of An As-Available Energy Purchase Agreement Between Florida Power & Light Company And New Hope Power Partnership was served upon the following person by first class United States Mail this 21st day of July, 2004:

Harold McLean, Esq.

Office of Public Counsel

111 West Madison Street

Room 812

Tallahassee, FL 32399-1400

By: _______________________

      Charles A. Guyton

      Florida Bar No. 0398039
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