
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Complaints by southeastern Utilities 
Services, Inc., on behalf of various customers 

) 
) 

against Florida Power and Light Company 
concerning thermal demand meter error. 

1 
1 

Docket No.: 030623 
Filed: August 30, 2004 

CUSTOMERS’ RESPONSE IN OPPOSITION TO FLORIDA POWER & 
LIGHT COMPANY’S MOTION FOR PARTIAL SUMMARY FINAL 
ORDER OR, ALTERNATIVELY, CUSTOMERS’ CROSS MOTION 
FOR PARTIAL SUMMARY FINAL ORDER REGARDING HOW 

INTEREST SHOULD BE CALCULATED ON REFUNDS DUE 

PetitionerdCustorners, Ocean Properties, Ltd., J.C. Penney Cop., Dillards Department 

Stores, hc . ,  and Target Stores, Inc. (collectively referred to as 44Customers”) file their Response 

to Florida Power & Light Company’s (“FPL”) Motion for Partial Summary Final Order Seeking 

Denial of FPL’s Motion. Alternatively, with respect to how the interest rate should be 

determined on refund monies, Customers file this Cross Motion for Partial Summary Final Order 

pursuant to Rule 28- 106.204(4), Florida Administrative Code. 

FPL seeks the entry of partial summary final order regarding two issues: 

1) Should the Customers in this docket be limited to a 12-month refund because 

it cannot be shown that the error was due to some cause, the date of which can be fixed? 

2) How should the interest amount be calculated on refunds that are due? 

Summary final order should not be granted in favor of FPL on either issue. The period of 

time for which refunds should be provided is a disputed issue of fact about which conflicting 

testimony has been filed. Additionally, discovery is outstanding on this issue and related issues, 

making entry of final summary order inappropriate. Thus, the trier of fact will need to hear 

evidence and render a decision on this disputed issue of material fact. The interest calculation is 

the subject matter of a pending rule challenge, which the parties agreed could be re-activated 

within 15 days after the entry of the Commission’s Final Order in the case. Deterrnining this 



issue by Partial Final Order may interfere with the parties’ previous agreement that the rule 

challenge could be commenced after the entry of the Commission’s Final Order. Accordingly, a 

ruling on the interest rate to be applied should be deferred until: 1) the sum of money due 

Customers is fixed; and 2) the entry of the Commission’s Final Order in the case. Alternatively, 

should a final summary order be entered, it should be entered in favor of Customers rather than 

FPL for the reasons set forth herein. 

I. Should Customers receive refunds for a period of time longer than 12 months? 

Rule 25-6.103(1) requires a utility to refund monies to customers for meters that exceed 

an acceptable degree of tolerance. However, after arbitrarily imposing a 12-month limitation on 

refunds, without explanation, the rule provides that “if it can be shown that the error was due to 

some cause, the date of which can be fixed, the over charges shall be computed back to but not 

beyond such date based upon available records.” Customers contend that the meters in dispute 

were over-registering from the date of installation at the Customers’ business. Thus, the date for 

which the meter error should be calculated is established. Evidence also is offered to show the 

cause of the over-registration. FPL did not calibrate and test the meters in question in 

accordance with the manufacturer guidelines, suggesting that the meters were likely 

miscalibrated or otherwise mishandled when originally installed. (See George Brown Direct 

Testimony at page 4, lines 18-25, pages 8-9, lines 5-12; Bill Smith Direct Testimony at page 8, 

line 23 to page 13, line 23). Not surprisingly, FPL argues the meters gradually went bad over 

time, thus the date of over-registration cannot be determined and the refund should be limited to 

12 months. However, testimony from a former Landis and Gyr engineer, the meter 

manufacturer, and FPL meter technicians indicate that they know of nothing that could gradually 

cause a thermal demand meter like the ones in question to gradually go bad over time, (See 
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George Brown Direct Testimony at page 6, line 23 to page 7, line 5). See also, Affidavit of 

George Brown, attached hereto as Exhibit A. Thus, conflicting evidence exists regarding the 

point in time the meters began over-registering, making summary final order inappropriate. 

Factual issues may not be tried or resolved by summary judgment and summary judgment should 

not be rendered unless the facts are so crystallized that nothing remains but questions of law. 

Shaffran v. Holness, 93 So.2d 94 (Fla. 1957), Florida Power & Light Co, v. Daniell, 591 So.2d 

284, 16 Fla. L. Week. D3006 (Fla.App. 5 Dist., Dec 05, 1991). Additionally, evidence in the 

record suggests that the sun or thermal heat can have an affect on thermal demand meters, 

placing another fact in dispute about which conflicting evidence exists.' 

Moreover, evidence is still being gathered in the case and key discovery is still 

outstanding, making it inappropriate for the entry of final summary order. The Customers have 

scheduled for September 13, 2004, the deposition of meter manufacturer's corporate 

representative most knowledgeable about the meters in dispute. Such a witness will likely hold 

probative and relevant information concerning a key issue in dispute, Le., whether the meters 

gradually go bad over time or were the meters over-registering from the initial date of 

installation. (For example, if the meter manufacturer has never heard numerous complaints 

about its meter gradually over-registering demand, Customers' theory of the case is 

strengthened.) However, Customers should at least be afforded the opportunity to seek such 

information. Further, on August 23, 2004, discovery in the form of Interrogatories and Request 

for Production was served on FPL. (Ocean Properties 4th Request for Production of Documents 

and Ocean Properties 2"d Set of Interrogatories.) Responses to this discovery are pending. 

See George Brown Direct Testimony at page 9, line 18 to page 10, line 15; Bill Smith Direct Testimony at page 14, 
lines 4-22. 
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FPL contends that the dates the meters began over-registering were not established by 

Customers. The testimony of Customers' witness George Brown sets forth dates that should be 

used for the purposes of refund calculation. (See George Brown Direct Testimony at page 7, h e  

9 to page 8, line 4). Additionally, FPL has not provided Customers access to another key piece 

of evidence, the meters themselves. Customers have a pending motion to require FPL to provide 

access and testing of the meters in dispute, so that additional evidence regarding the cause and 

date of meter over-registration is likely to be forthcoming once access to the meters is realized. 

(Additionally, upon information and belief, the meters have stickers or stamps on them that are 

evidence of test and/or calibration dates.) This type of evidence, in addition to examination of 

FPL witnesses (FPL witnesses Morley and Malemezian are to be deposed on September 8, 2004) 

and adverse witnesses who worked in FPL meter testing shop and can authenticate FPL meter 

test records, provides the trier of fact a disputed issue of fact that needs to be determined at 

hearing, not by summary final order. 

It is not appropriate to decide the issue of the period of time for which meter refunds 

should be awarded before the first witness has been sworn, discovery by deposition of the 

corporate representative most knowledgeable person with the meter manufacturer awaits, two 

key FPL witnesses have not yet been deposed, request for production and interrogatories are 

outstanding and discovery review of a critical piece of evidence, the meters themselves, has been 

denied by FPL and is the subject of a pending motion to compel. See Fleet Finance & Mortgage, 

Inc. v. Carey, 707 So.2d. 949 (Fla. 4'h DCA 1998) (court should not enter summary judgment 

(which is akin to a summary final order} when opposing party has not completed discovery); 

Villages at ManPo Key Homeowners Association, Inc. v. Hunter Development, Inc., 699 So.2d 

337 (Fla. 51h DCA 1997) (summary judgment is inappropriate and premature when discovery is 
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ongoing and depositions or other discovery are outstanding); Brandauer v. Publix Super Markets, 

Inc., 657 So.2d 932 (Fla. 2nd DCA 1995) (as a general rule, a court should not enter summary 

judgment when the opposing party has not completed discovery). For the reasons set forth 

above, FPL’s Motion for Partial Summary Final Order related to period of time for which 

refunds should be issued should be denied. 

11. How should the interest amount be calculated on refunds that are due? 

Interest on refunds should be calculated in accordance with Section 687.01, Florida 

Statutes (2003), not Rule 25-6.109 for which no statutory authority exists, a rule that is the 

subject of a pending rule challenge petition. 

FPL seeks partial Summary order regarding how interest of refunds should be calculated. 

For the following reasons, customers argue the better way to address this issue is not through 

final summary order, but by means of Final Order after hearing. The interest sums cannot be 

determined until the reflmd amounts have been liquidated or otherwise ascertained with 

certainty. Additionally, the rule which FPL asks the Commission to rely, 25-6.109(4), is the 

subject of a rule challenge pending at the Division of Administrative Hearings. Customer Ocean 

Properties argues that this Commission lacks express statutory authority to adopt a rule setting an 

interest rate and that a State statute already addresses the issue. (See Copy of Rule Challenge 

Petition, a copy of which is attached hereto as Exhibit B.) The parties have agreed to abate the 

rule challenge pending the issuance o f  a final order on this issue, at which point the rule 

challenge can be litigated, with the PSC considering the results of the rule challenge. (See 

Exhibit C.) 

Finally, FPL seeks to dodge the import of the Florida Supreme Court’s opinion in 

Kissimmee Utility Authority v. Better Plastics, Inc., 526 So.2d 46 (Fla. 1988). The question 
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before the Court, certified as one of great public importance, was whether a regulated public 

utility in Florida is liable to Customers for prejudgment interest on overcharge refunds. The 

Supreme Court answered this question in the affirmative, and stated that, in the absence of a 

controlling contractual provision, the rate is set by the Legislature as directed in Section 687.012, 

Florida Statutes (2003). FPL is a regulated public utility, and thus, it ought to be bound by this 

controlling precedent. 

FPL argues that the PSC interest rate rule, and a PSC decision handed down after the 

Supreme Court’s opinion, in Kissimmee Utility, controls over the authority of the Florida 

Supreme Court’s opinion in Kissimmee Utility, and over the Legislature’s express direction 

about what interest rate should be applied in the absence of controlling contractual provision. 

FPL’s argument comes up short. As spelled out in the pending rule challenge petition, the 

Legislature has not provided the PSC with express authority to enact a rule regulating interest 

rates that overrides Section 687.01, Florida Statutes (2003). Additionally, the Legislature, had it 

wished for agency rules on interest rates to prevail over Section 487.01, Florida Statues, surely 

could have specified that the statutory rate applies unless a contractual provision or agency rule 

provides otherwise. While the Legislature deferred to parties’ ability to contract for an interest 

rate, it did not similarly defer to an agencies’ desire to enact an interest rate rule different from 

what is statutorily required. 

Finally, FPL relies on a previous order entered in the matter of In re: Complaint by Kelly 

Tractor Company, Inc, against Meadow Brook Utility Systems, Inc., regarding refbnd for 

overpayments in Palm Beach County, Order No. 20474 issued December 20, 1988. This 

opinion, which did not involve an electric utility or electric utility rules, apparently opted not to 

Section 687.01, Florida Stahies, entitled Rate of Interest in absence of contract, states: “In all cases where interest 
shall accrue without a special contract for the rate thereof, the rate is the rate provided for in s. 55.03.” The Chief 
Financial Officer establishes the rate on an annual basis as set forth in Section 55.03, Florida Statutes. 
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follow the direction of the Florida Supreme Court, given “the superficial strength of the Florida 

Supreme Court’s affirmative answer to the question that was certified to it.” 88 F.P.S.C. 12:275 

at 277. The strength of the Florida Supreme Court’s finding in Kissimmee Utility is beyond 

“superficial”, and ought to be followed. 

Wherefore, for the foregoing reasons, Customers respectfully request that FPL’s Motion 

for Partial Summary Final Order be denied in all respects, or alternatively, that Customers’ Cross 

Motion for Partial Summary Final Order Regarding How Interest Should Be Calculated on 

Refunds Due be granted, and interest be calculated in accordance with Section 687.01, Florida 

Statutes (2003). 

DATED this day of August, 2004. 

Florida Bar No. 104868 
MOYLE, FLANIGAN, KATZ, 

The Perkins House 
118 North Gadsden Street 
Tallahassee, Florida 3230 1 
(850) 681-3828 (telephone) 
(8 5 0) 6 8 1 -87 8 8 (facsimile) 

RAYMOND & SHEEHAN, P.A. 

Attorneys for Customers 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
hand delivery to those listed below with an asterisk and the remainder by US.  Mail without an 
asterisk this day the e / a y  of August, 2004. 

Cochran Keating 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee? FL 32399-0850 

Bi 11 W a1 ker 
Florida Power & Light Company 
2 15 South Monroe Street, Suite 8 10 
Tallahassee, FL 32301 

*Kenneth A, Hoffman 
Rutledge, Ecenia, Purnell & Hoffman 
Post Office Box 551 
Tallahassee? FL 32302-055 1 

R. Wade Litchfield 
Natalie Smith 
Law Department 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, FL 33408-0420 

Daniel Joy 
785 SunTrust Bank Plaza 
1800 Second Street 
Sarasota, FL 34236 
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AFFIDAVIT 

STATE OF FLORIDA 
COUNTY OF MANATEE 

BEFORE ME, this day personally appeared George Brown, who being duly sworn, 
deposes and says that the following information is true and correct, and w i h n  his personal 
knowledge: 

1 .  My name is George Brown. I am 59 years of age and am of sound mind and am 
competent to testify to the matters set forth herein. I give the following 
information of which I have personal knowledge, both freely and truthhlly and 
without my threat of coercion or promise uf reward. 

2. 1 have reviewed Florida Power and Light Company's Motion of Partial 
Summary Final Order filed August 23, 2004. 

3. I have reviewed the testimony I have caused to be filed in this matter as it 
relates to the period of time for which refimds should be provided to Customers 
and the reasons therefore. I believe Customers have set forth, and will provide 
at hearing, evidence establishing that refunds should extend beyond a 12 month 
time frame. 

4. My testimony is true and accurate to the best of my knowledge. 

FURTHER AFFIANT SAYETH NAUGHT. 

STATE OF FLORIDA 
COUNTY OF MANATEE 

Sworn to and subscribed before me by George Brown t h i s  

he/she is personally known to niq, OR 



STATE OF FLORIDA 
DlVISTON OF ADMNISTRATIVE HEARINGS 

Ocean properties, Ltd., 
Petitioner , 

vs. 

Florida Public Service Commission, 
Respondent, I 

_._ PETITION FOR ADMINISTRATIVE DETERMINATION 
OF INVALDITY OF EXISTING RILE PURSUANT TO 

SECTION 120.56(3), FLORDA STATUTES 

Petitioner, Ocean Properties, Lt d.-, through its undersigned counsel, files this Petition for 

Adniinistrative Determination of Invalidity of Rule pursuant to Section 120.56(3), ‘Florida Statutes 

(“F.S.”), for a determination of the invalidity of existing Rille 25-6,109(4)(a), Florida Adrninist r at ive 

Code (“F.A.C.“). In support, Petitioner states the following: 

Petitioller in this proceedir1g is Ocean Properties, Ltd., 1001 East Atlantic Avenue, 

SLiite 202, Delray Beach, Florida 33483, Petitioner is represented in this matter by Jon C. Moyle, 

Jr., Moyle, Flanigan, Katz, Raymond & Sheehan, P .A., 11 8 North Gadsden Street, Tallahassee, FL 

1. 

32301, telephone: 650-681-3828. 

2. Respondent, Florida 
Public Service Comlllission (“PSC”) is an agency o€ the State 

of Florida, created pursuant to Chapter 350, F.S., and located at 2540 Shumard Oak BoLilevard, 

Tallahassee, FL 32399. 
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Background Information 

3. Petitioner is a commercial retail electric service customer of Florida Power & Lizht 

Company (“FPL”), an investor-owned utility regulated by the PSC. 

4. Petitioner’s retail electric service demand is measured by Type 1V thermal demand 

meter that is owned and installed by FPL. FPL’s meters have inaccurately over-registered 

Petitioner’s electric service demand, and as a result, Petitioner has been overcharged by, and has 

overpaid, FPL for retail electric service. Petitioner, as one of a group of FPL retail electric utility 

service customers who have been overcharged for electric service demand as a result of FPL’s 

inaccurate Type 1 V thermal demand meters. These customers, including Ocean Properties, Ltd., 

have filed apetition for Formal A ~ ~ i i ~ ~ i s t r ~ t i v e ~ e ~ r i ~ l ~  Pursuant to Sections 120.569 and 120.57(1), 

Florida Statutes with the PSC, requesting the PSC to order FPL to reflind the overcharges paid by 

Petitioner and the other customers. That proceeding currently is pending before the PSC. 

5. Rule 25-6.109, F.A,C (also known as the “Rule”), is entitled “Refunds.”By its terms, 

the Rule govei-lis, which certain exceptions not relevant here, refunds (including the type of 

overcharges referenced in Paragraph 4 above), ordered by the PSC. Fla. Admin. Code R. $25- 

6.109( 1). Pursuant to Proposed Agency Action (“PAA”) Order No, PSC-O3-1320-PAA-EI, issued 

by the PSC 011 November 21, 2003, the PSC stated it will apply Rule 25-6.109(4), F.A.C., to 

detemiine the amount of interest to be paid by FPL to Petitioner. (This order is being challenged as 

part o f  the Petition for Foriial Administrative Hearing referenced in Paras-aph 4 above. A copy of 

this Order is attached as Exhibit A.) 

6 ,  R U ~ C  25-6.109(4), F.A.C., states the interest rate that the PSC will  apply to determine 

honr Inuch interest is due on refunds from electric utility services and provides in pertinent part: 



(4) Interest. 

(a) In the case ofrefunds which the Commission orders to be made with interest, the 
average monthly interest rate until the refund is posted to the customer’s 
account shall be based on the thirty (30) day commercial paper rate for high 
grade, unsecured notes sold through dealers by major corporations in multiples 
of $1,000 as regulariy published in the \Val1 Street Journal. 

Fla. Adrnin. Code R. 25-6.109(4)(a)(emphasis added). 

8. Subsubsections (b) through (d) of Rule 25-6.109(4), F.A.C., establish the method for 

calculating the specific amount of interest due on refiinds of overcharges based on the interest rate 

adopted in subsubsection (a). 

9. Section 350.127(2), F.S., is cited as the specific statutory authority for Rule 25- 

6.109(4), and Sections 366.03,366.04(2)(f), 366.06(3), 366.071, and 366.07 1 (2), F.S. (attached as 

Composite Exhibit B), are cited as the statutes implemented by the Rule. However, areview ofthese 

statutes reveals that none provide specific statutory authority, as required by Sections 120.52(8), F.S., 

and l20.536( l), F.S., for the PSC to establish an interest rate, or to “pick and choose” which interest 

rate - includinQ that adopted in  Rule 25-6.109(4)(a), F.A.C,, - it will apply to detennine the amount 

of interest due on electric utility service overcharges.’ Nor do any other statutes confer this required 

specific authority on the PSC. 

10. Because the PSC lacks the statutory authority necessary to establish by nile an interest 

rate or to choose which interest rate it wi l l  apply to overcharge refimds, the general statutory interest 

rate established pursuant to Section 687.01, F.S., applies to refurids for electric utility service 

At most, the statutes can be read to provide authority to the PSC for interest rates involved 
in rate refunds where rates have gone into effect prior to a Cornmission order [Section 366.06 (3 ) ,  
F.S.], or interim rates are involved [Section 366.07 1 (3)(a), F.S.]. Other than these limited 
circumstances, the statutes cited do not provide specific statute authority to the PSC to establish 
interest rates. 

I 
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overcharges. This statutory provision, which is entitled “Rate of interest in absence of contract,” 

establishes the interest rate applicable in commercial relationships where, as here, there is no contract 

between Petitioner and FPL that establishes an interest rate applicable to overcharge refunds. 

11. Section 657.01, F.S., states: “C;]n all cases where interest shall accrue without a 

special contract for the rate thereof, the rate is the rate specified in s. 55.03.” Section 55.03, F.S., 

in turn, provides: 

(1) On December 1 of each year, the Chief Financial Officer shall set the rate of interest that 
shall be payable on jud,aments or decrees for the year beginning January 1 by averaging the 
dkcoun-t rate of the Federal Reserve Bank of New York for the preceding year, then 
adding 500 basis points to the averaged federal discount rate. . . . The interest rate 
established by the Chief Financial Officer sliall take effect on January 1 of each following 
year. Judgments obtained on or after January 1,1995, shall use the previous statutory rate for 
time periods before January 1, 1995, for which interest is due and shall appiy the rate set by 
the Chief Financial Officer €or time periods after January 1, 1995, for which interest is due. 
Nothing contained herein shall affect a rate of interest established by written contract or 
ob1 igation. (emphasis supplied) 

12. These statutes (attached as Composite Exhibit C) collectively provide that the 

applicable interest rate on judgments and decrees is based on the average federal discount rate plus 

for the preceding year, plus 500 basis points. This interest rate is greater than that codified in Rule 

25-6.109(4)(a), F.A.C. 

13, The Florida Supreme Court, in Kissirrrrnee Utilily Aiitlior-itj) v. Better Plnslics, h., 

526 So. 26 46 (Fla. 1988) (copy attached as Exhibit D) indicated that Section 6S7.01, F.S., applies 

to dctcrmine the interest rate due to retail electric customers on refLinds of overcharges. 
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Statement of Petitioner’s Standing as a Substantially Affected Person 

14. To have standing to challenge the validity of Rule 25-6.109(4), F.A.C., Petitioner 

must show i t  is substantially affected by the nile, See, Section 120.56(l)(b), F.S.; Greynohis Park 

Manor, Inc. v Departnmt of Health and Rehabilitative Svcs., 49 1 So. 2d 1 157 (Fla. 1 S t  DCA 19SG). 

To do so, Petitioner must allege and demonstrate that i t  will suffer an injury-in-fact of sufficient 

immediacy entitling it to a hearing, and that the alleged injury is the type against which this 

proceeding is designed to protect. Lnrzoiie Y .  Fkwidci Departmerit of Law E@orcsnieiit, 75 1 So. 26 

1 

94, 96-97 (FIX-1’‘ DCA 1999). 

15. Applying Rule 25-6.109(4)(a), F.A.C., to determine the interest paid to Petitioner on 

the refund of the overcharge, as provided i n  the PSC’s Proposed Agency Action, will result in 

Petitioner being paid a substantially smaller amount of interest than that to which Petitioner is legally 

entitled. Thus, as a result of Rule 25-6.109(4), F.A.C., Petitioner will suffer a direct, inmediate 

injury-in-fact. 

1 G. Petitioner’s alleged injury falls within the zone o f  interest this proceeding is designed 

to protect. Petitioner is a retail electric service customer of FPL, pursuant to Chapters 350 and 366, 

F.S., and based on the PSC’s Proposed Agency Action, will receive interest on the refiind of 

overpayment to FPL under the Rule. If Rule 25-6.109, FS., is invalidated, it will not be applied to 

Petitioner. This proceeding will challenge the PSC’s proposed application of the Rule to Petitioner 

in  a manner that will result in its being directly and immediately injured. This proceeding is designed 

to protect against the very type of injury Petitioner alleges in this case. Accordingly, Petitioner’s 

alleged injuIy fall within the zone of interest ofthis proceeding, and it has standing to challenge the 

Rule. 
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Basis for Detemininq the Invalidity of the Rule 

17. The Rule is an invalid exercise of delegated legislative authority for the following 

reasons: 

A. The PSC has exceeded its grant of rulemaking authority, citation to which is 

required by S ectionl20.5 4(3)(a)( l), F .S. 

B. The Rule enlarges, modifles or contravenes the specific provisions of law 

implemented, citation to which is required by §120.54(3)(a)( l), F.S. The Rule purporls to implement 

several statutory provisions, none of which provide the PSC with authority to adopt interest rates on 

refunds for overcharges, thus supplanting the legislative provision in Section 687.01, F.S. which sets 

forth the interest rate to be applied. 

Disputed Issues of Material Fact or Law 

18. Petitioner believes that there are no disputed issues of material fact. 

19. The disputed issues of material la\v include the folloLtring: 

A. Whether the PSC has exceeded its grant of rulemaking authority, citation to 

which is required by Section 120.54(3)(a)(l), F.S., thus violating Section 120.52(8) and 

Section120.536(1), F.S. 

B. Whether the Rule enlarges, modifies or contravenes the specific provisions 

of law implemented, citation to which is required by Section120.54(3)(a)(1), F.S. 
Relief Requested 

20. For the reasons set forth herein, Petitioner respectfullly requests: 

A. The Director the Division of Administrative Hearings find that this Petition 

complies with the requiremel1ts of y20.56(l)(b), F.S. and assign it to an Administrative Lmt Judge 





BEFORE THE FLORIDA PUBLIC SERVICE COMMfSSION 

DOCKET NO. 0 3 0 6 2 3 - 3 1  
ORDER NO, PSC-03-1320-PAA-EI 
ISSUED: November 19, 2 0 0 3  

In re: Complaints by 
Southeastern Utility Services, 
Lnc. ,  on behalf of various 
customers, against Florida Power 
& Light Company concerning 
thermal demand meter error. 

The following Commissioners participated in the disposition of 
this matter: 

LILA A. SABER, Chairman 
-- J. TERRY DEASON 

BRAULIO L. BAEZ 
RUDOLPH "RUDY" BRADLEY 

.- CHARLES M. DAVIDSON 

NOTICE OF PROPOSED AGENCY ACTION 
ORDER RESOLVXNG COMPLAINTS 

BY THE COMMI S S ION : 

NOTICE is hereby given by the Florida Public Service 
Commission t ha t  the  action discussed herein is preliminary in 
nature and w i l l  become final unless a person whose interests are 
substantially affected files a petition for a formal proceeding, 
pursuant to Rule 25-22.029, Florida Administrative Code. 

BACKGROUND 

In January, 2002, we received a customer inquiry from 
Southeastern Utility Services, Inc .  (SUSI) I on behalf of a Florida 
Power & L i g h t  Company (FPL) customer. T h e  complaint concerned one 
of FPL's Type 1V thernlal demand meters used in commercial 
applications. SUSI alleged t h a t  the  meter improperly measured! or 
registered, demand when it w a s  exposed to sunlight followed by 
shade. At the request of SUSI, a Commission staff engineer 
witnessed a t e s t  of the meter under simulated field conditions. 
The test revealed t h a t  the meter could become inaccurate when 
subjected to changes in temperature that would be caused by 
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exposure to sunlight in the  morning followed by shade in t h e  
afternoon. 

In September, 2002, to determine whether t h e  phenomenon was 
unique to this particular meter, FPL tested a sample of 5 0  Type 1V 
thermal demand meters and a sample of 100 additional thermal demand 
meters of various types under t h e  same simulated f i e l d  conditions. 
None of the 150 additional meters responded similarly to t h e  
original meter, but the test results showed that more than the 
allowable percentage of Type  1V meters registered demand outside of 
t h e  tolerance limits specified in Commission Rule 25-6.056, Flor ida  
Administrative Code. 

-.+ 

On October 11, 2 0 0 2 ,  FPL notified staff of i t s  p lans  to remove 
and replace all of its approximately 3 , 9 0 0  Type 1V thermal demand 
meters by January;’2003. FPL indicated t h a t  it would test each 
meter and i s s u e  refunds to customers whose meters over-registered 
demand, but it would not backbill customers whose meters unde r -  
registered demand absent evidence of meter tampering or fraud. T h e  
results of the individual meter tests conducted by t h e  utility 
indicated t h a t  15% of t h e  meters registered outside of tolerance, 
with 11% under-registering demand and 4% over-registering demand. 
Thus,  many more customers were under-billed rather t han  over-billed 
as a result of Type 1V meter errors. Recently, FPL retested at a 
h i g h e r  demand level, or higher  percentage of sca le ,  each meter that 
over-registered demand at any level in testing and was not already 
tested at t h e  higher  percentage of scale. The results of the 
additional tests indicated t h a t  6% of t h e  meters over-registered 
demand outside of tolerance. 

SUSI has submitted complaints on behalf of several customers 
whose Type 1V meters (now removed and replaced by electronic demand 
meters) were found to over-register demand during FPL’s tests. On 
January 24, 2003, SUSI submitted a complaint on behalf of one 
Target account. On March 6, 2 0 0 3 ,  SUSI submitted complaints on 
behalf of thirteen additional Target accounts. On July 16, 2003, 
SUSI submitted complaints on behalf of two Dillards accounts and 
t w o  JCPenny accounts. On July 17, SUSI submitted complaints on 
behalf of three Best Buy accounts. On July 29, 2003, SUSI 
submitted a complaint on behalf of one  Ocean Properties account. 
Since that time, SUSI has submitted complaints on behalf of six 
H o m e  Depot accounts. In each complaint, except t h e  January 2 4  
Target complaint , there  is no dispute t h a t  the customer’s meter 
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over-registered demand. Each complaint involves the appropriate 
amount of refund to be provided to those customers. 

SUSI and FPL attempted to settle t he  complaints submitted by 
SUSI without t h e  need f o r  Commission intervention. T h e  parties 
made progress in narrowing t h e  issues in dispute, b u t  could not  
reach agreement over the appropriate amount of refunds. In June, 
2003, the parties informed us that they  had reached an impasse 
concerning t he  complaints filed up to t h a t  time. Thereafter, on 
July 16, 2 0 0 3 ,  we opened Docket No. 030623-E1 to address issues 
regarding t h e  remaining dispute, which is the appropriate method to 
determine refunds for those customers who used Type 1V thermal 
demand mecers that over-registered demand. 

We have jurisdiction over this matter pursuant to Chapter 366, 
Florida Statutes, including Sections 366.04 and 366.05, Florida 
Statutes. A f t e r  considerable discussion at our October 21, 2 0 0 3 ,  
Agenda Conference, and upon review of the information obtained by 
our staff and from t h e  parties, we find t h a t  t h e  appropriate method 
to determine t h e  meter e r r o r  from which refunds should be 
calculated is to use t h e  absolute  percentage er ror  based upon the 
average calculation f o r  t h e  lowest and highest demand during t h e  
refund per iod .  We also find that; FPL should not be required to 
backbill single account customers using Type 1V meters that under-  
registered billing demand, unless there  is evidence of meter 
tampering or fraud. FPL should aggregate t h e  bills of customers 
with multiple accounts and refund any net over-billing. FPL should 
not backbill customers with multiple accounts that show net under -  
billing. FPL should not; aggregate m u l t i p l e  accounts of customers 
who requested meter tests for specific meters before October 22, 
2 0 0 2 .  With respect to the calculation of a refund f o r  the specific 
meter identified in SUSI's Janua ry  2 4 ,  2 0 0 3 ,  complaint on behalf of 
one Target account, we find t h a t  6 . 7  percent  is the appropriate 
percent error to calculate a refund f o r  that meter. We find t h a t  
t he  refunds should be calculated over the 12-month period p r i o r  to 
removal of t h e  Type 1V meter for all meters that over-registered 
demand outside of tolerance, including t h e  meter f o r  the specific 
Target complaint filed on J a n u a r y  24, 2003. F i n a l l y ,  we find t h a t  
F'PL should use t h e  same rate s c h e d u l e  under which t h e  accounts w e r e  
billed th rough t h e  defective meters to calculate the refunds and 
interest should be assessed on the amounts to be refunded and 
calculated in accordance with Rule 25-6.109, Florida Administrative 
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Code. Our reasons for these decisions are explained in detail 
below. 

DEC I S I ON 

Percent  Meter Error for Refund Calculation 

Three Commission r u l e s  affect our decision on this issue. 
F i r s t ,  Rule 25-6.052, Flo r ida  Administrative Code, describes the 
procedures used to t es t  a meter to determine if it is inaccurate, 
that is, registers beyond tolerance limits. Second, Rule 25-6.058, 
Florida Administrative Code, de€ines the procedure used to 
determine ---the average meter error once the meter has been 
determined to be inaccurate beyond tolerance limits. Third, Rule 
25-6.103, Florida Administrative Code, describes t h e  procedure used 
f o r  a d j u s t i n g  b i l l s * ' w h e n  a meter is found to be registering outside 
acceptable limits. 

Rule 25-6.052 ( 2 )  (a) provides t h a t  the  acceptable percent  e r ro r  
for Sagged demand meters, which include the type of meter t h a t  is 
the subject of these complaints, is four percent of full-scale 
value when tested at any point between 2 5  percent  and 100 percent 
of full-scale value. If a meter is found to register outside of 
this tolerance limit, t h e  degree to which t h e  meter is in er ror  and 
t h e  manner in which bills should be adjus ted  must be determined. 
Rule 25-6.103 (1) subtitled "Fast Meters, " s t a t e s  t h a t  whenever a 
meter is found t o  have an error in excess of the plus tolerance 
allowed in Rule 25-6.052, t h e  utility shall refund to the customer 
t h e  amount billed in error as determined by Rule 25-6.058. Rule  
2 5 - 6 . 0 5 8 ,  however, does not c lea r ly  provide an appropriate method 
for determining t h e  amounts. billed in error for t h e  demand meters in 
question in this case. Rule 25-6.058(3) s t a t e s  t h a t  f o r  a 
p o l p h a s e  meter used t o  measu re  a varying load, t h e  average e r ro r  
shall be determined in one of t h e  following ways: 

(a) The weighted algebraic average of i t s  e r ror  at light 
load (approximately 10 percent ra ted t e s t  amperes) given 
a weight of one, i t s  error at heavy load (approximately 
100 percent  ra ted  test amperes) and 100 percent  power 
f a c t o r  given a weight of four, and at heavy load 
(approximately 100 percent ra ted  t e s t  amperes) and 50 
percent lagging power factor given a weight of t w o ;  or 
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(b) A single point, when calculating t h e  e r ror  of a 
t o t a l l y  solid s t a t e  meter, and t h e  single point is an 
accurate  representation of the  error  over t h e  load range 
of t h e  meter. 

While thermal demand m e t e r s  are polyphase meters, neither {a) nor  
(b) above are relevant to determining average error f o r  demand 
meters. Part (b) is not applicable t o  t h i s  case because a thermal 
demand meter is not a solid state meter. P a r t  (a} is relevant to 
calculating average er ror  in energy (kWh) readings from watthour 
meters, but not demand (kW) readings f rom demand meters. P a r t  (a) 
calls for measuring t h e  error  a t  l i g h t  load {approximately 10 
percent  of' rated t es t  amperes). Because customers with demand 
meters are b i l l e d  a t  t h e  maximum demand f o r  t h e  billing period, a 
test at light load would not be relevant in calculating average 
error in demand readings. Further, Rule 25-6.052, which provides 
test procedures f o r  measuring the accuracy of both energy and 
demand readings on meters, refers to Rule 25-6.058 to calculate 
error in energy readings from watthour meters, but it does not make 
a similar reference f o r  demand readings from lagged demand meters. 

SUSI proposes that refunds be based on the higher of (1) the 
error observed during t h e  testing of t h e  old meter or (2) the  
average er ror  observed in comparing t h e  n e w  meter billing demands 
with the  o ld  meter billing demands for comparable months. This 
"higher of" method has no basis in t h e  Commission's rules. In 
addition, while the first component of S I J S I ' s  proposed method is 
consistent with t h e  requirement in Rule 25-6.103 ( 3 )  that refunds be 
calculated based on t h e  error demonstrated in a meter test, t h e  
second component is inconsistent with t h a t  requirement and does not 
have a basis in any Commission rule. 

FPL and SUSJ have agreed to test the meters at t h e  single 
point of 8 0 %  of full s c a l e .  They have also agreed that if t h e  
kilowatt er ror  divided by the full-scale kilowatt value is grea te r  
than  €our percent ,  t h e  customer should receive a refund. This 
method is cons i s t en t  with Rule 2 5 - 6 . 0 5 2 ( 2 )  (a) as a reasonable means 
t o  deteymine whether a meter is inaccurate and whether  a customer 
shou ld  receive a refund. FPL and SUSX have not agreed, however, on 
t h e  method t o  calculate amount of the r e f u n d .  We find that, for  
purposes of c a l c u l a t i n g  the refund, i t  is reasonable to use  the 
absolute percentage e r ro r  based upon the average calculation for 
t h e  lowest and highest billing demand during t h e  refund period to 
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determine t h e  number of kilowatts billed in error.1 This method i s  
appropriate because it is based on the  actual loads t h a t  the 
customer experienced and uses a c t u a l  (or absolute) e r ro r ,  and 
because our rules do not clearly provide a method f o r  determining 
average meter error  f o r  demand meters for purposes of a r e f u n d .  

Backbillinq 

As stated above, FPL proposed a procedure that it would use to 
remove, replace,  and test Type 1V thermal demand meters, including 
t h e  method for calculating refunds. The procedure calls for 
netting m u l t i p l e  account customers' registration e r r o r s ,  but not 
backbilling single account customers f o r  any under-registration of 
demand. Multiple account customers would not be backbilled f o r  any 
net under-registration. 

Rule 25-6.103(2) (a), Florida Administrative Code, provides 
t h a t  if a meter is found to be slow, nonregistering, or partially 
registering, a utility m a y  backbill the customer f o r  a period not 
greater than twelve months from the date it notifies t h e  customer 
o€ t h e  meter e r ro r .  Under FPL's proposal ,  no custorrer would be 
backbilled f o r  Type IV meters t h a t  under-registered billing demand 
outside of tolerance. While our rules dD not address the netting 
procedure proposed by FPL, we believe t h e  procedure is fair and 
reasonable, because no customer will be asked to pay f o r  errors 
caused by u n d e r - r e g i s t e r i n g  Type 1V meters. We approve t h i s  
procedure, with t he  one modification described below. 

As noted, FPL's proposal calls f o r  the removal and testing of 
all of i t s  approximately 3 , 9 0 0  Type 1V thermal demand meters by 
January ,  2003. P u r s u a n t  to Rule 25-6.060, F l o r i d a  Administrative 
Code, a customer may request a meter t e s t  re feree  from the  
Commission. The  Commission must then notify the utility of the 
r e q u e s t .  Under t h e  r u l e ,  the utility may not disturb t h e  meter 
outside of the presence of a Commission representative once it has 

We note that FPL compared the monthly billing demands of 
those Type IV meters that over-registered demand with the 
comparable monthly billing demands of the replacement electronic 
meters. O u r  review of the data indicates that the comparisons did 
not y i e l d  a consistent degree of e r r o r  upon which we could 
comfortably rely to determine a refund amount. 
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received notice of the request, unless authority to do so i s  Eirst 
given in writing by the  Commission or t h e  customer. FPL was 
concerned that the  Commission may receive a request for a meter 
test referee p r i o r  to a particular 1V meter being removed, b u t ,  in 
t h e  time it would t ake  f o r  that request to be communicated € r o m  the 
Commission to FPL then to FPL's meter replacement crew, t h e  meter 
m a y  be removed in the normal course of FPL's planned replacement 
and testing program. Thus,  before implementing its program, FPL 
requested authority to remove, outside t h e  presence of a Commission 
representative, i t s  Type 1V meters f o r  which it had not already 
received a meter tes t  referee request. By letter dated October 21, 
2002, our  General Counsel, pursuant  to t he  rule, granted  FPL's 
request f 6 r  authority to remove t h e  1V meters outside t h e  presence 
of a Commission representative, in order  to improve the efficiency 
and expediency of t h e  replacement program. This authority applied 
on ly  to f u t u r e ,  not'pending, meter test referee requests, and was 
conditioned on FPL maintaining and documenting a continuous chain 
of custody for meters s u b j e c t  to such requests, 

SUSI had pursued meter test r e fe ree  requests and  refunds on 
behalf of several. customers p r i o r  to the grant of authority 
described above. Those customers' meters were not subject to t h e  
mass removal and testing program, including t h e  netting process 
proposed by FPL for meters removed and tested under that program. 
In light of these f a c t s ,  w e  find it appropriate to exempt any 
specific Type 1V meter for which a test was requested p r i o r  to 
October 22, 2 0 0 3 ,  from t h e  multiple account netting process  
approved above. 

P e r c e n t  Meter E r r o r  for Refund Calculation f o r  January 24, 2 0 0 3 ,  
Complaint 

On August 6, 2002, w e  received a l e t t e r  from Target Stores 
requesting a refereed meter t e s t .  During testing it was observed 
that t h e  m e t e r  ih question had a "pusher" pointer that was bent. 
SUSI questioned t h e  results of the meter test because of this 
mechanical problem. This meter became t h e  subject of SUSI's 
J a n u a r y  2 4 ,  2 0 0 3 ,  complaint. 

On a properly functioning meter, as load increases t h e  p u s h e r  
pointer pushes a second pointer, or maximum demand pointer, on the 
meter sca l e  to t h e  customer's maximum registered demand. As load 
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decreases, the pusher pointer recedes down t h e  meter scale  while 
the second pointer remains at the point of the customer’s maximum 
registered demand. A customer’s monthly demand charge is based on 
its maximum demand f o r  that month as shown by t h e  second pointer‘s 
position on t h e  meter scale at the time the meter is read. The 
meter is reset a f t e r  it is read. 

SUSI claimed that t h e  pusher pointer was contacting the 
maximum demand pointer prematurely, causing the demand pointer to 
read higher t h a n  it should. FPL asserted t h a t ,  although the pusher  
pointer caused t h e  meter to read high temporarily, t h e  p u s h e r  
pointer pulled t h e  maximum demand pointer down t h e  meter scale  
along w i t h - ’ - i t  as load decreased. FPL s t a t e d  that this could even 
cause the meter to under  r e g i s t e r .  

The refereed meter test showed an er ror  of 3.14 percent over- 
registration when tested at 61.4 percen t  of full s c a l e .  This 
degree of over-registration is within the tolerance limits 
specified in Rule 25-6.052, F l o r i d a  Administrative Code. FPL 
states that it inadvertently calculated t h e  error to be 6.7 percent  
by including the effect of the bent pusher pointer in t h e  
calculation o€ error, but FPL agreed nevertheless to offer SUSI a 
refund using the 6.7 percent  error figure. 

SUSI and FPL could not agree on t h e  amount of t h e  refund due, 
and our staff asked FPL to re-test t h e  meter with the bent pusher 
pointer to see i f  the results were repeatable. FPL retested the  
meter four t i m e s  and determined t h a t  the resulting percent e r ror  
was c lose  to the original test error of 3.14 p e r c e n t .  

We believe t h a t  using a 6 . 7  percent e r ror  in this case is 
reasonable for purposes of calculating a refund f o r  this customer. 
FPL is willing to use the 6.7 percent error and provide a refund on 
t h a t  basis. Also, the meter did have a bent pusher pointer and was 
over-registering. Even though the additional tests showed the 
meter was still registering within tolerance, we a r e  not convinced 
that t h e  bent  pusher pointer may not have caused higher readings 
under actual field conditions. 

Refund Time Period and I n t e r e s t  Rate 

Rule 25-6.103(1), F l o r i d a  Administrative Code, s t a t e s ,  in 
pertinent p a r t :  
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Whenever a meter is  found to have an e r ro r  in excess of 
t he  plus tolerance allowed in Rule 2 5 - 6 . 0 5 2 ,  t h e  utility 
shall refund to the customer the amount billed in er ror  
. , . f o r  one half of the  per iod  since the last test, 
s a i d  one half period shall not exceed twelve (12) months; 
except that if it can be shown that the error was due to 
some cause, t h e  date o€ which can be €ixed,  t h e  
overcharges shall be computed back to but not beyond such 
date based upon available records.  

SUSL claims that the meters have been in error s ince  initial 
calibration and t he re  is no physical mechanism t h a t  will cause t h e  
meters to-over-register a p a r t  f rom miscalibration. FPL responds 
that although it does not  know precisely the  physical mechanism 
t h a t  will cause over-registration, utility data show that Type ZV 
meters can both over-register and under-register through t i m e .  

From the information received we have n o t  been able to 
determine t h a t  the meter e r r o r  f o r  any of the meters in question 
was d u e  to a cause t h e  date of which can be fixed. Because of that 
uncertainty, we believe it is reasonable to limit any refunds to 
bills rendered during the 12-month period preceding the date the 
meter was removed. 

In t e re s t  should be assessed on the refunded amount and should  
be calculated in accordance with Rule 25-6.109, Florida 
Administrative Code. During t h e  period t h e  meters were over- 
registering, t h e  amount of money over-billed was unavailable fo r  
use by t h e  customers and represents a cost to the customers that 
should be recouped in p a r t  t h rough  interest on t he  over-billed 
amount. A11 refunds to c u r r e n t  customers should be pa id  with 
i n t e r e s t  at t h e  30-day commercial paper rate as specified in Rule 
25-6.109. Subsection (4) of Rule 25-6.109 s e t s  f o r t h  the manner in 
which interest s h a l l  be c a l c u l a t e d .  Subsection ( 5 )  of the rule 
states that for customers still on the system, t h e  refund shall be 
made on t h e  bill, or if t he  customer is no longer on t h e  system, 
t he  utility shall mail a check to t h e  last known billing address of 
the customer. Subsection (6) of t h e  rule requires the u t i l i t y  to 
provide monthly reports on t he  status of t h e  r e f u n d .  If any 
refunds remain unclaimed at the end of the refund period, the  
utility shall suggest a method of disposing of a n y  unclaimed 
amounts, s u b j e c t  t o  Commission approval. 
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All refunds to c u r r e n t  customers, with interest, will be in 
t h e  form of a credit on t h e  customers’ b i l l s  beginning no l a t e r  
t h a n  t h e  first billing cycle day of t h e  second month a f t e r  t h e  
Order requiring the refunds becomes final. Refunds to former 
customers shall be completed as expeditiously as reasonably 
possible. 

Rate Schedules €or Refund Calculation 

To calculate the refunds, FPL should use t h e  same rate 
schedule under which the accounts were billed through the defective 
meters. Under FPL’s. r a t e  structure, accounts whose monthly demands 
are  between 21 and 499 kilowatts (kW) are generally required to 
take service under t h e  General Service Demand (GSD-1) r a t e  
schedule. To qualify for service under  t h e  lower General Service 
Large Demand 1 (GSLD-1) r a t e ,  accounts must have monthly billing 
demands of a t  least 5 0 0  kW, As a result, when the historic billing 
demands of some accounts are adjusted downward to correct f o r  over- 
registering thermal demand meters, it appears t h a t  the accounts may 
not  have qualified f o r  service under t h e  GSLD-1 rate schedule u n d e r  
which t hey  were originally billed. 

FPL has suggested that it may be appropriate to calculate 
refunds based on t h e  rate that would have applied ( L e . ,  the GSD-1 
rate) had t h e  meters been operating proper ly .  Because the GSD-I 
r a t e  is higher than t h e  GSLD-1. rate, such an adjustment results in 
lower refunds f o r  t h e  affected accounts. We do not believe such an 
adjustment is appropriate. Although a different rate schedule may 
have been applied had t he  metering er ror  n o t  occurred, the 
adjustment  unfairly penalizes customers who were billed on t h e  
i nco r rec t  rate t h rough  no fault of t h e i r  own. It is the utility’s 
responsibility to ensure t h a t  its meters are  operating proper ly  and 
that customers are billed under the correct r a t e  s c h e d u l e  based on 
their monthly demand. F o r  these reasons, we find that FPL shall 
apply the same rate schedule under which accounts were originally 
billed th rough t h e  defective meter to c a l c u l a t e  any refunds due. 

CONCLUSION 

For t h e  reasons explained above we resolve the complaints i n  
this docket as  follows. We €ind that t h e  appropriate method to 
determine the meter error from which refunds should be calculated 
is to use t h e  absolute percentage error based upon t h e  average 
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calculation f o r  t h e  lowest: and highest demand during t h e  refund 
period. We also find t h a t  FPL shall not be required to backbill 
single account customers using Type 1V meters t h a t  under-registered 
billing demand, unless there  is evidence of meter tampering or 
fraud. FPL shall aggregate t h e  bills of customers with multiple 
accounts and refund any net over-billing. FPL shall not backbill 
customers with multiple accounts that show net under-billing. FPL 
shall not aggregate multiple accounts of customers who requested 
meter tests f o r  specific meters before October 2 2 ,  2002. With 
respect' to t h e  calculation of a refund for t h e  specific meter 
identified in SUSZ's January 24, 2003, complaint on behalf of one 
Target account ,  w e  find that 6 . 7  percent is the appropriate percent 
error to calculate a refund for that meter. We find that t h e  
refunds shall be calculated over t h e  12-month period prior to 
removal of the Type 1V meter f o r  a l l  meters that over-registered 
demand outside of t d e r a n c e ,  including t h e  meter f o r  t h e  specific 
Target complaint filed on January  24, 2003. Finally, vie find that 
FPL shall use t h e  same r a t e  schedule under which the accounts were 
billed through t h e  defective meters t o  calculate t h e  refunds. 
In te res t  shall be assessed on t he  amounts to be refunded and 
calculated in accordance with R u l e  25-6.109, Flo r ida  Administrative 
Code. 

Based on t h e  f o r q - o i n g ,  it is 

ORDERED by the Flo r ida  Public Service Commission t h a t  the 
complaints by Southeastern Utility Services, Inc., against Florida 
Power  & Light Company concerning meter e r ro r  in Type 1V thermal 
demand meters are resolved as set forth in the body of t h i s  Order. 
It i s  further 

ORDERED that t h e  provisions of this Order,  issued as proposed 
agency action, shall become final and effective upon the issuance 
of a consummating Order  unless an appropriate petition, in the form 
provided by Rule 28-106.201, Florida Administrative Code, is 
received by the D i r e c t o r ,  Division of t he  Commission Clerk and 
Administrative Services, 2540 Shumard Oak Boulevard, Tallahassee, 
Florida 32399-0850, by t h e  c lose  of business on  the d a t e  s e t  f o r t h  
in t h e  "Notice of F u r t h e r  Proceedings'' attached hereto. It is 
further 

ORDERED that in t h e  event this Order  becomes final, t h i s  
docket shall be closed. 
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B v  ORDER of t h e  Florida Public Service Commission this 19th - 

day of November, 2 0 0 3 .  
J 

By : 

-.- 

BLANCA S. S A Y 6 ,  Director 
Division of the Commission Clerk 
and Administrative Services 

/ s /  Marcia Sharma 
Marcia Sharma, Assistant Director 
Division of the Commission Clerk 
and Administrative Services 

Commission's Web s i t e ,  
http://www.floridapsc.com or fax a request 
to 2 - 8 5 0 - 4 1 3 - 7 1 1 8 ,  f o r  a copy of t h e  order 
with signature. 

( S E A L )  

MCB/WCK 
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NOTICE OF FURTHER PROCEEDINGS OR J U D I C I A L  REVIEW 

The Florida Public Service Commission is required by Section 
120.569(1), Flo r ida  Statutes, to notify parties of any 
administrative hearing t h a t  is available under Section 1 2 0 . 5 7 ,  
Florida Statutes, as well as the procedures and time limits that 
apply. T h i s  notice should not be construed to mean all requests 
f o r  an administrative hearing will be granted or result in t h e  
relief sought. 

Mediation m a y  be available on a case-by-case basis. If 
mediation is conducted, it does not affect a substantially 
interested.-person’s  right to a hearing. 

T h e  action proposed herein is preliminary in n a t u r e .  Any 
person whose substantial interests are  affected by t h e  action 
proposed by this order may file a petition f o r  a formal proceeding, 
in t he  form provided by Rule 28-106.201, Flo r ida  Administrative 
Code. This petition must be received by the Director, Division of 
the Commission Clerk and Administrative Services, 2 5 4 0  Shumard Oak 
Boulevard, Tallahassee, Flo r ida  3 2 3 9 9 - 0 8 5 0 ,  by the close of 
business on December 10, 2 0 0 3 .  

In the absence of such a petition, this order shall become 
final. and effective upon the issuance of a consummating Order .  

Any objection or protest filed in this/these docket(s) before 
the issuance date of this order is considered abandoned unless it 
satisfies the foregoing conditions and is renewed w i t h i n  the 
specified pro te s t  period. 
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information corning into its possession pursuant to 
such inquiry shall be considered confidential and 
exempt from s. I t  9,07(1). Such material may be used 
in any administrative or judicial proceeding so long as 
the confidential or proprietary nature of the material is 
maintained. 

History.-ss. 3. 6, Ch. 80-289; SS. 2, 3, ch. 81-318; 5 .  6. ch. 87-55. 

350,123 Oaths; depositions; protective orders-  
The commission may administer oaths, take deposi- 
tions, issue protective orders, issue subpoenas, and 
compel the attendance of witnesses and the production 
of books, papers, documents, and other evidence nec- 
essary for the purpose of any investigation or proceed- 
ing. Challenges to, and enforcement of, such subpoe- 

. nas and orders shall be handled as provided in s. 
120.569. 

t+istory.--ss 3. 6 ,  ch. 80-289: ss. 2. 3. ch. 81-318: s. 6. ch 67.53. s. 91. ch. 
96-4 IO. 

350.1 24 Compelled testimony.--lf any person 
called to testify in a commission proceeding shall 
refuse to testify because of a claim of possible self- 
incrimination, the commission, after consultation with 
the appropriate state attorney, may apply to the chief 

-judge of the appropriate jcrdicial circuit for a judicial 
grant ot immunity ordering the testimony of such per- 
son notwithstanding his or her objection, but in such 
case no testim0n.y or other information compelled 
under the order, or any information directly or indirectly 
derived from such testimony or other information. mav 
be used against the witness in any criminal prosecu- 
tion. 

His1ory.-ss. 3,  6, ch. 00-289, SS. 2, 3, Ch. 81-318; S G, Ch. Ei -SO;  S. 540, C h  
D5.14D 

350.1 2 5  Administrative law  judges.-Any provi- 
sion of law to the contrary notwithstanding, the commis- 
sion shall utilize administrative law juclyes of the Divi- 
sion of Administrative Hearlrlas of the Oemrtment of 

niisskk not assigned to members of the"comtnission. 
History.-ss. 3,  6, ch. 80-289. 5s. 2 ,  3. ch. 81-318. 5 .  6 ,  ch 87.50. s. 122, ch 

92-279: S 55. ch 92-326. S. 92. Ch. 96-4 10. 

350.1 27 Penalties; rules; execution of contracts. 
(I) The commission may impos2 upon any regu- 

hted  company that is found to have refused to comply 
with or willfitfly violated any lawful r u i c  or order of the 
cornmission, or any statute administered by the com- 
mission, a penalty for each such offense of not more 
than $5,000, to be fixed, imposed, and collected by the 
commission, or the commission may, for any such vio- 
lation, amend, suspend, or revoke any certificate 
issued by the commission. Each day that such refusal 
or violation continues shall  constitLite a separate 
offense. Each penalty shall be a lien upon the real and 
personal property of the regulated comparly, enforce- 
able by tile commission as a statutory lien under chap- 
ter 85. The net proceeds from the enforcement of any 
such lien shall be deposited in the General Revenue 
Fund. 

(2) The commission is authorized to adopt, by 
atfirmative vote of a majority of thz commission, rules 
pursuant to ss. 120.536(1) and 120.54 to implement 
Drovisions of law conferring duties UDOII it. 

( 3 )  The commission may designate one or more 
employees to execute contracts on behalf of the corn. 
mission, 

History.-ss 3. 6 ch eo-289, s; 2 ,  3. ch. 81-318, s. 6. ch. 87-50. s 71, th 
90.2CO 

350.1 28 Judicial review.- 
(1) As authorized by S. 3(b)(2), Art. V of the State 

Constitution, the Supreme Court shall, upon petition, 
review any action of  the commission relating to rates 0,  
service of utilitks providing electric, gas, or telephone 
service. The  District Court of Appeal, First District, 
shall, upon petition, review any other action of the corn- 
mission. 
(2) Notice of such  review shall be given by the peti- 

tioner to all parties who entered appearances of record 
in the proceedings before the commission in which the 
order sought to be reviewed L Y ~ S  made. 

Scich parties may file briefs in support of their 
interests, as s u c h  interests may appear, within the time 
and in the manner provided by the Florida Rules of 
Appellate Procedure. 
(4) Such parties s h d  be entitled as a matter of right 

to make oral argument in support of their interests, as 
such interests may app"arI in any case in which oral 
argument is granted by the court on the application 01 
the petitioner or the respondent. 

(3)  

History -ss 3 6 ,  ch e3 213 55 2, 3, ch 81.318 s 6. ch 07.50 

'350.80 Coal slurry pipeline companies regulated, 
(1)  Any person, corporation, or other legal entity 

which exercises or intsncls to exercise powers of emi- 
nent domain pursuan: to s. 361.08, or which owns or 
operates a COC?~ slurry pipeline which was constructed 
on propzrty acquired by erninmi domain, shall be sub- 
ject to regulation as a common carrier by the Florida 
Public Service Conmission, unless such  regulation is 
preempted by regulF..tion of the Zlnterstate Commerce 
Commission, a n d  then only to the extent that s u c h  reg- 
ulation is actually pzsmpted by the *Interstate Com- 
merce Cornmission, to assure fairness in rates, rat2 
structure or tariffs, z.nd conditions of service. 

All coal slurry pipeline companies, as cornmoll 
carriers, shall be subject to the rules and regulations of  
the Florida Public Szwice commission relating thereto 
and all applicable k ;~s1 including, but not limited to, 
those governing common carriers as defined in %. 
350.1 1. No COA slurry pipeline company shall discrimi- 
nate between or against any  person, corporation, pub- 
lic utility, municipaiiiy, or other legal entity in regard to 
facilities furnished, services rendered, or rates charged 
for the  transportation of coal or its derivatives. All con- 
tracts or agrezments between any coal slurry pipeline 
company and any p m o n ,  corporation, pclblic utility, 
municipality, or other legal entity for the transportation 
of coal or its derivatives shall be submitted to the FlOf- 
ida Public Service Coinmission for revievl and apprO'Jsal 
prior to their cxecztion. The commission shall adopt 
rules and rega1atio:is to ensure that all contracts, ratss, 
and charges invol$:ing the transportation of cod  or 9.5 
derivatives by pipeline shall be just and reasonablz, 
nondiscriminatory, and offer no preference to any per- 
son, corporation, public utility, municipality, or other 
legal entity. The commission shall prohibit a n y  con t rd  

(2) 
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36 6.0 1 Leg i s 1 at i ve d e c 1 a r at i o n .-T h e reg u I a t i o n of 
public utilities as defined herein is declared to be in the 
public interest and this chapter shall be deemed to be 
an exercise of the police power of the state for the pro- 
tection of the public welfare and all the provisions 
hereof shall be liberally construed for the accomplish- 
ment of that purpose. 

History.-+ 1 ,  ch. '265.15. 10511; s .  3. ch. 76-168: 5 .  1, ch. 77-457; 5 .  16, CI. 
80-35; S .  2, ch 81.318; SS. 20, 22. ch. 89.292; S. 4 ,  ch. 91-429. 

366.01 5 Interagency liaison.--The cornmission is 
directed to provide for, and assume primary responsi- 
bility for, establishing and maintaining continuous liai- 
son with all other appropriate state and federal ayen- 
cies whose policy decisions and rulemaking authority 
affect those utilities over which the commission has pri- 

mary regulatory jurisdiction. This liaison shall be con- 
ducted at the policymaking levek  as well as t h e  depart- 
ment, division, or bureau levels. Active participation in 
other agencies' public hearings is  encouraged to trans. 
mit the commission's policy positions and information 
requirements, in order to provide for more efficient reg- 
ulation. 

History.--5. 6, ch.74.196, s.  3, ch.76IE9;  s. 1,Ch.77-457; Ss.  1. 16, Ch .  80-35; 
s 2. Ch. 81-318: SS. 20, 22, ~h 60-232, S 4 .  Ch. 91-.i29. 

366.02 5efinitions.-As used in this chapter: 
('I) "Public utility" means every person, corporation, 

partnership, association, or other legal entity and their 
lessees, trustees, or receivers supplying electricity or 
gas (natural, manufactured, or similar gaseous sub- 
stance) to or for the public wjthin this state; but the term 
"public utility" does not include either a cooperative now 
or hereafter organized and existing under the Rural 
Electric Cooperative Law of the state; a municipality or 
any agency thereof; any dependent or independent 
special natural gas district; any natural gas transmis- 
sion pipeline company making only sales or transporta- 
tion delivery of nati~ral gas at wholesale and to direct 
industrial consumers; any entity selling or arranging for 
sales of natural gas which neither ou/ns nor operates 
natural gas transmission OF distribution facilities within 
the state; or a person supplying liquefied petroleum 
gas, in either liquid or gaseous form, irrespective of the 
method of distribcltion or delivery, or owning or operat- 
ing facilities beyond the Outlet  of a meter through which 
natural gas is supplied for compression and delivery 
into motor vehicle fuel tanks or other transportation 
containers, unless such person also supplies electricity 
or rnanufactcired or nztural ps. 

li E I ec t ri c 11 t i  I i t y" means any m ci ni ci pal electric 
utility, investor-owned electric utility, or rural electric 
cooperative which owns, maintains, or operates an 
electric generation, transmission, or distribution system 
within the state. 

(3) 'Commission" mzms the Florida Public Service 
Commission, 
e3-35: 5 2, ~ h .  81 -318: $5  I ,  Z O , ~ .  ci. 89.292; 4. ctl. 91-429; s 14. CII. gz.za.1. 

(2) 

Hislory.--5. 2, ch. 26545, 1951; s 3, ch. 76.168. s 1,  ch. 77-43?; 2s. 2,  16. ch 

366.03 General duties of public utility.-Each pub- 
lic utility shall furnish to each person applying therefor 
reasonably sufficient, adsquate, and efficient service 
upon terms as required by the commission. No public 
utility shall be required to furnish electricity or gas for 
resale except that a public utility may be required to fur-  
nish gas for containerized resale. All rates and charges 
niade, demanded, or received by any public utility for 
any service rendered, or to be rendered by it ,  and each 
rule and regulation of such public utility, shall be faif 
and reasonable. No public utility shall make or give any 
undue or unreasonable preference or advantage to any 
person or locality, or subject the same to any undue O r  
unreasonable prejudice or disadvantage in  any 
rypect .  

Hlstory.-s. 3. ch. Z i j . : j .  1951, s 3. ch 7&1';3, s 1, ci:. 77.457; s .  16. Ch. 
EC35; s. 2. ch. 01-319; S; 1 .  15. ch. € 2 . 2 5 ~  ss.20,22, c? E3.292, s 4, ch. gl-d'-G 
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366,031 
television prohibited; penalties.-- 

( 1 )  As used in this section, the term: 
(a) “Affiliate,” when used in relation to any person, 

nlcans another person who owns or controls, is owned 
or controlled by, or is under common ownership or con- 
fro1 with, S L I C ~  person. 

(b) “Cable service” means: 
I. The one-way transmission to subscribers of 

video programming or any other programming service; 
2nd 

2. Subscriber interaction, if any, which is required 
for the selection of such video programming or other 
programming se mice. 

“Cable system” means a facility, consisting of a 
set of closed transmission paths and associated signal 
gcncration, reception, and control equipment that is 
d3sicJiicd to provide cable servic-c. which includes video 
p:ocJrarxrnii-!g and Lvhich is providt?d to rncrltiple s u b -  
scribers within a con\munity, but such term docs not 
include: 

1. A facility that serves only to retransmit the tele- 
vision signals of cnC or inore television broadcast sta- 
tioris; 
2. A facility that swves only subscribcrs in one or 

IXXC ni u I tip le- u n i t ciw c 1 li ncJs 11 nde r co mmon own e r -  
ship, coritrol, or manayemerli, iiniess such facility or 
facilities uses any public right-of-way; 

A facility of a comrngn carrier, except that such 
facility shall be  considered a cable system lo the extent 
such facility is used in the ti,ansmission of video pro- 
gramming directly to subscribers; or 

Any facilities of any electric utility used solely for 
0 p e rat i rig its e! c‘c t ric titi! i t y s y s t e ms . 

“Vidno programri~iny” means programming pro- 
vided by or generally considered comparable to pro- 
gramming provided by a tclevision broadcast station or 
cable systen-i. 

No electric utility shall make or give any prefer- 
ence or advantzgi, to any person as an accomrnoch- 
tion or inducement to that person to contract with or 
take the services of any entity which is an affiliate of 
such e lx t r i c  utility and which entity provides video pro- 
gramming to porsorls within all or any part of the ser- 
vice area of such electric utility. 

No electric utility shall make or give any preftir- 
ence or advantage over any entity i:hich is not an afiili- 
2!o of such electric utility, and which entity provides 
~ i d z o  prograrrirniny to pers?ns within all or any part of 
tha service area of such electric utility, to any entity 
Vihich is an c?fiiliatc of such ekctric utility and which 
Entity providss video prograrnmir-ig to persons within all 
or any pait of  the servisc arza of such electric utility. 

Upon a finding by a. cou:t of competent jurisdic- 
tion that either eny electric utility or its affiliate providing 
video progr,irnrnincj services wiG1ill all O F  arty part of tIie 
service area of ths electric utility has violated the provi- 
sions of  this section, the court: 

May av:;ircl actiral dar-narjes 13 any other entity 
not an aff111;1!~2 of the elccttic utiiity providing video pro- 
g;;?rmiiing scrvicc‘s to persons within all or any part of 
the sen/icz ~irc!a of  tito electric utility, and may grant 
1rij:irictive it,l i2f. 

Definitions; preference relating to  cable 

(c) 

3. 

4. 

(d) 

(2) 

(3 )  

(4) 

(a) 

(b) Shall awaid costs of any action, together with 
reasonable attorney’s fees, to the prevailing party. 

H i S t D f y . - S  4 .  Ch 87-266. S 22, ch e9.232. S 4 C h  91-425 

366.04 Jurisdiction of cornmission,-- 
(1) In addition to its existing functions, the commis- 

sion shall have jurisdiction to regulate and supervise 
each public utility with respect to its rates and service; 
assumption by i t  of liabilities or obligations as guaran- 
tor, endorser, or surety; and the i s s u a n c e  and sal2 of its 
securities, except a seccrrity which is a note or draft 
maturing not mor? than 1 year after the date of such 
issuance and sale and aggregating (togsther with all 
other then-outstanding notes and drafts of a maturity of 
I year or less on which such  public utility is liable) not 
more than 5 percent of the par value of the other securi- 
ties of \he public utility then outstanding. In the case of 
securities having no par value, the par value for the pur- 
pose of this section shall be the fair market value as of 
the date of issue. The cornmission, upon application by 
a pubtic utility, may authorize the utility to issue and sell 
securities of one or more offerings, or of one or more 
types, over a period of up to 1’2 months; or, i f  the securi- 
ties are notes or drafts rnaturing not more than 1 year 
after the date of issuance and sale, ttic conmission, 
upon such application, may autnorizz the utility to issue 
and sell such securities over a period of up to 24 
months.  The commission may take final action to grant 
an application by a public utility to issue and sell sscuri- 
ties or to assume liabilities or obligations after having 
given notice in thz  Florida Administrative Weekly pub- 
lished at least 7 days in advance of final agency action. 
In taking final action on such applicatioi-1, the commis- 
sion may deny authorization for the  issuance of sale Of  
a security or assumption of a Ilabillty or obligation if t he  
security, liability, or obligation is for nonutility purposes; 
and shall deny authorization far the issuance or sale of 
a s q u r i t y  or asslimption of a liability or obligation if the 
financial viabi l i ty  of t h e  public utility is  adversely 
affected such that the public utility’s ability to provide 
reasonable seivice at reasonable rates is jeopardized. 
Securities issued by a public utility or liabilities or obli- 
gations assumed by a public utility as guarantor, 
endorser, or surety p u r s u a n t  to an ordcr of the commis- 
sion, which order is cei.tifii3d by thrL! clzrk of the commis- 
sion and which order approves or authorizes the issu- 
ance and sale of such securities or the assumption of 
such liabilities or obligations, shall not be invalidated by 
a modification, repeal, or arnendrnent to that order or by 
a suppiemcntal order; however, the commission’s 
approval of the issuarice of secuiiti2s or the assump- 
tion of liabilities or obligations shall cons:itute approval 
only as to t k  legality of the k s u ~  or asscrr-i-iption, and 
in no way shzll it tic considered conmission approval 
of the rates, S C N ~ C C ,  accoiints, valuation, estirnates, or 
dcteminatio:rs of cust or any r>:her sush matter. The 
jurisdiction conferred upon the corT-mission shall be 
exclusive and superior to that of all other boards, agen- 
ci e s , po l i  t ica 1 s 1.1 5 d i L’ i s i ci [I s , ni {I n i c i p a l i ti e s , t owns, vi I -  
lagcs, or coiir)t:es, and, in car,e uf co:lflict therewith, all 
lawful acts, ordcrs, rules, and rcgu!ations of the com- 
mission shall i r n  each instance prt-vail. 

i 
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(2) in the exercise of its jurisdiction, the commis- 
sion shall have power over electric utilities for the . .  fol- 
lowing purposes: 

(a) To prescribe uniform ,systems and classifica- 
tions of accounts. 

(b) To prescribe a rate structure for all electric.utili- 
ties. 

(c) T o  require electric power conservation and reli- 
ability within a coordinated grid, for operational as well 
as emergency purposes. 

(d) To approve territorial agreements between and 
among rural electric cooperatives, municipal electric 
utilities, and other electric utilities under its jurisdiction. 
However, nothing in this chapter shall be construed to 
alter existing territorial agreements as between the par- 
ties to such agreements. 

(e) To resolve, upon petition of a utility or on its own 
motion, any territorial dispute involving service areas 
between and among rural electric cooperatives, munic- 
ipal electric utilities, and other electric utilities under its 
jurisdiction. In resolving territorial disputes, the com- 
mission may consider, but not be limited to consider- 
ation of, the ability of the utilities to expand services 
within their own capabilities and the nature of the area 
involved, including population, the degree of urbaniza- 
tion of the area, its proximity to other urban areas, and 
the present and reasonably foreseeable future require- 
ments of the area for other utility services. 

To prescribe and require t he  filing of periodic 
repurts and other data ar; may bt3 reasonably available 
and as necessary to exercise its jurisdiction hereunder. 

No provision of this chapter shall be construed or 
applied to impede, prevent, or prohibit any municipally 
owned electric utility system from distributing at retail 
electrical energy within its corporate limits, as such cor- 
porate limits exist on July 7 ,  1974; however, existing 
territorial agreements shall not be altered O i  abridged 
he re by. 

(3) In the exercise of its jurisdiction, the commis- 
sion shall have the authority over natural gas utilities for 
t he  following purposes: 

(a} To approve territorial agreements between and 
among natural gas utilities. However, nothing in this 
chapter shall be construed to alter existing territorial 
agreements between the partks to soch agreements. 

(b) To resolve, upon petition of a utility or on its own 
motion, any territorial dispute involving service areas 
between and among natural gas utilities. In resolving 
territorial disputes, the commission may consider, but 
not be limited to consideration of, t he  ability of the utili- 
ties to expand services within their own capabilities and 
the nature of the area involved, including population, 
the degree of urbanization of the area, its proximity to 
other urban areas, and the present and reasonably 
foreseeable future requirements of tlx? area for other 
LI tility services. 

For purposes of this subsection, "natural gas 
utility" means any utility which supplies natural gas or 
manufactured gas or liquefied gas with air admixture, or 
similar gaseous substance by pipeline, to or for the 
public and includes gas public utilities, gas districts, 
and natural gas utilities or municipalities or agencies 
thereof. 

, . .  

, .  

( f )  

(c)  

(4) Any customer shall be given an opportunity to 
present oral or written communications in commission 
proceedings to approve territorial agreements or 
resolve territorial disputes. I f  the commission proposes 
to consider such material, then all parties shall be given 
an opportunity to cross-examine or challenge or rebut 
it. Any substantially affected customer shall have the 
right to intervene in such proceedings. 

(5) The commission shall further have jurisdiction 
over the planning, development, and maintenance of a 
coordinated electric power grid throughout Florida to 
assure an adequaie and reliable source of energy for 
operational and emergency purposes in Florida and the 
avoidance of further uneconomic duplication of genera. 
tion, transmission, and distribution facilities. 

(6) The commission shall further have exclusive 
jurisdiction to prescribe and enforce safety standards 
for transmission and distribution facilities of all public 
e I ec t ric uti I i t i  e s , c o o p 2 rat i ves o r g ani z e d u nd e r the 
Rural Electric Cooperative Law, and electric utilities 
owned and operated by municipalities. In adopting 
safety standards, the commission shall: 

(a) Adopt the 1984 edition of the National Electrical 
Safety Code (ANSt C2) as initial standards; and 

(b) Adopt, after review, any new edition of the 
National Electrical Safzty Code (ANSI C2). 
The standards prescribzd by the current 1984 edition of 
the National Electrical Safety Code (ANSI C2) shall 
constitute acceptable and adequate requirements for 
the protection of the sdety of the public, and compli- 
ance with the minimum recpirt3ments of that code shall 
constitute good engineering practice by the utilities. 
The administrative authxiiy referred to in the 1984 edi- 
tion of the National Elecirical Safety Cod-? is the com- 
mission. Howevzr, nothing herein shall be construed as 
superseding, repzalina, or amending the provisions a[ 
s .  4,O3.523( 1) and (1 0). 

History.-s. 4 ,  ch. i S 5 . : 5 ,  t 2 5 1 ;  E. 1,  ch. €3.259; s .  1, ct;. 63-249; s. 1. CF, 
65-52; s. 1. Ch. 74-195, s .  3. c:. 7:.108; s. 1, ch. 7!-#:57; 5s. 3.  16, ch. 83-35, 5 
2, ch. 01-318, 5 .  4 ,  Ch C5-173. 5;  2. 20, 22, ch 83-292; 5. 50. Ch. 90-331 ~ S 4 ,  ch 
91-4'29, S. 13, ch. 95-li5.  

366.041 Rate fixing; adequacy of facilities as crite. 
rion.- 

(1) In fixing the just, reasonabiz, and compensatoq 
rates, charges, fares, tolls, or renlafs to be observe( 
and charged for servicz within the state by any and all 
public utilities under i:s jurisdiction, t he  commission is  
authorized to give coosideration, among other things, 
to the efficiency, suffici?ncy, and adequacy of t he  facili. 
ties provided and the services rendered; the  cost 01 
providing such service and the value of such service tc  
t he  public; the abi!ity of the utility to improve such ser. 
vice and facilities; and energy conservation and the 
efficient use of aliernative energy resources; provided 
that no public utility shall be denied a reasonable raie 
of return upon its rate base in any order entered pursu- 
ant to such proceedings. In its consideration thereof,  
the commission shall have authority, and  i t  shall be th? 
commission's duty, to hear service complaints, i f  an)', 
that rnay be presented by subscribers and t h e  pciblic 
during any proceedinGs involving such rates, charges, 
fares, tolls, or rsntais; hobvzver, no service comptaints 

1496 



Ch. 366 PUBLIC UTILITIES 

lic utility may bring the records back into the state for 
review. 

History.-s. 5 ,  ch. 26545, 1951: s 2, ch. 74.196, s.  3, ch. 76-168; s. 1 .  ch. 
77-457; $. 53. ch. 70-95; ss. 5. 16. ch. 80-35. s. 1. ch. 81-131. S. 2. ch. 81.318; ss. 
4. 20. 22. ch. 89-292; S. 51, Ch. 90-331; S. 4, ch. 9 t - 4 2 9 , S  3, Ch. 93-35; S. 552, Ch. 
95-140: S. 72. ch. 98-200. 

366.051 Cogeneration; small  power production; 
commission jurisdiction.-Electricity produced by 
cogeneration and small power production is of benefit 
to the public when included as part of the total energy 
supply of the entire electric grid of the state or con- 
sumed by a cogenerator or small power producer. The 

. electric utility in whose service area a cogenerator or 
small power producer is located shall purchase, in 
accordance with applicable law, all electricity offered 
for sale by such cogenerator or small power producer; 
or the cogenerator or small power producer may sell 
such ekctricity to any other electric utility in the state. 
The commission shall establish guidelines relating to 
the purchase of pawa or energy by public utilities from 
cogenerators or small power producers and may set 

-@Ies at which a public utility must purchase power or 
energy from a cogenerator or small power producer. In 
fixing rates for power purchased by public utilities from 
cogenerators or .small power producers, the commis- 
sion shall authorize a rate equal to the purchasing utili- 
ty's full avoided costs. A utility's "full avoided costs" are 
the incremental costs to the utility of the electric energy 
or capacity, or both, which, but for the purchase from 
cogenerators or small power producers, such utility 
would generate itseH or purchase from another source. 
The commission may use a statewid2 avoided unit 
when setting full avoided capacity costs. I f  t he  
cogenerator or sinall power producer provides acle- 
quate security, based on its financial stability, and no 
costs in excess of f u l l  avoided costs are likely to be 
incurred by t he  electric utility over t he  term during which 
electricity is to be provided, the cornmission shall 
authorize t h e  levelization of payments and the elimina- 
tion of discounts due to risk factors in determining the 
rates. Public utilities shall provide transmission or distri- 
bution service to enable a retail cirstonicr to transmit 
electrical power generated by the customer at one loca- 
tion to the customer's facilities at another location, i f  the 
commission finds that the provision of this service, and 
the charges, terms, and other conditions associated 
with the provision of this service, are not likely to result 
in higher cost electric service to the ~itilify's general 
body of retail and wholesale customers or adversely 
affect the adequacy or reliability of electric service to all 
customers. Notwithstanding any otticr provision of law, 
power generated by the customer and provided by the 
utility to the customers' facility at another location is 
subject to the gross receipts tax imposed under s. 
203.01 and the iise tax imposed under s. 212.06. Such 
taxes shall apply at the time the power is provided at 
such other location and shall be based upon the  cost 
price of such power as provided in s ,  212.06(1)(b). 

History.--::. 5 ,  22, ch 09-292: s. I .  ch. 91-.;29. 

366.055 
reserves.- 

Availability of, and payment for, energy 

(1) Energy reserves of all utilities in the Floridd 
energy grid shall be availabls at all times to ensure that 
grid reliability and integrity are maintained. The coq. 
mission is authorized to take such action as is neces- 
sary to assure compliance. However, prior commit* 
ments as to energy use: 

(a) In interstate commerce, as approved by 
Federal Energy Regulatory Commission; 

(b) Between one electric utility and another, which 
have been approved by the Federal Energy Regulatory 
Commission; or 

Between an electric utility which is a part of the 
energy grid created herein and another energy grid 

(c) 

shall not be abridged or altered except during an 
energy emergency as declared by the Governor and 
Cabinst. 

(2)(a) When t he  energy produced by one electric 
utility is transferred to another or others through the 
energy grid arid under the powers granted by this sec- 
tion, the commission shall direct the appropriate recipi- 
ent utility or utilities to reimburse the producing utility in 
accordance with the latest wholesale electric rates 
approved for the producing utility by the Federal 
Energy Regulatory Commission for such purposes. 

Any utility which provides a portion of those 
transmission facilities involved in the transfer of energy 
from a producing utility to a recipient utility or utilitics 
shall be entitled to receive an appropriate reimburse. 
ment commensurate with the transmission facilities 
and services provided. However, no utility shalt bE 
required io  sell purchased power to a recipient utility 01 

utilities ai a rate lower than the rate at which thr? poviei 
is purchased from a producing uti!ity. 

To assiire efficient and reliable operation of i 
state energy grid, the commission shall have the power 
lo require any electric utility to transmit electrical energy 
over its transmission lines from one utility to another or 
as a part of the total energy supply of the entire grid, 
subject to the provisions hereof. 

(b) 

(3)  

History.--5. 3. ch. 74.195;s. 3, ch,. 75-161, s 1, ch. 77-157; ss. 6. 1'3. c:: 80.35, 
S .  2 ,  ch. 81-310; S S .  20, 22. Ch. E?-232; S. 4 ,  Ch. 91-429. 

366.06 Rates; procpdure for fixing and changing. 
(1) A public utility shall not, directly or indirectly, 

charge or receive any rate not on file with the commis- 
sion for the particular class of service involved, and nc 
change shall be made in any  schedule, All applications 
for changes in rates shall be made to t he  commiSSior 
in writing under rules and regulations prescribed, anc 
the commission shall have the authority to deterrniflc 
and fix fair, just, and reasonable rates that may bE 
requested, demanded, charged, or collected by an1 
pllblic utility for its service. The commission shall iilVeS. 
tigate and determine the actual legitimate costs of the 
property of each utility company, actually used 
Useful in the public servictl, and shall keep a C W e n '  
record of th-2 net investment of each public utility' Con' 
pany in such property which value, as determined bl 
the commission, shall be used for ratemaking purpose' 
and shall b e  the money honestly and prudcn!'] 
invested by the public utility company in such proPeflJ 
used and useful in sep./ing the public, lass aW'JaC 
depreciation, and shall not include any goodl:/ill '' 
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ping-concern value or franchise value in excess of 
Fgyn ien t  made therefor. In fixing fair, just, and reason- 
z b k  ratzs for each customer class, the commission 
shall, to the extent practicable, consider the cost of pro- 
!;iding service to the class, as well as the rate history, 
1:aIue of service, and experience of the public utility; the 
consumption and load characteristics of the various 
classes of customers; and public acceptance of rate 
s t r u c t 11 i t3  s . 

Whenzver the conmission finds, upon reqiicst 
made or upon its own motion, that the rates demancfed, 
charged, O F  collscled by any public utility for public util- 
ity service, or that the rules,regulations, or practices of 
any public utility affecting such rates, are unjust, iinrea- 
sonablc, unjustly discriminatory, or in violation of law; 
that such rats5 are insufficient to yield reasonable corn- 
pensation for the services rend2red; that such rates 
yield cxcessive cornpensation for sewices rendered; or 
ttmt such service is inadequate or cannot be obtained, 
the commission shall order and hold a public hearing, 
giving notice to thtl public and to the public utility, and 
sh,ill thereafter detsrmine just and reasonable ratcs to 
bc thereafter ctiarcpd for such seivicc and prorndgak 
rules and reg~i~itiuils affecting equipment, facilities, 
acid service to be titcreafter installed, furnishccl, and 
used. 

(3) Pending a final order by the commission in any 
rate proceeding under this section, the comrnission 
may withhold consent to the operation of all or any por- 
tion of the nei.1 rate schedules, dcliveririg to the utility 
rccluesting such increase, within 60 days, a reason or 
written statement of good cc?cIse for v~itt-~holcliny its con- 
sent. Such consent shall not be withheld for a period 
13iicjcr than 0 riinitths from the date of filing the new 
schedutzs. The neri rates or any portion riot conserlted 
to shall go into effxt uncisr  bond 01 corporate undertc?k- 
ing at the end of such period, but the comrriission shall, 
by order, require such public utility to keep accurate 
account in detail of all amounts received by reason of 
such increas2, specifying by whom and in whose behalf 
such amourits w e r e  paid a n d ,  upon completion of hear- 
ing and final ciecision in such proceeding, shall by fur -  
ther ordcr rcqiiire such public utility to refund with inter- 
est at a fair rate, to be deterrnincd by the commission 
in si,u3) rnanner as i t  rnay dirftct, such portion of t i  le 
incrzased rate or chargc as  by its decision shall be 
found not justified. Any portion of such refund not thus 
refunckd to patrons or customers of the public utility 
shall be refund& or disposed of by the public utility as 
thc cornniission may direct; hol$:cver, no such funds 
shall accrue to t h e  benefit of the public utility. The  con\- 
mission stti41 take final cuinirnissioc action in the docket 
and eriter its final order within 12 montl~s of the corn- 
mcncerncnt date for final agency action. As  cisvd in this 
s115 s oc t i $3 (1, t ii e "corn ii? ence in e n t d at e f o 1 f i n a1 acj e ii cy 
action" means the date upon which it has been dcter- 
mined by thc con1;nissiorl or its designee that the utility 
has filed ivith the clci k the minirnurr\ filing rcquirenicnts 
iil; cstabllshed by rule of t h e  cotiiriiission. Within 30 
d n h ~ ,  after receipt of the application, rate rcqiics!, or- 
CIt t l2r  L';I ;:ten clxur-rwnt  for v/hich the corl~rllcrlccri~erlt 
date for final agency actirJn is to bo cstnblist~ed, thc 
COincliisl;ior? or it:; clcsiyirce shall eitjrcr detcrcllinc II t i f  

(2) 

commencement date for final agency action or issue a 
statement of deficiencies to the applicant, specifically 
listing why said applicanl h x  failed to m w t  t h e  mini- 
inurn filing requirements. Such statement of dcficien- 
cies shall be binding upon the commission to the extent 
that, once the  deficicncies in the statement are satis- 
fied, the commencement date for final agency action 
shall be promptly established as provided herein. 
Thereafter, within I5 days after the applicant indicates 
to the  commission that i t  believes that it has met the 
minimum filing rzyuirsnents, the commission or its 
designee shall either determine the comm-?ncemE?nt 
date for final agency action or specifically enumerate in 
writing why the requirements have not b e n  met, in 
which case this procedure shall be repeated until the 
commencement date for final agency action is estab- 
lished. When the commission initiates a proceeding, 
the commencement date for final agency action shall 
be the dztc ~ ipon  which tht? order initiatiiq the proceed- 
ing is issued. 

A natural gas utility or it public cizctric utiiity 
whose annual sales to cnd-use ccistonie;~ arnourjt to 
less than 500 gigawatt hours may specifically request 
the commission to pimc:ss its ptiiion for rate relief 
using the  agency's pro;?osed agency action procedure, 
as prescribed by corncnission ruis. The commission 
shall enter its vote on the proposed agency action 
within 5 months of the coi-rvnenceinei?t date for final 
agency action. I i  the commission's proposed action is 
protested, t h e  final dccisicln must b e  rznriared by the 
commission within 8 months of the dai? the protest is 
fried. At t he  expiration of 5 months follox'ing the com- 
mencement d a t e  for final agency action, if the commis- 
sion has riot taken action or i f  the commission's action 
is protested by a party other than the cr:iiity, the utility 
rnay place its requested rates into effect under bond, 
escrow, or corporate undertaking Subject to refund, 
upon notice to the commission and upon filing-the 
appropriate tariffs. The utility must kezp accurate rec- 
ords of amounts received as provid-23 by subsection 
(3) .  
77 .457 .  ss. 7. 16. c h  E:-35. 5 2. ch. e \ . g re ;  s S  a. ~ 7 ,  ;??. c!) .  e9-297; s. 4. ch. 

(4) 

Hislory.--5 6 ,  ch. 20545. 1951; s. 4 ,  ch 74-195. s 3. C'l. 76.160; S .  1 ,  Ch. 

91-22'3: s 5. ch. 93-35: s 5 ,  c! ) .  $5.328. 

3 66.07 Rate s ; a d  j ci s t me n t.---VJh 2 never the com- 
mission, after public \?caring either upcln its own motion 
or upon complaint, shall find the rates, rsntals, charges 
or classifications, or any of them, proposed, 
dernzridcd, observed, charged or colie3ed by any pub- 
lic utility for an;/ service, or in connection therewith, or 
the  rcii 2 s , r zg 11 I st ions, meaw re 171 ent s , practices or con- 
tiacts, or any of thsm, relating thereto, are unjust ,  
unreasonable, insufflcinnt, excessiv;, or iinjustly dis- 
criminatory or preferential, or in an)n*,ise in violation of 
law, or any serv ice is inadeylJZt2 or cannot be 
obtained, the conmission shall dzte:il.rii1e and by order 
fix the fair and reasonable rates, rentals, charges or 
classifica!ions, and reasonable ruks,  regulations, mea- 
siirernents, practiccs, contracts or service, to be 
imposed, observed, furnished or foIiJived in the future. 

History: s I ,  c , 1951, 5 2.: CtI E 7  '5 s 75-1rja: S. I .  cfi. 
c!1 G t - 3 1 8 , s s  9,'2>,:,: ~ ' 1  
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i Ch. 366 PUBLIC UTILITIES F.S. 2003 

366.071 Interim rates; procedure.- consistent with those which were used in the most 
(1) The commission may, during any proceeding 

for a change of rates, upon its own motion, or upon peti- 
tion from any party, or by a tariff filing of a public utility, 
authorize the  collection of interim rates until the effec- 
tive date of the final order. Such  interim rates may be 
based upon a test period different from the  test period 
used in the request for permanent rate relief. To estab- 
lish a prima facie entitlement for interim relief, the com- 
mission, the petitioning party, or the public utility shall 
demonstrate that the public utility is earning outside the 
range of reasonableness on rate of return calculated in 
accordance with subsection (5). 

In a proceeding for an interim increase in 
rates, the  commission shall authorize, within 60 days of 
the filing for such relief, the collection of rates sufficient 
to earn the minimum of the range of rate of return calcu- 
lated in accordance with subparagraph (5)(6)2. The dif- 
ference between the interim rates and the previously 
authorized rates shall be collected under band or cor- 
porate undertaking subject to refund with interest at a 
rat&‘.ordered by the commission. 

In a proceeding for an interim decrease in rates, 
the commission shall authorize, within 60 days of the fil- 
ing for such relief, the continued collection of the previ- 
ocrsly authorized rates; however, revenues collected 
cinder those rates sufficient to reduce the achieved rate 
of return to the maximum of the range of rate of return 
calculated in accordance with subparagraph (5)(b)2. 
shall be placed under bond or corporate undertaking 
subject to refund with interest at a rate ordered by the 
commission. 

The commission shall determine whether a cor- 
porate undartaking may be filed,in lieu of the bond. 

In yraniing such relief, the cornmission may, in 
an expedited hearing but within 60 days of the com- 
mencement of the proceeding, upon petition or upon its 
own motion, preclude the recovery of any extraordinary 
or imprudently incurred expenditures or, for good 
cause shown, increase the amount of the bond or cor- 
porate undertaking. 

Any refund ordered by the cornmission shall be 
calculated to redrice the rate of return of the public util- 
ity during the pendency of the proceeding to the Sam? 
level within the range of the newly authorized rate of 
return which is found fair and reasonable on a prospec- 
tive basis, but the refund shall not be in excess of the 
amount of the revenues collected subject to refund and 
in accordance with paragraph (2)(6). In addition, the 
commission may require interest on the refund at a rate 
estab!ished by the commission. 

In setting interim rates or setting revenues 
subject to refund, the commission shall determine t he  
revenue clcfici2ncy or excess by calculating the differ- 
ence between the achieved rate of return of a public 
utility and its required rate of return applied to an aver- 
age investment rate base or an end-of-period invest- 
ment rate base. 

For purposes of this subsection: 
“Achieved rate of return” rn6ans the rate of 

return earned by the public utility for the most reccnt 
12-month period. The achieved rate of return shall be 
calculated by applying appropriate adjustments 

(2)(a) 

(b) 

(c) 

(3 )  

(4) 

(5>(a) 

(b) 
1 ,  

recent individual rate proceeding of the public utility 
and annualizing any rate changes occurring during 
such period. 

“Required rate of return” shall be calculated as 
the weighted average cost of capital for the most recent 
12-month period, using the last authorized rate of 
return on equity of the public utility, the current embed- 
ded cost of fixed-rate capital, the actuat cost of short. 
term debt, the actual cost of variable-cost debt, and the 
actual cost of other sources of capital which were used 
in t he  last individual rate proceeding of the public utility. 

In a proceeding for an interim increase, the term 
“last authorized rate of return on equity” used in 
subparagraph 2. means the minimum of the range of 
the last authorized rate of return on equity established 
in the most recent individual rate proceeding of the pub- 
lic utility. In a proceeding for an interim decrease, the 
term “last authorized rat2 of return on equity” used in 
subparagraph 2. means the maximum of the range of 
the last authorized rate of return on equity established 
in the most recent individual rate proceeding of the pub- 
lic utility. The last authorized return on equity for pur- 
poses of this subsection shall be established only: in 
the most recent rate case of the utility; in a limited 
scope proceeding for the individual utility; or by volun- 
tary stipulation of the uti!ity approved by the commis- 
sion. 

2. 

3. 

History.-s. 8. th 85-35  5.  2. ch 81-318, ss. 3. 15, ch. 82.25, ss.  20, 22, ch. 
89.392: S. 4 ,  ch. 91-429: s .  6. ch. 53-35; s 6,  ch. 95.328. 

366.072 Rate adjustment orders.-Any order 
issued by the commission adjusting general increases 
or reductions of the rates of an electric or gas company 
shall be reduced to wri:ing including any dissenting or 
concurring opinions within 20 days of the official vote of 
the commission. Within said 20 days, the commission 
shall also mail a copy of the order to the clerk of the cir- 
cuit court of each county in which customers are served 
ivho are affected by the rate adjustment, which copy 
shall be kept on file a n d  made available to the public. 
The commission shall notify all parties of record in the 
proceeding of the date of such mailing. Such an order 
shall not be considered rendered for purposes of 
appeal, rehearing, or judicial review until the date the 
copies are mailed as required by this section. This pro- 
vision shall not delay the effective date of the order. 
Such an order shall be considered rendered on the 
date of the official vote for the purposes of s. 366.06(3). 

Hjstory.-s. I ,  ch. 78-137; S. IO, c i .  eo-35. S .  2. ch. 81.310, s s  10. 20, 22, ch. 
~3.292. S. 4. ch. 91-429 

366.07 5 Ex p e r i menta I and t ra n sit i o na I rates.- 
(1)  The  commission is authorized to approve rates 

on an experimental or transitional basis for any public 
utility to encourage energy conservation or to encour- 
age efficiency. The application of such ratss may be for 
limited geographic areas and for a limited period. 

(2) The commission is authorized to approve the 
geographic area used in testing experimental rates and 
shall specify in the order setting those rates the area 
affected. The commission may extend the period dpS- 
ignated for the test if it determines that further testing 1s 
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25 FL ADC 25-6.109 
Rule 25-6.109, F.A.C. 
Fla, Adrnin. Code Ann. r. 25-6.109 

c I 

FLORIDA ADMINTSTRATM CODE 
ANNOTATED 

TITLE 25, PUBLIC SERVICE COltl[MISSION 
CHAPTER 25-6. ELECTRIC SERVICE BY 

ELECTRIC PUBLIC UTILITIES 
PART VI. CUSTOMER RELATIONS 

Current through May I ,  2004 

25-6.109. Refunds. 

(1) Applicability. With the exception of deposit 
refunds and refunds associated with adjustment 
factors, all refunds q'rdered by tlie Commission shall 
be made in accordahce with tlje provisions of this 
Rule, unless othenvise ordered by the Cornmission. 

(2) Timing of Refunds. Refunds must be made 
within ninety (90) $ays of the Commission's order 
unless a different Qhie frame is prescribed by the 
Commission. Unless: a stay has been requested in 
writing and granted by the Cornmission, a motion for 
recorisidcration of an order requiring a refund will 
not delay the timirig of the refund. In  the event that a 
stay is gmnted pending reconsideration, the timing of 
tlic refrind shall commence from the date of the order 
disposing of any motion for reconsideration. This 
nile does not authorize any motion for 
reconsideration not othenvise authorized by Chapter 
25-22, Florida Administrative Code. 

(3) Basis of Reiiind. Where thc refund is die result of 
a specific rate ciiange, including interim rate 
increases and the refund can be computed on a per 
customer basis, that '\vi11 be the basis of the refund. In  
such cases, refunds may by made by either 
recalculating the affected ciisfoiiier's bill or by 
applying an appropriate refund factor to the 
consumption used by' the customer during the rehnd 
period. However, where the refund is not related to 
specific rate changes, such as a refund for 
overeamings, the refund shall be nude to customers 
of record as of a date specified by the Cornmission. 
In such case, refiinds shall be madc on the basis o f  
consumption. Per customer refund refers to a rehnd 
to et e r y  customer receiving service during tlie refund 
pcriod. Customcr of record refiind refers to a refund 
to e\.ery customer receiving senkc  as of a date 
specified by the Commission. 

(4) Interest. 

(a) In the case of refunds which the Comniission 
orders to be made with interest, the average monthly 
interest rate until the refrind is posted to the 
cu.sto[ner's account shall be based on the thirty (30) 
day cornniercial paper rate for high grade, unsecured 
notes sold through dealers by major corporations in 
niultiples of $1,000 as regularly published in thc Wall 
Street Journal. 

(b) This average monthly interest rate shall be 
ccilcuhted for each month of thc refund pcriod: 

1. By adding the published interest rate ~ I I  effect for 
the last business day of the month prior to each 
month of the refund period and the published rate in 
effcct for the last business day of each month of the 
refund period divided by twenty-four (24) to obtain 
the average monthly interest rate; 

2. The average monthly intcrcst rate for the month 
prior to distribution shall bc the same as the iast 
calculated average rnon thly interest rate. 

(c) The average monthly interest rate shall be applied 
to the sum of the previous iiionth's ending balance 
(including monthly interest accruals) and the current 
Iiionth's ending balance divided by two (2) to 
accomplish a compounding effect. 

(d) Interest Mu1 tiplicr. When thc refund is computed 
for each customer, an interest multiplier may be 
applied against thc amount of each customer's refund 
in lieu of a inoritlily calculation of the interest for 
each customer. The interest inultiplicr shall be 
calculated by dividing the total amount refundable to 
all custarners, iricluding interest, by the total amount 
of the refund, excluding interest. For the purpose of 
calculating the interest multiplicr, thc utility may, 
upon approval by the Comrttission, cstimate the 
inon tlily refrindable aiiioiin t, 

(e) Cortmission staff shall proside applicable 
interest rate figurcs and assistance in  calculations 
undcr this Rule upon request of the affected utility. 

( 5 )  Method of Refiind Distribution. For tho* 
custotiiers still on the system, a credit shall be made 
OII the bill. I n  the event the refimd is for a greater 
amount than the bill, the remainder of the credit shall 
be carried fonvard until the refund is conipleled. If 

I Copr. 0 West 2004 No Clairri to Orig. U.S. Govt. Works 



25 FL ADC 25-6. lo? ' 

Rule 254.109, F.A.C. 
Fla. Admin. Code Ann. r. 254.109 

the customer so requests, a check for m y  negative 
balance must be sent to the customer within ten (10) 
days of the request. 

For customers entitled to a refund but no longer on 
the system, the company shall mail a refund check to 
the last known billing address except that no refund 
for less than $1 .OO M i l l  be made to these customers. 

Page 2 
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(6) Sccurity for Money Collected Subject to Rehnd .  
In the case of money being collected subject to 
refund, the money shall be secured by a bond unless 
the Commission specifically authorizes some other 
type of security such as placing the money in escrow, 
approving a corporate undertaking, or providing a 
letter of credit. The Commission may require the 
coinpany to proyidd a report by the 10th of each 
month indicating the morithly and total amount of 
money subject to fcfund as of the end of the 
preceding month. The report sh@l also indicate the 
status of whatever security is beihg used to guarantee 
repaytirent of the money. 

(7) Refund Reports. During the processing of the 
refund, rtiontlily reports on the status of the refund 
shall be made by the 10th of the following montli. In 
addition, a preliminary report shall be made witllin 
thirty (30) days after the date the rehund is completed 
and agairi 90 days thereafter. A final report shall be 
made d t e r  alj admi&trative aspects of the refund are 
completed. The atfove reports shall specify the 
following: I t  

(a) The aniount of +money to be refunded and how 
that amount was coriiputed; 

h 

i 
(b) The amount of money actually refunded; 

(c) The amount of aiiy unclaimed refiinds; and 

(d) The status of any uticfaimed amounts. 

(8) With tlic last report under subsection (7) of this 
Rulc, the coinpany shall suggest a iirethod for 
disposiug of any uriclaimcd amounts. The 
Comrnission shall then order a method of disposing 
of tlic uriclainied funds. 

I ,  

I 
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Ch. 687 F.S. 2003 !NTEREST AND USURY; LENDlNG PRACTICES 

CHAPTER 687 

INTEREST AND USURY; LENDING PRACTICES 

687.01 
687.02 
687.03 

687,0303 
687.0304 
687.03 1 
687.04 

687.05 
687.06 

687.071 
687.08 

687.09 

687.1 0 

687.1 2 

687.125 
687.1 3 
68’7.1 4 
687.1 41 
687.1 42 
687.1 43 

687.1 44 

687.1 45 
687.146 
687.147 
687.1 48 

687.01 

Rats of interest in absence of contract. 
“Usurious contracts” defined, 
”Unlawiui  rates of interest” defined; pro- 

“Line of credit” defined. 
Credit agreements. 
Construction, ss. 687.02 and 687.03. 
Penalty for usury; no: to apply in certain sit- 

Provisions for payment of attorney’s fees. 
Attorney’s fee in-enforcing nonusurious 

contracts; proviso; insurance premiums; 
attorney’s fee proLfidt?d in note. 

Criminal usury, loan sharking; shylocking. 
Pcrson Ic?nding money to give borrower 

receipt for payments; contents of receipt; 

Persons accepting chattel mortgage as 
security for loans under $100 to cause 
amount as principal, int=?resf, and fees to 
be inserted. 

Not applicable to chartered banks, trust 
companies, building and loan associa- 
tions, savings and loan associations, or 
insurance companizs. 

Interest rates; parity among licensed lend- 
ers or creditors. 

Compounding of intsrest. 
International transactions. 
Definitions. 
Loan brokers; prohibited acts. 
Responsibility of principals. 
Loan brokers; investigations; cease and 

I nv e s ti 9 at io n s ; ex a mi  i n at ions ; sub  po en as ; 

Injunction to restrain violations. 
Criminal p? na I t i es. 
Actions for damages. 
Dirties ana‘ powers of the commission and 

viso. 

ci at i o n s. 

penalty for viol a t ’  Ion. 

desist orders; administrative fines. 

he a ri n g s;  wit nn sse s . 

office. 

Rate of interest i n  absence of contract.-ln 
dl cases wlicrt: interest shall accrue without a special 
contract for the rate thereof, the rate is the rate pro- 
vided for in  s. 55.03. 

Hislory.---s 1, ch. 1::3. 11356; ss I .  2 ch. 15.;2. 1965: RS 2321. GS 3153; 
RGS 4 U 3 ,  CG,C ~ 3 3 . j .  s 1 ,  ch. 227.:5, 13 :5, s .  1 ,  cfi. 82-42; S. 10. ch. 9.1-232). 

687.02 “Usur ious  contracts” defined.- 
(1) All contracts for the payment of interest upon 

any loan, ad\;Zllcc of money line of credit, or forbcar- 
.ant? to enforcc: the collection of any debt, or upon any 
obligation vj,ha:.?ver, at a higher rate of interest than the 
equivalent of 18 percci-tt per annum simple interest arc 
hereby declared usurious. However, if such loan, 
advance of money ,  line of credit, forbearance to 
enforce the coiicction of a debt, or obligation exceeds 
~500,000 i i i  anjoui>t or va~uc,  t h e n  no contract to pay 
interest thereon is usurious tinless the rate of interest 
exceeds the rate prescribcd in s. 687.071. 

(2) As amended by chapter 79-592, Laws of Flor- 
ida, chapter 79-274, Laws of Florida, which amended 
subsection (1): 

(a) Shall apply only to loans, advances of credit, or 
lines of credit made on or subsequent to July 1,  1979, 
and to loans, advances ot credit, or lines of credit made 
prior to that date i f  the lender has the legal right to 
require full payment or to adjust or modify the interest 
rate, by renewal, assumption, reaffirmation, contract, or 
otherwise; and 

Shall not be construed as diminishing the force 
and effect of any laws applying to loans, advances of 
credit, or lines of credit, other than to those mentioned 
in paragraph (a), completed prior to July 1 ,  1979. 

(b) 

History--5 1,  ch. CC22.  109 I .  GS 3104: s 1. ch. 5’33.  1509. aCiS 4050; CGL 
6937; $. 1 ,  cn .  29705. 1355; s. 1. ch. 73.299. $ S  12. I S .  ch .  7 3 - 2 7 4  S. 1. ch 
70-532:  S .  1, ch. 05-3!’3 

687.03 “Uniavlful rates of interest” defined; pro- 
viso.-- 

( 1 )  Except as provided herein, i t  shall be usury and 
unlawful for any person, or for any agent, officer, or 
other represenktive of any person, to rescne, charge, 
or take for any loan, advance of money, line of credit, 
forbearance to enforce the collection of any sum of 
money, or other obligation a rate of interest g r e a k r  
than the equivalefit of 18 percent per annum simplt! 
interest, either directly or indirectly, by way of commis- 
sion for advances, discounts, or exchange, or by any  
contract, contrivance, or device whatever whereby the 
debtor is required or obligated to pay a sum of money 
greater than the actual principal sum received, together 
with interest a; the rate of the equivaient of 18 percent 
per annum simple interest. However, i f  any loarl, 
advance of  money, line of credit, forbearance to 
enforca the collection of a debt, or obligation exceeds 
$500,000 in amount or value, it shall not be usury  or 
unlawful to reserve, charge, or take interest thereon 
unless the rate of interest exceeds the rate prescribed 
in s ,  687.071. The provisions of this section shall not 
apply to s a l ~ s  of bonds in excess of $100 and mort- 
gages securing the same, or rnoney loaned on bonds. 

Ths provisions of this section and of s. 
687.02 shall not apply to loans or other advances of 
credit made pursuant to: 

A commitmcnt to insure by the Federal Housing 
Administration. 

A commitment to guarantee by t h e  United 
States Dzpar*,m?nt of Veterans Affairs. 

A commitment to purchase a loan issued by the 
Federal National Evl or !gag3 Association; Government 
National Mortgage Association; Federal Home Loan 
Mortgage Corporation; any department, ,agency, or 
instrumcritality of the Federal Governrnznt; or any suc- 
cessor of any of them, pursuant to any proxiision of the 
acts of Congress or federal regulations. 

(b) This act shall apply only to loans or advances of 
credit made subsequent to thc effcctive date of this act. 
All prcsent la’;:s shall rcrnain in full force and ef fmt as 
to loans or advanccs of crcdit made pi-ior to the effec- 
tive date of this act. 

(2)(a) 

1. 

2 .  

3. 
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CHAPTER 55 

JUDGMENTS 

55.01 Judgments; general form. : . .  ' .  . I I 

55.03 
55.04 

55.05 

55.07 Judgments; effect of failure to record. : 

55.071 
55.081 
55.10 

Judgments; rate of interest, generally. 
Judgments; rate of interest, . .  bonds of county, 

Judgments;  power of attorney to confess 

Judgments; effect of invalid affidavit or oath. 
Statute of limitations, lien of judgment. 
Judgments, orders, and decrees; lien of all, 

generally; extension of liens; transfer of 
liens to other security. 

Judgments; no lien against municipalities. 
Judgments; rights of sureties, etc. 
Satisfaction of judgments and decrees; duties 

etc. 

invalid. 

55.1 1 
55.13 
55.1 41 

55. W5.- Discharge of judgments in bankruptcy. 
55.146 Certain property exempt. 
55.201 Central database of judgment liens on per- 

55.202 Judgments, cjrders, and decrees; lien on per- 

55.203 Judgment lien certificate; content, filing, and 

55.204 Duration and continuation of judgment lien; 

55.205 Effect of judgment lien. 
55.206 Amendment of judgment lien file; termination, 

partial release, assignment, continuation, 
tolling, correction. 

55.207 Correction of judgment lien file. 
55.208 Effect of filed judgment lien on writs of execu- 

tion previously delivered to a sheriff. 
55.209 Department of State; processing fees, 

responsibilities. 
55.501 Florida Enforcement of Foreign Judgments 

Act; short title. 
55.502 Construction of act. 
55.503 Recording and status of foreign judgments; 

fees, 
55.505 Notice of recording; prerequisite to enforce- 

ment. 
55.507 Lien; when effective. 
55.509 Stay of enforcement of foreign judgment. 
55.601 Uniform Out-of-country Foreign Money- 

Judgment Recognition Act; short title. 
55.602 Definitions. 
55.603 Ap pl icab i i i  ty . 
55.603 Recognition and enforcement, 
55,605 Grounds for nonrecognition. 
55.606 Personal jurisdiction. 
55.607 Stay in case of appeal. 

of clerk and judge, 

sonal property, 

sonal property. 

indexing. 

destruction of records. 

. .  

55.01 Judgments ;  general form.-- 
{I) In all actions where either party recovers a sum 

of money, the amount to which he or she is entitled may 
be awarded by the judgment genera\ly, without any dis- 
tinction being therein made as to whether such s u m  is 
recovered by way of debt or damages. 

(2) Each final judgment shall contain thereon the 
address and the social security number, i f  known to the 
prevailing party, of each person against whom judg- 
ment is rendered. Errors in names, addresses, or social 
security numbers or failure to include same shall in no 
way affect the validity or finality of a final judgment. 

History.-$. 40, ch. 1C96, 1861, RS 1171: GS 1598; RGS 2820; CGL 4.'.e6, S, 
9 ,  Ch. 67-254; S. 1, ch. 79-387; S. 9. Ch. 93-250: 5 .  293, Ch. 95-147. 

55.03 Judgments; rate of interest, generally.- 
(1) On December 1 of each year, the Chief Finan- 

cial Officer shall set the rate of interest that shall be 
payable on judgments or decrees for the year begin- 
ning January 1 by averaging the discount rate of the 
Federal Reserve Bank of New York for the preceding 
year, then adding 500 basis points to the averaged fed- 
eral discount rate. The Chief Financial Officer shall 
inform the clerk of the courts and chief judge for each 
judicial circuit of the rate that has been established for 
the upcoming year. The interest rate established by the 
Chief Financial Officer shall take effect on January 1 of 
each following year. Judgments obtained on or after 
January 1, 1995, shall use the previous statutory rate 
for time periods before January 1 ,  1995, for which inter- 
est is due a n d  shall apply tho rate set by the Chief 
Financial Officer for time periods after January I ,  1995, 
for which interest is due. Nothing contained herein shall 
affect a rate of interest established by written contract 
or oblig3tion. 

Any judgment for money damages or order for 
a judicial sale arid any process or writ directed to a 
sheriff for execution shall bear, on its face, t he  rate of 
interest that is payabk on the judgment. The rate of 
interest stated in the judgment accrues on the judg- 
ment until it is paid. 

(3 )  The interest rate established at the time a judg- 
ment is obtained shall remain the same until the judg- 
ment is paid. 

A sheriff shall not b e  required to docket and 
index or collect on any process, w r i t ,  judgment, or 
decree, described in subsection (2), and entered after 
the effective date of this act, unless such process, w r i t ,  
judgment, or decree indicates the rate of interest, For 
purposes of this subsection, if the process, writ, judg- 
ment, or decree refers to the statutory rate of interest 
described in subsection ( I ) ,  such reference shall be 
deemed to indicate the rate of interest. 

(2) 

(4)  

History. -s.  1 ch. 1562, 1866. RS 1176: GS 1604: RGS 28G6; CGL 4493: S 

ch  16051, 1933: 5. 9. ch. 67-25:, s 7 ,  ch 77-354 s 8 c h .  79-396. S S ,  1. 2. ch 
& @ I  10: S.  1, ch .8 ) -1  13; s. 37,ch €1.253: S. 8, ch.gC.234, 5 .  4 .  ch 93-410; 5 .  lo1, 
ch. 2003-261. 

55.04 J u d g m e n t s ;  ra te o f  interest ,  b o n d s  O f  

county, etc.-All judgments and decrees rendered on 
any bonds or other written evidence of debt of any 
county, special road and bridge districts or any C O L ~ ~ ~ Y  
for the use and benefit of any special road and bridge 
districts or incorporated city or town or taxing district 
bear interest at the rale of 5 percent a year. When a 
judgment or decree is rendered on a bond or other wit- 
ten cvidence of debt providing for a lesser rat2 of inter. 

51 0 
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Supreme Court of Florida. 
H 

KISSIMMEE UTILITY AUTHORITY, Petitioner, 

€3 ETT ER P LAST ICs, XNC., Respondents. 
V. 

No. 71073, 

M a y  26, 1988. 

Customer owed refund for overcharges by electric service 
public utility claimed entitlement to prejudgment interest. 
The Circuit Court, Osceola County, Rom W. Powell, J., 
denied prejudgment-interest and appeal was taken. The 
District Court of Appeal, 5 I I So.2d 403, reversed and 
remanded, but certified question as one of great public 
importance. The Supreme Court, Kognn, J., held that: (1) 
municipal utility was liable to customer for prejudgment 
interest on overcharge r z F k d ,  and (2) failure of utility to 
raise statute of limitations defense before moving for 
summary  judgment waived such defense. 

So ordered. 

Municipal utility providing electrical service was liable to 
customer for prejiidgi7v5nt interest on overcharge refiind, 
regardless of whether utility w a s  regulated public utility. 
\\/est's I:.S.A. 4 OS7.0 I .  

Failure to plead statute of limitations defense prior to 
moving for sumrnary  ju$gment precluded raising such issue 
for first time upon opposing party's appeal from order 
granting summary judgihent. LVest's F.S A .  F 05 .11 ;  \Vcsl's 
F.S.A.  RCP Rtilc 1 .  I I O(cl). 
*46 Edward Brinson of Brinson, Smith & Smith, P A . ,  
I; i ss i mine e, for petitio ne r . 

Jcffry R. Joiitz and  Steven L. Brannock OF Holland & 
Knight, Tampa, For respondents. 

h'illinm S. Bilenky, Gen. Counsel and Mary Jane Lord, 
Associate Gen. Counsel, Florida Public Service Com'n, 
T a 1 1 ah 2s see, for in  t e rv e nor . 

Kiss i inme e Uti 1 i t  y Aut h o r i t y ( h u  tho r i t y ) , a mu n ic i pal 
utility, providcs electrical service to Bettcr Plastics, Inc. 
(Better Plastics). For the period of 1972 through 1955, the 
Authority overcl1nrged Better Plastics in the aruount of 
S107,G74.17 for electrical service by using n multiplier of 
80 when i t  should havt been 60. On February 27, 19S6, the 
Authori ty  acknowledged thz overcharge and issited n check 
for the overcharge amount to Better Plastics. On March 5 ,  
19SG,  Better Plastics filed suit against the Authority, 
alleging the Authority \vas liable for interest on the 
overcliarge amount .  The Authority denied i t  owed any 
interest 011 the o\rsrchnrgc rtlfiind, asserting that as  a 
regulated public; utility i t  is governed by t-loritla 
A(l lni i i i . ; t i ,~t ive Cock Rule 25-6. I Oh(,: I, J l P i  I ]  which does 
not permit or authorize the payment of interest to a customer 
as a result of overbilling For energy. I F X ]  

FN 1 , T:l(~i.ida ~ ~ [ l t i i i r i ~ ~ t r ' ~ t i ~ , ~  ('oclc Rule 
25-0. t Oh(?) provides: 
I n  thc event of other overbillings not provided for 
i n  Rule 254.103,  the utility shall refund the 
overcharge to the customer for the period during 
which the overcharge occurred based on available 
records. I f  commencenlent of the overcharging 
cannot be f ixed ,  then n reasonable estininte of the 
overcharge shall be made and r e f d c d  to the 
customer. The amount arid period of the acljustment 
shall be based on the available recoi-[Is. The refund 
shall not include any  part of a IninimuIn charge. 

FN2. Interestingly, at oral argurnt'nt the Public 
S ct'v i c e C oimn i ssi on, appearing as i 1 i t  e rve no r, 
asserted for the first tiins i n  this appeal that its 
regulatory poue r s  do not extend to the Authority 
bccause the Authority is a municipally owtied 
utility. Our decision i n  .4rgomu/ is controlling 
regardless of  the Authority's stahls as a "regulated 
p ubi i c u t i  I i t 4'. " 

KOGAN, Just ice. 

C o p .  0 West 2003 No Chiill to Orig. U.S, Covt.  l\ 'orks 
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Both parties moved for summary judgment, asserting that 
there were no disputed issues of matzrial fact. On October 
20, 1956, the trial court granted summary judgment in favor 
of the Authority. Better Plastics appealed, and the Fifth 
District Court of Appeal reversed and remanded, finding 
that a regulated public utility has the legal obligation to pay 
prejudgment interest on overcharge rehnds under scctioii 
O S 7 . 0  1 Floridu SLi i l i i l es  I I OXt, l ,  and Argoirntrl Iriswunce 
Company v.  May Plirnibing Co. 

Even though nile ?5-6.lOCd?) does not specifically 
authorize the payment of prejudgment interest as part of the 
overcharge refiind due a customer, we agree with the district 
court that a regulated public utility has the legal obligation 
to pay interest on-lbverchargr refunds. In  light of our 
decision in Aryoiia~it ,  i t  is unnecessary for the Public 
Service Commission to specifically refer to prejudgment 
interest in  its rules to assure utility customers are fully 
conipensnted in  the event of an overbilling. IFN3J 

FX.3. At oral argument the Public Service 
Commission stated that utility custoniers are 
routinely granted interest on overcharge refunds, 
but the issue is not commonly raised because i t  is 
settled before litigation. 

I n  Aigonn~ i i  we reaffirfned the long-standing principle in 
Florida that prejudgment interest is merely another element 
of pecuniaiy damages. For a plaintiff to be fully 
compensated, the award must include dalninges suffered 
from the loss of the use of the money because "the loss itself 
is a wrongful deprivation by the defendant of tlir plaintiffs 
property." 474 So.2~1 i l t  315. Once liability has been 
cletermined and tho amount of damages set, i t  is merely a 
ministerial duty to add the appropriate ainount of interest to 
the principal amount of daniages awarded. fd. Whether an 
award of prejudgmcnt interest is appropriate in this case 
does not turn on the Authority's status as a regulated public 
utility, In Floricfa once damages are liquidated, prejudgment 
interest is considered an element of those rlnmages as a 
matter of law, and the plaintiff is to be made whole from the 
date of the loss. l i l .  

[31 Notwithstanding the nile that a plaintiff be h l l y  
conipcnsated from the date of the loss, the Authority argues 
tha t  if Florida law requiies payment of prejudgment interest 
on overcharge refunds, h e n  *48 a portion of Better Plastics' 
claim and the interest thereon is barred by the statute of 
limitations, scctioci 95.1 I ,  I'loritfa Slntuies (. I 9 Y O ) .  The 
Authority adinits i n  its initial brief on the merits that i t  was 
aware of the time bar argument i t  now asserts; however, the 
Authority claims this defense was not raised because the 
Authority chose to dcfentl the action on the ground that & 

25- 0. IO6 was a clear and lawful limitation on its duty to 
pay prejudgment interest on overcharge refunds. We decline 
to address this issue because the statute of limitations is an 
affirmati\.e defense that must be pleaded at trial. 
F l a . R . C ' i ~ * . l ' .  I .1 IO(t l ) .  "Failure to raise an affirmative 
defense prior to a plaintiff's niotion for summary judgment 
constitutes a waiver of that defense," IH'\witru 1 1 ,  Rohhirr.cL 
5 I3 So.2d 2.30 l Fla. 1 st DC'A I W 7  1. The Authority waived 
the statute of limitations defense by electing not to plead i t  
even thouzh the Authority claims to have been aware the 
defense \vas available. The Authority's failure to plead the 
statute of limitations below bars i t  from raising the issue for 
the first time on appeal. h h w  1:. Ilhr.rrll. IO I So.2tl 1322 
IFla. 10s 11. Therefore, the Authority is required to pay 
prejudgment interzst at the statutory rate in effect for each 
)'ear from 1972 through 19S5. The amount of prejudgment 
interest to b? paid absent a controlling contractual provision 
has been set by the It.gislaturz. [I-'N4J 

F'h4 Sc'c'tioii 6s7.0 I . l.'iorkl:i Stalutes contains the 
statutory interest rate set by the legislature that 
c o n t  rol s p rej udge rn en t i n t e res t . Period i ca I 1 y , th i s 
rate tins been changed to reflect current market 
conditions. The interest rate in  effect for the 
particular year in question shall be applied when 
figuring the interest owed on the overcharge 
a [noun t for that year. 

Because our decision in Argonmtl Insill-arm Comipany v. 
iI'/cr~ Plwrihing Co. is controlling, we answer the certified 
question in the affirmative and approve the decision of the 
Fhfth District Court of Appeal. 

I t  is so ordered 

McDONALD, C.J., and OVERTON, EI-TRLICE-I, SWAW, 
BARKETT and GRIMES, JJ., concur. 
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OCEAN PROPERTIES, LTD., 

Petitioner, 
V. 

PUBLIC SERVICE COMMISSION 

1 
1 

1 
) 
1 
) 

Respondent. ) 
) 

) Case Number 04-225ORX 

JOINT MOTION TO HOLD MATTER IN ABEYANCE 

Petitioner, Ocean Properties, Ltd. (Ocean) , Respondent, Florida Public Service 

Cornmission (Commission) and Intervenor, Florida Power & Light Company (FPL), pursuant to 

Section 120.56(1)(c), Florida Statutes, jointly move that the Administrative Law Judge enter an 

order canceling the hearing currently scheduled for July 14, 2004 and holding this matter in 

abeyance until after a final order has been issued by the Commission in Docket No. 030623-EI. 

As grounds therefor, the Joint Movants state: 

1. Ocean's rule challenge petition seeks a determination regarding the validity of 

Rule 25-6.109(4), Florida Administrative Code, relating to the interest rate to be applied to utility 

refunds as that nile may apply in the context of overcharges due to meter error. 

2. The issues of the amount of refunds, if any, owed by FPL to Ocean as a result of 

alleged overcharges due to meter error and of what interest rate applies to any such refimds are 

currently pending before the Commission in Docket No. 030623-EL 

3 .  In order to avoid the expense of potentially unnecessary administrative litigation, 

the Joint Movants request that this rule challenge proceeding be held in abeyance until a final 

order has been issued by the Commission in Docket No.  030623-EI. No later than 15 days after 



the entry of the Commission’s final order in Docket No. 030623-EI, Ocean will either (a) advise 

the Administrative Law Judge that this case should be removed fiom abeyance and that a new 

hearing date should be established, or (b) voluntarily dismiss its petition. 

4. In the event that Ocean chooses to proceed with this d e  challenge following the 

issuance of a final order in Docket No. 030623-EI, and also files with the Commission a timely 

motion for reconsideration of that final order, the Commission will defer ruling on Ocean’s 

motion for reconsideration until after the entry of a final order in this rule challense proceeding 

and FPL will not object to such deferral. Without conceding its relevance or potential effect, 

FPL agrees that the Commission is entitled to consider the final order in the rule challenge case 

in resolving any such motion for reconsideration. The Commission staff agrees to address the 

potential effect of a final order in the rule challenge case in making its recommendation on the 

motion for reconsideration. 

5. By joining in this motion, none of the parties waives any position or argument 

that is otherwise available to it in this proceeding, in Docket No. 030623-E1, or on appeal of the 

final order in either proceeding; provided, however, that if the Commission’s final order applies 

the challenged nile to Ocean, and the challenged rule is subsequently invalidated in Case No. 04- 

2250R)I;, neither the Commission nor FPL will assert on appeal that Ocean is nevertheless bound 

by the invalidated nile based on the fact that the determination of invalidit). came after the 

6. 

Commission’s final order as opposed to having been issued in July, 2004. 

Ocean and the Commission have no objection to entry of an order grantins FPL’s 

Petition to Intervene in this proceeding. 

WHEREFORE, the Joint Movants request that the Administrative Law Judge issue an 

order canceling the hearing currently scheduled for Ju ly  14, 2004 and holding this matter in 



abeyance until after a final order has been issued by the Cornmission in Docket No. 030623-EI, 

as more fully set forth in the body of the motion. 

RESPECTFULLY SDMITTED this 8th day of July, 2004. 

OCEAN PROPERTES , LTD. 

M o y w n i g a n  Katz Raymond & 
118 North Gadsden Street 
Tallahassee, FL 32301 

Attorney for Petitioner 
(850) 681-3828 

Sheehan, P.A. 

FLORIDA PUBLIC SERVICE COMMISSION 

kchard D. Melson 
Fla. Bar E o .  201243 
General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399 

Attorney for Respondent 
(850) 413-6199 

FLORIDA POWER & LIGHT COMPANY 

Fla. Bar S o .  30771 8 
Rutledge, Ecenia Purnell &r. Hoffman 
215 S. Monroe Street 
Suite 420 
Tallahassee, FL 32301 
(850) 681-6788 
Attorney for Intervenor 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the Joint Motion to Hold Matter in 
Abeyance has been furnished by US. Mail this 8‘h day of July, 2004 to the following: 

Jon C. Moyle Jr. 
Moyle Flanigan Katz Raymond & Sheehan, P.A. 
118 North Gadsden Street 
Tallahassee, FL 32301 

Richard D. Melson 
General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399 

Kenneth A. Hoffinan 
J. Stephen Menton 
Rutledge, Ecenia Pumell & Hoffinan 
21 5 S. Monroe Street 
Suite 420 
Tallahassee, FL 32301 

Natalie F. Smith 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, FL 33408 

Attorney U 
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