
PO02 



Docket 040353-TP Page 2 of 2 

8/3 1 /2004 



Legat Department 
JAMES MEZA 111 
Attorney 
BellSouth Telecommunications, Inc. 
150 South Monroe Street 
Room 400 
Tallahassee, Florida 32301 
(404) 335-0769 

August 31,2004 

Mrs, Blanca S. Bay6 
Division of the Commission Clerk and 

Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Ad mi n ist rative S e rvices 

Re: Docket No.: 040353-TP 

Dear Ms. Bay& 

Enclosed is BellSouth Telecommunications, I n c h  Opposition to Supra 
Telecommunications and Information Systems, Inc.'s Motion to Strike, which we ask 
that you file in the captioned docket. 

Copies have been served to the parties shown on the attached Certificate of 
Service. 

Sincerely, 

En clos u res 

cc: All Parties of Record 
Marshall M. Criser I l l  
R. Douglas Lackey 
Nancy B. White 



CERTIFICATE OF SERVICE 
DOCKET NO. 040363-TP 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served via 

First Class US. Mail and Electronic Mail this 31st day of August, 2004 to the following: 

AdamTeitzman 
Staff Counsel 
Florida Public Service 
Commission 

Division of Legal Services 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 
Telephone: (850) 413-6199 
ateitzrna@Dsc.state.R. us 

Steve Chaiken C) 
Assistant General Counsel 
Supra Telecommunications 8t Info Sys 
Legal Department 
2620 S.W. 27th Avenue 
Miami, Florida 33133 
Telephone: (305) 4764248 
Fax: (305) 443-1078 
Steve. c h 8 i k8 n @stis. corn 
bchaiken@stis,com 

Ann Shelfer, Esq. 
Supra Telecommunications and 

Information Systems, Inc. 
1311 Executive Center Drive 
Koger Center - Ellis Building 
Suite 200 
Tallahassee, FL 32301-5027 
Telephone: (850) 402-051 0 

ashelfer@stis,com 
Fax: (850) 402-0522 

(") Signed Protective Agreement 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition of Supra Telecommunications ) Docket No. 040353-TP 
And Information Systems, Inc, to Review ) 
And Cancel BellSouth’s Promotional ) 
Offering Tariffs Offered in Conjunction With 
Its New Flat Rate Service Known as ) 
Preferred Pack 1 

) 

Filed: August 31, 2004 

BELLSQUTH TELECOMMUNICATIONS, INC.3 
OPPOSITION TO SUPRA’S MOTION TO STRIKE 

BellSouth Telecommunications, Inc. (“BellSouth”) respectfully submits this 

response to Supra Telecommunications & Information Systems, Inc.’s (“Supra”) Motion 

to Strike Portions of BellSouth’s Opposition to Supra’s Motion for Summary Final Order 

(“Motion to Strike” or “Motion”). For the reasons discussed in detail below, the Florida 

Public Service Commission (“Commission”) should refuse to consider and deny this 

improper Motion. 

I. In obvious recognition of their fatal effect on Supra’s arguments, Supra 

requests that the Commission strike from BellSouth Response to Supra’s Motion for 

Summary Final Order (“Response”) certain statements and exhibits that address and 

identify promotions offered by Supra and other carriers. These promotional offerings 

establish, inter alia, that (I) Supra has a tariffed promotion that gives new customers 

who switch from BellSouth to Supra one free month of its Total Solutions service; (2) 

Supra has another promotion where it gives away the complete DVD set of “Friends,’’ 

a prize worth over $300, to new customers; and (3) other carriers offer promotions 

ranging from free service, to credits on bills, to cash payments to entice customers 

to switch service providers. 



2. In support of the Motion tu Strike, Supra resurrects an argument that the 

Commission previously rejected. Specifically, Supra asserts that references to the 

subject CLEC/Supra promotional offerings should be stricken pursuant to Rule 3 .I 40(f), 

Florida Rules of Civil Procedure because they are irrelevant and constitute “redundant, 

immaterial, impertinent or scandalous matter.” Motion at 3. Supra takes the position 

that BellSouth should be prohibited from “littering the record in this proceeding with 

attempts to shift the Commission’s focus away from the issue at hand, whether or not 

BellSouth’s promotional offerings violate Florida Statute or are othenvise illegal.” 

Motion at 7. As set forth in BellSouth’s Response and as made clear here, Supra’s 

Motion should be denied because the “litter” Supra seeks to strike is important and 

relevant as it reveals the fallacies of Surpa’s arguments as well as Supra’s transparent 

attempt to insulate itself from the rigors of competition. 

Supra’s Motion to Strike Is Procedurally Improper. 

3. Rule 1.140 provides that “[a] party may muve to strike or the  court make 

strike redundant, immaterial, impertinent or scandalous matter from any pleading at 

any time.” (emph. added). Rule I .I lO(a) provides that the term “pleadings” is limited to 

complaints, answers, cross claims and counter claims. See Rule I .I I O  Fla. R. Civ. P; 

see also, Soler v. Secondaw Holdings, lnc., 771 So. 2d 62, 72 n.3 (Fla. 3rd DCA 2000) 

(Cope, J., dissenting) (stating that the term “pleading” means complaint); see also, 

Harris v. Lewis State Bank, 436 So. 26 338, 340 n.1 (Fla. lst DCA 1983) (motions are 

not pleadings). 

4. For instance, in Motzner v. Tanner, 561 So. 26 1336 (Fla. 5’h DCA 1990), 

the trial court struck the plaintiffs’ motion to dismiss because the court found it to be a 
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“sham pleading” pursuant to Rule 1.150. The appellate court, however, found that 

striking the motion to dismiss was improper because the motion to dismiss was not a 

pleading and thus was not subject to Rule I .150.’ at 1337. 

Although commonly employed, the use of the term 
“pleading” to describe all of the various papers filed in an 
action is incorrect. . . Accordingly, the [defendants’] use of a 
motion to strike the [plaintiffs] motion to dismiss as a sham 
pleading was improper. 

- Id. at 1338. 

5. In the instant matter, Supra filed a Motion to Strike certain statements and 

exhibits in BellSouth’s Response. Like the motion to dismiss in Motzner v. Tanner, 

BellSouth’s Response is not a complaint, answer, cross claim, or counterclaim. 

Consequently, BellSouth’s Opposition cannot be considered a “pleading” as defined in 

Rule 1.140(f). Accordingly, under the express language of Rule I .140(f) and the case 

of Motzner v. Tanner, supra, Supra’s Motion to Strike BellSouth’s Opposition is 

procedurally improper and should be denied. 

6. Supra should be aware of this legal precedent as the Commission ruled 

against Supra on this exact issue in Docket No. 001305-TP. In that proceeding, like 

here, Supra filed a Motion to Strike BellSouth’s Opposition to Supra’s Motion to 

Disqualify and Refer pursuant to Rule 1 .I 40(f). The Commission denied Supra’s Motion 

to Strike in Order No. PSC-02-0799-PCO-TP and held that “neither motions nor 

responses in opposition thereto are ‘pleadings.’ Therefore, Supra’s Motion to Strike 

’ Like Rule 1.140, Rule 1 .I 50 only applies to “pleadings.” 
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Portion of BellSouth’s Opposition Response is unauthorized and will not be considered .” 

See Order No. 02-0799-PCO-TP at 1-2. 

’7. Supra conveniently refuses to acknowledge this adverse precedent and 

instead raises the same procedural arguments that the Cornmission previously rejected. 

Accordingly, the Commission should summarily reject the Motion to Strike. 

Supra Fails to Meet the Standard for 
Striking BellSouth’s Opposition 

8. Even if Supra’s Motion to Strike was procedurally proper, the Commission 

should deny Supra’s Motion because Supra cannot meet the standard under Rule 

I .140(f). “’A motion to strike matter as redundant, immaterial or scandalous should only 

be granted if the material is wholly irrelevant, can have no bearing on the equities and 

no influence on the decision.’” McW hider, Reeves, McGothlin, Davidson, Rief & Bakas, 

- P.A., 704 So. 2d 214, 216 (Fla. 2nd DCA 1998) (quoting Pentecostal Holiness Church, 

inc. v. Mauney, 270 So. 26 762,769 (Fla. App. 4th DCA 1972). 

9. In McWhirter, Reeves, the court rejected a request to strike certain 

allegations in the plaintiffs complaint pursuant to Rule ’I .140(f) because it found that the  

“allegations [in the  complaint] were relevant and definitely had a bearing on the 

equities.” !&. In the case at hand, Supra has taken issue with BellSouth identifying the 

proliferation of promotional afferings by BellSouth’s competitors, including Supra, 

designed to do exactly what the subject BellSouth promotions are designed to do - 
a cq u ire cu sto me rs i n a competitive te I e co rn mu n i ca t i o n s ma rket pla ce . 
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I O .  Ultimately, the Commission’s decision rests on whether the subject 

BellSouth promotions and service offerings are anticompetitive. In evaluating this issue, 

the availability of similar promotions offered by BellSouth’s competitors is highly relevant 

to this competitive analysis. The fact that other carriers offer similar promotions 

establishes that promotional offerings are a common and legitimate tool to acquire 

customers in a competitive market. Predictably, Supra’s claim boils down to an 

argument that BeltSouth is prohibited from making promotional offerings to attract 

customers but Supra is not. This argument bears directly on the equities in this case 

and the policy considerations that this Commission must address. 

I I. Further, the information is directly relevant under Florida law as Section 

364.051 @>(a), Florida Statutes expressly states that nothing in Section 364.051 “shall 

prevent the local exchange telecommunications company from meeting offerings by any 

competitive provider of the same, or functionally equivalent, nonbasic sewices in a 

geographic market or to a specific customer by deaveraging the price of any nonbasic 

service, packaging nonbasic sewices together with basic services, using volume 

discounts and term discounts, and offering individual contracts.” 

12. Hypocritically, S upra a rgued i n its M otion for F inal S ummary 0 rder that 

BellSouth v iolated S ection 3 64.051 (5)(a), F lorida S tatutes but now takes t he p osition 

that information regarding the competitive landscape and offerings made by other 

carriers is irrelevant. Supra cannot have it both ways: it cannot argue that BellSouth is 

in violation of a statute and then argue that information relevant to the statute should be 

stricken. Clearly, information relating to offerings made by competitive providers is 
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relevant to the Commission’s analysis under Section 364.051 , Florida Statutes and 

therefore should not be stricken. 

13. Moreover, pursuant to the standard governing Motions for a Final 

Summary Order, BellSouth raised several factuallpolicy considerations that the 

Commission will have to consider in its Response, including but not limited to (1) “How 

will competition be impacted if the Commission interprets Florida law that limits 

BellSouth’s ability to provide bundled services”; (2) “Has competition been harmed by 

these Promotions”; (3) “Have CLECs adjusted their business plans to address any 

competitive concerns”; and (4) “Should the Commission allow Supra to use regulatory 

authority to prevent firms from entering a market, competing, or lowering prices”. See 

Response at 30-31, Information relating to the competitive offerings of Supra and other 

carriers is directly relevant to these questions of factlpolicy that underlie this proceeding. 

14, Indeed, an August 30, 2004 editorial in The Wall Street Journal addressed 

the recent rash of CLEC predatory pricing claims, including the instant proceeding, and 

confirmed these same policy considerations and concerns:’ 

Now Verizon, BellSouth and other overseers of wiring the 
“last mile” of telephone connections into homes are being 
accused of predatory pricing,’’ or lowering customer rates to 
drive competitors o ut of b usiness. G iven today’s t elecom 
market, however this notion falls somewhere between 
nonsensical and impossible. For starters, 
telecommunications is no more susceptible to predation than 
other i ndustries. A nd when this illegal activity d oes occur, 
which is rare, antitrust laws are in place to stamp it out and 
punish the wrongdoers. If there’s reason for consumers 
(and investors) to be concerned, it’s that state 
regulators will jump the gun and enact costly 

~~ 

A copy of the editorial is attached hereto as Exhibit A. 2 
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prophylactic measures to guard against a phantom 
menace. . . 

“Rivals, e specially i nefficient rivals,” w rite t he a uthors, use 
predation allegations to protect themselves from vigorous 
price competition.” . . . What‘s driving telecom pricing today 
is competition. Companies are offering customers what they 
want - voice, cable and Internet service “bundles” - at the 
lowest prices possible. This is not a sign that something’s 
funky in the marketplace; it’s a sign that the market is 
working. 

(emphasis added). The evidence that Supra seeks stricken is highly relevant because it 

establishes that BellSouth’s promotional offerings are common competitive practices 

and that Supra’s claims of predatory pricing and anticompetitive behavior are nothing 

more than a “phantom menace.” 

CONCLUSlON 

For the foregoing reasons, the Commission should deny Supra’s Motion to 

Strike. 
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Respectfully submitted this 31 st day of August, 2004. 

BELLSOUTH TELECOMMUNICATIONS, INC. 

I d o  Nancy H. Sims 
150 So. Monroe Street, Suite 400 
Tallahassee, FL 32301 
(305) 347-5558 

JAMES MEZA 111 
Suite 4300 
675 W. Peachtree St., NE 
Atlanta, GA 30375 
(404) 335-0769 

548751 
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succeed him as acting Governor, and New Jer- 
sey will avoid a special election in which voters 
might demonstrate their displeasure with the 
way they have been treated. 

Now comes a story in The Hudson Reporter 
that Mr. Codey is likely to name Mr. 

So, let’s see if we get this straight. If Mr. 
McGreevey holds onto the job in which he’s 
worse than a lame duck,.Mr. Codey gets to be 
governor and Mr. McGreevey may well.end up 
with a nice state,-sponsored sinecure. This isn’t 
even honest graft. 

Dial M for Market 
t’s no surprise that the “predation” buga- traditional circuit-switch or cutting-edge Voice 
boo has reared [ts head in wake of efforts to Over Internet Protocol (VOIP) -to 12 million 
deregulate the telecom industry. But there homes nationwide. That number is expected to 

is reason to worry if it’s taken seriously. climb to‘24 million by the end of this year and 
by .another 20 mi!lioh , The Baby Bell corn-’ 
next year- And that’s 
just for their own 
vice‘. Anyone with ac- 
cess to cable - modem 

from any number of other providers. Which is 

panies scored a vic- 
tory in March when a 
f eder a1 court scotched 

rent their phone networks to rivals at cut-rate sefi(% Some 90% of the country, Can get VOW 
prices. Now Verizoll 
seers of wiring the “ 
nections into homes 
atory pricing!’ or 1 
drive competitors out of business. 

this notion falls somewhere between no 
cal and impossible. For starters, telecommuni- 
cations is ’ no more susceptibte to predation 
than other industries. And when thjS illegal ac- 
tivity does occur, which is rare, ahtitrust 
are in place to stamp it out and punish 
wrongdoers. If there’s reason for c 

I 
, 

m g  your phone bill 
i s  getting lower. 

Given today’s telecom market, ho r, “fie’&% that, 

promotional 
driving all rivals ouf of business SO that it can 
later raise rates to recoup losses and ultimately 

” completely fra’m land 

cent paper for the Progress 
dation, a think tank foched 

corn policy, Raymond Gifford and Adam Peters 

tommenace. 
That’s exactly what the Bell rivals now cry: 

ing foul want to happed, even though it would 
lead to higher phone bills. From New York to 
Florida to Michigan, the Bells have cut retail 
prices in an effort to lure back some of the 20 
million or so custoniers lost in the years 
they’ve been forced tb subsidize their direct 
competitors. 

In a recent Journal article, the co-owner of 
QuickConnect U S A . ,  a Michigan phone COM- 
pany that competes with SBC, said the Bell eom- 
pany was’ lowering rates to drive his firm into 
bankruptcy. In Florida, Supra Telecom, an- 
other Bell rival, has complained to state regula- 
tors that BellSouth’s promotional offers consti- 
tute “anti-competitive, monopolistic behav- 
ior,’’ in the words of Supra CEO Russ Lambert. 

.To believe this, however, is to ignore all that 
is happening elsewhere in telecom. Cable corn- 
panies already offer telephony service-be it 

I 

explain that what’s really behind most charges 
of predatory behavior is a strategic atte 
rivals to’ maintain a price umbrella. “Rivals, es- 
pecially inefficient rivals,” write the authors, 
“use predation allegations to protect them- 
selves from vigorous price competition .” More- 
over, regulation can “inhibit communications 
markets from ever reaching competitive equi- 
librium. In the end, measures to impede preda- 
tion keep consumers’ rates higher than they 
should be,” 

What’s driving telecom pricing today is com- 
petition. Companies are offering customers 
what they want-voice, cable and Internet ser- 
vice “bundles”-at the lowest prices possible. 
This is not a sign that something’s funky in the 
marketplace; it’s a sign that the market is work- 
ing. 
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fzing his Democratic oppone 
em. The message at Reagal 
stay the course and good as 
get even better if Reagan is 

Amazingly enough, the 2C 
to achieve what the 1944 Der 
did. At the time, President 
was a commander in chief w 
been worn down by nine year 
turn and three of world war 
vulnerable. But he rallied 
cratic majority in the c o ~ t r  
speech vigorously defending 
presenting an attractive v is  
Be won going away, 54% to 

* George Bush would like 
political adviser, Karl, Ro 

’s 1944 speech, believe 
epublican majority waitin 

gether. An appealing conve 
message climaxed by an en$ 

mark the fourth straight pr 
which the n cand 
plurality, a ma@ 

With their hold on the p 
in&, however, Republicans 
and Senate id’1994, plus a.1 
ships apd plqility of state 

CahS have con1 
Congress, SO the missing Ii 
president. 

yoters h’aven’t reelecte 
dent 
The 
was during aq era of Rep1 

. tibnaliy. Wpat would it ti 
2004? The RepubIican r&iI 
outreach among liberals ar 
erates, but to concentrate 
valives and moderate COJ 
right coalition. Whenever 
major nationwide lar 
years-19S0, 1994 and, 
2002-they’ve done so by 
ing turnout of their voter 
Mr. Bush’s speech is f 

Sure, he might defeat Job! 
if he delivers a drab spee 
produce the kind of Vie* 
need to govern effectivel! 
speech that not only pler- 
moderates hut inspires 
numbers. His speech. anc 
vention, must be a catak 

‘cept for a lUd2 


