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POWER SYSTEMS MFG., LLC'S PETITION TO INTERVENE 

Power Systems Mfg., LLC, (HPower Systems") pursuant to Chapter i 20, Florida Statutes and 

Rules 25-22.039 and 28-106.201 , Florida Administrative Code (HF.A.C."), hereby petitions to 

intervene in the above-styled docket. In summary, Power Systems is a consumer of electricity 

provided by Florida Power & Light Company ("FPL") and pays for the costs of the FPL electricity it 

uses, and petitions to intervene in order to protect its interests in having the Commission determine 

fair, just, and reasonable purchased power cost recovery charges to be charged by FPL, and in having 

the Commission take such other action to protect the interests of Power Systems and of all ofFPL's 

customers as the Commission may deem appropriate. In further support of its Petition to Intervene, 

Power Systems states as follows: 

1. The name and address of the Petitioner are: 

Power Systems Mfg., LLC 
1440 W. Indiantown Road, Suite 200 
Jupiter, Florida 33458 
(561) 354-1100 

2. All pleadings, orders and correspondence should be directed to Petitioner's 

CMP S .., epresentatives as follows : 

COM=-­
Jon C. Moyle, Jr., Esq. With a copy to: eTR Bill Hollimon, Esq. Joe Regnery, Esq. 
Moyle, Flanigan, Katz, Island Center ECR_­
Raymond & Sheehan, P.A. 2701 North Rocky Point Drive, Suite 1200 

GCL_­ 118 N. Gadsden Street Tampa, Florida 33607 
Tallahassee, Florida 32301 JRegnery@caJpine.comopc_­ (850) 681-3828 Telephone 

MMS __ (850) 681-8788 Facsimile 
jmoylejr@moylelaw.com 

RCA_- bhollimon@moylelaw .com 
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3. The agency affected by this Petition to Intervene is: 

Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 3 23 99-08 5 0 

4. This proceeding is designed to address issues relating to practices of FPL in procuring 

purchased power from third parties, the practices of FPL in contracting for power, and how much of 

the costs of such purchased power contracted for by FPL may be allowed to recover from FPL 

consumers, including Power Systems. Power Systems learned, through inquiry of its representative, 

of FPL’s efforts to include in this docket review of the certain purchased power agreements with 

Southern Company Services, Inc. (“SCSI”) on or about September 13, 2004. 

POWER SYSTEMS’ SUBSTANTIAL INTERESTS 

5. Power Systems is a consumer of electricity provided by FPL and pays for the costs of 

the FPL electricity it uses. Its business address is 1440 W. Iiidiantown Road, Suite 200, Jupiter, 

Florida 33458. The amount of money Power Systems pays for electricity on a monthly basis is the 

direct result of rates and charges ofFPL. Power Systems has an agreement with its laiidlord whereby 

Power Systems pays, in addition to its rent, for the electricity it uses. Thus, the costs of that 

electricity and any increases thereto directly affect the amount paid by Power Systems. 

6. The substantial interests of Power Systems are of sufficient immediacy to entitle it to 

participate in the proceeding and are the type of interests that the proceeding is designed to protect. 

To participate as a party in this proceeding, an intervener must demonstrate that its substantial 

interests will be affected by the proceeding. Specifically, the intervener must demonstrate that it will 

suffer a sufficiently immediate injury in fact that is of the type the proceeding is designed to protect. 

Arneristeel Corp. v. Clark, 691 So. 2d 473 (Fla. 1997); Agrico Chemical Co. v. Department of 

Environmental Regulation, 406 So.2d 478 (Fla. 2d DCA 198 1), rev. denied, 41 5 So.2dl359 (Fla, 

1982). As a consumer of electricity provided by FPL that pays for the costs of the FPL electricity it 

uses, Power Systems is subject to the rate impacts that will result from whatever decisions the 

Coinmissioii makes in this proceeding. To the extent that FPL’s rates may - and will, if FPL’s 
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claimed purchased power costs paid to certain third parties are approved for recovery through retail 

rates - be set at levels that are unfair, unjust, and unreasonable, Power Systems’ interests will be 

immediately and adversely affected. As noted below, Power Systems alleges that: 1) the rates that 

FPL proposes to charge are unfair, unjust, unreasonable and excessive in that they include costs to be 

paid to SCSI that are unreasonably and imprudently excessive for Purchase Power Agreements’; 2) 

that the prices to be paid to SCSI pursuant to its Purchase Power Agreements with FPL are due to the 

use of market power; and 3) the Purchase Power Agreements are not ripe for approval in this 

proceeding as the Agreements provide for the delivery of energy and capacity beginning on June 1, 

20 10, and, thus, any decision on the reasonableness and fairness of such Purchase Power Agreements 

should be deferred or determined in a separate, spin off docket as these Purchase Power Agreements 

represent a massive commitment of FPL resources. This proceeding is designed to protect persons 

who use and pay for electricity provided by FPL, such as Power Systems, against practices and 

charges that are unfair, unjust, and unreasonable. 

DISPUTED ISSUES OF MATELUAL FACT 

7. Disputed issues of material fact include, but are not limited to, the following: 

Issue I :  Do the Purchase Power Agreements between FPL and SCSI set forth 

pricing terms that are fair, just, reasonable and not excessive? 

Can it be determined that the pricing set forth in the Purchase Power 

Agreements between FPL and SCSI and its corporate affiliates are 

fair, just, reasonable, and not excessive when SCSI and its corporate 

affiliates have currently failed, by their own submission, one of the 

indicative tests used by the Federal Energy Regulatory Commission 

(“FERC”) for determining market power? 

Do the Purchase Power Agreements between FPL and SCSl account 

for a transmission loss factor, lack of dual fuel capability, or the 

Issue 2: 

Issue 3:  

1 The use of the term Purchase Power Agreetnents includes contracts between FPL and Southern Company Services, 
Inc. for output from Scherer Unit 3, Harris Unit 1 and Franklin Unit 1 .  
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Issue 4: 

Issue 5: 

Issue 7: 

Issue 8: 

generation being located outside of the South Florida area, and if not, 

what are the appropriate accounting/price reductions that should be 

applied in evaluating these Purchase Power Agreements? 

Did FPL actively and thoroughly investigate the market for purchased 

power or, in the alternative, self build options for power in the 2010 

to 2015 time frame before entering into the Purchase Power 

Agreements with SCSI? 

Do the Purchase Power Agreements FPL executed with SCSI 

represent the market price for purchased power during the 2010 to 

201 5 time frame? 

Power Systems reserves all rights to raise additional issues of fact, law, and policy in accordance 

with the procedural requirements established for this proceeding. 

ADDITIONAL ISSUES OF LAW AND FACT 

8. Additionally, Power Systems believes that the following issues, which include issues 

of law and mixed issues of law and fact, should also be considered and decided in this proceeding: 

What, if any, action should the Commission take with respect to 

FPL’s Purchase Power Agreements with SCSI? 

Does the Coinmission have the statutory power to require FPL to 

conduct an open, impartial competitive procurement or bidding 

process for the purpose of procuring the most cost-effective 

purchased power for the 20 10 to 20 1.5 time frame represented by the 

Purchase Power Agreements FPL entered into with SCSI? 

If the answer to the preceding issue is affirmative, should the 

Commission require FPL to conduct an open, impartial competitive 

procurement or bidding process for the purpose ofprocuring the most 

cost-effective purchased power agreement or agreements for the 20 10 

to 201 5 time frame? 

Issue 6: 
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Issue 9: Is it reasonable for the Purchase Power Agreements between SCSI 

9. 

b. 

C. 

d. 

e. 

and FPL to be approved for rate recovery purposes at this time, given 

that energy and capacity is not to be provided until June 1,201 0 at the 

earliest and the counterparty to the Purchase Power Agreements, 

SCSI, and its corporate affiliates have currently failed, by their own 

submission, one of the indicative tests used by the FERC for 

de t em1 i n i ng m ark et pow e r ? 

ULTIMATE FACTS THAT ENTITLE POWER SYSTEMS TO RELIEF 

The ultimate facts that entitle Power Systems to relief are as follows. 

a. Power Systems is a coiisumer of electricity provided by FPL, pays for the 

costs of the FPL electricity i t  uses, and is directly affected by FPL rates. 

FPL did not sufficiently consider other options, including self-build options 

and other purchased power options before executing the Purchase Power 

Agreements with SCSI 

The Purchase Power Agreements between FPL and SCSI were executed at or 

near a point in time when, by way of an admission contained in a filing made 

at the FERC, SCSI failed one of the indicative tests used by the FERC for 

determining market power and, if the Purchase Power Agreements are 

approved, would result in FPL's purchased power cost recovery charges being 

unfair, unjust, unreasonable, and excessive. 

No immediate need exists to approve a Purchase Power Agreement between 

FPL and SCSI that does not provide for the delivery cf purchased power until 

June 1, 201 0. 

FPL's costs for its Purchase Power Agreements with SCSI are not reasonable 

for cost recovery purposes and, to the contrary, are unreasonable, imprudent, 

and excessive. 
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STATUTES AND RULES THAT ENTITLE POWER SYSTEMS TO RELIEF 

10. The applicable statutes and rules that entitle Power Systems to relief include, but are 

not limited to, Sections 120.569, 120.57 (1), 366.05 ( I ) ,  366,06 (1) & (2), and 366.07, Florida 

Statutes, and Rule 25-22.039 and Chapter 28- 106, Florida Administrative Code. 

11. The following statement explains how the facts alleged by Power Systems relate to 

the above-cited Rules and Statutes in compliance with Section 120.54 (5) (bj 4.f, Florida Statutes. 

Rules 25-22.039 and 28- 106.205, F.A.C., provide that persons whose substantial interests are subject 

to determination in, or may be affected through, an agency proceeding are entitled to intervene in 

such proceeding. As a consumer of electricity provided by FPL that pays for the costs of the FPL 

electricity it uses, Power Systems’ substantial interests are subject to determination in and will be 

affected through the Commission’s decisions in this docket. The above-cited sections of Chapter 366 

relate to the Commission’s jurisdiction over FPL’s rates, and FPL’s practices affecting rates, and the 

Conimission’s statutory mandate to ensure that FPL’s rates are fair, just, and reasonable. The facts 

alleged herein by Power Systems demolistrate (a) that the Commission’s decisions herein will have a 

significant impact on FPL’s purchased power cost recovery rates and charges, and (b) accordingly, 

that these statutes provide the basis for the relief requested by Power Systems herein. 

For the reasons set forth herein, Power Systems is entitled to intervene herein. See In Re: 

Fuel and Purchased Power Cost Recovery Clause with Generating Performance Incentive Factor 

Docket No. 030001 -EI, Order No. PSC-O3-1258-FCO-EI, granting intervention to CSX 

Transportation; In Re: Review of Investor-Owned Elective Utilities Risk Mana,gement Policies and 

Procedures, Docket No. 0 1 1605-EI, Order No. PSC-02-0357-PCO-EI, granting intervention to 

Reliant Energy Power Generation, Inc.; In re: Review of Tampa Electric Company’s 2004-2008 

Waterborne Transportation Contract with TECO Transport and Associated Benchmark, Docket No. 

03 1033-El, Order No. PSC-04-0029-PCO-EI, granting intervention to residential electric customers. 

RELIEF REQUESTED 

WHEREFORE, Power Systems respectfully requests the Florida Public Service 

Commission to enter its order GRANTING this Petition to Lntervene and authorizing Power Systems 
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to intervene in the proceeding with full party status, and requiring that all parties to this proceeding 

serve copies of all pleadings, notices, and other documents on Power Systems’ representatives 

indicated in paragraphs 1 and 2 above. 

Respectfully submitted this 17th day of September, 2004. 

NIGAN, KATZ, RAYMOND 

The Perkins House 
118 North Gadsden Street 
Tallahassee, Florida 32301 
(850) 681-3828 (telephone) 
(850) 681-8788 (facsimile) 
j moylej ramoylelaw .coni 
bhollimon@moyIelaw.com 

Attorneys for Power Systems Mfg, ELC 
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CERTIFICATE OF' SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
overnight mail to those listed below with an asterisk and the remainder by U.S. Mail without an 
asterisk this day the 17'h day of September, 2004. 

Lee Willis 
James Beasley 
Ausley & McMullen 
P.O. Box 391 
Tallahassee FL 32302 

John T. English 
George Bachman 
Florida Public Utilities Company 
P.O. Box 3395 
West PaIm Beach FL 33402-3395 

Florida Industrial Power Users Group Vicki Kaufman 
c/o John W. McWhirter, Jr. Jo sep h Mc Glo th 1 i n 
McWhirter Reeves McWhirter Reeves 
400 North Tampa Street, Suite 2450 117 S. Gadsden Street 
Tampa FL 33602 Tallahassee FL 3230 1 

R. Wade Litchfield* 
1164 Egret Circle South 
Jupiter FL 33458 

Ms. Susan D. Ritenour 
Gulf Power Company 
One Energy Place 
Pensacola FL 32520-0780 

Norman H. Horton 
Floyd Self 
Messer, Caparello & Self, P.A. 
P.O. Box 1876 
Tallahassee FL 32302-1 876 

Jeffrey Stone 
Russell Badders 
Beggs & Lane 
P.O. Box 12950 
Pensacola FL 32591-2950 

Ms. Bonnie E. Davis 
Progress Energy Florida, Inc. 
106 East College Avenue, Suite 800 
Tallahassee FL 32301-7740 

B i 11 Walker 
Florida Power & Light Company 
2 15 South Monroe Street, Suite 8 10 
Tallahassee FL 32301-1859 

James McGee 
Progress Energy Company, LLC 
P.O. Box 14042 
St. Petersburg FL 33733-4042 

Rob Vandiver 
Office of Public Counsel 
c/o The Florida Legislature 
11 1 W. Madison Street, #812 
Tallahassee FL 32399- 1400 

Ms. Angela Llewellyn 
Tampa Electric Company 
Regulatory Affairs 
P.O. Box 111 
Tampa FL 33601-01 11 

John T. Butler 
Steel Hector & Davis LLP 
200 South Biscayne Blvd, Suite 4000 
Miami FL 33 13 1-2398 
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